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NOTES 

ONTHB 


UNITED  STATES  REPORTS- 


102  X7NITED  STATES. 


102  V.  S.  1-14,  26  L.  Ed.  59,  ACYEB  T.  WESTESN  OAB  00. 

Mortgagee  of  after-acquired  property  takes  Jnflt  such  title  as  the 
mortgagor  baa. 

Approved  in  Tilford  v.  Atlantic  Match  Co.,  134  Fed.  927,  holder  of 
corporation's  bonds  secured  by  trust  mortgage  execnted  prior  to  corpo- 
ration's purchase  of  boiler  under  conditional  contract  of  sale  reserving 
title  till  price  paid  was  not  subsequent  mortgage  within  statute  making 
conditional  contracts  of  sale  not  recorded  void  as  to  subsequent  mort- 
gagors; Contracting  &  Bldg.  Co.  v.  Continental  Trust  Co.,  108  Fed.  4, 
47  C.  C.  A.  143,  holding  locomotives  delivered  to  mortgagor  on  payment 
of  certain  amount,  latter  executing  lease  warrants  calling  for  twelve 
payments,  passed  under  after-acquired  property  clause  of  mt)rtgage; 
Western  Union  Tel.  Co.  v.  Burlington  etc.  Ry.  Co.,  3  McCrary,  140,  11 
Fed.  7,  holding  personalty  attached  to  realty  is  subject  to  the  convention 
of  the  parties;  Harris  v.  Youngstown  Bridge'  Co.,  90  Fed.  328,  33  C.-C.  A. 
69,  holding  lien  upon  property  given  third  party,  paying  for  same,  supe- 
rior to  that  of  mortgagee;  Loomis  v.  Davenport  etc.  R.  R.  Co.,  3  McCrary, 
495,  496,  17  Fed.  305,  and  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  352,  46 
ijDL  St.  Rep.  66, 13  South.  954,  holding  mortgage  of  after-acquired  prop- 
erty does  not  take  precedence  of  lien  retained  by  seller;  St.  Joseph  Union 
Depot  Co.  V.  Chicago  etc.  Ry.  Co.,  131  Mo.  310,  31  S.  W.  913,  holding 
that  defendants  purchased  under  foreclosure  of  a  mortgage  executed  be- 
fore the  contract  with  plaintifE  does  not  affect  its  liability  to  pay  rent; 
Hall  V.  MuUanphy  Planing-mill  Co.,  16  Mo.  App.  459,  holdii:^  that 
mechanic's  lien  takes  precedence  over  a  prior  mortgage. 

Mortgagee  whose  mortgage  embraced  property  to  he  acquired  has  not 
the  lights  of  a  purchaser,  but  only  such  as  his  mortgagor  has;  hence,  un- 
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recorded  lease  of  ca^s.tft^  a  £aim>aa  is  good  against  mortgagee,  thoagli  void 
by  statute  as  ^o  *'fiii»pbuef  s/' 

Appipy^fi  in-iSparrow  v.  Wilcox,  272  111.  643, 112  N.  E.  300,  prior  jndg- 
.  •  ni^nt:(^Mrt6rs  of  grantee  under  deed  are  not  bona  fide  purchasers ;  Evans 
•-J  '•;*:  t.'feistcr,  92  Fed.  834,  35  C.  C.  A.  28,  holding  mortgagee  was  not  a  sub- 
*•    '    sequent  purchaser  without  notice. 

Rule  that  when  it  becomes  necessary  to  construe  doubtful  language  in 
compilation  of  Revised  Statutes,  the  original  statute  may  be  resorted  to,  is 
applicable  to  <ode  provision. 

Approved  in  Schmidt  v.  United  States,  133  Fed.  261,  66  C.  C.  A.  389, 
one  swearing  falsely  in  naturalization  proceeding  in  State  court  may  be 
indicted  in  Federal  court  under  Comp.  Stats.  Supp.  1903,  p.  191;  Rath- 
bone  V.  Hamilton,  4  App.  D.  C.  487,  referring  to  original  statute  in  con* 
struing  meaning  of  ** Married  Woman's  Act";  Hand  v.  Cook,  29  Nev. 
536,  92  Pac.  6,  construing  Revised  Statutes  with  reference  to  location  of 
government  mineral  land  by  its  agents;  United  States  v.  Lacher,  134 
U.  S.  627,  33  L.  Ed.  1082,  10  Sup.  Ct.  626,  Simpson  v.  Story,  145  Mass. 
498,  1  Am.  St.  Rep.  480,  14  N.  E.  642,  The  Conqueror,  166  U.  S.  122, 

41  L.  Ed.  948,  17  Sup.  Ct.  515,  Barrett  v.  United  States,  169  U.  S.  227, 

42  L.  Ed.  726,  18  Sup.  Ct.  331,  and  Puble  v.  Hyde,  3  Fed.  331,  all  follow- 
ing rule ;  Rice  v.  Sharpleigh  Hardware  Co.,  85  Fed.  568,  construing  code ; 
Viterbo  v.  Friedlander,  120  U.  S.  726,  80  L.  Ed.  782,  7  Sup.  Ct.  972,  con- 
sidering French  text  in  construing  Code  of  Louisiana ;  Cortesy  v.  Terri- 
tory, 7  N.  M.  95,  19  L.  E.  A.  355,  32  Pac.  506,  statute  forbidding  sale 
of  liquor;  dissenting  opinion  in  Ogden  City  v.  Weber  Co.,  26  Utah,  136, 
72  Pac.  436,  majority  holding  nonresident  paupers,  within  Utah  Rev. 
Stats.  1898,  §  511,  delegating  to  county  commissioners  care  of  indigent 
sick  and  dependent  poor  of  county.  # 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction  of 
statute.    Note,  Ann.  Gas.  1915B,  626. 

Mortgage  on  present  and  after-acquired  property  of  railroad  held  not  to 
defeat  lien  of  one  thereafter  leasing  cars  to  the  company  with  option  of 
purchase,  and  receiver  is  liable  to  them  for  rent. 

Approved  in  Holt  v.  Henley,  232  U.  S.  641,  58  L.  Ed.  772,  34  Sup.  Ct. 
459,  upholding  title  to  sprinkler  system  under  unrecorded  conditional  sale 
contract  as  against  mortgagee;  In  re  Sunflower  State  Refining  Co.,  195 
Fed.  185, 115  C.  C.  A.  132,  upholding  title  of  conditional  sale  claimant  as 
against  mortgagee  of  machinery  fixed  to  building  but  severable;  Nau- 
man  Co.  v.  Bradshaw,  193  Fed.  353,  113  C.  C.  A.  274,  actual  knowledge 
of  conditional  sale  contract  defeats  preferential  rights  of  lien  creditors; 
In  re  Atlanta  News  Pub.  Co.,  160  Fed.  525,  upholding  title  of  seller  under 
conditional    sale  of  part  of  printing-press  that  was  severable,    against 
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mortgagee;  Frank  v.  Denver  etc.  Ry.  Co.,  23  Fed.  127,  following  rule; 
Central  Trust  Co.  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  870,  874,  1  C.  C.  A. 
116,  although  car  builder  had  failed  to  record  his  lien,  it  was  superior  to 
that  of  trust  company  having  mortgage  to  secure  bonds;  Manhattan 
Trust  Co.  V.  Sioux  City  Cable  Ry.,  76  Fed.  660,  holding  indebtedness  for 
motive  power  furnished  since  mortgage  was  executed  takes  priority  of 
it ;  Piatt  V.  Philadelphia  etc.  R.  R.  Co.,  84  Fed.  636,  28  C.  C.  A.  488,  hold- 
ing receiver  liable  for  rent,  though  cars  were  subsequently  returned  to 
lessor;  Evans  v.  Kister,  92  Fed.  836,  35  C.  C.  A.  28,  if,  through  mere 
passive  n^lect,  a  creditor  loses  his  lien,  surety  will  be  released  to  extent 
of  loss  suffered;  National  Bank  of  Augusta  v.  Goodyear,  90  6a.  728,  16 
S.  E.  964,  holding  mortgage  did  not  cover  the  after-acquired  property; 
dissenting  opinion  in  Kilpatrick  v.  Kansas  City  etc.  R.  Co.,  38  Neb.  645, 
57  N.  W.  673,  majority  holding  investment  company  was  not  entitled 
to  have  mortgage  decreed  a  lien  upon  the  property  superior  to  statutory 
lien  for  labor  and  materials ;  McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S. 
551,  S6  L.  Ed.  1085,  13  Sup.  Ct.  175,  holding  contracts  with  the  trustee 
for  the  holders  of  the  car-trust  certificates  were  voidable. 

Distinguished  in  Tippett  v.  Barham,  180  Fed.  80,  37  L.  R.  A.  (N.  S.) 
119,  103  C.  C.  A.  430,  mortgagee  prevails  where  property  subject  to  con- 
ditional sale  becomes  a  fixture ;  In  re  Hager,  166  Fed.  974,  upholding  title 
of  mortgagee  having  no  notice  of  unrecorded  conditional  sale  contract; 
Union  Trust  Co.  v.  Southern  Sawmills  etc.  Co.,  166  Fed.  200,  92  C.  C.  A. 
101,  mortgage  lien  is  superior  unless  conditional  sale  contract  recorded 
under  statute  of  North  Carolina ;  Union  Bank  v.  Creamery  Package  Mfg. 
Co.,  105  Iowa,  139,  74  N.  W.  922,  holding  one  extending  time  of  pay- 
ment of  an  antecedent  debt  for  a  chattel  mortgage  is  protected  by  code. 

Waiver' of  mechanics'  liens  by  taking  notes,  or  other  securities. 
Note,  41  Am.  St.  Rep.  759. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  404. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  R.  A.  (N.  S.)  1046. 

Right  of  one  leaving  chattels  in  another's  possession  as  against  lat- 
ter's  vendees  or  creditors.    Note,  25  L.  R.  A.  (N.  S.)  790. 

In  case  of  doubt,  title  may  be  resorted  io  In  interpreting  a  statute. 
Approved  in  Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S.  563,  36 
L.  Ed.  542,  12  Sup.  Ct.  692,  Savings  Bank  of  San  Diego  County  v.  Burns, 
104  Cal.  478,  38  Pac.  103,  State  v.  Archer,  73  Md.  61,  20  Atl.  174,  and 
Cohn  V.  People,  149  111.  492,  41  Am.  St.  Rep.  308,  23  L.  R.  A.  823,  37 
N.  E.  62,  all  reafi&rming  rule. 
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Ck>iirt  Bhoiild  pay  ftom  tnut  ftnd  all  the  debts  Incurred  In  its  judicial 
capadty  wbile  administering  the  trust  assumed,  pending  litigation. 

Approved  in  Fidelity  Ins.  Co.  v.  Shenuidoah  etc.  R.  R.  Co.,  86  Va. 
10,  19  Am.  St.  Rep.  865,  9  S.  E.  762,  following  rule ;  The  Resolute,  168 
U.  S.  441,  42  L.  Ed.  536, 18  Sup.  Ct.  331,  holding  District  Court  has  juris- 
diction of  libel  for  seamen's  wages,  accruing  while  vessel  was  in  hands 
of  receiver;  The  Willamette  Valley,  66  Fed.  569, 13  C.  C.  A.  635,  holding 
lien  for  supplies  could  be  enforced  against  vessel  in  hands  of  receiver. 

Distinguished  in  Hand  v.  Savannah  etc.  R.  R.  Co.,  17  S.  C.  268,  unless 
specially  authorized  by  court  to  contract  debts,  receiver  is  limited  to  in- 
come of  road. 

Miscellaneous.  Cited  in  New  Orleans  etc.  R.  Co.  v.  Railroad  Commis- 
sion, 126  La.  1073,  53  South.  324,  sustaining  exception  of  prescription  in 
proceedings  to  annul  order  of  railroad  commission. 

102  U.   8.   14-59,  26  I..  Ed.   61,   BROOKLYN  CITY  ETC.   B.  B.   CO.  ▼. 
NATIONAL  BANK  OF  THE  ^BEFUBLIC. 

Judgment  against  indorsers  could  not  bar  an  action  by  holder  against 
maker  not  a  party  to,  and  without  notice  of  first  action. 

Approved  in  Australian  Knitting  Co.  v.  Gormly,  138  Fed.  97,  manu- 
facturer of  infringing  article  who  assists  purchaser  from  him  in  defend- 
ing suit  for  infringement  by  use  of  article,  but  who  is  not  party  of  rec- 
ord, is  not  estopped  by  decree  from  setting  up  new  defenses  against  val- 
idity of  patent  in  suit  against  him;  Hale  v.  Finch,  104  U.  S.  265,  26 
L.  Ed.  733,  and  LitchBeld  v.  Goodnow,  123  U.  S.  551,  81  L.  Ed.  201,  8 
Sup.  Ct.  211,  both  holding  one  not  a  party  was  not  bound. 

Pursuit  of  one  remedy  when  an  irrevocable  election  ngt  to  pursue 
another.    Note,  10  Am.  St.  Rep.  489. 

EfTcct  against  surety  of  judgment  against  officer.    Note,  52  L.  K.  A. 
187. 

An  estoppel  arising  out  of  a  Judgment  is  conclnsive  upon  all  the  parties 
and  their  privies,  and  may  not  be  invoked  or  repudiated  at  the  pleasure  of 
one  of  the  parties. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Mining  etc.  Co.,  225 
U.  S.  127,  Ann.  Oaa.  1913E,  875,  56  L.  Ed.  1021,  32  Sup.  Ct.  641,  holding 
there  was  not  sufficient  privity  between  joint  tort-feasors  to  create  es- 
toppel; Moredock  v.  Moredock,  179  Fed.  172,  where  will  made  trust 
bequest  for  benefit  of  son  and  ''his  family,"  and  later  son's  rule  on 
trustee  for  accounting  was  discharged,  adjudication  was  binding  on  son 
but  not  upon  his  children ;  Eessler  y.  Armstrong  Cork  Co.,  168  Fed.  749, 
85  C.  C.  A.  642,  holding  foreign  judgment  not  conclusive  against  parties 
not  privies;  Hamilton  v.  Fowler,  99  Fed.  22,  40  C.  C.  A.  47,  holding 
transfer  of  notes,  before  maturity,  secured  by  mortgage  as  collateral  pass 
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to  bona  fide  purchaser  free  from  equities;  Rookville  Nat.  Bank  v.  Citi- 
zens' Gas  Light  Co./ 72  Conn.  581,  45  AtL  363,  holding  bonds  transferred 
by  company  to  plaintiff  to  secure  past  and  future  discount  of  note  evi- 
dencing debt  pass  free  from  xmknown  equities ;  People  v.  Amos,  246  111. 
303, 138  Am.  St.  Rep.  239,  92  N.  E.  859,  applying  rule  in  disbarment  pro- 
ceedings ;  Thompson  v.  Village  qf  Mecosta,  127  Mich.  528,  86  N.  W.  1047, 
holding  plaintiff  receiving  village  bond  in  payment  of  debt  owed  by 
previous  holder,  in  thirty-day  promissory  note,  becomes  purchaser  for 
value;  De  Watteville  v.  Sims,  44  Okl.  714,  146  Pac.  226,  holding  pur- 
chaser of  land  not  bound  by  judgment  against  his  grantor  had  after  pur- 
chase ;  Morrison  v.  Atkinson,  16  Okl.  576,  85  Pac.  473,  where  party  asserts 
legal  rights  in  District  Court  and  assumes  certain  position,  he  is  estopped 
from  denying  legality  of  that  position  on  appeal ;  Rutland  Provision  Co. 
V.  Hall,  71  Vt.  210,  44  Atl.  95,  holding  creditor  accepting  from  debtor 
third  party's  check  in  good  faith  becomes  bona  fide  holder,  and  may  re- 
cover against  accommodation  drawer;  Payne  v.  Zell,  98  Va.  297,  36  S.  E. 
380,  holding  plaintiff,  receiving  note  from  payee  debtor  by  indorsement 
before  maturity,  whether  as  part  payment  or  security  for  indebtedness, 
is  bona  fide  holder;  Johnson  v.  Richmond  Beach  Imp.  Co.,  63  Fed.  496, 
holding  judgment  of  foreclosure  binding  on  wife  absent  from  State,  copy 
of  summons  being  left  with  husband;  Norton  v.  San  Jose  Fruit-Packing 
Co.,  79  Fed.  794,  25  C.  C.  A.  194,  holding  judgment  for  defendant,  in 
action  for  infringement,  is  conclusive  in  action  against  purchaser;  Davis 
v.  Wakelee,  166  U.  S.  691,  89  L.  Ed.  585,  15  Sup.  Ct.  559,  holding  party 
estopped  in  equity  from  claiming  judgment  to  be  void. 

Effect  of  judgment  in  action  against  part  of  joint  or  joint  and  several 
obligors  on  liability  of  others.    Note,  43  L.  R.  A.  163. 

Transfer,  before  maturity,  of  negotiable  paper,  as  security  for  an  ante- 
cedent debt  merely,  without  other  drcumstances,  although  without  express 
agreement  by  creditor  to  give  time,  Is  not  an  improper  use  of  such  paper; 
and  the  bona  flde  holder  Is  unaffected  by  equities  between  prior  parties  of 
which  he  had  no  notice. 

Approved  in  Exchange  Nat.  Bank  v.  Coe,  94  Ark.  389,  21  Ann.  Oas. 
934,  31  L.  R.  A.  (N.  S.)  287,  127  S.  W.  453,  Barton  v.  Ferguson,  1  Ind. 
Ter.  268,  37  S.  W.  50,  and  Birket  v.  Elward,  68  Kan.  300, 302, 64  L.  R.  A. 
668,  74  Pac.  1101,  1102,  following  rule ;  Davis  v.  Hanover  Savings  Fund 
Society,  210  Fed.  771,  127  C.  C,  A,  318,  bondholders  held  bona  fide  pur- 
chasers free  from  equities  in  favor  of  bankrupt;  In  re  Hopper-Morgan 
Co.,  156  Fed.  530,  purchaser  of  accommodation  note  with  actual  knowl- 
edge is  not  bona  fide  holder;  In  re  Hopper-Morgan  Co.,  154  Fed.  259, 
260,  262,  indorsee  of  accommodation  note  as  collateral  security  for  ante- 
cedent debt  is  holder  for  value;  Hauke  v.  Cooper,  108  Fed.  925,  48 
C.  C.  A.  144,  holding  decree  sustaining  validity  of  defendant's  title  binds 
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one  not  named  as  party,  but  who  would  have  shared  in  decree  had  plain- 
tiff won ;  Farmers '  Nat.  Bank  v.  McCall,  25  Okl.  609,  26  L.  R.  A.  (N.  S.) 
217,  106  Pac.  869,  mortgage  securing  note  is  unaffected  by  equities; 
Lembeck  v.  Jarvis  etc.  Cold  Storage  Co.,  70  N.  J.  Eq.  760,  64  Atl.  127, 
applying  rule  to  holders  of  coupon  mortgage  bonds ;  Iowa  Nat.  Bank  v. 
Sherman,  17  S.  D.  406,  106  Am.  St.  Rep.  778,  97  N.  W.  15,  application  of 
proceeds  of  negotiable  note  to  credit  of  transferrer  on  existing  debt  is 
sufficient  consideration  to  constitute  transferee  bona  fide  holder;  Thomp- 
son-Houst6n  Electric  Co.  v.  Capitol  Electric  Co.,  65  Fed.  350,  12 
C.  C.  A.  643,  Doe  v.  Northwestern  Coal  etc.  Co.,  78  Fed.  63,  26  C.  C.  A. 
320,  Grommes  v.  Sullivan,  81  Fed.  47,  43  K  R.  A.  426,  Tabor  v.  Mer- 
chants' National  Bank,  48  Ark.  460,  3  Am.  St.  Rep.  244,  3  S.  W.  807, 
Straughan  v.  Fairchild,  80  Ind.  599,  Spencer  v.  Sloan,  108  Ind.  188,  58 
Am.  Rep.  39,  9  N.  E.  152,  National  Bank  of  St.  Joseph  v.  Dakin,  54  Kan. 
662,  45  Am.  St.  Rep.  302,  39  Pac.  181,  First  Nat.  Bank  v.  Shue,  119  Mich. 
562,  78  N.  W.  647,  Rosemond  v.  Graham,  54  Minn.  329,  40  Am.  St.  Rep. 
337,  56  N.  W.  39,  Napa  Valley  Wine  Co.  v.  Rinehart,  42  Mo.  App.  182, 
Yellowstone  Nat.  Bank  v.  Gagnon,  19  Mont.  404,  61  Am.  St.  Rep.  521, 
44  L.  R.  A.  246,  48  Pac.  763,  Alexander  v.  Bank  of  Lebanon,  19  Tex. 
Civ.  App.  625,  47  S.  W.  843,  and  Genessee  County  Sav.  Bank  v.  Kindt, 
7  Wyo.  328,  51  Pac.  879,  all  following  rule ;  Montclair  v.  Ramsdell,  107 
U.  S.  161,  27  L.  Ed.  436,  2  Sup.  Ct.  402,  contractor  of  road,  to  whom  bonds 
were  pledged,  is  a  holder  for  value;  American  Tile  Co.  v.  Garrett,  110 
U.  S.  294,  28  L.  Ed.  152,  4  Sup.  Ct.  93,  holding  that  party  was  bona  fide 
holder  of  the  bonds ;  Riggs  v.  Hatch,  21  Blatchf .  321,  16  Fed.  841,  hold- 
ing party  giving  two  notes  of  firm  and  his  own  note  overdue  was  a  holder 
for  value;  Gwathmay  v.  Clisby,  24  Blatchf.  399,  31  Fed.  220,  holding 
statute  will  not  be  deemed  to  change  common-law  rule  of  bona  fide  holder, 
unless  intention  is  clear;  First  Nat.  Bank  v.  Bank  of  Monroe,  33  Fed. 
410,  holding  defendant  could  not  apply  proceeds  of  draft  **  indorsed  to 
bank  for  collection"  to  debt  due  him;  Garrettson  v.  North  Atchison 
Bank,  39  Fed.  167,  7  L.  R.  A.  431,  holding  application  of  check  to  ante- 
cedent indebtedness  constitutes  them  bona  fide  holders;  St.  Paul  Roller- 
Mill  Co.  V.  Great  Western  Despatch  Co.,  27  Fed.  435,  436,  and  Sheppard 
V.  Newhall,  47  Fed.  471,  holding  indorsee  of  bill  of  lading,  agreeing  to 
apply  proceeds  of  sale  to  prior  advances  made  to  vendee,  can  hold  same 
against  lien  of  vendor;  Franklin  Sav.  Bank  v.  Taylor,  53  Fed.  863,  4 
C.  C.  A.  55,  where  creditor  releases  former  obligation,  extends  time,  etc., 
and  takes  a  new  mortgage,  he  is  mortgagee  for  value  for  the  full  amount ; 
United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  962,  15  C.  C.  A.  117,  hold- 
ing that  discharge  of  an  existing  indebtedness  is  sufficient  consideration 
for  a  transfer  of  land;  Ford  v.  Central  Trust  Co.,  70  Fed.  146, 17  C.  C.  A. 
31,  while  holding  notes  as  security,  indorsee  cannot  sue  to  collect  his 
debt ;  Israel  v.  Gale,  77  Fed.  533,  23  C.  C.  A.  274,  one  taking  accommoda- 
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tion  paper  and  giving  holder  credit  on  antecedent  debt  holds  for  value; 
Bradshaw  v.  Miners'  Bank,  81  Fed.  904,  26  C.  C.  A.  673,  holding  note 
given  as  purchase  price  and  made  payable  to  bank  at  request  of  seller 
is  subject,  in  its  hands,  to  all  equities ;  D  'Esterre  v.  Brooklyn,.  90  Fed. 
593,  one  receiving  municipal  bonds  as  security  for  existing  debt  holds 
for  value ;  Holly  v.  Domestic  etc.  Missionary  Soc,  92  Fed.  748,  34  C.  C.  A. 
649,  holding  one  taking  check  in  payment  of  antecedent  debt  is  a  holder 
for  value;  Greenway  v.  Wm.  D.  Orthwein  Grain  Co.,  85  Fed.  538,  29 
C.  C.  A.  330,  one  acquiring  commercial  paper  by  way  of  pledge  of  a 
simultaneous  loan  is  a  holder  for  value ;  Morton  v.  New  Orleans  etc.  Ry. 
Co.,  79  Ala.  622,  holding  transferee  could  recover  only  for  the  amount 
of  his  original  debt;  Kinkel  v.  Harper,  7  Colo.  App.  50,  42  Pac.  175,  hold- 
ing transfer  of  notes  to  trustee,  to  collect  and  pay  the  bonds,  constituted 
him  a  holder  free  from  the  equities;  Crump  v.  Berdan,  97  Mich.  297, 
87  Am.  St.  Rep.  347,  56  N.  W.  559,  holding  it  error  for  judge  to  fail  to 
correct  erroneous  statement  of  law  made  by  counsel  during  charge ;  Fitz- 
gerald V.  Barker,  96  Mo.  665,  9  Am.  St.  Rep.  378, 10  S.  W.  47,  regarding 
transferee  of  note  given  to  release  liens  a  holder  for  value;  Koehler  v. 
Dodge,  31  Neb.  338,  28  Am.  St.  Rep.  525,  47  N.  W.  916,  one  taking  note 
as  security  for  loan  then  made  is  a  holder  for  value ;  Dorr  v.  Meyer,  51 
Neb.  97,  70  N.  W.  544,  one  taking  mortgage  to  secure  antecedent  debt 
is  a  bona  fide  holder;  Brown  v.  Thompson,  79  Tex.  62,  15  S.  W.  170, 
holding  parties  taking  negotiable  note  as  security  for  antecedent  debt  are 
bona  fide  holders ;  Wheeler  v.  First'  Nat.  Bank,  3  Tex.  Civ.  App.  193, 
holding  bank  was  purchaser  for  value;  Noyes  v.  Landon,  59  Vt.  576,  10 
Atl.  343,  holding  transferee  of  note  as  security  for  indorsements  previ- 
ously given  is  a  bona  fide  holder;  People's  Nat.  Bank  v.  Clayton,  66  Vt. 
546,  29  Atl.  1021,  holding  promissory  note  may  be  used  by  maker  as  col- 
lateral security  for  a  pre-existing  debt;  dissenting  opinion  in  Rock 
Springs  Nat.  Bank  v.  Luman,  6  Wyo.  152,  42  Pac.  882,  majority  holding 
bank  charged  with  notice  that  draft  was  proceeds  of  the  sheep  and  was 
liable  to  mortgagee  for  part  applied  to  its  own  debt;  McMurray  v.  Moran, 
134  U.  S.  158,  33  L.  Ed.  817, 10  Sup.  Ct.  430,  Dunham  v.  Peterson,  5  N.  D. 
416,  57  Am.  St.  Rep.  558,  36  L.  R.  A.  234,  67  N.  W.  293,  and  Pitts  v. 
Foglesong,  37  Ohio  St.  680,  41  Am.  Rep.  542,  all  arguendo. 

Distinguished  in  People's  Savings  Bank  v.  Bates,  120  U.  S.  564,  30 
L.  Ed.  757,  7  Sup.  Ct.  682,  holding  rule  not  applicable  to  instruments  of 
conveyance;  Gest  v.  Packwood,  13  Sawy.  211,  34  Fed.  374,  one  taking 
real  property  for  an  antecedent  debt  is  not  a  purchaser  for  a  valuable 
consideration;  Bank  of  Metropolis  v.  First  Nat.  Bank,  22  Blatchf.  59, 
19  Fed.  302,  where  check  was  indorsed  for  collection;  The  Elmbank,  72 
Fed.  618,  one  taking  an  equitable  assignment  of  part  of  a  fund  as  secu- 
rity for  a  pre-existing  debt  is  not  a  bona  fide  purchaser;  Mann  v.  Na- 
tional Bank,  30  Kan.  423,  1  Pac.  584,  holding  bank  discounting  note  and 
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ci:editing  depositor  is  not  a  holder  for  value;  Gx)odwin  v.  Massachusetts 
Loan  etc.  Co.,  152  Mass.  199,  25  N.  E.  104,  holding  pledgee  of  chattels 
to  secure  a  pre-existing  debt  is  not  a  holder  for  value;  Turle  v.  Sargent, 
63  Minn.  217,  56  Am.  St.  Rep.  479,  65  N.  W.  350,  holding  note  of  third 
party  given  as  collateral  for  debt  of  another  is  without  consideration; 
Vogelsang  v.  Fisher,  128  Mo.  405,  31  S.  W.  17,  holding  giving  of  non- 
negotiable  warehouse  receipts  to  secure  an  antecedent  debt  does  not  affect 
an  existing  vendor's  lien. 

Denied  in  Hurd  v.  Bickford,  86  Me.  219,  35  Am.  St.  Rep.  855,  27  Atl. 
108,  holding  chattel  purchased  fraudulently,  and  sold  in  payment  of  ex- 
isting debt  may  be  reclaimed;  Loewen  v.  Forsee,  137  Mo.  42,  59  Am. 
St.  Rep.  496,  38  S.  W.  715,  Conrad  v.  Fisher,  37  Mo.  App.  410,  413,  8 
L.  R.  A.  165,  166,  and  Wells  v.  Jones,  41  Mo.  App.  12,  all  holding  trans- 
feree of  note  given  as  security  for  antecedent  indebtedness  is  not  a 
holder  for  value. 

Collateral  securities.    Note,  82  Am.  St.  Rep.  718. 

Transfer  of  negotiable  instrument  for  antecedent  debt.    Note,  35 
Am.  St.  Rep.  688. 

In  New  York,  holder  of  negotiable  paper  transfexred  merely  as  collat- 
eral for  antecedent  debt  is  not  a  holder  for  value. 

Approved  in  Mayer  v.  Heidelbach,  123  N.  Y.  340,  9  L.  R.  A.  852,  26 
N.  E.  417,  where  precedent  debt  has  been  absolutely  extinguished,  trans- 
feree is  a  holder  for  value. 

Commercial  law  is  a  law  not  peculiar  to  one  State,  or  dependent  upon 
local  authority,  but  one  arising  out  of  the  usages  of  the  commercial  world; 
hence  Federal  courts  not  bound  by  State  decisions. 

Approved  in  Gilbert  v.  American  Surety  Co.,  121  Fed.  502,  61  L.  R.  A. 
263,  57  C.  C.  A.  619,  holding  Federal  court  not  bound  by  Illinois  decision 
in  replevin  suit  as  to  effect  on  parties'  rights  of  invalidity  of  contract; 
Independent  School  Dist.  v.  Rew,  111  Fed.  11,  55  L.  R.  A.  364, 49  C.  C.  A. 
198,  holding  municipality  authorized  to  issue  bonds  estopped  as  against 
bona  fide  holders  to  deny  truth  of  recitals  professing  compliance  with 
law ;  Manship  v.  New  South  Bldg.  etc.  Assn.,  110  Fed.  858,  holding  where 
by-laws  of  loan  association  provide  for  payment  of  dues  at  home  office, 
and  contracts  contain  similar  provisions,  contracts  are  solvable  in  home 
State ;  Bank  of  Saginaw  v.  Title  &  Trust  Co.,  105  Fed.  492,  493,  holding 
certificate  of  deposit  of  Pennsylvania  trust  company  negotiable  instru- 
ment, though  State  courts  contra;  Northern  Nat.  Bank  v.  Hoopes,  98 
Fed.  938,  holding  contract  created  by  indorsement  of  negotiable  note  can- 
not be  contradicted,  added  to  or  varied  by  contemporaneous  parol  agree- 
ment; Lin^erick  Nat.  Bank  v.  Howard,  71  N.  H.  19,  93  Am.  St.  Rep.  495, 
61  Atl.  644,  holding  in  New  Hampshire  court  that  Vermont  law  provems  in 
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suit  on  note  executed  and  payable  in  Vermont  and  issue  of  bona  fide  for 
jury;  Mercantile  Bank  of  Memphis  v.  Boggs,  48  W.  Va.  291,  37  S.  E. 
588,  holding  valid  pre-existing  debt  prima  facie  valuable  consideration 
for  transfer  of  nomnature  note  in  hands  of  bona  fide  holder,  though  held 
as  collateral;  Town  of  Weston  v.  Ralston,  48  W.  Va.  189,  36  S.  E.  454, 
canceling  deeds  and  perpetually  enjoining  further  litigation  of  public 
right  to  land  declared  by  Circuit  Court  of  Appeals  as  part  of  highway ; 
Williams  v.  Gold  Hill  Min.  Co.,  96  Fed.  464,  holding  State  decisons  that 
judgment  creditors  of  a  mining  corporation  may  question  validity  of 
mortgage  not  in  statutory  form  do  not  relate  to  questions  of  general  law. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  194. 

Federal  courts  are  not  bound  by  decisions  of  State  courts  on  questions 
of  general  commercial  law. 

Approved  in  Rapple  v.  Button,  226  Fed.  433,  refusing  to  follow  Cali- 
fornia on  application  of  partnership  property;  Clark  v.  Belt,  223  Fed. 
578,  138  C.  C.  A.  1,  holding  Federal  court  not  bound  in  determining 
measure  of  damages  for  breach  of  contract  to  convey  land ;  National  City 
Bank  v.  Wagner,  216  Fed.  481,  132  C.  C.  A.  533,  applying  rule  to  stock 
certificates ;  Smith  v.  Nelson  Land  &  Cattle  Co.,  212  Fed.  59, 128  C.  C.  A. 
512,  following  Kansas  negotiable  instrument  law  in  construing  note; 
First  Nat.  Bank  v.  Liewer,  187  Fed.  19,  109  C.  C.  A.  70,  applying  rule  on 
issue  of  alteration  of  note ;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  832,  94 
C.  C.  A.  346,  applying  rule  in  applying  commercial  law;  Russell  v.  Grigsby, 
168  Fed.  580,  94  C.  C.  A.  61,  Federal  court  not  bound  by  State  laws  in 
construing  assignment  of  life  insurance  policy;  Force  v.  Standard  Silk 
Co.,  160  Fed.  1010,  Federal  court  not  bound  on  question  of  n^ligence 
not  governed  by  express  statute:  Johnson  v.  Charles  D.  Norton  Co.,.  159 
Fed.  366,  86  C.  C.  A.  361,  Federal  court  not  bound  by  construction  on 
contract  of  guaranty;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  417, 
State  decisions  are  not  binding  on  questions  of  general  equity  jurispru- 
dence; Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  351,  following  interpre- 
tation of  Pennsylvania  court  on  statute  governing  action  for  wrongful 
death ;  State  National  Bank  v.  Thomas  Mfg.  Co.,  17  Tex.  Civ.  App.  216, 
42  S.  W.  1017,  Hotchkiss  v.  Fitzgerald  Patent  Prepared  Plaster  Co.,  41 
W.  Va.  364,  23  S.  E.  578,  and  Clark  v.  Bever,  139  U.  S.  117,  35  L.  Ed-  97, 
11  Sup.  Ct.  475,  all  following  rule ;  New  Buffalo  v.  Cambria  Iron  Co.,  105 
XT.  S.  75,  26  L.  Ed.  1025,  holding  that  rights  of  parties  were  not  to  be 
determined  by  State  decisions;  Myrick  v.  Michigan  Cent.  R.  R.  Co.,  107 
U.  S.  109,  27  K  Ed.  827, 1  Sup.  Ct.  431,  refusing  to  be  bound  by  decisions 
of  State  where  contract  of  carriage  was  made ;  Pana  v.  Bowler,  107  U.  S. 
541,  27  L.  Ed.  429,  2  Sup.  Ct.  714,  holding  decree  of  State  court  declaring 
bonds  void  does  not  bind  a  nonresident  holder;  Smith  v.  Alabama,  124 
V.  S.  478,  31  L.  Ed.  612,  8  Sup.  Ct.  569,  holding  that  State  statute  was 
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not  a  regulation  of  commerce;  Liverpool  etc.  Steam  Co.  v.  Insurance  Co. 
of  North  America,  129  U.  S.  443,  32  L.  Ed.  793,  9  Sup.  Ct.  472,  holding 
United  States  not  bound  by  State  court's  decision  as  to  common  carrier's 
stipulation  as  to  negligence ;  Sheerer  v.  Manhattan  Life  Ins.  Co.,  20  Fed. 
889,  construing  insurance  policy ;  First  Nat.  Bank  v.  Lockstitch  Fence  Co., 
24  Fed.  227,  holding  liability  of  indorser  a  question  of  general  law ;  John- 
ston V.  Western  Union  Tel.  Co.,  33  Fed.  364,  holding  State  decisions  not 
controlling;  Van  Vleet  v.  Sledge,  45  Fed.  749,  holding  Federal  courts  not 
bound  by  State  rule  admitting  parol  evidence  to  vary  written  contract; 
Bank  of  Edgefield  v.  Farmers'  Co-operative  Mfg.  Co.,  52  Fed.  103,  18 
L.  B.  A.  203,  2  C.  C.  A.  637,  holding  question  of  notice  of  prior  equities 
was  governed  by  commercial  law;  Murray  v.  Chicago  etc.  Ry.  Co.,  62 
Fed.  29,  holding  conclusion  of  State  court  as  to  when  cause  of  action 
accrues  is  not  binding  on  Federal  courts;  Hartford  etc.  Ins.  Co.  v.  Chi- 
cago etc.  Ry.  Co.,  70  Fed.  203,  30  L.  R.  A.  198,  17  C.  C.  A.  62,  whether 
provision  in  lease  to  railroad  is  against  public  policy  is  a  question  of 
general  law ;  Phipps  v.  Harding,  70  Fed.  471,  475,  476,  80  L.  R.  A.  515, 
517,  518,  17  C.  C.  A.  203,  in  Federal  courts  parties  placing  their  names 
on  back  of  promissory  note  before  delivery  will  be  held  as  joint  makers ; 
Hambly  v.  Bancroft,  83  Fed.  447,  holding  Federal  courts  not  bound  by 
State  court's  construction  of  a  contract;  Bancroft  v.  Hambly,  94  Fed. 
979,  36  C.  C.  A.  595,  holding  Federal  courts  are  not  bound  by  State  deci- 
sions construing  a  contract  not  dependent  on  State  law;  Gatton  v.  Chi- 
cago etc.  Ry.  Co.,  95  Iowa,  138,  145,  28  L.  R.  A.  565,  567,  63  N.  W,  598, 
600,  what  constitutes  a  question  of  carriage  is  not  a  question  of  local 
law;  Alexander  v.  Bank  of  Lebanon,  19  Tex.  Civ.  App.  624,  47  S.  W. 
842,  in  absence  of  statute  regelating  the  matter,  courts  of  one  State  are 
not  bound  to  accept  decisions  of  another  on  commercial  law;  dissenting 
opinion  in  Mutual  Fire  Ins.  Co.  v.  Furniture  Co.,  108  Mich.  184,  34 
L.  R.  A.  700,  66  N.  W.  1099,  majority  regarding  foreign  judgment  as 
conclusive. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  386,  389,  404. 

Possession  of  negotiable  note  before  maturity,  if  indorsed  in  blank  or 
payable  to  bearer,  is  prima  facie  evidence  that  the  holder  is  owner  and  law- 
ful possessor  of  same. 

Approved  in  Winship  v.  National  Bank,  42  Ark.  24,  following  rule; 
Murphy  v.  Gumaer,  12  Colo.  App.  480,  55  Pac.  953,  where  note  is  pro- 
duced, defendant  must  prove  want  of  consideration. 

Possession  as  prima  facie  evidence  of  title  to  note,  payable  to  bearer. 
Note,  100  Am.  Dec.  351. 
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Holder  of  a  negotiable  security  transferable  by  delivery  can  give  ai 
title  which  he  hlms^  does  not  possess  to  a  bona  fide  holder. 

Approved  in  Grace  Methodist  Episcopal  Church  v.  Rickards,  16  Mont. 
79,  40  Pac.  76,  holding  recovery  could  be  had  by  bona  fide  holder  notwith- 
standing equities  between  original  parties. 

Where  creditor  receives  negotiable  note  as  collateral  for  jre-existing 
debt  and  fails  to  make  seasonable  demand  of  payment,  his  laches  is 
equivalent  aa  between  himself  and  debtor  to  payment  of  the  coUateraL 

Approved  in  McAtee  v.  Shade,  185  Fed.  449,  107  C.  C.  A.  512,  sus- 
taining indorsement  of  cashier  as  supported  by  a  valuable  consideration; 
Levy  &  Cohn  Mule  Co.  v.  Kauffmau,  114  Fed.  173,  52  C.  C.  A.  126,  hold- 
ing cancellation  of  pre-existing  debt  as  valid  consideration  for  bill  or 
note  as  cash  payment;  White-Wilson-Drew  Co.  v.  Egelhoff,  96  Ark.  Ill, 
131  8.  W.  210,  holding  extension  of  time  of  payment  a  sufficient  con- 
sideration ;  Porter  v.  Andrus,  10  N.  D.  563,  564,  88  N.  W.  570,  holding 
note  signed  and  delivered  to  agent  of  payee  to  become  binding  upon 
securing  other  names  thereon  binding  in  hands  of  bona  fide  holder;  dis- 
senting opinion  in  Nickless  v.  Pearson,  126  Ind.  491,  26  N.  E.  483,  ma- 
jority holding  that  adjudication  upon  demurrer  in  former  action  was 
conclusive ;  Stover  v.  Stover,  60  W.  Va.  292,  54  S.  E.  363,  arguendo. 

Diligence  as  to  presentment  of  check.    Note,  45  Am.  Dec.  184. 

Party  taking  a  negotiable  note  in  pasrment  of  or  as  a  collateral  security 
for  a  precedent  debt  is  a  bona  fide  holder  for  value. 

Approved  in  Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  522,  one 
obtaining  school  district  bond  in  payment  for  services  rendered  and  to 
be  rendered,  and  which  were  rendered  to  full  value  of  bond,  is  innocent 
holder  for  value  where  bond  /not  due  and  showed  nothing  on  face  to 
show  invalidity;  Tollman  v.  Quincy,  129  Fed.  975,  where  defendant's 
note  transferred  to  plaintiff  before  maturity  in  settlement  of  pending 
suit,  plaintiff's  counsel  being  told  that  it  had  been  given  by  maker  to 
payee  in  settlement  of  account  between  them,  it  is  no  defense  that  note 
was  accommodation  paper;  Atlanta  Guano  Co.  v.  Hunt,  100  Tenn.  97, 
42  S.  W.  484,  and  Hotchkiss  v.  Fitzgerald  Prepared  Plaster  Co.,  41 
W.  Va.  365,  23  S.  E.  578,  both  following  rule;  Dearman  v.  Trimmier, 
26  S.  C.  511,  2  S.  E.  504,  holding  one  taking  promissory  note,  not  due 
as  security  for  antecedent  debt,  is  a  bona  fide  holder;  Rutland  Provision 
Co.  v.  Hall,  71  Vt.  210,  44  Atl.  95,  holding  creditor  accepting  negotiable 
eheck  of  third  x)erson  from  debtor- becomes  a  bona  fide  holder. 

Holder  of  bill  or  note  as  collateral  as  bona  fide  holder.    Note,  31 
L.  B.  A.  (N.  S.)  288,  289,  300. 

Who  are  bona  fide  holders  of  bills  or  notes.    Note,  4  E.  R.  0.  330» 
331. 
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Security  for  payment  of  debt  actually  owing  is  a  good  consideration, 
and  sufficient  to  support  a  transfer  of  property. 

Approved  in  Trust  Co.  of  St.  Louis  County  v.  Markee,  179  Fed.  766, 
H.  Scherer  &  Co.  v.  Everest,  168  Fed.  831,  94  C.  C.  A.  346,  and  E.  S. 
Woodworth  &  Co.  v.  Carroll,  104  Minn.  68, 112  N.  W.  1055,  all  reaffirm- 
ing rule;  Melton  v.  Pensacola  Bank  etc.  Co.,  190  Fed.  132,  133,  134,  111 
C.  C.  A.  166,  holding  immaterial,  question  of  transfer  as  collateral  to 
secure  pre-existing  debt;  Citizens'  Bank  etc.  Co.  v.  Thornton,  174  Fed. 
761,  98  C.  C.  A.  478,  sustaining  liability  of  indorser ;  Munroe  v.  Stanley, 
220  Mass.  443,  107  N.  E.  1013,  payment  of  outstanding  debt  of  third 
person  does  not  bring  it  within  rule;  Merchants'  Ins.  Co.  v.  Abbott,  131 
Mass.  400,  where  insured,  through  whose  fraud  loss  occun-ed,  assigned 
claim  to  a  creditor,  insurers  cannot  recover  money  paid  latter. 

Distinguished  in  Haldiman  v.  Taft,  102  Ark.  49,  143  S.  W.  114,  re- 
fusing to  apply  rule  to  taking  mortgage  as  security;  Lehrenkrauss  v. 
Bonnell,  199  N.  Y.  244,  92  N.  E.  638,  not  good  consideration  as  against 
instruments  conve3dng  property. 

Right  of  correspondent  bank  to  hold  paper  received  for  coUectioDy 
or  the  proceeds  of  it,  as  against  the  owner,  in  case  of  the  insol- 
vency of  the  forwarding  bank.    Note,  14  Am.  St.  Rep.  583. 

How  case  determined  when  proper  foreign  law  not  proved.  Note, 
67  L.  B.  A.  88. 

102  U.  8.  60-63,  26  L.  Ed.  77,  WTOMINO  NATIONAI.  BAXK  y.  DAYTOIT. 

Where  party  sold  wood  to  railroad  in  payment  of  debt,  its  delivery  in 
execution  of  the  contract  at  the  specified  place  passed  title  to  buyers 

Approved  in  Houdlette  v.  Dewey,  200  Mass.  421,  86  N.  E.  792,  uphold- 
ing recovery  of  transportation  on  sale  of  beams. 

102  U.  8.  64-66,  26  L.  Ed.  46,  UNITED  8TATES  V.  PECS. 

Parol  evidence  of  surrounding  circumstances  is  admissible  to  show  sub- 
ject matter  of  the  contract. 

Approved  in  Mason  v.  Spalding,  7  Mackey  (D.  C),  121,  reaffirming 
rule;  The  F.  J.  Lukenbach,  213  Fed.  674,  construing  ''right  delivery" 
under  charter-party;  Velie  Motor  Car  Co.  v.  Kopmeier  Motor  Car  Co., 
194  Fed.  326,  114  C.  C.  A.  284,  denying  validity  of  contract  for  want  of 
mutuality;  United  States  v.  Fidelity  &  Deposit  Co.,  152  Fed.  699,  81 
C.  C.  A.  586,  refusing  to  modify  implied  condition  of  written  contract; 
District  of  Columbia  v.  Camden  Iron  Works,  16  App.  D.  C.  221,  holding 
parol  admissible  to  show  contract  executed  subsequent  to  date  stated 
therein;  Smith  v.  Vose  &  Sons  Piano  Co.,  191  Mass.  201,  80  N.  E.  528, 
parol  is  admissible  to  show  fresh  and  not  salt  water  meant;  Brittingham 
&  Hixson  Lumber  Co.  v.  Mason,  108  Wis.  225,  84  N.  W.  184,  holding 
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erroneous,  sustaining  demurrer  to  complaint  for  breach  of  contract  call- 
ing for  all  merchantable  timber  on  certain  land,  on  ground  that  contract 
terminable  at  will;  Robson  v.  Mississippi  River  Logging  Co.,  43  Fed. 
369,  holding  subject  matter  showed  contract  was  not  to  be  revocable  at 
pleasure;  Sorensen  v.  Keyser,  51  Fed.  32,  2  C.  C.  A.  92,  holding  parol 
evidence  inadmissible  to  show  that  a  certain  ^'drought''  was  contem- 
plated; New  Orleans  etc.  R.  Co.  v.  Meridian  Water- Works  Co.,  72  Fed, 
232,  18  C.  C.  A.  519,  holding  court  may  look  to  surrounding  circum- 
stances of  the  contract;  Eddy  v.  Northern  S.  S.  Co.,  79  Fed.  365,  ad- 
mitting parol  evidence  of  maritime  usage  to  show  termination  of  char* 
ter;  Consolidated  Coal  etc.  Co.  v.  Mercer,  16  Ind.  App.  508,  44  N.  E. 
1006,  holding  rights  under  contract  may  be  reduced  by  extrinsic  facts; 
dissenting  opinion  in  Hoffman  v.  Maffioli,  104  Wis.  630,  47  L.  E.  A. 
427,  80  N.  W.  1037;  majority  holding  that  defendant  was  not  entitled 
to  counterclaim;  W.  M.  Ritter  Lumber  Co.  v.  Lestershire  Lumber  etc, 
Co.,  153  Fed.  576,  82  C.  C.  A.  529,  arguendo. 

Oonduct  of  one  party  to  a  contract  wbicli  prevents  the  otber  from  per- 
forming his  part  is  an  excuse  for  nonperformance. 

Approved  in  Sawyer  v.  Gray,  205  Fed.  162,  holding  subsequent  pat- 
entee as  trustee  where  government  through  mistake  fails  to  act  on  appli- 
cation; American  Surety  Co.  v.  United  States,  123  Fed.  286,  59  C.  C.  A. 
256,  holding  defendant  cannot  refuse  payment  for  mining  claim  because 
he  obtained  patent  overlapping  same  ground,  plaintiff  having  complied 
with  contract ;  Kelly  v.  Fahmey,  123  Fed.  282,  59  C.  C.  A.  298,  holding 
in  action  by  plaintiff,  for  failure  to  deliver  stock,  proof  that  plaintiff 
procured  creditor  to  attach  and  sell  stock;  District  of  Columbia  v. 
Harlan  &  HoUingsworth  Co.,  30  App.  D.  C.  282,  municipal  order  held 
not  to  relieve  from  liability  under  contract;  Bryan  v.  Abort,  3  App. 
D.  C.  187,  applying  rule  in  construing  broker's  contract;  Eamshaw  v. 
Whittemore,  194  Mass.  192,  80  N.  E.  521,  notice  of  inability  to  perform 
which  is  accepted  does. not  constitute  breach;  Holt  v.  Silver,  169  Mass. 
455,  48  N.  E.  838,  following  rule;  American  Paper-Bag  Co.  v.  Van 
Nortwick,  52  Fed.  757,  3  C.  C.  A.  274,  holding  failure  to  deliver  license 
due  to  fault  of  licensee  will  not  bar  action;  Smith  v.  Barber,  153  Ind. 
329,  63  N.  E.  1016,  holding  vendee's  prevention  of  test  a  waiver  of  per- 
formance; Eliot  Nat.  Bank  v.  Beal,  141  Mass.  568,  6  N.  E.  744,  holding 
where  surety  died  new  action  could  be  commenced  against  adminis- 
trator, notwithstanding  statute  of  limitations;  Dolan  v.  Rodgers,  149 
N.  Y.  491,  44  N.  E.  167,  holding  subcontractor,  stopped  because  of  non- 
consent  of  primary  grantor,  may  recover  for  part  performance;  Far- 
mers' Loan  etc.  Co.  v.  New  York  etc.  Ry.  Co.,  150  N.  Y.  431,  55  Am.  St. 
Kep.  697,  S4  L.  B.  A  84,  44  N.  E.  1049,  holding  corporation  could  not 
enforce  defaulted   obligations  of  a   corporation  of   which  it  holds  the 
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majority  of  stock;  Heidenheimer  v.  Cleveland,  11  Tex.  Civ.  App.  550, 
32  S.  W.  827,  holding  seller's  nonperformance  excused  by  acts  of  buyer; 
Farnsworth  v.  Holderman,  3  Utah,  388,  4  Pac.  343,  holding  acceptance 
of  smaller  number  was  testimony  from  which  a  waiver  of  further  per- 
formance might  be  found. 

Entirety  of  contracts — Complete  performance,  when  essential  to 
a  cause  of  action  ex  contractu.    Note,  59  Am.  St.  Rep.  283. 

Practice  and  procedure  governing  transfer  of  causes  to    Federal 
Supreme  Court  f6r  review.    Note,  66  L.  R.  A.  858. 

Miscellaneous.  Cited  in  Miller  v.  Rickey,  127  Fed.  577,  holding  Nevada 
court  had  jurisdiction  to  enjoin  defendant  from  diverting  waters  in 
California  of  stream  flowing  into  Nevada,  defendant  being  in  Nevada; 
Burton  v.  Frank  A.  Seifert  Plastic  Relief  Co.,  108  Va.  358,  61  S.  E.  941, 
construing  reasonable  notice  to  produce  original  letters  before  admitting 
copies;  Lancey  v.  Foss,  88  Me.  218,  219,  33  Atl.  1072,  1073,  not  in  point. 

102  U.  S.  66-68,  26  L.  Ed.  52,  CASEY  v.  ADAMS. 

A  national  bank  may  be  sued  in  a  State  court  In  a  local  action  in  any 
other  county  or  city  than  that  where  the  bank  is  located.  Section  6108, 
Revised  Statutes,  relates  only  to  transitory  actions. 

Approved  in  Fresno  Nat.  Bank  v.  Superior  Court,  83  Cal.  498,  24 
Pac.  159,  holding  State  court  may  acquire  jurisdiction  of  national  bank 
outside  of  county  where  located  in  local  or  transitory  actions;  Con- 
tinental Nat.  Bank  v.  Folsom,  78  Ga.  454,  3  S.  E.  273,  where  national 
bank  of  one  State  brought  suit  in  another  and  gave  bond  returnable  to 
court  of  second  State,  latter  court  had  jurisdiction  of  action  of  the 
bond ;  Talmage  v.  Third  Nat.  Bank,  91  N.  Y.  539,  holding  action  against 
national  bank  may  be  brought  in  county  where  plaintiff  resides;  Robin- 
son V.  National  Bank  of  Newbeme,  81  N.  Y.  390,  393,  87  Am.  Rep.  512, 
515,  and  Holmes  v.  National  Bank,  of  Wilmington,  18  S.  C.  37,  44  Am. 
Rep.  562,  holding  action  for  breach  of  contract  may  be  brought  in  courts 
of  one  State  against  a  national  bank  established  in  another;  Texas  etc. 
Ry.  Co.  V.  Gay,  86  Tex.  595,  25  L.  R.  A.  60,  26  S.  W.  608,  holding  land 
cannot  be  sold  under  decree  of  court  of  another  State ;  Paul  v.  McGraw, 
3  Wash.  302,  28  Pac.  534,  holding  mandamus  will  lie  in  State  court  to 
compel  officers  of  national  bank  to  exhibit  list  of  shareholders  to  as- 
sessor; Morris  v.  Missouri  Pac.  Ry.  Co.,  arguendo. 

Actions,  when  local  and  when  transitory.    Note,  22  Am.  St.  Rep. 
22. 

Administration  of  Federal  laws  in  State  courts.    Note,  48  L.  R.  A. 
85. 

Locality  of  State  jurisdiction  over  foreign  corporation.    Note,  70 
L.  R.  A.  699. 
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Suits  in  ram  flbould  be  prosecuted  where  thing  upon  which  they  are 
founded  is  situated. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  372,  58  L.  Ed.  1358,  34  Sup.  Ct.  810,  suits  to  remove  clouds  on  title 
under  section  57  Judicial  Code,  are  cognizable  in  any  district  where 
property  located ;  Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co., 
219  Fed.  47,  133  C.  C.  A.  151,  under  Judiciary  Act  of  1875,  §§1,  8, 
as  amended,  Federal  court  of  district  in  which  property,  which  is  sub- 
ject matter  of  action,  is  situated,  has  jurisdiction  of  ejectment  suit 
where  necessary  diverse  citizenship  exists;  Kentucky  Coal  Lands  Co. 
V.  Mineral  Developmeht  Co.,  191  Fed.  911,  918,  action  of  trespass  for 
cutting  timber  on  real  property  must  he  prosecuted  in  district  where 
land  situated ;  Woolf  v.  McGaugh,  175  Ala.  304,  57  South.  756,  in  Ala- 
bama, trespass  to  recover  damages  to  realty  is  transitory;  Turnipseed 
V.  Fitzpatrick,  75  Ala.  301,  holding  decree  of  sale  of  lands  without  the 
county  is  void. 

102  U.  8.  68-79,  26  K  Ed.  79,  KIBK  v.  HAMILTON. 

Xn  action  of  ejectment,  equitable  estoppel  is  a  sufficient  defense. 
Approved  in  Weber  v.  Hertzell,  230  Fed.  967,  existence  of  equitable 
estoppels  is  no  ground  for  injunction  against  ejectment  action;  Bilger 
v.  Nunan,  199  Fed.  553,  118  C.  C.  A.  23,  in  ejectment  by  mortgagor 
against  mortgagee,  consent  of  mortgagor  to  mortgagee's  possession 
creates  estoppel;  Belsea  v.  Tindall,  190  Fed.  448,  111  C.  C.  A.  244, 
sustaining  defense  of  estoppels  by  lessees  against  mine  owners;  Gilbert 
V.  Hopkins,  171  Fed.  708,  equitable  defense  is  sufficient  defense  in  action 
at  law  to  try  title;  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  616, 
73  C.  C.  A.  260,  estoppel  in  pais  forms  no  basis  for  restraining  prosecu- 
tion of  action  at  law;  South  Penn  Oil  Co.  v.  Calf  Creek  Oil  etc.  Co., 
140  Fed.  514,  where  two  law  actions  pending  against  same  defendant 
for  damages  for  taking  oil  from  land,  one  by  land  owner  and  other  by 
lessee,  and  rights  of  plaintiifs  as  between  themselves  are  uncertain 
under  lease,  and  defense  to  both  actions  is  estoppel  in  pais,  cquitv  lias 
jurisdiction  of  suit  by  defendant  against  both  plaintiffs  to  determine 
entire  matter;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  733, 
68  C.  C.  A.  89,  estoppel  in  pais  is  available  as  defense  to  action  at  law 
to  enforce  stockholder's  liability;  National  Nickel  Co.  v.  Nevada  Nickel 
Syndicate,  112  Fed.  46,  50  C.  C.  A.  113,  holding  defendant  served  with 
notice  of  decree  of  foreclosure  sale,  and  motion  to  confirm,  making  no 
objection,  estoppel  to  deny  purchaser's  title;  Sullivan  Timber  Co.  v. 
City  of  Mobile,  110  Fed.  197,  198,  holding  city  giving  riparian  owner 
implied  license  to  build  wharves  into  navigable  water  over  city's  land, 
and  taxing  such  wharves,  equitably  estopped  to    dispossess  licensee; 


102  U.  S.  68-79  NOTES  ON  U.  S.  REPORTS.  16 

Coles  V*  Meskimen^  48  Or.  57,  85  Pac.  68,  defendant  in  action  of  eject- 
ment has  good  defense,  under  executory  contract  of  sale  where  he  is  not 
in  default;  Southern  Ry.  v.  Howell,  89  S.  E.  395,  Ann.  Gas.  1913A,  1070, 
71  S.  E.  973,  submitting  question  of  estoppel  to  jury;  International 
Paper  Co.  v.  Bellows  Falls  Canal  Co.,  88  Vt.  101,  90  Atl.  945,  defense 
of  equitable  estoppel  is  not  sufficient  ground  for  equitable  jurisdiction; 
Hoge  V.  Fidelity  Loan  etc.  Co.,  103  Va.  11,  12,  48  S.  E.  495,  where  com- 
plainant had  defense  of  equitable  estoppel  to  debt  sued  on  but  neglected 
to  make  defense  to  action  at  law,  he  could  not  thereafter  enjoin  collec- 
tion of  judgment  on  ground  of  such  estoppel;  Appleton  Mfg.  Co.  v.  Fox 
River  Paper  Co.,  Ill  Wis.  470,  87  N.  W.  455,  holding,  under  Wis.  Rev. 
Stats.  1898,  §  3078,  allowing  equitable  claims  set  up  by  counterclaim  in 
ejectment,  estoppel  not  available,  as  counterclaim  being  legal  defense; 
Berry  v.  Seawall,  65  Fed.  753,  13  C.  C.  A.  101,  and  Hagan  v.  Ellis,  39 
Fla.  472,  63  AnL  St.  Rep.  171,  22  South.  729,  both  following  rule;  Wehr- 
man  v.  Conklin,  155  U.  S.  327,  39^  L.  Ed.  174,  15  Sup.  Ct.  134,  holding 
Circuit  Court  had  jurisdiction  in  equity;  De  Guire  v.  St.  Joseph  Lead 
Co.,  38  Fed.  66,  holding  that  it  is  a  good  defense  to  ejectment  that 
plaintiff's  title  was  conveyed  in  fraud  of  grantor's  creditors;  Brown 
v.  Cambria  Iron  &  Coal  Co.,  40  Fed.  850,  staying  proceedings  in  parti- 
tion, where  defendant  denied  complainant's  title,  so  latter  could  estab- 
lish his  title  in  ejectment;  Shapard  Grocery  Co.  v.  Hynes,  3  Ind.  Ter. 
74,  53  S.  W.  489,  holding  party  estopped  from  denying  he  was  a  member 
of  the  firm;  Martin  v.  Maine  etc.  R.  R.  Co.,  83  Me.  104,  21  Atl.  741, 
holding  plaintiff  equitably  estopped  from  asserting  any  title  to  disturb- 
ance of  defendant's  easement;  Tracy  v.  Roberts,  88  Me.  317,  51  Am. 
St.  Bep.  399,  34  Atl.  71,  holding  doctrine  of  estoppel  in  pais  is  as  avail- 
able in  law  as  in  equity ;  Eastman  v.  Gurrey,  15  Utah,  420,  49  Atl.  313, 
Allen  V.  Seawell,  70  Fed.  564,  17  C.  C.  A.  217,  and  Parker  v.  Dacres, 
1  Wash.  194,  24  Pac.  193,  all  holding  that  in  ejectment,  under  general 
denial,  equitable  estoppel  may  be  proved;  Poling  v.  Maddox,  41  W.  Va. 
786,  24  S.  E.  1002,  holding  creditor's  misrepresentations  to  surety  con- 
stitutes an  estoppel  only  in  equity;  dissenting  opinion  in  Lake  Superior 
Ship-Canal  etc.  Co.  v.  Cunningham,  44  Fed.  843,  majority  holding  State 
not  estopped  by  act  of  its  agent  in  selecting  land  for  the  canal  company. 
Distinguished  in  Zeuske  v.  Zeuske,  55  Or.  74,  Ann.  Gas.  1912A,  557, 

103  Pac.  651,  equitable  estoppel  cannot  be  based  on  oral  contract  for 
sale  of  real  property ;  Garrett  v.  South  Penn  Oil  Co.,  66  W.  Va.  593,  66 
S.  E.  744,  equitable  estoppel  is  not  a  good  defense  in  Virginia. 

For  what  property  or  invasion  of  possession  ejectment  is  maintain- 
able.   Note,  116  Am.  St.  Rep.  569. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A. 
783,  784. 
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Suits  in  which  equitable  estoppel  involving  title  or  interest  in  realty 
is  available.    Note,  49  L.  E.  A.  (N.  S.)  778. 

One  knowing  that  a  third  person  claimed  property  under  Judicial  sale 
in  equity  suit,  and  forbearing  to  raise  any  question  as  to  validity  of  such 
sale,  allowed  him  to  make  improvements,  shall  not  afterward  be  allowed 
to  assert  his  title. 

Approved  in  Lansburgh  v.  McCormick,  224  Fed.  877,  140  C.  C.  A.  296, 
one  present  at  sale  without  objection  cannot  afterward  attack  validity 
because  held  at  wrong  place ;  Jarrell  v.  Cole,  215  Fed.  320,  1,31  C.  C.  A, 
689,  decree  of  sale  of  decedent's  land  to  pay  debts  is  good  against  col- 
lateral attack;  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  13,  110 
C.  C.  A.  571,  railroad  estopped  from  asserting  title  to  right  of  way 
improved  by  city. for  many  years  without  protest;  Wykes  v.  City  Water 
Co.,  184  Fed.  757,  denying  municipality  right  to  set  up  ultra  vires  to 
defeat  water  bonds  after  profiting  thereby;  Seminole  Securities  Co. 
V.  Southern  Life  Ins.  Co.,  182  Fed.  97,  denying  .right  to  annul  subscrip- 
tion to  corporate  stock  for  fraud  after  participation  in  assets  of  cor- 
poration; Wood  V.  Browning,  176  Fed.  279,  100  C.  C.  A.  161,  denying 
right  to  attack  judicial  sale  collaterally;  Kellogg-Mackay-Cameron  Co. 
V.  Havre  Hotel  Co.,  173  Fed.  254,  97  C.  C.  A.  415,  failure  to  reply  to 
letter  in  which  defendants  were  charged  as  guarantors  held  estoppel; 
El  Paso  Livestock  Com.  Co.  v.  Colorado  Live  Stock  Com.  Co.,  171  Fed. 
24,  96  C.  C.  A.  262,  holding  principal  estopped  by  acts  done  in  reliance 
of  statement  of  agent;  Cheatham  v.  Edgefield  Mfg.  Co.,  131  Fed.  121, 
facts  constituting  equitable  estoppel  are  pleadable  as  defense  to  eject- 
ment in  Federal  court;  Sullivan  Timber  Co.  v.  City  of  Mobile,  124  Fed. 
649,  holding  city's  failure  to  object  to  wharves  built  pursuant  to  license 
of  river  commission,  and  regulation  of  such  wharves,  estopped  it  to 
deny  right  to  occupy;  Berwind- White  Coal  Min.  Co.  v.  Martin,  124  Fed. 
319,  60  C.  C.  A.  27,  holding  defendant  abandoning  mine  leased  to  plain- 
tiff for  ten  years  on  ten-cent  royalty  on  seventy-five  thousand  tons  coal 
to  be  mined  annually  estopped  to  deny  liability;  Given  v.  Times- 
Republican  Printing  Co.,  114  Fed.  95,  52  C.  C.  A.  40,  holding  vendor 
of  stock  inducing  purchaser  to  buy  stock  in  belief  that  corporation  not 
indebted  to  him  estopped  to  assert  such  indebtedness  thereafter;  Sulli- 
van Timber  Co.  v.  City  of  Mobile,  110  Fed.  198,  holding  city  impliedly 
licensing  building  wharves  over  city's  land  to  navigable  water,  and  tax- 
ing structures,  equitably  estopped  to  dispossess  licensee;  Byran  v. 
Pinney,  3  Ariz.  421,  31  Pac.  549,  holding  assignee  of  widow's  equity 
of  redemption  estopped,  after  three  years,  to  deny  title  of  assignee  of 
mortgagee's  certificate  in  good  faith,  mortgagee  being  also  admin- 
istrator; Dalton  V.  Rentaria,  2  Ariz.  280,  15  Pac.  38,  holding  one  stand- 
XI— 2 
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ing  by  sixteen  years,  allowing  another  to  open  fields  and  irrigate  them 
in  belief  of  vested  right,  estopped  to  deny  such  right;  Metropolitan 
Loan  etc.  Co.  v.  Schafer,  44  App.  D.  C.  367,  one  conducting  sale  es- 
topped from  asserting  title;  Lansburgh  v.  District  of  Columbia,  8  App. 
D.  C.  18,  letter  granting  right  to  city  to  take  lands  estops  claim  of  title 
thereafter;  American  Freehold  Land  Mtg.  Co.  v.  Walker,  119  Ga.  343, 
46  S.  E.  427,  where  one  as  agent  for  another  signs  deed,  he  is  estopped 
from  asserting  against  grantee  any  adverse  right  based  on  interest  out- 
standing in  agent  at  time  of  deed;  Shepard  Grocery  Co.  v.  Hynes,  3 
Ind.  Ter.  83,  53  S.  W.  489,  denying  right  of  one  to  deny  partnership 
where  he  concealed  his  retirement  from  firm;  Fox  v.  Tyler,  3  Ind.  Ter. 
9,  53  S.  W.  465,  one  obtaining  extension  of  time  for  payment  of  notes 
estopped  from  denying  liability  thereon ;  Cleveland  etc.  Ry.  Co.  v.  Moore, 
170  Ind.  356,  82  N.  E.  61,  estoppel  is  not  waived  by  failure  to  plead 
it  where  there  is  no  opportunity  to  plead;  Helwig  v.  Fogelsong,  166 
Iowa,  783,  148  N.  W.  993,  estoppel  may  be  established  by  silence,  and 
fraudulent  intent  is  not  necessary;  Westerman  v.  Corder,  86  Kan.  243, 
Ann.  Gafl.  1913G,  60,  39  L.  B.  A.  (N.  S.)  500,  119  Pac.  869,  estoppel 
may  be  based  on  false  representations;  Roland  Park  v.  Hull,  92  Md. 
310,  48  Atl.  367,  refusing  injunction  to  restrain  trespass  for  maintain- 
ing garbage  field  where  plaintiff  sold  lot,  with  knowledge  of  use,  and 
is  estopped  at  law  to  claim  damages;  Hubbard  v.  Slavens,  218  Mo.  620, 
117  S.  W.  1111,  since  title  may  be  defeated  by  estoppel,  it  is  immaterial 
that  title  may  not  be  strictly  created  thereby;  Darlington  v.  Missouri 
Pac.  Ry.  Co.,  99  Mo.  App.  12,  72  S.  W.  125,  holding  assignees  of  widow's 
right  to  redeem  estopped  to  eject  purchaser  of  land  from  mortgagee, 
also  serving  as  administrator,  after  three  years'  bona  tide  holding; 
Parsons  Mfg.  Co.  v.  Hamilton  Ice  Mfg.  Co.,  78  N.  J.  L.  312,  73  Atl. 
255,  ratification  by  principal  of  agent's  acts  as  an  estoppel  in  pais; 
Berlat  v.  Londrigan,  63  N.  J.  Eq.  39,  50  Atl.  916,  holding  where  plain- 
tiff purchased  from  judgment  creditor  of  defendant  and  erected  val- 
uable improvements,  paid  taxes,  with  defendant's  knowledge,  latter 
estopped  to  question  plaintiff's  title;  Covington  v.  McMurray,  4  Tenn. 
Civ.  391,  394,  interest  in  real  estate  may  be  created  by  estoppel ;  Walker 
V.  Walker,  3  Tenn.  Civ.  683,  payment  made  under  mistake  induced  by 
recipient  may  be  recovered;  Murray,  Hill  Min.  etc.  Co.  v.  Havenor,  24 
Utah,  80,  66  Pac.  765,  holding,  under  Utah  Comp.  Laws  1888,  §  3916, 
requiring  realty  transfers  in  writing,  mining  corporation  to  whom  lo- 
cators surrendered  claims,  improving  such  property,  take  by  estoppel; 
Murphy  v.  Ganey,  23  Utah,  641,  66  Pac.  193,  holding  wife  estopped  to 
claim  land  conveyed  to  husband  without  questioning  wrongful  record- 
ing of  deed  for  four  years,  and  on  divorce  accepting  decree  of  title  in 
him ;  Boynton  v.  Hunt,  88  Vt.  189,  92  Atl.  154,  license  as  to  real  prop- 
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erty  may  T>e  implied  from  conduct  of  owner;  Illinois  Trust  etc.  Bank 
V.  Arkansas  City,  76  Fed.  293,  34  K  B.  A.  531,  22  C.  C.  A.  171,  Gillespie 
V.  Sawyer,  15  Neb.  541,  19  N.  W.  451,  State  v.  Graham,  21  Neb.  355, 
32  N.  W.  154,  and  Forbes  v.  McCoy,  24  Neb.  706,  40  N.  W.  134,  all  fol- 
lowing rule;  Paxson  v.  Brown,  61  Fed.  882,  10  C.  C.  A.  135,  holding 
partner  acquiescing  in  general  assignment  for  creditors  estopped  from 
asserting  claim  to  land  because  of  a  noncompliance  with  statute ;  Union 
Pac.  Ry.  Co.  v.  United  States,  67  Fed.  979,  15  C.  C..A.  123,  holding 
United  States,  bringing  suit  for  another  party,  is  affected  by  his  es- 
toppel; Muse  y.  Arlington  Hotel  Co.,  68  Fed.  651,  holding  grantee  and 
his  heirs,  who  had  not  paid  anything  on. the  land,  e*.  g.,  taxes,  while 
improvements  were  being  made,  were  estopped;  Ward  v.  Cochran,  71 
Fed.  131,  18  C.  C.  A.  1,  holding  vendee  in '  possession  under  a  parol 
contract  may  plead  contract  and  payment  of  purchase  mone/  in  es- 
toppel; Butler  V.  Cockrill,  73  Fed.  951,  20  C.  C.  A.  122,  holding  bank 
conveying  property  to  corporation  organized  by  its  directors,  and  dis- 
counting its  notes  with  strangers,  cannot  set  up  ultra  vires;  City  of 
Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93  Fed.  123,  holding  city  was  not 
estopped  as  against  railroad ;  Mohrenstecher  v.  Westervelt,  87  Fed.  165, 
30  C.  C.  A.  584,  holding  bank  estopped  to  deny  statements  upon  which 
sureties  of  its  cashier  relied ;  Nelson  v.  Kelly,  91  Ala.  574,  8  South.  692, 
holding  owner  inducing  third  person  to  redeem  land  is  stopped  from 
attacking  validity  of  tax  sale;  Snow  v.  Hutchins,  160  Mass.  117,  35 
N.  E.  315,  holding  evidence  sufficient  for  question  of  equitable  estoppel 
to  go  to  the  jury;  Scott  v.  Toomey,  8  S.  D.  648,  67  N.  W.  841,  holding 
party  was  estopped  from  objecting  to  maintenance  of  ditch;  Bristol- 
Goodson  Electric-Light  etc.  Co.  v.  Bristol  Gas  etc.  Co.,  99  Tenn.  382, 
42  S.  W.  21,  holding  party  has  estopped  himself  to  assert  his  mechanic 's 
lien  against  first  mortgagee;  Frame  v.  Tabler  (Tenn.  Ch.),  52  S.  W.  1018, 
holding  maker  inducing  one  to  buy  note  cannot  set  up  equitable  de- 
fenses ;  Duke  v.  Griffith,  9  Utah,  476,  35  Pac.  514,  holding  that  in  eject- 
ment defendant  may  prove  equitable  estoppel;  Ellis  v.  Pomeroy  Im- 
provement Co.,  1  Wash.  576,  21  Pac.  29,  one  aiding  in  the  appropriation 
of  water  cannot  claim  same  under  a  patent  afterward  obtained;  dis- 
senting opinion  in  Modem  Woodmen  of  America  v.  Union  Nat.  Bank  of 
Omaha,  108  Fed.  763,  47  C.  C.  A.  667,  majority  holding  defendant  not 
estopped  to  deny  liability  on  fictitious  certificate,  given  plaintiff's 
banker,  on  understanding  that  plaintiff's  officer  knew  it  was  for  ac- 
commodation. 

Distinguished  in  Cumberland  Lumber  Co.  v.  Tunis  Lumber  Co.,  171 
Fed.  358,  96  C.  C.  A.  244,  upholding  right  to  object  to  sale  of  real  estate 
not  made  in  conformity  with  statute;  Hamilton  v.  Rathbone,  9  App. 
D.  C.  59,  infant  not  estopped  by  acts  during  infancy;  Boddie  v.  Bond, 
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154  N.  C.  366,  70  S.  E.  827,  held  facts  did  not  create  estoppel;  Pierce 
V.  Texas  Rice  Development  Co.,  52  Tex.  Civ.  212,  114  S.  W.  861,  is  not 
estopped  by  agreement  to  abide  by  survey  or  to  boundaries  as  against 
subsequent  grantee;  dissenting  opinion  in  El  Paso  Live  Stock  Com.  Co. 
V.  Colorado  Livestock  Com.  Co.,  171  Fed.  27,  96  C.  C.  A.  262,  majority 
holding  principal  estopped  by  acts  done  in  reliance  of  statement  of 
agent;  dissenting  opinion  in  Daughtridge  v.  Atlantic  Coast  Line  R.  Co., 
165  N.  C.  199,  80  S.  E.  1085,  majority  holding  there  was  no  estoppel  by 
false  representation  as  to  immaterial  matter. 

Revocability  of  license  to  maintain  burden  on  land,  after  expense 
is  incurred.    Note,  49  L.  R.  A.  520. 

102  XT.  8.  7»-80,  26  !■.  Sd.  48,  GAY  v.  ALTER. 

m  ^uisiana  a  Bynallafcmatic  contract  can  only  be  rescinded  where 
party  returns  what  he  has  received  thereon. 

Approved  in  Pierce  v.  Staub,  78  Conn.  467,  3  L.  R.  A.  (N.  S.)  785, 
62  Atl.  763,  where  contract  of  sale  providing  for  installment  pa3nnent 
contained  no  forfeiture  clause  and  seller  resold. property  after  failure 
of  payments,  buyer  could  recover  money  paid;  Buskirk  Bros.  v.  Peck, 
57  W.  Va.  372,  50  S.  E.  437,  refusing  to  assert  forfeiture  under  con- 
tract for  sale  of  timber  to  be  cut  and  removed  in  certain  time  and 
measured  and  paid  for  each  month,  before  removal,  by  purchaser  or 
else  latter  shall  forfeit  title  to  timber,  where  seller  allows  timber  to  be 
cut  without  measurement  or  payment;  Minah  etc.  Min.  Co.  v.  Briscoe, 
47  Fed.  281,  and  Doughten  v.  Camden  Bldg.  etc.  Assn.,  41  N.  J.  Eq. 
561,  7  Atl.  480,  holding  one  seeking  rescission  must  place  other  party 
in  statu  quo ;  Heninger  v.  Heald,  52  N.  J.  Eq.  438,  29  Atl.  103,  holding 
party  in  possession,  seeking  rescission  because  of  fraud,  must  retain 
and  offer  to  return  same;  Hill  v.  Harriman,  95  Tenn.  305,  32  S.  W.  204, 
holding  vendor  cannot  maintain  bill  of  rescission  on  returning  different 
shares  of  stock;  Curtis  v.  Brannon,  98  Tenn.  161,  38  S.  W.  1074,  hold- 
ing restoration  of  possession  by  vendee  is  an  indispensable  ingredient 
of  a  decree  in  his  favor  for  breach  of  covenant  of  seisin. 

Rescission  by  one  party.    Note,  74  Am.  Dec.  661. 

Necessity  that  rescission  of  sale  of  personalty  by  buyer  be  in  toto. 
Note,  Ann.  Oas.  1912A,  661,  665. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  80  L.  R.  A.  44. 

102  U.  S.  81-96,  26  L.  Ed.  83,  MENASHA  v.  HAZABD. 

Oonditlon  in  tows  l^onds  requiring  a  certificate  tliat  the  ^'conditions 
upon  which  they  were  voted,  iaroed  and  deposited,''  have  been  performed, 
is  fulfilled  by  a  certificate  substantially  complying  witb  same. 
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Approved  in  Rich  v.  Mentz,  21  Blatchf.  496,  18  Fed.  55,  holding 
courts  will  tend  to  uphold  bonds  in  hands  of  bona  fide  holder. 

Where,  before  bonds  were  voted,  the  railroad  was  authorized  to  eonsoU- 
date,  the  bonds  were  inroperly  Issued  to  consolidated  company. 

Approved  in  Jones  v.  Missouri-Edison  El.  Co.,  135  Fed.  157,  stock- 
holder in  one  of  two  consolidated  corporations  tsannot  sue  in  equity  to 
avoid  consolidation;  New  Buffalo  Iron  Co.,  105  U.  S.  76,  26  L.  Ed.  1025, 
and  Livingston  v.  Portsmouth  First  Nat.  Bank,  128  U.  S.  120, 122, 126,  82 
L.  Ed.  365,  366,  367,  9  Sup.  Ct.  25,  27,  all  following  rule ;  Scotland  v. 
Hill,  132  U.-  S.  112,  33  L.  Ed.  263,  10  Sup.  Ct.  28,  arguendo. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  775, 
75  C.  C.  A.  631,  minority  stockholder  may  for  fraud  sue  to  avoid  act  of 
consolidation  and  to  restore  to  corporation  property  transferred  to  con- 
solidated company. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  835. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  975. 

Right  of  corporation  to  consolidate.    Note,  52  L.  R.  A.  383. 

102  U.  8.  96-107,  26  L.  Ed.  64,  PARKS  v.  BOOTH. 

Applicant  for  a  patent  for  macUne  is  required  to  explain  the  principle, 
the  best  mode  of  applying  same,  and  to  point  out  and  distinctly  claim  the 
part,  combination  or  improvement  which  he  claims. 

Approved  in  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  144,  con- 
struing Corby  &  Corby. reissue  No.  11,751,  for  dough-working  machine; 
Qoshen  Sweeper  Co.  v.  Bissell  Carpet-Sweeper  Co.,  72  Fed.  74,  19 
C.  C.  A.  13,  holding  patent  need  only  point  out  distinctly  the  part 
claimed  as  new. 

Effect  of  generality  of  title  on  right  to  patent.    Note,  20  E.  R.  0. 
197. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  268,  269. 

Patented  machine  may  embrace  both  a  new  device  and  a  new  combina- 
tion of  old  devices  embodied  in  the  same  machine. 

Approved  in  Stead  Lens  Co.  v.  Kryptok  Co.,  214  Fed.  376,  377,  131 
C.  C.  A.  144,  upholding  patents  for  bifocal  eyeglass  lenses ;  Ball  v.  Coker, 
210  Fed.  280,  127  C.  C.  A.  126,  distinguishing  between  combination  and 
aggregation ;  Kryptok  Co.  v.  Stead  Lens  Co.,  207  Fed.  94,  95,  combina- 
tion not  anticipated  because  expert  may  build  up  device  from  taking 
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parts  of  prior  invention ;  Poole  Bros.  v.  Isaac  H.  Blanchard  Co.,  204  Fed. 
286,  122  C.  C.  A.  470,  upholding  combination  on  desk  calendar  as  novel ; 
McMichael  etc.  Mfg.  Co.  v.  Ruth,  128  Fed.  708,  63  C.  C.  A.  304,  holding 
patentable  and  patent  infringed  combination  for  automatic  rib-knitting 
machine,  though  expert  with  patent  before  him  might  have  built  up 
the  structure  from  known  elements ;  Milwaukee  Carv.  Co.  v.  Brunswick- 
Balke-Collender  Co.,  126  Fed.  183,  61  C.  C.  A.  175,  holding  Smith  &  Past 
patent  for  carving  machine  covering  old  elements  not  infringed  by 
Lochman  patent  improving  prior  combinations;  Fen  ton  Metallic  Mfg. 
Co.  V.  Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  216,  upholding  Hoffman 
patent  for  improved  storage  case  for  books;  Uri  v.  Hirsch,  123  Fed. 
571,  holding  where  bill  for  infringement  of  trademark  alleging  use 
by  complainant  of  name,  answer  alleging  use  by  defendant  long  prior 
responsive;  Regent  Mfg.  Co.  v.  Penn  Electrical  &  Mfg.  Co.,  121  Fed. 
83,  57  C.  C.  A.  334,  holding  patentable  combination  of  unframed  mirror 
with  beveled  edges,  spring-armed  supporting  frame,  and  grooved  clips 
to  enable  adjustment  of  mirror  in  angular  position;  Stephenson  v. 
Allison,  123  Ala.  448,  26  South.  292,  holding  grant  of  letter  patent 
on  churn  prima  facie  evidence  of  patentability  of  article;  Leary  v.  . 
Hohenstein,  37  Fed.  680,  holding  shade-holder  for  candles  was  not 
anticipated ;  National  Cash-Regisjber  Co.  v.  American  Cash-Register  Co., 
53  Fed.  372,  3  C.  C.  A.  559,  and  S.  F.  Heath  Cycle  Co.  v.  Hoy,  67  Fed. 
249,  holding  that  it  is  unnecessary  that  the  mode  of  operation  of  every 
element  be  changed. 

Distinguished  in  Turner  v.  Moore,  211  Fed.  469,  128  C.  C.  A.  138, 
Turner  patent  No.  985,119,  for  reinforced  concrete,  held  void  for  lack 
of  invention;  Sieber  &  Trussel  Mfg.  Co.  v.  Chicago  Binder  &  File  Co., 

177  Fed.  441,  patent  for  self -locking  loose-leaf  binder  held  void  for  lack 
of  novelty. 

Right  to   patent  for   new    combination  of   machines  or  processes. 
Note,  20  E.  B.  0.  158. 

If  thing  patented  la  an  entirety  Incapable  of  separate  use,  defense  that 
patentee  Is  not  the  oriRlnal  Inventor  most  be  addressed  to  the  entire 
invention. 

Approved  in  Dey  Time  Register  Co.  v.  W.  H.  Bundy  Recording  Co., 

178  Fed.  818,  102  C.  C.  A.  260,  objection  that  no  notice  of  defense  of 
prior  use  was  given  cannot  be  raised  where  developed  on  cross-examina- 
tion; Cons.  Roller-Mill  Co.  v.  Coombs,  39  Fed.  32,  holding  patent  in- 
fringed, though  devices  used  in  latter  machine  differ  in  form  and 
location;  Electric  Gas-Lighting  Co.  v.  Fuller,  42  Fed.  294,  holding 
invention  patentable,  though  some  of  the  parts  were  old. 
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Booth's  relBsaed  patent  for  an  Improvement  in  grain  separators  is  valid. 

Approved  in  Safety  Car  Heating  etc.  Co.  v.  Gould  Coupler  Co.,  229^ 
Fed.  442,  Thompson  patent  No.  1,070,080,  for  electric  car  lighting  system, 
upheld  as  improvement. 

Distinguished  in  Macbeth  Evans  Glass  Co.  v.  General  Electric  Co., 
231  Fed.  189,  Macbeth  reissued  patent  held  void  for  abandonment  and 
prior  use. 

Patentee  is  not  entitled  on  infringement  to  an  allowance  for  any  ex- 
penses beyond  the  taxable  costs;  interest  on  the  profits  realized  should  not 
be  allowed. 

Approved  in  City  of  Grand  Rapids  v.  Warren  Bros.  Co.,  196  Fed. 
897,  116  C.  C.  A.  464,  arguendo  in  granting  preliminary  injunction  in 
patent  suit;  Piaget  Novelty  Co.  v.  Headley,  123  Fed.  898,  holding  in 
estimating  profits  of  defendant  from  manufacturing  infringing  article, 
defendant  not  allowed  to  deduct  insurance  or  legal  services;  National 
etc.  Paper  Co.  v.  Dayton  Paper  Novelty  Co.,  97  Fed.  332,  holding  interest 
not  recoverable  on  profits  allc^wed  in  equity  for  infringement  of  patent 
prior  ta  master 's  liquidation  of  damages ;  Root  v.  Lake  Shore  etc.  Ry. 
Co.,  105  U.  S.  204,  26  L.  Ed.  980,  dismissing  bill  for  account  of  profits 
and  damages  against  an  infringer,  no  ground  of  equitable  jurisdiction 
being  apparent;  Illinois  Cent.  R.  R.  Co.  v.  Turrill,  110  U.  S.  303,  28 
L.  Ed.  155,  4  Sup.  Ct.  6,  Tilghman  v.  Proctor,  125  U.  S.  160,  81  L.  Ed. 
672,  8  Sup.  Ct.  907,  and  Crosby  Steam  Gauge  Valve  Co.  v.  Consolidated 
Safety  Valve  Co.,  141  U.  S.  458,  35  L.  Ed.  816,  12  Sup.  Ct.  56,  holding 
interest  was  properly  allowed  on  profits  from  date  of  master's  report; 
Booth  V.  Seevers,  3  Fed.  Cas.  888,  holding  recovery  of  profits  and  dam- 
ages from  manufacturer  debars  a  recovery  from  user  of  same  machine ; 
Witters  v.  Sowles,  43  Fed.  407,  arguendo. 

Distinguished  in  Union  Steamboat  Co.  v.  ChafHn's  Admrs.,  204  Fed. 
418,  419,  122  C.  C.  A.  598,  sustaining  allowance  of  interest  in  action 
for  damages  in  admiralty. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  76. 

102  U.  S.  107-108,  26  U  Ed.  91,  BROOKS  V.  BXTBUNOTON  ETC.  BY.  CO. 

'  £a  Supreme  Court,  petition  for  rehearing  cannot  be  filed  after  term  at 
which  Judgment  was  rendered. 

Approved  in  Wetmore  v.  Karrick,  205  U.  S.  151,  152,  51  L.  Ed.  749,  27 
Sup.  Ct.  434,  cannot  set  aside  judgment  of  dismissal  after  rule  day; 
Illinois  ex  rel.  Hunt  v.  Illinois  Central  R.  R.  Co.,  184  U.  S.  92,  46  L.  Ed. 
447,  22  Sup.  Ct.  306,  refusing  to  disturb  findings  of  two  lower  courts 
that  piers  and  docks  built  in  Lake  Michigan  by  railroad  did  not  extend 
beyond  point  of  practicable  navigability;  Tryon  v.  Pennsylvania  R.  Co., 
213  Fed.  50,  cannot  vacate  or  open  judgment  after  term;  Home  St.  Ry. 
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Co.  V.  City  of  Lincoln,  162  Fed.  137,  89  C.  C.  A.  133,  error  in  decree 
cannot  be  corrected  on  motion  after  term;  Halsted  v.  Forest  Hill  Co., 
109  Fed.  822,  refusing  to  entertain  bill  of  review  filed  after  expiration 
of  time  for  appeal;  Empire  Min.  Co.  v.  Propeller  Tow-Boat  Co.,  108 
Fed.  904,  holding  where  Federal  court  remands  cause  to  State  court 
which  reassumes  jurisdiction.  Federal  court  cannot  strike  cause  from 
State  court  docket  though  within  same  term ;  City  of  Manning  v.  German 
Ins.  Co.,  107  Fed.  56,  46  C.  C.  A.  144,  reversing  order  of  Circuit  Court 
vacating  judgment  after  expiration  of  term  in  which  it  was  rendered; 
McGregor  v.  Vermont  Loan  etc.  Co.,  104  Fed.  710,  44  C.  C.  A.  146, 
sustaining  denial  of  motion,  made  after  expiration  of  term,  to  vacate 
decree  pro  confesso  in  foreclosure  suit  entered  on  failure  to  plead; 
Parson  v.  Stevens,  107  Me.  69,  78  Atl.  349,  applying  rule  to  equity 
cases ;  In  re  Seydel  's  Estate,  14  S.  D.  118,  84  N.  W.  398,  holding  Circuit 
Court  remanding  cause  to  County  Court  cannot  afterward  grant  rehear- 
ing in  executor's  suit;  Bushnell  v.  Crooke  Mining  &  Smelting  Co.,  150 
U.  S.  83,  87  L.  Ed.  1007,  14  Sup.  Ct.  22,  Allen  v.  Wilson,  21  Fed.  884, 
Roberts  v.  Haggart,  4  Dak.  212,  213,  29  Lr  Ed.  657,  and  Wright  v.  Sher- 
man, 3  S.  D.  367,  53  N.  W.  425,  all  following  rule;  Bronson  v.  Schul- 
ten,  104  U.  S.  415,  26  L.  Ed.  799,  holding  final  judgment  cannot  be  cor- 
rected at  subsequent  term;  Reynolds  v.  Re3molds,  115  Mich.  380,  73 
N.  W.  426,  holding  decree  for  alimony  cannot  be  altered  after  close  of 
the  term ;  Gratiot  v.  Missouri  Pac.  Ry.  Co.,  IIO'Mo.  472,  21  S.  W.  1100, 
overruling  motion  to  set  aside  order  overruling  motion  for  rehearing; 
Gramm  v.  Fisher,  4  Wyo.  3,  31  Pac.  768,  dismissing  motion  for  rein- 
statement made  at  a  subsequent  term;  dissenting  opinion  in  Central 
Trust  Co.  V.  Marietta  etc.  R.  Co.,  75  Fed.  206,  21  C.  C.  A.  291,  majority 
modifying  the  decree. 

Distinguished  in  Omaha  Electric  Light  &  Power  Co.  v.  City  of  Omaha, 
216  Fed.  854,  133  C.  C.  A.  52,  court  retains  jurisdiction  by  order  sta3ring 
mandate  on  appeal  so  as  to  revise  decree  even  after  term ;  United  States 
V.  Traynor,  173  Fed.  115,  penalty  for  forfeited  recognizance  may  be  re- 
mitted after  term ;  Burget  v.  Robinson,  123  Fed.  264,  59  C.  C.  A.  260, 
holding  rule  29  of  Circuit  Court  of  Appeals  requiring  petition  for  re- 
hearing to  be  filed  within  calendar  month  from  judgment  unless  by 
leave  granted  in  term  may  be  waived;  Belknap  v.  United  States,  150 
U.  S.  590,  37  L.  Ed.  1192,  14  Sup.  Ct.  184,  holding  Court  of  Claims  can 
grant  new  trial  at  subsequent  term  upon  motion  of  United  States. 

102  U.  a  108-112»  26  L.  Ed.  92,  GIBDINOS  v,  NOBTHWESTEBN  MUT. 
LIFE  INS.  CO. 

Wlien  policy  contained  a  proviso  that  it  should  not  take  effect  until 
premium  actually  paid  during  life  of  insored,  held  that  this  was  a  condition 
precedent  to  company's  liability. 
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Approved  in  John  Hancock  Mut.  Life  Ins.  Co.  v.  McClure,  218  Fed. 
600, 134  C.  C  A.  355,  where  insnred  died  pending  delivery,  policy  is  not 
good;  Miller  v.  Northwestern  etc.  Ins.  Co.,  Ill  Fed.  469,  49  C.  C.  A. 
330,  holding  company  not  bound  where  agent  unauthorizedly  told  in- 
sured policy  would  rnn  from  payment  of  premium  where  company 
rejected  application,  returning  premium,  insured  having  died;  Travis 
v.  Nederland  etc.  Ins.  Co.,  104  Fed.  488,  43  C.  C.  A.  653,  holding,  insur- 
ance company  not  bound  by  policy  where  before  acceptance  of  original 
application  insured  modified  it  with  condition  that  company  not  have 
two  medical  examiners;  Manhattan  Life  Ins.  Co.  v.  Hereford,  172  Ala. 
437,  55  South.  497,  giving  an  acceptance  of  note  for  premium  held  good 
payment;  Westerfeld  v.  New  York  Life  Ins.  Co.,  129  Cal.  77,  61  Pac. 
670,  holding  company  not  bound  where  premium  not  paid,  though  State 
manager  unauthorizedly  promised  to  allow  surrender  value  in  four 
years  paying  first  premium  therefrom;  Sterling  v.  Head  Camp  etc. 
Woodmen  of  World,  28  Utah,  521,  522,  80  Pac.  380,  where  benefit  cer- 
tificate never  delivered  to  insured  nor  signed  by  local  officers  of  lodge 
as  provided  for  by  by-laws,  contract ,  was  inoperative ;  Weinf eld  v. 
Mutual  Reserve  Fund  Life  Assn.,  53  Fed.  209,  holding  no  binding  con- 
tract should  be  made  until  the  application  was  accepted;  Newcomb  v. 
Provident  Fund  Society,  5  Colo.  App.  143,  38  Pac.  62,  holding  stipula- 
tion that  policy  shall  not  become  binding  until  countersigned  by  agent 
is  valid. 

Insurance — ^Pa3naient  of  premium  by  third  person.    Note,  87  Am. 
Rep.  S20. 

Where  condition  in  subsequent  and  is  broken,  relief  may  be  glren  upon 
eqnitable  terms,  bnt  where  precedent  and  neither  foUUled  nor  waived, 
equity  c§ik  do  nothing  for  the  party  In  fault. 

Approved  in  Francis  v.  Doming,  59  Conn.  112,  21  Atl.  1007,  holding 
it  was  not  a  ease  for  equitable  relief. 

Right  to  lien  for  expenses  incurred  by  stranger  or  part  owner  of 
property.    Note,  16  E.  B.  0.  112. 

102  V.  8.  112-118,  26  L.  Ed.  93,  PEABCE  v.  MnU-OBO. 

To  entitle  an  improvement  to  be  patented,  it  must  be  product  of  some 
«xerdB6  of  Inventive  faculties,  and  must  Involve  something  more  than  what 
is  obvious  to  persons  skilled  in  that  art. 

Approved  in  Smith  etc.  Co.  v.  E.  C.  Steams  &  Co.,  160  Fed.  501, 
Seavey  niter-box  patent  held  not  infringed  by  Potter  patent;  Daniel 
Slote  &  Co.  V.  Charles  A.  Stratton  Co.,  159  Fed.  491,  Bowman  patent 
for  blank  book  is  void  for  lack  of  invention ;  Rapp  v.  Central  Fire-Proof 
etc.  Co.,  158  Fed.  448,  Rapp  patent  for  fireproof  door  held  void  for 
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lack  of  invention ;  Tubelt  Co.  v.  Friedman,  158  Fed.  439,  patent  for 
waist  belt  held  void  for  lack  of  invention  where  only  difference  between 
prior  invention  was  character  of  stitch;  Cameron  Septic  Tank  Co.  v. 
Village  of  Saratoga  Springs,  151  Fed.  264,  patent^  for  process  and  ap- 
paratus for  treating  sewage  held  void  for  lack  of  invention;  American 
etc.  Pulp  Co.  V.  De  Grasse  Paper  Co.,  151  Fed.  56,  improvement  to  wood- 
pulp  digester  held  void  for  lack  of  invention ;  New  York  Belting  &  Pack- 
ing Co.  V.  Sierer,  149  Fed.  768,  holding  void  Furness  &  Watts  patent 
No.  527,961,  for  interlocking  tiles ;  Rodiger  v.  Davids  Mfg.  Co.,  126  Fed. 
965,  holding  unpatentable  device  placing  dish  of  paste  and  dish  of  water 
under  same  cover  to  moisten  paste  by  evaporation  of  water ;  L.  E.  Water- 
man Co.  V.  Forsyth,  121  Fed.  106,  holding  application  to  fountain  pens 
of  improvement  to  form  noncapillary  joint  between  cap  and  nozzle 
though  new  application,  not  patentable;  In  re  Marchutz,  13  App.  D.  C. 
230,  improvement  in  form  only  in  spectacle  frames  held  not  invention; 
Doyle  V.  McRoberts,  10  App.  D.  C.  468,  issuance  of  patent  establishes 
presumption  of  prior  invention;  In  re  Musgrave,  10  App.  D.  C.  170, 
adoption  of  discretionary  temperature  in  treating  coal  not  invention; 
Durham  v.  Seymour,  6  App.  D.  C.  102,  claims  for  improved  drainage 
apparatus  for  buildings  held  covered  by  former  patents;  Burt  v.  Evory, 
133  U.  S.  368,  38  L.  Ed.  651,  10  Sup.  Ct.  397,  and  Murphy  Mfg.  Co.  v. 
Excelsior  Car-Roof  Co.,  70  Fed.  495,  both  following  rule;  Vinton  v. 
Hamilton,  104  U.  S.  492,  26  L.  Ed.  810,  holding  void,  improvement  in 
manufacture  of  iron  from  blast-furnace  slag;  Packing  Co.  Cases,  105 
U.  S.  572,  26  L.  Ed.  1174,  holding  void,  patent  for  improvement  in 
process  for  preserving  cooked  meat;  Pennsylvania  R.  R.  Co.  v.  Loco- 
motive Engine  Safety  Truck  Co.,  110  U.  S.  494,  28  L.  Ed.  228,  4  Sup.  Ct. 
222,  holding  application  of  an  old  process  to  a  similar  subject  not 
patentable;  Rosenwasser  v.  Berry,  22  Fed.  843,  holding  void,  patent 
for  improvements  in  percolators ;  Forschner  v.  Baumgarten,  26  Fed.  859, 
holding  void,  improvements  in  pans  for  scale  weighing;  Muller  v.  Elli- 
son, 27  Fed.  457,  holding  void,  improvements  in  chains  for  bracelets; 
Leonard  v.  Lovell,  29  Fed.  314,  holding  void,  improvements  in  construc- 
tion of  refrigerators;  American  Road-Machine  Co.  v.  Pennock  &  Sharp 
Co.,  45  Fed.  255,  holding  that  adoption  of  relative  weight  in  wheels  and 
machine  to  aid  momentum  did  not  involve  invention;  Bowman  v.  De 
Graw,  60  Fed.  910,  holding  void,  patent  for  an  improvement  in  making 
flags;  Steel  Furnace  etc.  Co.  v.  Wrought  Iron  etc.  Co.,  63  Fed.  997, 
holding  that  improvements  in  degree  are  not  patentable ;  Schwarzwaelder 
&  Co.  V.  Detroit,  77  Fed.  891,  holding  patent  for  improvement  in  folding 
chairs  void  for  want  of  novelty;  Union  etc.  Co.  v.  Doak,  88  Fed.  90, 
and  Lettelier  v.  Mann,  91  Fed.  915,  holding  that  adapting  old  part  to 
new  use,  such  as  would  occur  to  a  mechanic,  does  not  constitute  inven- 


27  SCHOONMAKER  V.  GILMORE.    102  U.  S.  118-119 

tion;  Brown  v.  Texas  etc.  Hedge  Co.,  64  Tex.  399,  holding  patent  issued 
to  make  cactus  hedges  void. 

102  U.  S.  118-119,  26  L.  Ed.  95,  SCfHOOKMAKEB  v.  OILMOBE. 

Federal  conrts,  as  courts  of  admiralty,  do  not  bave  exclusive  Jurisdic- 
tion of  suits  in  personam  for  collisions  between  vessels  on  the  OUo  Biver. 

Approved  in  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  647,  44  L.  Ed. 
925,  20  Sup.  Ct.  828,  holding  enforcement  of  lien  for  towage  of  lumber 
raft  seeking  decree  against  individual  defendants,  suit  in  personam 
cognizable  in  State  court  under  Rev.  Stats.,  §  563 ;  Keithley  v.  North 
Pac.  S.  S.  Co.,  232  Fed.  256,  sustaining  concurrent  common  law  juris- 
diction of  State  courts  over  tort  committed  on  ship  in  navigable  waters ; 
Kennerson  v.  Thames  Towboat  Co.,  89  Conn.  373,  L.  R.  A.  1916A,  436, 
94  Atl.  375,  upholding  jurisdiction  of  State  courts  over  torts  committed 
in  navigable  waters;  Duffy  v.  Gleason,  26  Ind.  App.  182,  58  N.  E.  730, 
holding  limitation  of  liability  available  in  admiralty  not  pleadable  in 
action  under  Rev.  Stats.,  §  563,  against  defendants  for  personal  injuries 
received  in  collision;  Rounds  v.  Cloverport  Foundry  etc.  Co.,  169  Ky. 
424,  Ann.  Gas.  1915D,  40,  167  S.  W.  388,  contract  for  reconstruction 
of  towboat  is  enforceable  in  State  court;  Johnson  v.  Westerfield*s 
Admr.,  143  Ky.  15,  135  S.  W.  427,  upholding  jurisdiction  of  State 
court  over  collision  case  Ohio  River;  Manchester  v.  Massachusetts, 
139  U.  S.  263,  35  L.  Ed.  166,  11  Sup.  Ct.  564,  holding  courts  of  Massa- 
chusetts can  lawfully  take  jurisdiction  of  violations  of  State  statute 
regulating  taking  of  fish  in  Buzzard's  Bay;  Commonwealth  v.  Man- 
chester, 152  Mass.  246,  23  Am.  St.  Rep.  834,  9  L.  R.  A.  243,  25  N.  £. 
118,  upholding  State  statute  regulating  taking  of  fish  in  Buzzard's  Bay; 
Braithwaite  v.  Jordan,  5  N.  D.  218,  31  L.  R.  A.  248,  65  N.  W.  708,  hold- 
ing that  action  upon  appeal  bond  in  admiralty  would  lie  in  State  court. 

There  lias  always  been  a  remedy  at  common  law  for  damages  by  colli- 
sion at  sea. 

Approved  in  The  Ira  M.  Hedges,  163  Fed.  590,  one  held  liable  in 
State  court  for  damages  for  collision  cannot  seek  contribution  in  Fed- 
eral court  from  joint  tort-feasor;  Gleason  v.  Duffy,  116  Fed.  301,  54 
C.  C.  A.  100,  holding  ship  owner  not  estopped  by  judgment  in  personam 
for  damages  in  collision  to  proceed  in  admiralty  under  Rev.  Stats., 
§  4283,  to  limit  liability ;  Nonce  v.  Richmond  etc.  R.  Co.,  33  Fed.  435, 
holding  lex  fori  governs  actions  for  personal  injuries;  Billings  v. 
Breinig,  45  Mich.  69,  7  N.  W.  722,  holding  State  courts  have  jurisdiction 
of  maritime  tort  made  actionable  by  State  statute,  where  there  would 
be  a  remedy  at  common  law ;  Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed. 
690,  arguendo. 
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102  tr.  S.  119,  26  L.  Ed.  06,  BBOWN  T.  DAVIDBON. 

Not  cited.  . 

102  n.  S.  120,  26  I..  Ed.  58,  PITT8BX7BOH  ETC.  BY.  CO.  T.  HBOK. 

Action  of  lower  court,  In  granting  or  refusing  new  trial,  cannot  be  as- 
signed for  error  in  Supreme  Oonrt. 

Approved  in  Board  of  Commrs.  of  Denver  v.  Home  Saving  Bank, 
200  Fed.  36,  118  C.  C.  A.  266;  Rogers  v.  Petrified  Bone  Mining  Co., 
158  Fed.  802,  86  C.  C.  A.  59,  Newport  News  R.  &  Electric  Co.  v.  Yount, 
136  Fed.  590,  69  C.  C.  A.  363,  Southern  Pac.  Co.  v.  Maloney,  136  Fed. 
173,  69  C.  C.  A.  83,  and  United  Engineering  &  Contracting  Co.  v. 
Broadnax,  136  Fed.  353,  69  C.  C.  A.  177,  all  following  rule;  Hedderly 
V.  United  States,  193  Fed.  571,  114  C.  C.  A.  227,  granting  or  refusal 
of  new  trial  in  criminal  case  because  of  insufi&ciency  of  evidence  to  sup- 
port conviction  is  not  reviewable;  Western  Union  Tel.  Co.  v.  Winland, 
182  Fed.  494,  104  C.  C.  A.  439,  assignment  of  error  that  court  erred 
in  overruling  defendant's  motion  for  new  trial  is  too  indefinite;  South 
Penn  Oil  Co.  v.  Latshaw,  111  Fed.  598,  49  C.  C.  A.  478,  refusing  to  re- 
view lower  court's  refusal  to  set  aside  verdict  in  action  of  trespass 
for  boring  oil  wells  as  being  against  law  and  evidence ;  Sun  Printing  etc. 
Co.  V.  Schenck,  98  Fed.  930,  40  C.  C.  A.  163,  refusing  to  review  denial 
of  motion  for  new  trial  based  on  ground  of  excessive  damages  in  libel 
suit;  Jones  v.  Buckell,  104  U.  S.  555,  26  L.  Ed.  841,  Hanna  v.  Maas,  122 
U.  S.  26,  30  L.  Ed.  1118,  7  ^up.  Ct.  1057,  Levy  v.  Dangel,  154  U.  S.  671, 
38  L.  Ed.  1098,  14  Sup.  Ct.  1204,  McClellan  v.  Pyeatt,  50  Fed.  688,  1 
C.  C.  A.  613,  Morning  Journal  Assn.  v.  Rutherford,  51  Fed.  510,  16 
L.  R.  A.  805,  2  C.  C.  A.  354,  Emanuel  v.  Gates,  53  Fed.  776,  3  C.  C.  A. 
363,  Smith  v.  Sun  Printing  etc.  Assn.,  55  Fed.  248,  5  C.  C.  A.  91,  Walton 
V.  Chicago  etc.  Ry.  Co.,  56  Fed.  1008,  6  C.  C.  A.  223,  Southwestern 
Virginia  Imp.  Co.  v.  Frari,  58  Fed.  173,  7  C.  C.  A.  149,  Rjobinson  v. 
Dewhurst,  68  Fed.  339,  15  C.  C.  A.  466,  Prichard  v.  Budd,  76  Fed.  716, 
22  C.  C.  A.  504,  and  Willis  v.  Board  of  Commrs.  of  Wyandotte  County, 
86  Fed.  877,  all  following  rule;  Kennon  v.  Gilmer,  131  U.  S.  24,  38 
L.  Ed.  112,  9  Sup.  Ct,  697,  holding  denial  of  a  change  of  venue  not  re- 
viewable; Crumpton  v.  United  States,  138  U.  S.  363,  84  L.  Ed.  969,  11 
Sup.  Ct.  356,  holding  whether  verdict  was  contrary  to  evidence  could 
not  be  considered;  Texas  etc.  Ry.  Co.  v.  Nelson,  50  Fed.  816,  1  C.  C.  A. 
688,  holding  continuance,  because  of  absence  of  witness,  rests  in  discre- 
tion of  Circuit  Court,  without  regard  to  State  practice;  Dietz  v.  L3naier, 
61  Fed.  794,  10  C.  C.  A.  71,  holding  action  of  court  in  imposing  condi- 
tions upon  amendment  of  answer  not  reviewable ;  Bondholders  etc.  R.  R. 
Co.  V.  Toledo  R.  R.,  62  Fed.  169,  10  C.  C.  A.  319,  Boesch  v.  Graff,  133 
U.  S.  699,  38  L.  Ed.  788,  10  Sup.  Ct.  379,  and  McLeod  v.  New  Albany, 
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66  Fed.  382,  13  C.  C.  A.  525;    all   holding   motion  for   rehearing  not 
reviewable. 

Supreme  court  is  conflned  to  exceptloDs  actually  taken  at  trial,  and 
nnlesB  objection  was  made  and  exception  taken  before  verdict,  it  cannot 
review  the  case. 

Approved  in  Victor  American  Fuel  Co.  v.  Tomljanovich,  232  Fed. 
666,  668,  cannot  review  verdict  for  insufficiency  of  the  evidence  where 
no  motion  made  for  direction  upon  that  ground;  Board  of  Commrs.  of 
Denver  v.  Home  Saving  Bank,  200  Fed.  35,  118  C.  C.  A.  256,  refusing 
to. consider  correctness  of  ruling  testing  demurrer  where  no  exception 
taken;  Hatcher  v.  Northwestern  Nat.  Ins.  Co.,  184  Fed.  25,  26,  106 
C.  C.  A.  225,  judgment  notwithstanding  the  verdict  cannot  be  reviewed 
when  no  exception  taken  thereto;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Frye- 
Bruhn  Co.,  184  Fed.  18,  106  C.  C.  A.  217,  in  Federal  court,  exception 
must  be  taken  immediately  after  ruling;  Bidwell  v.  George  B.  Douglas 
Trading  Co.,  183  Fed.  95,  105  C.  C.  A.  385,  exception  to  direction  of 
verdict  taken  after  verdict  returned  is  too  late;  Big  Brushy  Coal  etc. 
Co.  V.  Williams,  176  Fed.  533,  99  C.  C.  A.  102,  where  no  exceptions 
taken  to  charge,  special  instructions  cannot  be  reviewed;  Holmgren  v. 
United  States,  156  Fed.  441,  84  C.  C.  A.  301,  assignment  of  error  in 
eriminal  case  not  considered  where  not  called  to  attention  of  trial  court 
until  after  verdict  returned;  National  Bank  v.  Schufelt,  145  Fed.  510, 
76  C.  C.  A.  187,  where  no  exception  taken  to  ruling  on  admission  of 
evidence,  objection  waived;  Baltimore  etc.  R.  R.  Co.  v.  Fitzgerald,  2 
App.  D.  C.  507,  refusing  to  search  through  voluminous  bill  of  excep- 
tions to  find  error;  Swofford  Bros.  Dry-Goods  Co.  v.  Smith-McCord 
Diy-Gooda  Co.,  1  Ind,  Ter.  327,  37  S.  W.  107,  objections  to  admission 
of  evidence  cannot  be  made  for  first  time  on  appeal ;  McKown  v.  Powers, 
86  Me.  294,  29  Atl.  1080,  holding  that  exceptions  should  be  noted  at  the 
time;  dissenting  opinion  in  Bram  v.  United  States,  168  U.  S.  571,  42 
L.  Ed.  583,  18  Sup.  Ct.  198,  majority  holding  it  was  not  necessary  that 
objection  be  renewed  at  close  of  the  testimony  of  the  witness. 

Denied  in  Edwards  v.  O'Brien,  2  Wyo.  478,  and  Marshall  v.  Rugg, 
6  Wyo.  284,  33  L.  B.  A.  682,  44  Pac.  703,  both  setting  aside  verdict  con- 
trary to  law. 

Power  of  appellate  court  over  excessive  verdict.    Note,  26  L.  B.  A. 
385. 

102  tr.  &  121,  26  L.  Ed.  45,  NEW  OBI^ANB  BANEENO  ASSN.  v.  NEW 
ORLEANS  MUT.  IN8XJBAN0E  ASSN. 

A  wzlt  of  error  must  be  dismissed  when  it  appears  from  record,  taken 
aa  a  whole,  tbat  amount  actually  In  controversy  between  parties  was  not 
snUUsient  to  give  Jurisdiction. 
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Approved  in  Hilton  v.  Dickinson,  108  U.  S.  174,  27  L.  Ed.  691,  2 
Sup.  Ct.  430,  holding  amount  demanded  governs  -  jurisdiction  until  it 
appears  that  it  is  not  the  sum  in  dispute;  Webster  v.  Buffalo  Ins.  Co.; 
110  U.  S.  388,  28  L.  Ed.  173,  4  Sup.  Ct.  80,  where  pleadings  show  less 
than  jurisdictional  amount,  court  cannot  accept  a  stipulation  of  parties 
that  judgment  be  entered  for  more;  Bowman  v.  Chicago  etc.  Ry.  Co., 
115  U.  S.  613,  29  L.  Ed.  503,  6  Sup.  Ct.  193,  holding  that  it  was  ap- 
parent from  the  record  that  the  actual  amount  in  dispute  was  not  suffi- 
cient to  give  jurisdiction;  Cabot  v.  McMa^ter,  61  Fed.  131,  dismissing 
case  where  party's  evidence  shows  he  claims  less  than  jurisdictional 
amount;  McCrowell  v.  Burson,  79  Va.  300,  holding  special  verdict  of 
jury  governed  amount  in  dispute. 

Writ  of  error — Judgments  of  Circuit  Courts  of  United  States  re- 
viewable on  writ  of  error.    Note,  91  Am.  Dec.  197. 

102  V.  8.  121-122,  26  L.  Ed.  96.  HAYES  v.  FISCHER. 

Errors  in  eqnlty  suits  can  only  be  corrected  by  appeal,  and  tbat  after  a 
final  decree. 

Approved  in  Swift  Fertilizer  Works  v.  Okolona  Cotton  Oil  Co.,  186 
Fed.  168,  108  C.  C.  A.  428,  decree  in  chancery  cannot  be  reviewed  on 
writ  of  error;  Costilla  Land  &  Investment  Co.  v.  Allen,  15  N.  M.  536, 
110  Pac.  850,  refusing  to  review  interlocutory  order  in  contempt  pro- 
ceedings; District  of  Columbia  v.  Prospect  Hill  Cemetery,  5  App.  D.  C. 
511,  refusing  to  review  report  of  commissioners  on  value  of  land  in 
condemnation  proceedings;  Kelley  v.  McCombs,  23  Okl.  870,  102  Pac. 
187,  refusing  to  review  decree  in  equity  on  writ  of  error;  Land  Trust 
V.  Hof&nan,  57  Fed.  336,  6  C.  C.  A.  358,  holding  parties  cannot,  by  stipu- 
lation, convert  an  equitable  suit  into  an  action  at  law,  and  appellate 
court  might  well  refuse  to  review  such  a  case  on  writ  of  error;  Muhlen- 
berg V.  Dyer,  65  Fed.  635,  13  C.  C.  A.  64,  holding  application  for  man- 
damus can  only  be  reviewed  by  writ  of  error;  Nelson  v.  Lowndes,  93 
Fed.  542,  36  C.  C.  A.  419,  holding  that  decree  in  equity  cannot  be  re- 
viewed by  writ  of  error;  Higby  v.  Columbia  Rubber  Co.,  18  Fed.  602, 
arguendo. 

Proceeding  below  for  contempt  of  an  Interlocutory  injunction  is  an 
independent  snit^  and  cannot  be  re-examined  in  appellate  court  by  writ  o^ 
error,  or  appeal. 

Approved  in  Hammond  Lumber  Co.  v.  Sailors'  Union,  167  Fed.  816, 
dismissing  proceedings  for  punishment  for  contempt;  Heinze  v.  Butte 
etc.  Min.  Co.,  129  Fed.  279,  63  C.  C.  A.  388,  where  one  convicted  for 
violation  of  injunction  issued  in  equity  suit  filed  in  aid  of  action  at  law, 
judgment  of  contempt  not  reviewable  on  error;  Btdlook  Electric  &  Mfg. 
Co.  v.  Westinprhouse  Electric  etc.  Co.,  129  Fed.  106,  63  C.  C.  A.  607, 
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judgment  of  conviction  for  contempt  in  violating  injunction  is  review- 
able on  error  and  not  by  appeal;  Enoch  Morgan's  Sons  Co.  v.  Gibson, 
122  Fed.  422,  59  C.  C.  A.  46,  holding  order  discharging  rule  to  show 
cause  for  contempt  in  violating  injunction  against  trademark  infringe- 
ment reviewable  on  appeal  after  final  decree;  In  re  Paquet,  114  Fed. 
440,  52  C.  C.  A.  239,  denying  writ  of  prohibition  to  stay  contempt  pro- 
ceedings in  Circuit  Court  where  appellate  jurisdiction  not  invoked  by 
appeal  or  writ  of  error;  Newport  Light  Co.  v.  Newport,  151  U.  S.  539, 
38  L.  Ed.  263,  14  Sup.  Ct.  433,  following  rule;  In  re  Chetwood,  165 
U.  S.  462,  41  L.  Ed.  788,  17  Sup.  Ct.  392,  allowing  certiorari  to  bring  up 
order  adjudging  contempt;  Fischer  v.  Hayes,  19  Blatchf.  188,  7  Fed. 
99,  holding  defendant  should  give  bond,  and  warrant  of  commitment 
in  contempt  proceedings  would  be  suspended  during  appeal;  Searls  v. 
Worden,  13  Fed.  718,  holding  that  fine  in  contempt  case  should  not 
exceed  such  amount  as  would  ordinarily  be  imposed  as  a  fine;  In  re 
Litchfield,  13  Fed.  868,  quaere,  whether  contempt  of  court,  a  criminal 
offense,  can  be  committed  except  within  the  jurisdiction  of  the  con- 
temned court;  Hendryx  v.  Fitzpatrick,  19  Fed.  811,  holding  order  com- 
mitting defendant  for  refusing  to  pay  a  sum  of  money,  is  civil,  and 
may  be  revoked;  Erwin  v.  United  States,  37  Fed.  480,  2  L.  B.  A.  234, 
and  Taylor  v.  United  States,  45  Fed.  539,  both  holding  clerk  entitled 
to  fees  for  docketing  proceedings  in  contempt ;  Van  Hoorebeke  v.  United 
States,  46  Fed.  459,  holding  attachment  for  contempt  is  an  independent 
suit,  in  which  district  attorney  is  entitled  to  his  statutory  fee;  Sessions 
V.  Gould,  63  Fed.  1002;  11  C.  C.  A.  550,  dismissing  appeal  from  order 
punishing  for  contempt;  Ex  parte  Whitmore,  9  Utah,  458,  35  Pac.  530, 
holding  appeal  does  not  lie  in  criminal  contempt;  Merchants'  Stock  etc. 
Co.  V.  Board  of  Trade,  201  Fed.  25,  102  C.  C.  A.  582,  arguendo. 

Distinguished  in  In  re  Christensen  Engineering  Co.,  194  U.  S.  460, 
48  L.  Ed.  1074,  24  Sup.  Ct.  729,  error  lies  from  Circuit  Court  of  Appeals 
to  review  order  of  Circuit  Court  adjudging  defendant  in  infringement 
suit  guilty  of  contempt  in  disobeying  preliminary  injunction ;  Bessette 
v.  W.  B.  Conkey  Co.,  194  U.  S.  332,  334,  48  L.  Ed.  1003,  24  Sup.  Ct.  665, 
order  of  Circuit  Court  finding  one  not  party  to  suit  guilty  of  contempt  in 
violating  injunction  is  reviewable  by  Circuit  Court  of  Appeals  on  error ; 
In  re  Heinze,  127  Fed.  97,  98,  62  C.  C.  A.  96,  holding  under  26  Stat. 
826,  under  review  power  in  criminal  cases,  Circuit  Court  of  Appeals 
may  review  on  error  judgment  convicting  defendant  of  contempt  in 
equity  suit ;  In  re  Nevitt,  117  Fed.  453,  54  C.  C.  A.  622,  holding  presi- 
dent has  no  power  to  pardon  judges  for  contempt  in  refusing  to  comply 
with  mandamus  of  Circuit  Court  ordering  tax  levy;  Tinsley  v.  Ander- 
son, 171  U.  S.  105,  43  L.  Ed.  96,  18  Sup.  Ct.  807,  holding  order  of  State 
eoart  dismissing  writ  of  habeas  corpus  is  reviewable  if  it  denies  any 
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right  claimed  under  the  Constitution;  In  re  Spofford,  62  Fed.  444,  hold- 
ing order  punishing  for  contempt  may  be  stayed  until  an  appeal  can  be 
heard;  State  v.  Knight,  3  S.  D.  515,  44  Am.  St  Rep.  818,  54  N.  W.  414, 
holding  criminal  contempt  proceedings  are  properly  brought  np  by  writ 
of  error;  dissenting  opinion  in  Re  Gk)mpers,  40  App.  D.  C.  337,  majority 
refusing  to  examine  objections  to  admission  of  testimony  where  no 
special  assignments  of  error. 

Relief  by  party  convicted  of  contempt — ^Appeal  or  writ  of  error. 
Note,  22  Am.  St  Rep.  417. 

Term  of  imprisonment  for  eiril  contempt.    Note,  6  Ann.  Oas.  586. 


102  V.  a.  128-128,  26  L.  Ed.  103»  TIEBKAN  T.  BimEB. 

Texas  act  of  1873,  taxing  those  engaged  In  selling  splrltnons,  Ttnom^ 
malt  and  other  intoxicating  liquors,  except  beer  or  wine  produced  in  Texas, 
Is  inyalid  as  to  one  selling  only  beer  or  wine  of  foreign  origin,  but  not  as 
to  one  selling  also  other  intoxicating  liquors. 

Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct. 
671,  upholding  Texas  statute  taxing  liquor  dealers  and  exempting  pro- 
ducers or  manufacturers  of  domestic  wines  while  wines  are  in  their 
hands;  Evansville  Brewing  Assn.  v.  Excise  Commission,  225  Fed.  209, 
upholding  additional  tax  on  agent  of  foreign  brewery  as  not  discrimina^ 
tory ;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  529,  upholding  provisions 
of  Federal  Employers'  Liability  Act;  State  v.  Santer,  111  Iowa,  10,  82 
N.  W.  448,  holding  Iowa  Code,  §  2508,  forbidding  use  of  petroleum  for 
illumination  which  emitted  combustible  vapor  under  150  d^rees  Fahr. 
not  invalidated  by  exception  of  Welsbach  lamp  products ;  Hart  v.  State, 
87  Miss.  179,  39  South.  525,  upholding  Code  1892,  §  1604,  making  it 
misdemeanor  to  act  as  agent  of  either  seller  or  buyer  in  effecting  un- 
lawful sale  of  liquor  where  sale  prohibited;  Scott  v.  Flowers,  61  Neb. 
624,  85  N.  W.  858,  upholding  Neb.  Comp.  Laws  1899,  art.  I,  c.  75,  §  5, 
as  applied  to  commitment  to  industrial  school  of  children  under  sixteen; 
Stevens  v.  State,  61  Ohio  St.  607,  56  N.  E.  479,  holding  85  Ohio  Laws, 
p.  55,  restricting  sale  of  wine  to  that  manufactured  from  pure  juice  of 
grape  cultivated  in  that  State,  does  not  invalidate  whole  local  option 
law ;  Kennedy  v.  Chicago  etc.  Ry.  Co.,  28  S.  D.  99,  132  N.  W.  804,  np- 
holding  double  damage  clause  in  act  requiring  railroads  to  pay  damages 
in  case  of  loss  by  fire;  Douthit  v.  State,  36  Tex.  Civ.  397,  82  S.  W.  353, 
upholding  statute  regulating  sale  of  liquor  and  providing  that  it  shall 
not  apply  to  wines  produced  from  grapes  grown  in  State  while  in  hands 
of  producers ;  dissenting  opinion  in  State  v.  Haun,  61  Kan.  176,  59  Pao. 
350,  majority  holding  unconstitutional  Kan.  Laws  1897,  c.  145,  requir- 
ing payment  of  wages  by  corporation  employing  more  than  ten  men  in 
lawfnl  money;  Powell  v.  State,  69  Ala.  13,  McCreary  v.  State,  73  Ala. 
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482,  and  Bogan  v.  State,  84  Ala.  450,  4  South.  356,  all  following  rale;- '■"  -  .- 
State  V.  Marsh,  37  Ark.  360,  361,  State  v.  Kantler,  33  Minn.  79,  21  N.  W.  ^  ? 
859,  Grimes  v.  Eddy,  126  Mo.  187,  47  Am.  St.  Rep.  665,  26  L.  B.  A.  645, 
28  S.  W.  761,  Rothermel  v.  Meyerle,  136  Pa.  St.  265,  9  L.  R.  A.  368,  20 
Atl.  586,  and  State  v.  Becker,  3  S.  D.  39,  51  N.  W.  1022,  all  holding 
that  if,  when  unconstitutional  part  of  a* statute  is  struck  out,  that 
which  remains  is  complete,  it  must  be  sustained;  In  re  Rahrer,  140  U.  S. 
563,  85  L.  Ed.  577,  11  Sup.  Ct.  870,  upholding  act  of  Congress,  provid- 
ing that  all  intoxicating,  liquors  transported  into  a  State  shall  be  sub-  1 
ject  to  its  laws,  the  same  as  liquor  produced  there ;  Ex  parte  Kinnebrew, 
35  Fed.  56,  whether  the  objectionable  part  of  the  statute  being  sepa- 
rated, the  rest  may  stand,  is  not  a  Federal  question;  Weil  v.  Calhoun, 
25  Fed.  873,  quaere,  whether  the  discriminating  clause  makes  the  whole 
act  void;  Swift  v.  Sutphin,  39  Fed.  640,  and  The  Katie^  <40  Fed.  491, 
7  L.  R.  A.  64)  both  sustaining  act  as  to  those  objects  to  which  the  powers 
of  Congress  extend;  United  States  v.  Cohn,  2  Ind.  Ter.  491,  52  S.  W. 
44,  upholding  statute  forbidding  sale  of  malt  liquor;  Commonwealth 
V.  Gagne,  153  Mass.  209,  10  L.  R.  A.  444,  26  N.  E.  450,  upholding  stat- 
ute prohibiting  sale  of  liquors  is  not  rendered  inoperative  by  the  omis- 
sion of  an  express  exception  of  liquors  imported  from  other  States  and 
sold  in  original  packages;  dissenting  opinion  in  Leisy  v.  Hardin,  135 
U.  S.  129,  84  L.  Ed.  189,  10  Sup.  Ct.  691,  majority  holding  State  statute 
forbidding  sale  of  liquor  is  void  as  to  liquor  imported  and  sold  in 
original  packages^  dissenting  opinion  in  Scott  v.  Donald,  165  U.  S.  105, 
41  L.  Ed.  647,  17  Sup.  Ct.  274,  majority  holding  statute  of  South  Caro- 
lina of  1895,  r^ulating  use  of  liquor,  to  be  unconstitutional;  Rhodes  v. 
Iowa,  170  U.  S.  428,  42  L.  Ed.  1097,  18  Sup.  Ct.  670,  majority  holding 
Iowa  statute  could  not  be  applied  to  box  of  liquors  shipped  from  Illinois. 
Distinguished  in  State  v.  Montgomery,  94  Me.  199,  47  Atl.  166,  hold- 
ing unconstitutional  Me.  Laws  1889,  amended  by  Laws  1893,  cc.  282,  306, 
for  granting  licenses  to  peddlers  who  are  citizens  of  United  States. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  558,  568. 

Power  of  State  to  exact  licenses,  and  charge  therefor.    Note,  52 
Am.  Dec.  888. 

Effect  of   partial   invalidity  of   statute.    Note,  Ann.  Oaa.  1916D, 

26,  66. 
Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  665. 

State  may  not  exact  a  tax  sale  of  foreign  bear  and  wines  and  exempt 
Mle  of  domestic  article. 

Approved  in  Ex  parte  Deeds,  75  Ark.  545,  87  S.  W.  1031,  holding 
void  Kirby's  Dig.^  §  6886,  prohibiting  peddling  of  certain  articles  with- 
XI— 3 
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'•  •  '••<^iA'Iic(Bnse,  but  providing  that  it  shall  not  apply  to  resident  of  county; 
'•.  -Commonwealth  v.  Petranich,  183  Mass.  219,  66  N.  E.  808,  holding  un- 
constitutional Mass.  Rev.  Laws,  e.  100,  §  1,  prohibiting  sale  without  li- 
cense of  intoxicating  liquors  except  sales  by  makers  of  native  wine  or 
ciderT  State  v.  Parker  Distilling  Co.,  236  Mo.  282,  284,  292,  293,  295, 
139  S. . W.  470, 471,  474,  476,  upholding  validity  of  law  imposing  tax  on 
wines  and  liquors  except  those  made  from  domestic  grapes  and  fruits; 
State  V.  Zophy,  14  S.  D.  125,  86  Am.  St.  Rep.  745,  84  N.  W.  393,  holding 
unconstitutional  S.  D.  Sess.  Laws  1897,  c.  72,  imposing  annual  tax  on 
nonresident  wholesale  liquor  dealers  while  releasing  home  dealers  on 
paying  smaller  manufacturer's  license;  I.  M.  Darnell  &  Son  v.  City  of 
Memphis,  116  Tenn.  442,  95  S.  W.  820,  tax  on  logs  brought  from  for- 
eign State  is  valid;  Kohn  v.  Melcher,  29  Fed.  435,  upholding  law  limit- 
ing the  giving  of  licenses  to  sell  liquor  to  certain  classes  of  citizens 
of  that  State;  Booth  v.  Lloyd,  33  Fed.  598,  holding  invalid,  statute  for- 
bidding use  of  vessel  in  oyster  fishing,  except  license  is  paid  by  one 
having  twelve  months'  residence  in  that  State;  Ex  parte  Kinnebrew, 
35  Fed.  55,  holding  Georgia  local  option  law  valid;  In  re  Barber,  39 
Fed.  646,  650,  holding  void,  statute  tending  to  exclude  foreign-dressed 
meat;  State  v.  Harrub,  95  Ala.  184,  36  Am.  St.  Rep.  199,  15  L.  R.  A. 
764,  10  South.  753,  holding  State  may  restrict  right  to  take  oysters  to 
her  own  citizens;  State  v.  Deschamp,  53  Ark.  493,  14  S.  W.  653,  hold- 
ing invalid  statute  permitting  sale  of  wine  upon  premises  where  made 
without  a  license;*  State  v.  Furbush,  72  Me.  496,  holding  invalid,  statute 
discriminating  against  goods  manufactured  in  other  States;  State  v. 
Addington,  12  Mo.  App.  226,  upholding  statute  forbidding  manufacture 
and  sale  of  oleaginous  substances  for  food. 

Distinguished  in  State  v.  Benseh,  170  Mo.  117,  70  S.  W.  720,  hold- 
ing under  Wilson  law,  August  8,  1890,  subjecting  intoxicating  liquors 
to  operation  of  local  police  regulations,  precludes  questioning  Mo.  Act 
1901,  as  interstate  commerce  interference;  McGuire  v.  State,  42  Ohio 
St.  535,  536,  upholding  statute  licensing  sale  of  liquors  drunk  where  sold, 
except  wine  manufactured  in  this  State. 

Fallnze  of  Cougreas  to  prescribe  specific  roles  to  govern  interstate  com- 
merce is  equivalent  to  a  declaration  tbat  it  shall  be  free. 

Approved  in  Brown  v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct. 
1096,  following  rule. 

102  U.  8.  128-1S2,  26  L.  Ed.  104,  BAIJ.  v.  IiANOLE& 

Oommissioner's  grant  of  a  reissue,  appearing  on  its  face  to  be  for  dif- 
ferent invention  from  that  described  in  oflginal,  is  invalid. 

Approved  in  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108  Fed. 
853,  48  <]!.  C.  A.  72,  upholding  Painter  reissue  for  patent  bottle-stopper 
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containing  a  new  claim  but  one  within  the  original  invention;  Gameau 
V.  Dozier,  102  U.  S.  232,  26  L.  Ed.  184,  and  Flower  v.  Detroit,  22  Fed. 
295,  both  following  rule;  Hopkins  &  Dickman  Mfg.  Co.  v.  Corbin,  103 
U.  S.  792,  26  L.  Ed.  612,  holding  reissue  embracing  more  than  the 
original  claim  void;  Johnson  v.  Flushing  etc.  R.  R.  Co.,  105  U.  S.  547, 
26  L.  Ed.  1165,  Wing  v.  Anthony,  106  U.  S.  147,  27  L.  Ed.  112,  1  Sup.  Ct. 
97,  Moffitt  V.  Rogers,  106  U.  S.  428,  27  L.  Ed.  Tg,  1  Sup.  Ct.  74,  and  Mc- 
Murray  v.  Mallory,  111  U.  S.  103,  28  L.  Ed.  866,  4  Sup.  Ct.  378,  all  hold- 
ing  void,  claim  in  reissue  for  different  invention  than  the  original;  Tor- 
rent etc.  Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed.  846,  5  Sup.  Ct. 
507,  holding  reissue  to  enlai^e  patent  applied  for  with  unreasonable 
delay  is  void  as  to  new  claims;  Washburn  etc.  Mfg.  Co.  v.  Haish,  10 
Biss.  89,  7  Fed.  913,  holding  reissue  valid;  Wilson  v.  Coon,  18  Blatchf. 
542,  6  Fed.  621,  where  patentee  does  not  fully  set  forth  his  claim  it  is  a 
proper  case  for  a  reissue;  Holt  v.  Keeler,  21  Blatchf.  79,  13  Fed.  472, 
and  Wooster  v.  Handy,  22  Blatchf.  333,  21  Fed.  66,  both  holding  reissue 
to  enlarge  a  claim  must  be  applied  for  without  delay ;  Smith  v.  Merriam, 
6  Fed.  719,  holding  decision  of  commissioner  of  patents  as  to  necessity 
for  reissue  is  conclusive;  Spaeth  v.  Barney,  22  Fed.  829,  holding  it  un- 
necessary to  allege  8i)ecially  the  ground  on  which  the  reissue  was 
obtained. 

102  U.  8.  132-134,  26  L.  Ed.  44,  FRENCH  ▼.  WADE. 

After  eondaninatlon  under  Oonflscation  Act  of  1862,  party  had  no  In- 
terest in  tliA  lands.  Tlie  contemporaneous  Joint  resolution  reserved  to  heirs 
right  to  take  after  his  death.  Hence,  purchaser  at  confiscation  could  not 
convey  more  than  a  life  intersBt. 

Approved  in  Heirs  of  Ledoux  v.  Lavedan,  52  La.  Ann.  323,  328,  27 
South.  201,  203,  holding  creditors  of  pardoned  confiscatee  acquiescing 
in  long  possession  of  heirs  cannot  disturb  title  claimed  through  heirs; 
Avegno  v.  Schmidt,  113  U.  S.  298,  28  L.  Ed.  977,  5  Sup.  Ct.  489,  hold- 
ing heirs  took  confiscated  land  by  descent,  and  not  from  United  States ; 
Illinois  Cent.  R.  R.  Co.  v.  Bosworth,  133  U.  S.  100,  SS  L.  Ed.  55S,  10 
Sup.  Ct.  233,  holding  party  receiving  full  pardon  could  dispose  of  re- 
mainder of  confiscated  estate;  Shields  v.  Shiff,  36  La.  Ann.  649,  650, 
holding  party  whose  property  has  been  confiscated  cannot  convey  same 
by  deed  or  will. 

Disapproved  in  United  States  v.  Dunnington,  146  U.  S.  348,  86  L.  Ed. 
1000,  13  Sup.  Ct.  82,  holding  judicial  condemnation  of  confiscated  land 
made  during  life  of  offender  operates  upon  the  fee;  Jenkins  v.  Collard, 
146  U.  S.  566,  86  L.  Ed.  815,  12  Sup.  Ct.  871,  and  Beard  v.  Lufuri,  46 
La.  Ann.  879, 15  South.  207,  both  holding  alienation  of  confiscated  prop- 
erty, by  deed  of  warranty,  with  covenant  of  seisin,  estops  grantor  and 
all  claiming  under  him. 
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102  U.  B.  135-144,  26  L.  Ed.  96,  NSW  ORLEANS  ETC.   B.  E.  CO.  ▼. 
MISSISSIPPI. 

Where  snit  is  remoTable  under  tlie  statate,  it  is  doty  of  Stmte  court  to 
acceiit  tlie  petition  and  bond,  and  sncli  court  is  witbout  Juriadiction  to 
proceed. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  244,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  upholding  removal  of  con- 
demnation proceeding  brought  under  Kentucky  statute;  City  of  Mont- 
f^omery  v.  Postal  Tel.  Cable  Co.,  218  Fed.  473,  where  requisites  complied 
with,  cause  is  removed  without  necessity  of  order;  McAlister  y.  Chesa- 
peake etc.  Ry.  Co.,  157  Fed.  742,  13  Ann.  Gas.  1068,  85  C.  C.  A.  316, 
after  removal,  Federal  court  may  enjoin  State  court  from  proceeding; 
Boatmen's  Bank  v.  Fritzlen,  135  Fed.  653,  68  C.  C.  A.  288,  where  im- 
proper party  joined  or  sham  cause  of  action  injected  into  case,  simply 
to  defeat  Federal  jurisdiction,  court  will  not  remand;  National  Steam- 
ship Co.  V.  Tugman,  106  U.  S.  123,  27  L.  Ed.  89,  1  Sup.  Ct.  61,  Clark 
v.  Chicago  etc.  Ry.  Co.,  3  McCrary,  594,  11  Fed.  357,  Miller  v.  Tobin, 
9  Sawy.  407,  18  Fed.  613,  State  v.  Coosaw  Mining  Co.,  45  Fed.  811, 
Monroe  v.  Williamson,  81  Fed.  985,  and  Craven  v.  Turner,  82  Me.  387,. 
19  Atl.  865,  all  following  rule;  Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104 
U.  S.  15,  26  L.  Ed.  646,  holding  jurisdiction  of  Circuit  Court  is  not  lost 
by  a  failure  to  enter  record  and  docket  judgment  on  first  day  of  next 
term ;  Chesapeake  etc.  R.  R.  Co.  v.  White,  111  U.  S.  137,  28  L.  Ed.  879, 
4  Sup.  Ct.  354,  where  State  court  proceeds  after  removal  the  proper 
remedy  is  by  writ  of  error  after  judgment;  Crehore  v.  Ohio  etc.  Ry.  Co., 
131  U.  S.  243,  33  L.  Ed.  145,  9  Sup.  Ct.  693,  holding  fatal  defect  in 
petition  for  removal  cannot  be  corrected  in  Circuit  Court;  Wellman  v. 
Howland  Coal  etc.  Works,  19  Fed.  52,  holding -amendment  of  pleading 
allowed  in  State  court  after  filing  of  petition  is  invalid;  Friedman  v. 
Israel,  26  Fed.  804,  holding  Federal  court  may  direct  marshal  to  take 
property  from  sheriff  held  under  attachment  issued  by  State  court ;  Wil- 
son V.  Western  Union  Tel.  Co.,  34  Fed.  562,  holding  Federal  court,  upon 
a  filing  of  the  record,  may  proceed  as  if  case  had  been  originally  en- 
tered there;  Birdseye  v.  Shaeffer,  37  Fed.  826,  holding  that  removal 
merely  held  State  court's  jurisdiction  in  abeyance;  Pelzer  Mfg.  Co.  ▼. 
St.  Paul  Fire  etc.  Ins.  Co.,  40  Fed.  186,  holding  defendant's  time  to 
answer  is  suspended  by  filing  of  petition  of  removal;  Brigham  v.  C.  0. 
Thompson  Lumber  Co.,  55  Fed.  884,  holding  amended  petition  for  re- 
moval did  not  relate  back  to  original  petition;  Abeel  v.  Culberson,  56 
Fed.  333,  holding  that  further  proceedings  in  State  court  can  be  en- 
joined; Hamilton  v.  Fowler,  83  Fed.  324,  after  filing  of  petition  and 
removal  bbnd,  Federal  court  has  plenary  jurisdiction;  Eisenmann  ▼. 
Delemar's  Nevada  Gold  Min.  Co.,  87  Fed.  250,  holding  delay  in  filing 
record  in  Federal  court  not  sufficient  cause  for  remanding  ease;  Hick- 
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man  v.  Missouri  etc.  Ry.  Co.,  151  Mo.  654,  52  S.  W.  353,  holding  State 
court,  not  judicially  informed  by  record  that  suit  is  removable,  may 
proceed;  Howard  v.  Railway,  122  N.  c!  953,  29  S.  E.  781,  holding  that 
filing  of  petition  in  State  court  does  not  ipso  facto  remove  the  cause; 
Johnson  v.  Brewers'  Fire  Ins.  Co.,  51  Wis.  578,  8  N.  W.  299  (see  dis- 
senting opinion  in  51  Wis.  588,  9  N.  W.  662),  holding  judgment  in  State 
court  after  attempted  removal  is  valid  in  collateral  actions;  dissenting 
opinion  in  North  America  Loan  etc.  Co.  v.  Colonial  etc.  Mtg.  Co.,  3  S,  D.  \ 

604,  54  N.  W.  665,  majority  setting  aside  judgment  by  default  obtained 
after  petition  for  removal  was  filed. 

Action  by  State  against  railroad  for  mandamus  to  compel  removal  of 
stationary  bridge  across  a  navigable  river,  in  which  defendant  defends 
under  act  of  Congress  authorizing  it,  is  one  arising  under  Federal  laws,  and 
removable. 

Approved  in  E.  A.  Chatfield  Co.  v.  City  of  New  Haven,  110  Fed. 
792,  holding  suit  by  individual  to  enjoin  maintenance  of  bridge  across 
navigable  river,  declared  unreasonable  by  Secretary  of  War  under  30 
Stat.  1153,  raises  Federal  question ;  State  v.  White  River  Valley  Ry.  Co., 
27  S.  D.  68,  70,  129  N.  W.  1036,  mandamus  to  compel  railroad  company 
to  replace  bridge  authorized  by  act  of  Congress  is  removable;  Metcalf 
V.  Watertown,  128  U.  S.  589,  32  L.  Ed.  544,  9  Sup.  Ct.  174,  holding  it 
must  appear  at  time  of  removal  that  suit  involved  a  Federal  question; 
Woolridge  v.  McKenna,  8  Fed.  677,  holding  bill  by  assignee  in  bank- 
ruptcy to  set  aside  fraudulent  conveyances  is  removable;  Ex  parte  Con- 
way, 48  Fed.  77,  releasing  on  habeas  corpus  one  arrested  by  State  court 
while  acting  under  lict  of  Congress ;  King  v.  Lawson,  84  Fed.  210,  hold- 
ing bill  to  protect  homestead  entry  from  one  whose  claims  •  were  re- 
jected by  Secretary  of  Interior  does  not  present  a  Federal  question; 
Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  357,  holding  that  cause 
presented  a  Federal  question  under  Interstate  Commerce  Act.  Cited 
^nerally  in  New  Orleans  etc.  Ry.  Co.  v.  Mississippi,  112  U.  S.  16,  28 
L.  Ed.  620,  5  Sup.  Ct.  21,  ai^uendo. 

Distinguished  in  Caples  v.  Texas  etc.  Ry.  Co.,  67  Fed.  11,  Kansas  v. 
Atchison  etc.  Ry.  Co.,  77  Fed.  342,  343,  and  California  Oil  etc.  Co.  v. 
Miller,  96  Fed.  23,  holding  that  Federal  question  must  appear  from 
plaintiff's  statement;  Kentucky  v.  Louisville  Bridge  Co.,  42  Fed.  246, 
holding  proceeding  by  State  court  to  forfeit  a  franchise  not  removable; 
Alabama  v.  Wolffe,  18  Fed.  838,  Indiana  v.  Tolleston  Club,  53  Fed.  19, 
and  South  Carolina  v.  Corbin,  16  S.  C.  544,  holding  United  States  Circuit 
Court  has  no  jurisdiction  of  controversy  between  a  State  and  a  citizen 
of  another  State. 

Suit  presenting  a  controversy  which  depends  upon  the  construction  and 
effect  of  an  act  of  Congress  is  one  "arising  under  the  Oonstltution  and  laws 
of  the  TTnlted  SUtea.'* 
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Approved  in  Patton  v.  Brady,  184  U.  S.  611,  46  L.  Ed.  716,  22  Sup. 
Gt.  494,  npholding  Federal  jurisdiction  of  suit  against  revenue  collector 
to  recover  taxes  paid  under  protest  under  levy  under  act  of  June  13, 
1898,  alleged  to  be  unconstitutional ;  Ullrich  v.  New  York,  N.  H.  &  H.  R. 
Co.,  193  Fed.  771,  cause  is  removable  if  involving  cause  of  action  under 
Federal  Employers'  Liability  Act,  even  if  joined  with  other  causes  of 
action ;  Chalmers  Chemical  Co.  v.  Chadeloid  Chemical  Co.,  175  Fed.  998, 
suit  to  cancel  agreements  for  violation  of  Sherman  Anti-trust  act  is  re- 
movable ;  Cound  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  173  Fed.  532,  action  within 
terms  of  Federal  Employers'  Liability  Act  is  removable ;  Frank  v»  Leopold 
&  Feron  Co.,  169  Fed.  923,  State  suit  enjoining  United  States  marshal 
from  levying  on  real  estate  under  execution  issued  out  of  Federal  court 
is  removable;  State  of  Or^on  v.  Three  Bisters  Irr.  Co.,  158  Fed.  349, 
contract  for  irrigation  of  public  land  under  act  of  Congress  involves 
Federal  question;  Reed  v.  American-German  Nat.  Bank,  155  Fed.  235, 
action  by  trustee  in  bankruptcy  involves  Federal  question;  Des  Moines 
City  Ry.  Co.  v.  City  of  Des  Moines,  151  Fed.  859,  action  involving  inter- 
ference with  street  franchise  after  it  is  granted  involves  Federal  ques- 
tion ;  Ward  v.  Congress  Const.  Co.,  99  Fed.  603,  39  C.  C.  A.  669,  holding 
motion  to  restrain  one  not  party  to  suit  from  violating  decree  against 
erection  of  buildings  is  suit  removable  to  Federal  courts;  Nichols  v. 
Chesapeake  etc.  Ry.  Co.,  127  Ky.  320, 17  L.  R.  A.  (N.  S.)  861,  105  S.  W. 
483,  upholding  removal  where  amended  petition  stated  case  involving 
Federal  Safety  Appliance  Act;  Starin  v.  New  York,  115  U.  S.  257,  29 
L.  Ed.  390,  6  Sup.  Ct.  31,  New  Orleans  Water- Works  Co.  ▼.  St.  Tam- 
many Water  Works  Co.,  4  Woods,  141,  14  Fed.  198,  and  Richards  v. 
Rock  Rapids,  31  Fed.  506,  all  following  rule ;  Ames  v.  Kansas,  111  U.  S. 
462,  28  L.  Ed.  487,  4  Sup.  Ct.  443,  holding  proceeding  in  nature  of  quo 
warranto  by  State  against  a  corporation  for  the  surrender  of  its  powers 
to  company  with  which  it  has  been  consolidated  under  law  of  United 
States  is  removable ;  Miller  v.  Wattier,  11  Sawy.  82,  24  Fed.  54,  holding 
suit  arising  under  the  land  laws  of  the  United  States  is  removable; 
Kansas  v.  Bradley,  26  Fed.  289,  holding  point  decided  by  Supreme 
Court  no  longer  presents  a  Federal  question;  Levy  v.  Shreveport,  28 
Fed.  211,  and  Leonard  v.  Shreveport,  28  Fed.  257,  holding  Circuit  Court 
has  original  jurisdiction  where  a  United  States  law  is  involved;  Sagi- 
naw Gas  etc.  Co.  v.  Saginaw,  28  Fed.  532,  where  two  corporations  hold 
conflicting  grants  under  a  municipality,  a  Federal  question  is  involved; 
Illinois  V.  Illinois  Cent.  R.  Co.,  33  Fed.  725,  holding  cause  removable, 
where  defendant  claimed  repeal  of  law  impaired  the  contract;  Jones 
V.  Florida  etc.  R.  Co.,  41  Fed.  71,  holding  Circuit  Courts  have  jurisdic- 
tion of  question  arising  under  Federal  land  laws ;  Sowles  v.  Witters,  43 
Fed.  700,  and  Grant  v.  Spokane  Nat.  Bank,  47  Fed.  673,  both  holding 
Federal  courts  have  jurisdiction  of  action  to  control  conduct  of  receiver 
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appointed  under  national  banking  laws;  Pacific  Gas  Imp.  Co.  v.  Ellert, 
64  Fed.  429,  holding  suggestion  in  bill  that  defendant  will  claim  acts 
relied  on  by  plaintiff  are  not  constitutional  will  not  give  jurisdiction. 

Cases  ailjdnj;  under  the  laws  of  the  United  States  are  such  as  s^ow  out 
of  Federal  legislation,  whether  they  constitute  the  right  or  privUege  or 
claim  or  protection  or  defense  of  the  party,  in  whole  or  in  part,  by  whom 
they  are  asserted. 

Approved  in  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co., 
215  U.  S.  506,  54  L.  Ed.  303,  30  Sup.  Ct.  184;  Alabama  etc.  Ry.  Co.  v. 
American  Cotton  Oil  Co.,  229  Fed.  20,  both  holding  suit  under  Interstate 
Commerce  Act  involves  Federal  question;  Louisville  Trust  Co.  v.  Stone, 
107  Fed.  309,  46  C.  C.  A.  299,  holding  Federal  court  properly  assuming 
jurisdiction  of  suit  against  discriminating  assessments  may  inquire  into 
lec^lity  of  State  tax,  though  cognizable  in  State  courts;  State  v.  Frost, 
]13  Wis.  642,  656,  89  N.  W.  918,  923,  holding  information  in  equity  in 
behalf  of  State  to  enjoin  receiver  from  destroying  railroad,  suit  in  civil 
nature  within  acts  of  1888,  federally  cognizable ;  San  Mateo  v.  Southern 
Pac.  R.  R.,  7  Sawy.  521,  13  Fed.  148,  following  rule;  Bock  v.  Perkins, 
139  U.  S.  630,  36  L.  Ed.  315,  11  Sup.  Ct.  677,  holding  marshal  sued  for 
goods  seized  under  attachment  may  remove  suit;  Colorado  Cent.  Min. 
Co.  v.  Turck,  150  U.  S.  143,  37  L.  Ed.  1032,  14  Sup.  Ct.  37,  holding  that 
it  must  appear  from  the  pleadings  that  the  suit  is  one  of  that  character; 
Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  462,  38  L.  Ed.  514,  14 
Sup.  Ct.  657  (see  dissenting  opinion  in  152  U.  S.  468,  38  L.  Ed.  516,  14 
Sup.  Ct.  659),  majority  holding  that  it  must  appear  in  plaintiff's  statement 
that  the  case  so  arose;  In  re  Lennon,  166  U.  S.  554,  41  L.  Ed.  1113,  37 
Sup.  Ct.  660,  holding  bill  brought  to  enforce  compliance  with  Interstate 
Commerce  Act  is  removable;  Proebstel  v.  Hogue,  8  Sawy.  594,  15  Fed. 
583,  retaining  jurisdiction  of  case  arising  under  Donation  Act;  Roth- 
schild V.  Matthews,  22  Fed.  7,  holding  grounds  for  removal  must  appear 
in  record  as  it  actually  exists. 

Distinguished  in  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  588, 113  C.  C.  A. 
450,  denying  removal  of  cause  based  on  petition  to  seize  and  sell  a  ves- 
sel under  a  mortgage. 

When  a  question  over  which  Federal  courts  have  Jurisdiction  forms  an 
ingredient  of  the  original  cause,  those  courts  have  Jurisdiction,  although 
other  questions  of  fact  or  law  may  he  involved. 

Approved  in  Reavis  v.  Reavis,  98  Fed.  151,  holding  bill  against 
Chicago  drainage  district  to  enjoin  reduction  of  water  level  in  canal 
which  State  was  under  duty  to  maintain  navigable,  raised  Federal  ques- 
tion; City  of  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  431,  174  S.  W.  86, 
where  part  of  controversy  is  Federal,  whole  case  is  removable ;  Kern  v. 
Huidekoper,  103  U.  R.  492,  26  L.  Ed.  357,  Baltimore  etc.  R.  R.  Co.  v. 
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Koontz,  104  U.  S.  14,  26  L.  Ed.  646,  Southern  Pac.  R.  R.  Co.  ▼.  Cali- 
fornia, 118  U.  S.  112,  80  L.  Ed.  104,  6  Sup.  Ct.  993,  Illinois  v.  lUinois 
Cent.  R.  Co.,  16  Fed.  886,  Western  Union  Tel.  Co.  v.  National  Tel.  Co., 
19  Fed.  661,  South  Carolina  v.  Port  Royal  etc.  Ry.  Co.,  66  Fed.  334, 
and  St.  Paul  etc.  Ry.  Co.  v.  St.  Paul  etc.  R.  Co.,  68  Fed.  10, 16  C.  C.  A. 
167,  all  following  rule;  Stone  v.  South  Carolina,  117  U.  S.  432,  29  L.  Ed. 
963,  6  Sup.  Ct.  800,  holding  all  issues  of  fact  made  upon  a  petition  for 
removal  must  be  tried  in  Circuit  Court ;  Sawyer  v.  Concordia,  4  Woods, 
278,  12  Fed.  768,  holding  Federal  jurisdiction  cannot  be  vested  or  di- 
vested by  character  of  defense  made;  Bybee  v.  Hawkett,  6  Sawy.  602, 
6  Fed.  9,  holding  it  immaterial  whether  such  controversy  is  the  principal 
one  or  not;  Lacroix  v.  Lyons,  27  Fed.  404,  holding  motion  to  remand 
because  of  alienage  of  both  parties  will  be  refused  where  jurisdiction  is 
apparent  on  the  record;  Omaha  etc.  Ry.  Co.  v.  Cable  Tram  etc.  Co., 
33  Fed.  689,  holding  jurisdiction  of  Federal  courts  cannot  be  extended 
to  questions  raised  by  supplemental  bill;  Crystal  Springs  Land  etc.  Co. 
v.  Los  Angeles,  76  Fed.  162,  holding  fact  that  both  parties  claim  under 
Mexican  grants  confirmed  by  United  States  in  accordance  with  treaty 
of  Guadalupe  Hidalgo,  does  not  confer  jurisdiction;  Nashville  etc.  Ry. 
Co.  V.  Taylor,  86  Fed.  177,  holding  that  character  of  Federal  question 
is  same  whether  jurisdiction  is  original,  appellate  or  by  removal;  dis- 
senting opinion  in  Fergus  Falls  v.  Fergus  Falls  Water  Co.,  72  Fed. 
883,  19  C.  C.  A.  212,  majority  holding  that  action  did  not  arise  under 
the  Federal  Constitution. 

Party  does  not  lose  right  to  raise  question  of  Jurisdiction  by  contesting 
tbe  case  upon  the  merits  in  State  courts,  after  its  application  for  removal 
has  been  disregarded. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Davis,  93  Tex.  388,  65  S.  W.  563, 
holding  State  court  does  nojt  regain  jurisdiction  of  corporation  suit  by 
contest  in  State  court  after  refusal  of  removal  petition;  Stix  &  Co.  v. 
Keith,  90  Ala.  125,  7  South.  424,  following  rule;  Omaha  etc.  Ry.  Co. 
V.  Cable  Tram-way  Co.,  32  Fed.  729,  holding  that  elimination  of  Federal 
question  did  not  oust  court's  jurisdiction  over  damages;  Baltimore  etc. 
R.  Co.  V.  Ford,  36  Fed.  172,  holding  case  properly  removed  can  only 
be  tried  by  Federal  courts. 

Waiver  of   right  to    remove  cause  from    State  to    Federal  Court. 
Note,  Ann.  Gaa.  1913A,  1340. 

Bight  of  removal,  where  contested  and  denied  by  State  court,  diovld 
▼ery  clearly  appear,  per  MlUer,  J.,  dissentiBg. 

Approved  in  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  985,  facts  jus- 
tifying removal  must  appear  in  plaintiff's  petition;  Deford  v.  Mehaffy, 
13  Fed.  490,  holding  omission  of  condition  for  payment  of  costs  is  not 
fatal  to  Federal  jurisdiction. 
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Congress  did  not  Intend  to  authorize  remoral  wbere  the  cause  depended 
solely  on  State  law,  and  act  of  Congress  only  came  in  question  inddentally, 
as  a  part  of  defendant's  plea  of  avoidance. 

Approved  in  Shellenbarger  v.  Fewel,  34  Okl.  83,  124  Pac.  619,  cause 
is  not  necessarily  removable  because  construction  of  Constitution  in- 
volved ;  Tennessee  v.  Union  &  Planter's  Bank,  162  U.  S.  460,  38  L.  Ed.  618, 
14  Sup.  Ct.  656,  holding  court  without  jurisdiction,  where  it  did  not 
appear  in  plaintiff's  case,  that  the  case  arose  under  Federal  laws. 

102  U.  S.  145-148,  26  Ii.  Ed.  53,  IiANGFORD  v.  MONTEITH. 

Where  act  organizing  a  territorial  government  provides  that  lands  be- 
longing to  Indian  tribes,  shall  be  excluded,  if  government  treaties  so  stipu- 
late, the  new  government  has  no  Jurisdiction  over  such  lands. 

Approved  in  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed.  764,  103  C.  C.  A. 
89,  xailroad  right  of  way  is  effective  from  date  of  grant;  King  v.  Mc- 
Andrews,  104  Fed.  434,  holding  lands  within  Great  Sioux  reservation 
not  being  excluded  by  act  organizing  territory,  nor  Indian  treaty,  15 
Stat.  635,  became  part  of  Dakota  Territory;  Territory  v.  Delinquent 
Tax  List,  3  Ariz,  306,  26  Pac.  311,  holding  taxable  by  Territory  railroad 
across  Indian  reservation  where  no  treaty  excluded  reservation  from  ter- 
ritorial jurisdiction;  Gay  v.  Thomas,  5  Okl.  12,  46  Pac.  582,  upholding 
taxation  of  cattle  of  white  men  grazed  on  Indian  reservations  under 
leases  from  Indians;  Keokuk  v.  Ulam,  4  Okl.  13,  38  Pac.  1083,  uphold- 
ing taxation  of  personalty  of  Indians  by  county  into  which  reservation 
is  included,  where  Indians  have  taken  allotments;  Utah  etc.  By.  Co.  v. 
Fisher,  116  U.  S.  30,  29  L.  Ed.  542,  6  Sup.  Ct.  247,  holding  Fort  Hill 
Indian  Reservation  not  excluded  from  territory  of  Idaho;  Benson  v. 
United  States,  44  Fed.  182,  holding  villages  upon  Cattaraugus  and  Alle- 
gany Indian  reservations  in  New  York  are  not  "Indian  country"; 
Truscott  V.  Hurlbut  Land  etc.  Co.,  73  Fed.  61,  19  C.  C.  A.  374,  holding 
Crow  Reservation  a  part  of  4he  State  of  Montana;  Utah  etc.  R.  Co. 
V.  Fisher,  2  Idaho,  58,  3  Pac.  6,  holding  railroad  property  in  Indian 
reservation  taxable;  State  v.  McKenney,  18  Nev.  197,  2  Pac.  178,  hold- 
ing State  courts  had  no  jurisdiction  to  try  an  Indian  belonging  to  a 
tribe  recognized  by  the  government ;  State  v.  County  Commrs.  of  Hughes 
County,  1  S.  D.  302, 10  L.  R.  A.  592,  46  N.  W.  1130,  holding  unorganized 
counties  attached  for  ''judicial  purpose*'  were  not  attached  for  election 
purposes;  In  re  Wilbur's  Estate,  8  Wash.  39,  41,  40  Am.  St.  Rep.  890, 
891,  35  Pac.  408,  409,  holding  marriage  of  white  man  to  Indian  on 
reservation  void;  Schriber  v.  Langlade,  66  Wis.  628,  29  N.  W.  552, 
holding  that  an  Indian  reservation  may  be  included  in  a  town;  Fre- 
mont V.  Moore,  3  Wyo.  201,  19  Pac.  438,  holding  that  cattle  on  Sho- 
shone reservation  are  not  taxable;  Torrey  v.  Baldwin,  3  Wyo.  433,  435, 
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436,  26  Pac.  909,  910,  holding  that  reservation  of  Shoshones  was  included 
within  the  territory. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  870,  50  C.  C.  A.  29, 
holding  Dak.  Ter.  Act  March  7,  1885,  including  portion  of  Indian  reser- 
vation in  the  city  of  Chamberlain,  did  not  withdraw  such  land  from 
homestead  or  pre-emption;  Wau-Pe-Man-Qua  v.  Aldrich,  28  Fed.  497, 
and  Beekman  v.  Hudson  River  etc.  Ry.  Co.,  35  Fed.  8,  both  holding 
that  West  Point  is  within  the  southern  district  of  New  York ;  Board  of 
Commrs.  of  Allen  County  v.  Simons,  l29  Ind.  199,  18  L.  R.  A.  514,  28 
N.  E.  422,  holding  lands  granted  to  Indian  chief  in  fee  simple,  not  liable 
for  taxation  while  owners  keep  up  tribal  relation. 

Where,  ftom  sworn  answer  of  defendant,  it  appears  that  title  to  real 
estate  is  involved.  Justice  of  the  peace  in  Utah  should  certify  case  for 
primary  trial  to  District  Courts  and  an  appeal  from  his  judgment,  after  trial, 
should  be  dismissed. 

Approved  in  Cereghino  v.  Third  Dist.  Coui-t,  8  Utah,  469,  32  Pac. 
699,  reaffirming  rule ;  People  v.  Hiram  House,  4  Utah,  377,  378,  10  Pac. 
840,  holding  same  as  cited  case,  where  answer  was  unverified;  Pleasant 
Grove  City  v.  Holman,  18  Utah,  342,  54  Pac.  1014,  dismissing  action 
improperly  certified  to  District  Court  by  justice  of  the  peace. 

102  TJ.  S.  148-161,  26  Ii.  Ed.  106,  QRAHAM  v.  LA  OBOSSE  ETC.  B.  B.  CO. 

If  a  corporation,  being  then  solvent^  and  wlthoat  any  actual  Intent  to 
deftaud  creditors,  disposes  of  property  for  an  inadequate  consideration,  or 
even  makes  a  voluntary  conveyance,  subsequent  creditors  cannot  question 
the  transaction. 

Approved  in  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  202,  44 
L.  Ed.  434,  20  Sup.  Ct.  319,  holding  bonus  in  stock  given  to  bond  pur< 
chasers  in  good  faith  to  induce  purchase  does  not  entitle  dissenting 
holders  to  deduct  par  value  from  bonds;  In  re  Fechheimer  Fishel  Co., 
212  Fed.  367, 129  C.  C.  A.  33,  if  corporation  after  incurring  debt  reduces 
its  stock  by  transfer,  creditor  may  reach  property  of  transferee;  New 
Hampshire  Sav.  Bank  v.  Richey,  121  Fed.  960,  58  C.  C.  A.  294,  holding 
mortgagee  has  no  lien  on  dividends  paid  by  corporation  in  good  faith, 
while  solvent,  out  of  income  of  mortgaged  property;  Hall  So  Farley  v. 
Alabama  Terminal  etc.  Co.,  173  Ala.  418,  56  South.  243,  subsequent 
creditors  cannot  complain  unless  transfer  was  made  to  hinder,  delay 
or  defraud  them ;  Wilson  v.  Stevens,  129  Ala.  636,  29  South.  679,  hold- 
ing one  borrowing  from  administrator  money  of  intestate's  estate  if 
done  in  good  faith,  though  unauthorized,  not  chargeable  as  trustee; 
City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co.,  35  Ind.  App.  579,  69  N.  E. 
211,  denying  right  of  insolvent  corporation  to  prefer  claims  of  creditors 
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on  whose  claims  its  directors  are  sureties ;  Ready  v.  Smith,  170  Mo.  175, 
70  S.  W.  487,  holding  creditors  of  corporation  not  entitled  to  impeach 
purchase  and  sale  fay  director  of  property  of  which  corporation  was 
eqnitafale  mortgagee ;  Heineman  v.  Marshall,  117  Mo.  App.  553,  92  S.  W. 
1133,  where  officers  of  beneficial  association  transferred  control  of  as- 
sociation and  surrendered  offices  to  others  for  money,  subsequent  cred- 
itor could  not  recover  proceeds  of  transaction  from  delinquent  officers; 
Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  660,  108  Am.  St.  Rep.  730,  93 
N.  W.  1030,  subsequent  stockholders  cannot  sue  to  attack  prior  mis- 
management of  corporation;  Ilfeld  v.  Baca,  13  N.  M.  39,  79  Pac.  725, 
establishing  dotal  rights  of  wife  in  preference  to  creditors  in  husband 's 
property;  Pfisterer  v.  Toledo  etc.  Traction  Co.,  89  Ohio  St.  182,  106 
N.  E.  20,  to  set  aside  a  conveyance,  proof  of  actual  fraudulent  intent 
must  be  shown;  Marvin  v.  Anderson,  111  Wis.  390,  391,  87  N.  W.  227, 
228,  holding  trustee  in  bankruptcy  cannot  impeach  deed  given  by  cor- 
poration bona  fide,  while  solvent,  in  regular  course  of  business;  Burton 
V.  Platter,  53  Fed.  906,  4  C.  C.  A.  95,  holding  assignment  should  not 
be  set  aside  as  fraudulent  as  to  creditors  not  secured  thereby;  Lant  v. 
Manley,  71  Fed.  18,  holding  creditor  could  not  complain  of  transactions 
perfected  before  he  became  such ;  Cunningham  v.  Williams,  42  Ark.  173, 
and  Driggs  &  Co.  Bank  v.  Norwood,  50^ Ark.  48,  7  Am.  St.  Rep.  82,  6 
S.  W.  325,  subsequent  creditors,  to  impeach  conveyance,  must  show 
actual  fraud;  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86 
Tex.  164, 166,  22  L.  R.  A.  816,  24  S.  W.  24,  25,  holding  insolvent  private 
trading  corporation  could  not.  prefer  creditors ;  Mehlhop  v.  Pettibone, 
54  Wis.  656,  11  N.  W.  555,  holding  both  parties  to  deed  must  have  been 
connected  with  fraud;  Shoemaker  v.  Washburn  Lumber  Co.,  97  Wis. 
596,  73  N.  W.  336,  holding  solvent  corporation  can  cancel  unpaid  sub- 
scribed stock,  without  prejudicing  subsequent  creditors. 

Distinguished  in  dissenting  opinion  in  Heineman  v.  Marshall,  117  Mo. 
App.  559,  92  S.  W.  1135,  majority  holding  where  officers  of  beneAcial 
society  transferred  control  of  society  and  surrendered  offices  to  others 
for  money,  subsequent  creditors  could  not  recover  money  from  delin- 
quent officers. 

Sale  fay  corporation  of  all  its  assets,  and  effect  thereof.    Nqte,  99 
Am.  Dec.  386. 

Preferences  by  insolvent  corporations.    Note,  45  Am.  St.  Rep.  832. 

Validity  of  voluntary  conveyance  as  against  subsequent  creditors. 
Note,  Ann.  Gas.  1914A,  602. 

Subsequent  creditors  cannot  question -a  previous  transaction  in  which 
debtor's  property  was  obtained  from  him  by  fraud,  which  debtor  has 
acquiesced  in,  and  manifested  no  desire  to  disturb. 
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Approved  in  Merchants'  Bank  v.  Thomas,  121  Fed.  310,  57  C.  C.  A. 
374,  holding  trustee  of  creditors  subsequent  to  agreement  of  bankrupt 
partnership  to  pay  individual  debt  of  partner  cannot  object  -to  such 
transaction  on  ground  of  fraud;  Adams-Booth  Co.  v.  Reid,  112  Fed. 
114,  holding  failure  of  mortgagor  to  appear  and  contest  foreclosure 
suit  waives  defense  of  validity  of  mortgage,  precluding  raising  it  in 
subsequent  ejectment  suit;  Dillon  v.  Myers,  58  Colo.  504,  146  Pac.  272, 
subsequent  judgment  creditor  of  manufacturing  corporation  cannot 
question  validity  of  prior  mortgage,  proceeds  of  which  were  received 
by  corporation;  Montgomery  v.  Whitehead,  40  Colo.  327,  11  L.  R.  A« 
(N.  S.)  280,  90  Pac.  511,  subsequent  creditors  cannot  attack  right  of 
corporation  to  declare  dividend;  Hamilton  v.  Menominee  Falls  Quarry 
Co.,  106  Wis.  360,  81  N.  W.  879,  holding  assignee  of  insolvent  corpora- 
tion cannot  after  three  years'  delay  question  transfer  of  quarry  prop- 
erty while  corporation  solvent,  but  for  inadequate  consideration ;  Wright 
V.  Phipps,  90  Fed.  574,  Morgan  v.  Brower,  77  Ga.  635,  and  Rollins  v. 
Shaver  Wagon  etc.  Co.,  80  Iowa,  390,  20  Am.  St.  Rep.  434,  45  N.  W. 
1040,  all  following  rule;  Porter  v.  Pittsburg  etc.  Steel  Co.,  120  U.  S. 
673,  30  L.  Ed.  839,  7  Sup.  Ct.  754,  holding  unsecured  debts  for  con- 
struction not  superior  to  lien  of  valid  mortgage;  Schreyer  v.  Scott,  134 
U.  S.  409,  410,  33  L.  Ed.  957,  958,  10  Sup.  Ct.  580,  581,  sustaining  volun- 
tary gift  from  husband  to  wife,  as  against  subsequent  creditors;  Hoff- 
man V.  BuHock,  34  Fed.  248,  holding  assignee  could  not  sue  directors 
because  of  a  fraudulent  combination;  Boston  etc.  Trust  Co.  v.  Mer- 
chants' Tel.  Co.,  36  Fed.  297,  holding  that  subsequent  creditors  could 
not  complain  of  the  transaction;  Coe  v.  East  &  West  R.  Co.,  52  Fed. 
534,  holding  subsequent  purchasers  could  not  impeach  prior  indebted- 
ness on  which  bonds  were  issued;  Toledo  etc.  R.  Co.  v.  Continental 
Trust  Co.,  95  Fed.  519,  528,  36  C.  C.  A.  155  (affirming  82  Fed.  656), 
holding  subsequent  creditor  of  railroad  could  not  attack  validity  of 
bonds  given  to  contractor;  Whitney  v.  Kelley,  94  Cal.  148,  149,  28  Am. 
St.  Rep.  107,  108,  15  L.  R.  A.  815,  29  Pac.  625,  holding  subsequent 
grantee  cannot  attack  judgment  against  grantor  for  fraud;  Stauek  ▼. 
Libera,  73  Minn.  180,  75  N.  W.  1126,  and  Parker  v.  Roberts,  116  Mo. 
662,  22  S.  W.  915,  both  holding  creditor  of  person  defrauded  cannot 
assail  such  fraud. 

Distinguished  in  Mix  v.  Miller,  26  Colo.  207,  57  Pac.  1085,  holding 
subsequent  creditors  of  insolvent  corporation  may  sue  directors  for 
wrongful  diversion  of  assets;  Chrisman  etc.  Banking  Co.  v.  Indepen- 
dence Mfg.  Co.,  168  Mo.  641,  68  S.  W.  1027,  holding  where  corporation 
took  up  subscriber's  sto^k,  part  of  which  was  unpaid,  and  made  same 
treasury  stock,  subscriber  nevertheless  liable  to  subsequent  creditor?; 
Scott  V.  Mead,  37  Fed.  873.  holding  gift  of  husband  to  wife  invalid, 
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as  against  subsequent  creditors;  Simmons  v.  Taylor,  38  J^ed.  684,  where 
source  of  title  was  in  existence  before  transaction  took  place;  Sweet  v. 
Converse,  88  Mich.  11,  49  N.  W.  901,  holding  creditors  can  complain 
of  fraud  upon  debtor  by  one  creditor;  Bennett  v.  Kuhn,  57  Wis.  592, 
15  N.  W.  781,  holding  grantee  could  have  mortgage  annulled  for  fraud. 

Validity  of  assignment  of  right  to  file  bill  in  equity  for  fraud  com- 
mitted on  assignor.    Note,  Ann.  Gas.  1912D,  549. 

Subsequent  purchaser  firom  original  grantor  cannot  set  up  the  alleged 
fraud  of  the  first  grantee  to  defeat  his  title. 

Approved  in  Traer  v.  Clews,  115  U.  S.  540,  89  L.  Ed.  471,  6  Sup.  Ct. 
160,  supporting  sale  by  stockholder  of  dissolved  corporation  of  all  his 
claims;  Sioux  City  Terminal  Railroad  etc.  Co.  v.  Trust  Co.  of  North 
America,  82  Fed.  136,  27  C.  C.  A.  73,  holding  corporation  and  subsequent 
creditors  estopped  from  denying  validity  of  mortgage ;  Gruber  v.  Baker, 
20  Nev.  472,  473,  9  L.  R.  A.  308,  23  Pac.  863,  864,  holding  assignment 
of  right  to  file  a  bill  for  fraud  cannot  be  maintained  in  name  of  assignee. 
See  70  Am.  Dec.  493,  note. 

Distinguished  in  Godkin  v.  Cohn,  80  Fed.  465,  25  C.  C.  A.  557,  holding 
remote  grantee  could  avail  himself  of  misdescription  in  original  patent ; 
Atkison  v.  Henry,  80  Mo.  674,  holding  that  an  equitable  right  can  be 
transferred. 

A  corporation  is  a  dlstlzict  entity,  and  entitled  to  hold  property  (if  not 
contrary  to  its  charter)  as  absolutely  as  an  indiyidual,  and  stands  upon  the 
same  footing  as  individaal  creditor. 

Approved  in  United  Zinc  Cos.  v.  Harwood,  216  Mass.  479,  Ann.  Gas. 
1915B,  948,  103  N.  E.  1040,  personal  property,  assets  and  goodwill  of 
corporation  may  be  transferred  by  parol;  Wabash  etc.  Ry.  Co.  y.  Ham, 
114  U.  S.  595,  29  L.  Ed.  238,  5  Sup.  Ct.  1084,  and  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Shoe  Co.,  60  Fed.  343,  24.  L.  R.  A.  426,  8  C.  C.  A. 
652,  both  following  rule;  Childs  v.  Carlstein  Co.,  76  Fed.  89,  refusing 
to  set  aside  preference  to  president  of  corporation;  Medberry  v.  Trout- 
man,  94  Fed.  956,  holding  action  to  charge  stockholder  with  statutory 
liability  not  cognizable  in  equity;  O'Bear  etc.  Jewelry  Co.  v.  Volfer, 
106  Ala.  214,  54  Am.  St.  Rep.  37,  28  L.  R.  A.  710, 17  South.  528,  holding 
that  insolvency  of  corporation  does  not  place  its  assets  beyond  its  dis- 
position ;  Worthen  v.  Griffith,  59  Ark.  576,  43  Am.  St.  R^.  58,  28  S.  W. 
290,  holding  corporation  could  prefer  a  debt  due  director;  Deringer  v. 
Deringer,  6  Houst.  82,  holding  corporation,  as  adminstrator,  may  make 
probate  of  a  debt  due  it;  National  Bank  of  Commerce  v.  Allen,  90  Fed. 
651,  33  C.  C.  A.  169,  and  Gottlier  v.  Miller,  154  lU.  63,  39  N.  E.  995, 
holding  corporation,  when  insolvent,  may  prefer  a  creditor;  First  Nat. 
Bank  of  Crawfordsville  v.  Dovetail  Body  &  Gear  Co.,  143  Ind.  563, 
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52  Am.  St.  Rep.  437,  40  N.  E.  811,  holding  mortgage  executed  by  insol- 
vent corporation  to  pay  indebtedness  valid  as  against  creditors ;  Hender- 
son V.  Indian  Trust  Co.,  143  Ind.  569,  40  N.  E.  519,  holding  insolvent 
corporation  may  prefer  a  creditor,  though  his  claim  be  indorsed  by 
directors;  Louisville  Banking  Co.  v.  Etheridge  Mfg.  Co.,  19  Ky.  Law 
Rep.  908,  43  S.  W.  170,  holding  that  creditor  of  insolvent  corporation 
may,  by  attachment,  acquire  a  preference;  Hospes  v.  Northwestern  etc. 
Car  Co.,  48  Minn.  193,  31  Am.  St.  B^.  642,  15  L.  R.  A«  472,  50  N.  W. 
1119,  considering  how  far  corporate  capital  is  a  trust  fund;  Deaderick 
v.  Bank,  100  Tenn.  463,  45  S.  W.  788,  holding  bank  directors  not  in- 
dividually liable  independent  of  statute;  Weyeth  Hardware  etc.  Co.  v. 
James-Spencer-Bateman  Co.,  15  Utah,  126,  131,  47  Pac.  609,  611,  holding 
that  corporation  has  same  power  to  prefer  creditors  as  an  individual; 
dissenting  opinion  in  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  436,  437, 
46  Pac.  453,  majority  holding  unpaid  subscriptions  for  stock  a  trust 
fund  for  creditors. 

Distinguished  in  Atlanta  etc.  R.  Co.  v.  Western  Ry.  Co.,  50  Fed.  794, 
1  C.  C.  A.  676,  holding  Circuit  Court  has  no  jurisdiction  of  bill  in 
equity  to  subject  assets  of  insolvent  corporation  to  unsecured  simple 
contract. 

Equity  will  make  property  of  insolvent  corporation  a  trust  fund  for 
the  benefit  of  its  stockholders  and  creditors. 

Approved  in  Citizens'  Savings  etc.  Co.  v.  Illinois  Central  R.  R.  Co., 
205  U.  S.  55,  51  L.  Ed.  706,  27  Sup.  Ct.  425,  upholding  jurisdietion  of 
Circuit  Court  in  suit  to  cancel  certain  deeds  and  leases  of  property  of 
defendant  company;  Keeney  v.  Dominion  Coal  Co.,  225  Fed.  628,  assets 
of  insolvent,  corporation  in  hands  of  receiver  belong  to  creditors; 
Haines  v.  First  Nat.  Bank,  203  Fed.  228,  121  C.  C.  A.  431,  no  trust 
exists  where  corporation  is  a  solvent  going  concern;  Hirsch  v.  Inde- 
pendent Steel  Co.,  196  Fed.  108,  right  to  dissolution  conferred  by  State 
statute  does  not  give  Federal  court  equity  jurisdiction;  Shaffer  v.  Mc- 
Culloch,  192  Fed.  805,  113  C.  C.  A.  535,  fact  of  filing  creditors'  suit 
does  not  establish  insolvency  of  corporation;  Jahn  v.  Champagne  Lum- 
ber Co.,  157  Fed.  413,  trust  fund  may  be  reached  by  creditor's  bill 
where  there  is  actual  fraud;  In  re  Remington  Automobile  &  Motor  Co., 
139  Fed.  776,  where  manufacturing  corporation  contracted  with  board 
of  trade  to  sell  it  shares  at  less  than  par,  and  latter  was  to  furnish 
free  building  site,  stock  not  liable  to  assessments  for  benefit  of  cred- 
itors of  corporation;  Jacobs  v.  Mexican  Sugar  Co.,  130  Fed.  592,  suit 
by  stockholder  of  insolvent  corporation  for  its  dissolution  is  within 
Federal  equity  jurisdiction  where  such  remedy  is  given  stockholder  by 
State  statute;  United  States  Shipbuilding  Co.  v.  Conklin,  126  Fed.  135, 
00  C.  C.  A.  680.  holding:  equity  has  power  independent  of  statute  to 
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appoint  receiver  for  insolvent  corporation  where  bondholder's  bill  al- 
leges gross  mismanagement  by  directors;  Bishop  v.  Leonard,  123  Fed. 
984,  holding  heirs  at  law  cannot  recover  property  or  proceeds  thereof 
given  as  executed  gift  by  one  mentally  incompetent  and  under  undue 
influence;  Great  Western  Min.  etc.  Co.  v.  Harris,  111  Fed.  42,  holding 
bondholders  of  corporation  may  recover  proceeds  of  new  issue  of  stock 
wrongfully  diverted  by  being  paid  to  stockholders;  Moffat  v.  Smith,  101 
Fed.  774,  41  C.  C.  A.  671,  holding  sole  stockholder  obtaining  transfer  of 
coriK>ration  assets  in  consideration  of  cancellation  of  stock  cannot  enjoin 
judgment  creditor  from  attaching  such  assets;  Smith  v.  Pacific  Bank, 
137  Cal.  368,  370,  70  Pac.  186,  holding  bank's  right  of  action  to  set  aside 
bonds'  transfer  between  directors  and  president  not  assignable;  Royal 
Glue  Co.  V.  Lange,  40  App.  D.  C.  13,  upholding  conditional  sale  of 
shares  of  Hs  stock  by  solvent  corporation;  City  Nat.  Bank  v.  Goshen 
Woolen  Mills  Co.,  35  Ind.  App.  579,  69  N.  E.  211,  creditors  of  insolvent 
corporation  may  complain  of  acts  of  directors  in  making  unlawful  pre- 
ferences; Holt  V.  State  Roads  Commission,  124  Md.  73,  91  Atl.  876, 
creditors  may  be  residents  of  any  State;  Coleman  v.  Hagey,  252  Mo. 
138,  158  S.  W.  840,  no  general  creditor  may  enforce  a  lien  against  prop- 
erty of  solvent  corporation;  Williams  v.  Commercial  Nat.  Bank,  49  Or. 
503,  11  L.  R.  A.  (N.  S.)  857,  90  Pac.  1016,  transferee  of  all  of  the  prop- 
erty of  corporation  takes  it  subject  to  corporate  debts ;  Clark  v.  Bank  of 
Union,  72  W.  Va.  494,  78  S.  E.  786,  liability  of  officers  and  stockholders 
for  neglect  of  duty  are  assets  in  hands  of  trustee  of  insolvent  corpora- 
tion for  benefit  of  creditors;  Billmyer  Lumber  Co.  v.  Merchants'  Coal 
Co.,  66  W.  Va.  705,  26  L.  R.  A.  (N.  S.)  1101,  66  S.  E.  1077,  a  corporation 
accepting  property  in  consideration  of  the  assumption  of  its  grantor's 
debts  is  liable  to  any  of  grantor's  creditors;  Kahle  v.  Long  Reach  Oil 
Co.,  51  W.  Va.  317,  41  S.  E.  235,  holding  creditor  whose  labor  lien  is 
disallowed  by  decree  in  creditor's  suit  against  insolvent  corporation 
may  appeal  immediately  therefrom ;  Hawkins  v.  Donnerberg,  40  Or.  107, 
66  Pac.  695,  holding  creditors  of  insolvent  investment  company  cannot 
enforce  stockholder's  subscription  liability,  corporation's  right  to  do  so 
having  liecome  barred  by  statute ;  Sutton  Mfg.  Co.  v.  Hutchinson,  63 
Fed.  500,  11  C.  C.  A.  320,  Ames  v.  Union  Pac.  Ry.  Co.,  74  Fed.  343,  and 
Vance  v.  McNabb  Coal  etc.  Co.,  92  Tenn.  60,  20  S.  W.  427,  all 
following  rule;  Mellcn  v.  Moline  Iron  Works,  131  U.  S.  366,  33  L.  Ed. 
183,  9  Sup.  Ct.  785,  holding  it  not  necessary  that  creditor  of  an  insolvent 
corporation  exhaust  his  legal  remedies  before  invoking  equity  to  re- 
move an  encumbrance;  Richardson  v.  Green,  133  U.  S.  44,  83  L.  Ed, 
522,  10  Sup.  Ct.  284,  holding  equity  may  require  stock  of  insolvent 
corporation  to  be  paid  up;  Clark  v.  Bever,  139  U.  S.  113,  35  L.  Ed.  95, 
U  Sup.  Ct.  474,  holding  corporation  may  dispose  of  stock  in  discharge 
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of  debts ;  Handley  v.  Stntz,  139  U.  S.  427,  35  L.  Ed.  234, 11  Sup.  Ct.  534, 
holding  distributee  of  stock  is  liable  to  subsequent  creditor  for  its  fuU 
value  J  Hollins  v.  Brierfield  etc.  Iron  Co.,  150  U.  S.  382,  87  L.  Ed.  1116, 
14  Sup.  Ct.  129,  holding  that  it  is  a  trust  in  the  administration  of  the 
assets  after  possession  by  court  of  equity;  Blake  v.  McClung,  172  U.  S. 
254,  43  L.  Ed.  438,  19  Sup.  Ct.  171,  holding  creditors  of  other  States 
are  entitled  to  s^me  standing  as  residents;  Consolidated  Tank  Line  Co. 
V.  Kansas  City  Varnish  Co.,  45  Fed.  13,  holding  fraudulent,  convey- 
ances by  insolvent ' corporation  to  prefer  directors;  Woods  v.  Corry 
Water  Works  Co.,  44  Fed.  149,  12  L.  R.  A.  170,  and  Gould  v.  Little 
Rock  etc.  Ry.  Co.,  52  Fed.  684,  both  holding,  in  absence  of  statute, 
insolvent  corporation  can  make  a  preference;  Grant  v.  East  &  West  R. 
Co.,  54  Fed.  575,  4  C.  C.  A.  511,  holding  payment  of  stock  in  property 
in  good  faith  puts  an  end  to  the  trust;  Butler  v.  Cockrill,  73  Fed.  947, 
20  C.  C.  A.  122,  distributing  receiver's  proceeds  among  banks  holding 
notes  for  purchase  money;  Maynard  v.  Granite  State  Provident  Assn., 
92  Fed.  440,  34  C.  C.  A.  438,  holding  statute  giving  preference  to  resi- 
dent shareholders  invalid;  Central  of  Ga.  Ry.  Co.  v.  Paul,  93  Fed.  885, 
35  C.  C.  A.  639,  holding  that  transfer  of  property  was  a  fraud  on  cred- 
itor, and  she  could  hold  new  corporation;  Mercantile  Trust  Co.  v. 
Southern  etc.  Co.,  86  Fed.  711,  30  C.  C.  A.  349,  holding  assets  of  insol- 
vent corporation,  not  subject  to  liens,  should  be  distributed  pro  rata 
among  all  the  creditors;  O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala.  222, 
54  Am.  St.  Rep.  44,  28  L.  R.  A«  713,  17  South.  531,  holding  that  insol- 
vency of  corporation  will  not  place  assets  beyond  the  power  of  its  dis- 
position ;  Fear  v.  Bartlett,  81  Md.  444,  33  L.  R.  A.  725,  32  Atl.  323,  hold- 
ing defrauded  shareholder  may  rescind  his  contract  before  institution 
of  insolvency  proceedings ;  Greves  v.  Shaw,  173  Mass.  208,  53  N.  E.  372, 
holding  stock  in  corporations  subject  to  succession  tax,  though  certifi- 
cates were  without  State ;  Whitney  v.  Bank  of  Greenville,  71  Miss.  1020, 
23  L.  R.  A.  534, 15  South.  36,  holding  decree  appointing  receiver,  though 
erroneous,  was  not  subject  to  collateral  attack;  dissenting  opinion  in 
Adams  &  Westlake  Co.  v.  Deyette,  8  S.  D.  136,  59  Am.  St.  Rep.  758,  31 
L.  R.  A.  504,  65  N.  W.  477,  majority  holding  that  an  insolvent  corpora- 
tion cannot  prefer  creditors;  Middlings  Purifier  Co.  v.  McGroarty,  136 
U.  S.  241,  34  L.  Ed.  349, 10  Sup.  Ct.  1019,  arguendo. 

Distinguished  in  Lawrence  v.  Greenup,  97  Fed.  909,  38  C.  C.  A.  546, 
holding  receiver  of  national  bank  cannot  recover  from  stockholder  sum 
received  on  partial  distribution  of  capital  made  in  good  faith  while 
bank  still  solvent;  McDonald  v.  Williams,  174  U.  S.  401,  43  L.  Ed.  1024, 
19  Sup.  Ct.  744,  holding  receiver  could  not  recover  a  dividend  paid  out 
of  capital. 

Civil  death.    Note,  18  L.  R.  A.  84. 
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Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.    Note,  69  L.  B.  A.  137. 

Miscellaneous.  Cited  in  Bush  &  Mallett  Co.  v.  Helbing,  134  Cal. 
678,  66  Pao.  967,  holding  deed  executed  by  husband  to  wife  without  con- 
sideration and  unrecorded  will  be  set  aside  as  fraud  on  creditor  who 
famished  building  to  repair  house. 

102  TJ.  S.  161-162,  26  L.  Ed.  86,  SEWABD  v.  COBNEATT. 

A  bond  contatning  no  security  for  costs  ia  Insoillcient  for  purposes  of 
supersedeas,  or  an  appeal;  but  court  may  Impose  terms  on  appellants,  and 
permit  amendment. 

Approved  in  Deford  v.  MehaflPy,  13  Fed.  490,  following  rule;  Jackson 
V.  Relf,  2^  Fla.  199,  4  South.  535,  vacating  supersedeas  where  bond  did 
not  identify  with  certainty  the  decree  appealed  from ;  Ferguson  v.  Dent, 
29  Fed.  12,  refusing  to  sanction  dispossession  of  receiver  because  of 
defect  in  supersedeas  bond.. 

Distinguished  in  Schrot  v.  Schoenfeld,  23  App.  D.  C.  425,  dismissing 
appeal  for  defective  undertaking. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  869. 

102  U.  S.  163-167,  26  L.  Ed.  Ill,  POTTEB  v.  THIBD  NATIOKAIi  BANK. 

In  action  in  Federal  court  against  an  executor,  one  not  a  party,  but  In- 
terasted,  can  testify  as  to  conversation  had  witli  deceased. 

Approved  in  Huntington  Nat.  Bank  v.  Huntington  Dis.  Co.,  152  Fed. 
244,  reaffirming  rule;  McRae  v.  Holcomb,  46  Ark.  311,  following  rule; 
Bradley  v.  United  States,  104  U.  S.  443,  26  L.  Ed.  825,  admitting  tes- 
timony of  witness  whose  interests  were  adverse  to  that  of  claimant; 
Monongahela  Nat  Bank  v.  Jacobus,  109  U.  S.  277,  27  L.  Ed.  936,  3 
Sup.  Ct.  220,  holding  garnishee  of  stock  levied  on  could  testify  as  to 
assignment  by  decedent;  Snyder  v.  Fiedler,  139  U.  S.  480,  35  L.  Ed.  219, 
11  Sup.  Ct.  584,  holding  administratrix  having  resigned,  competent 
witness  in  action  by  administrator  d.  b.  n. ;  McMullen  v.  Ritchie,  64  Fed. 
267,  allowing  joint  maker,  not  a  party,  to  testify  as  to  declaration  of 
decedent;  Continental  Nat.  Bank  v.  Heilman,  81  Fed.  40,  admitting 
against  heirs,  testimony  of  agent  of  decedent;  Stanley  v.  Wilkerson, 
63  Ark.  559,  39  S.  W.  1044,  where  receiver  is  substituted  for  plaintiff, 
latter  may  testify  as  to  statement  of  decedent,  though  action  be  against 
administrator;  Witte  v.  Koeppen,  11  S.  D.  601,  79  N.  W.  832,  construing 
"party"  in  statute  disqualifying  witness  to  be  technical;  Ingersol  v. 
Me  Willie,  9  Tex.  Civ.  App.  551,  30  S.  W.  58,  holding  wife  not  a  party 
to  contest  to  administer,  could  testify  to  statements  by  decedent  that 
XT— 4 
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she  was  his   wife;    Braithwaite  v,   Aiken,  2   N.  D.  61,  49  N.  W.  421, 
arguendo. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Watson,  30  Fed.  655,  where 
witness  was  a  party. 

Competency  of  officer,  stockholder  or  agent  of  corporation  to  testify 
as  to  transactions  or  communications  with  decedent.  Note,  9 
Ann.  Gas.  182. 

• 

Competency  of  stockholder  as  witness  where  corporation  is  party  to 
suit  prosecuted  by  or  against  a  personal  representative.  Note, 
27  L.  B.  A.  (N.  S.)  818. 

In  all  cases  not  provided  for  by  Federal  statutes,  the  laws  of  tlie  State, 
wbere  Federal  court  sits,  constitute  rules  of  dedsion  as  to  competency 
of  witnesses.  • 

Approved  in  British  &  American  Mortgage  Co.  v.  Worrill,  168  Fed. 
126,  agent  of  borrower  in  procuring  loan  is  competent  under  Geoi^a 
laws  to  testify  for  lenders;  Wise  v.  Williams,  162  Fed.  163,  permitting 
witness  to  testify  where  competent  under  New  York  laws;  Parker  v. 
Moore,  111  Fed.  473,  holding  under  S.  C.  Rev.  Stats.  1893,  §1859, 
broker  advancing  margins  for  principal  to  protect  purchase  of  cotton 
for  future  delivery  cannot  recover  where  principal  intended  cash  pur- 
chase; Connecticut  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  255, 
28  L.  Ed.  710,  5  Sup.  Ct.  122,  Ex  parte  Fisk,  113  U.  S.  722,  28  L.  Ed. 
1120,  6  Sup.  Ct.  728,  Whitford  v.  Clark,  119  U.  S.  525,  80  L.  Ed.  601, 
7  Sup.  Ct.  308,  and  Stephens  v.  Bernays,  42  Fed.  490,  all  following  rule ; 
King  V.  Worthington,  104  U.  S.  50,  26  L.  Ed.  665,  where  State  and 
Federal  laws  conflict  as  to  witnesses,  latter  prevails;  Logan  v.  United 
States,  144  U.  S.  302,  36  L.  Ed.  443,  12  Sup.  Ct.  629,  holding  section 
858  of  Revised  Statutes  has  no  application  to  criminal  actions;  Mutual 
Ben.  Life  Ins.  Co.  v.  Robinson,  58  Fed.  731,  22  L.  B.  A.  S81,  7  C.  C.  A. 
444,  following  State  law  as  to  privileged  communications;  Nelson  v. 
First  Nat.  Bank,  69  Fed.  801,  16  C.  C.  A.  425,  giving  to  certificate 
of  protest  the  effect  provided  by  State  statute;  Union  Pac.  Ry.  Co. 
v.  Yates,  79  Fed.  589,  40  L.  R.  A.  559,  25  C.  C.  A.  103,  holding  State 
court's  construction  of  common-law  rules  of  evidence  not  binding  on 
Federal  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  449. 

In  Federal  courts  no  witness  diall  be  excluded  tn  dvil  action  1)60*086 
he  is  a  party,  or  interested  in  the  issue;  except  that  neither  party  in  action 
by  or  against  executors,  etc.,  can  testify  as  to  any  transaction  with,  or 
statement  by,  decedent. 
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Approved  in  Smith  v.  Au  Gres  Twp.,  150  Fed.  263,  9  L.  R.  A.  (N.  S.) 
876,  80  C.  C.  A.  145,  witness  may  testify  after  death  of  bankrupt  to 
admissions  made  by  bankrupt  concerning  his  estate  while  we  was  yet 
owner  thereof;  Russell  v.  Russell,  129  Fed.  441,  widow  may  testify 
with  respect  to  making  antenuptial  agreement  in  suit  to  recover  her 
dower  in  husband's  estate,  to  which  executors  only  nominal  parties; 
United  States  v.  Lee  Huen,  118  Fed.  456,  admitting  testimony  of 
Chinese  defendants  in  own  behalf  in  deportation  cases;  Slavens  v. 
Northern  Pac.  Ry.  Co.,  97  Fed.  262,  38  C.  C.  A.  151,  holding  under  2 
Hill  *s  Code  Wash.,  §  1646,  prohibiting  party  to  record  from  repeating 
statement  made  by  deceased,  conductor  may  so  testify  in  action  against 
railway;  Collier  v.  Trice,  79  Ark.  418,  96  S.  W.  175,  payee  of  note  given 
by  decedent  may  testify  in  suit  brought  by  his  assignee  to 'enforce 
collection  from  estate;  Mendenhall  v.  School  Dist.,  76  Kan.  176,  90 
Pac.  774,  and  Cockley  Milling  Co.  v.  Bunn,  75  Ohio  St.  276,  116  Am. 
St.  Bop.  741,  9  Ann.  Gas.  179,  79  N.  E.  480,  both  holding  officers  of 
corporation  which  is  a  party  may  testify;  Goodwin  v.  Fox,  129  U.  S. 
631,  82  L.  Ed.  816,  9  Sup.  Ct.  378,  and  Rice  v.  Martin,  8  Fed.  478,  both 
following  rule;  De  Beaumont  v.  Webster,  71  Fed.  227,  excluding  only 
such  parts  of  the  testimony  as  related  to  transactions  with  decedent; 
Morris  v.  Norton,  75  Fed.  922,  21  C.  C.  A.  553,  holding  that  this  stat- 
ute governs  in  all  trials  in  Federal  courts. 

102  U.  S.  167-176,  26  L.  Ed.  126,  IVANHOE  MINING  00.  ▼.  KEYSTONE 
00N80IJDATED  MINING  00. 

Act  of  March  8,  1858,  granting  slzteentli  and  tblrty-sixth  sectionB  of 
public  lands  to  California,  did  not  cover  mixieral  lands. 

Approved  in  State  v.  Trustees,  47  Fla.  319,  35  South.  992,  construing 
act  of  1845,  granting  school  lands  to  Florida;  Nevada  Exploration  & 
Min.  Co.  V.  Spriggs,  41  Utah,  178,  124  Pac.  772,  land  located  as  mineral 
prior  to  grant  as  school  land  did  not  pass  to  State;  Hermocilla  v.  Huh- 
bell,  89  Cal.  8,  26  Pac.  611,  following  rule;  Hawke  v.  Deffebach,  4  Dak. 
26,  22  N.  W.  482,  holding  no  title  could  be  acquired  to  known  mineral 
lands  under  town-sit%  law;  Mullan  v.  United  States,  118  U.  S.  276, 
30  L.  Ed.  172,  6  Sup.  Ct.  1044  (affirming  7  Sawy.  469,  10  Fed.  787), 
holding  known  coal  lands  not  subject  to  selection  by  State;  Garrard 
V.  Silver  Peak  Mines,  82  Fed.  588,  holding  selection  of  mineral  or  occu- 
pied lands  by  State  is  void;  Saunders  v.  La  Purisima  Oold  Min.  Co., 
125  Cal.  162,  57  Pac.  657,  holding  land  patented  as  agricultural  cannot 
be  collaterally  assailed  as  mineral;  Silver  Bow  etc.  Min.  Co.  v.  Clark, 
5  Mont.  410,  5  Pac.  573,  under  act  of  1866,  locator  of  mining  claim 
enjoys  exclusive  possession  and  enjoyment  of  the  soil;  dissenting  opin- 
ion in  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  613,  majority  holding 
that   exception   applied   only   to   "known  mineral   lands";   dissenting 
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opinion  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  62,  35  Pac.  104, 
arguendo. 

Distinguished  in  Sweet  v.  United  States,  228  Fed.  424,  427,  429,  430, 
grant  of  lands  to  Utah  for  school  purposes  included  both  mineral  and 
non mineral  lands;  Southern  Development  Co.  v.  Endersen,  200  Fed. 
280,  determination  of  land  department  as  to  nonmineral  character  of 
Nevada  school  lands  is  conclusive. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Aim.  Oas.  1912A,  1309. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  S.)  794. 

Whenever,  at  time  school  sections  granted  to  Oalifoznia  axe  ascer- 
tained by  government  survey,  part  is  cultivated,  or  has  a  dwelling-house 
thereon,  which  someone  claims^  title  of  State  does  not  relax,  but  it  may  take 
other  land  as  indemnity. 

Approved  in  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  576,  holding 
location  of  oil  placer  mining  claim  on  which  no  discovery  of  oil  made  vests 
no  title  in  locator  against  United  States  or  one  getting  title  before  dis- 
covery; Gonzales  v.  French,  4  Ariz.  82,  33  Pac.  503,  504,  where  settlers 
in  school  section  failed  to  assert  pre-emption  claim  after  survey,  but 
sold  possessions,  purchaser  acquired  no  rights;  Bullock  v.  Rouse,  81 
Cal.  594,  22  Pac.  920,  holding  title  to  school  lands  unsurveyed,  void 
as  against  homestead  entry  from  United  States. 

Distinguished  in  Gonzales  v.  French,  164  U.  S.  343,  41  L.  Ed.  460, 
17  Sup.  Ct.  104,  holding  claim  defective  because  party  had  failed  to  file 
an  actual  entry. 

102  U.  S.  177-180,  26  L.  Ed.  129,  JIFKINS  ▼.  SWEETZER. 

Under  acts  of  Congress,  petition  for  removal  must  be  filed  before  the 
trial  or  final  heariag  of  the  suit. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  Rev.  Stats.,  §  641, 
^  relating  to  removals,  applies  where  by  rulings  in  prior  trials  of  same 
indictment  defendant  discriminated  against  in  selection  of  jurors  and 
under  judicial  rules  court  refused  evidence  to  prove  discrimination; 
Empire  Ranch  &  Cattle  Co.  v.  Herrick,  22  Colo.  App.  398,  124  Pac.  749, 
^'before  trial"  means  before  commencement  of  trial  under  Revised 
Code,  §  183,  subds.  1-4 ;  Bank  of  Maysville  v.  Claypool,  120  U.  S.  270, 
30  L.  Ed.  63$,  7  Sup.  Ct.  546,  holding,  too  late,  application  filed  after 
verdict ;  Fisk  v.  Henarie,  142  U.  S.  466,  35  L.  Ed.  1083,  12  Sup.  Ct.  209, 
under  act  of  1887,  petition  for  removal  must  be  filed  before  trial; 
Rosenthal  v.  Coates,  148  U.  S.  148,  37  L.  Ed.  401,  13  Sup.  Ct. 
577,  holding  party  cannot  wait  for  decision  of  State  court  and  then 
remove;  Deford  v.  Mehaffy,  13  Fed.  486,  where  there  are  several  de- 
fendants, issue  must  be  triable  as  to  all  to  .bar  removal. 
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"Where  State  Supreme  Court  reversed  lower  court,  tben  decreed  on  tbe 
merits,  and  then  throujth  lower  court  sent  canse  to  a  master,  salt  coold  not 
then  be  removed. 

Approved  in  Daugherty  v.  Sharp,  171  Fed.  469,  ancillary  proceedings 
are  not  such  separate  suits  as  are  entitled  to  removal;  Fisk  v.  Henarie, 
13  Sawy.  50,  32  Fed.  425,  holding  sufficient  application  for  removal 
made  pending  trial;  Mackaye  v.  Malloryy  19  Blatchf.  174,  6  Fed.  762, 
arguendo. 

Distinguished  in  Hewitt  v.  Phelps,  105  U.  8.  395,  26  L.  Ed.  1072,  where 
court  in  remanding  left  the  whole  matter  open. 

102  U.  S.  180-183,  26  Jm.  Ed.  61,  DAVENPORT  ETC.  BY.  00.  v.  BENWIOK. 

Statute  of  Iowa  of  1874,  providing  that  it  shall  not  he  lawful  for  any- 
one to  construct  a  railroad,  etc.,  hetween  shore  and  river,  without  compen- 
sating shore  owners,  is  valid. 

Approved  in  Shively  v.  Bowlby,  152  U.  S.  41,  38  L.  Ed.  346,  14 
Sup.  Ct.  563,  holding  rights  of  riparian  owners  below  high-water  mark 
are  governed  by  the  laws  of  the  several  States ;  Board  of  Park  Comm  'rs 
V.  Taylor,  133  Iowa,  461,  108  N.  W.  930,  arguendo. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  639. 

Improvements  by  riparian  owner,  though  in  violation  of  act  of  Oon- 
gress,  cannot  be  taken  under  eminent  domain  by  a  railroad,  wi^ont 
compensation. 

Approved  in  Austin  v.  Rutland  R.  R.  Co.,  21  Blatchf.  363,  17  Fed. 
470,  considering  right  of  riparian  owners  to  erect  docks  on  Lake  Cham- 
plain  ;  Backus  v.  Detroit,  49  Mich.  114,  43  Am.  Rep.  460,  13  N.  W.  381, 
holding  city  may  establish  a  public  wharf  where  street  abuts  upon  a 
navigable  stream. 

Distinguished  in  St.  Louis  v.  Myers,  113  U.  S.  567,  28  L.  Ed.  1132, 
5  Sup.  Ct.  640,  holding  no  Federal  question  was  presented;  Eisenbach 
V.  Hatfield,  2  Wash.  250,  12  L.  B.  A.  641,  26  Pac.  543,  holding  riparian 
owner  not  entitled  to  damages  for  wharves  built  by  State. 

YHiat  constitutes  damage  for  public  use  for  which  compensation 
must  be  made.    Note,  4  Am.  St.  Rep.  403. 

What  is  taking  of  property  for  public  use.    Note,  16  Am.  St.  Rep. 
616. 

Riparian  proprietor's  ownership  to  bed  of  navigable  river.    Note, 
77  Am.  Dec.  444. 

Right  of  owner  of  upland  to  access  to  navigable  water.    Note, 
40  L.  R.  A.  604. 

Right  to  obstruct  wharf  rights  in  navigable  waters  for  public  pur- 
poses without  compensation.    Note,  34  L.  R.  A.  (N.  S.)  429. 
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Title  to  land  under  water.    Note,  42  L.  B.  A.  168. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526,  538. 

102  U.  8.  183-186,  26  L.  Ed.  43,  EX  PARTE  PERRY. 

Itfandamus  will  not  Ue  to  compel  inferior  court  to  rerene  its  decision; 
tills  must  be  by  appeal  or  error,  even  although  entailing  Inconvenient  delay. 
Approved  in  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  965,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  commanding  circuit 
judge  to  vacate  order  staying  action  on  claim  against  city  pending  ap- 
pellate proceedings  in  State  court;  Rankin  v.  Fletcher,  84  Ark.  159, 
104  S.  W.  934,  mandamus  will  not  lie  to  correct  an  error  of  the  chan- 
cery court;  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148  U.  S. 
379,  87  If.  Ed.  489,  13  Sup.  Ct.  761,  following  rule;  Ex  parte  Morgan, 
114  U.  S.  175,  29  L.  Ed.  186,  5  Sup.  Ct.  826,  holding  motion  to  amend 
judgment  cannot  be  reviewed  by  mandamus ;  Virginia  v.  Paul,  148  U.  S. 
124,  37  L.  Ed.  392,  13  Sup.  Ct.  542,  holding  mandamus  does  not  lie  on 
an  order  on  a  writ  of  habeas  corpus ;  State  v.  Engleman,  86  Mo.  562,  hold- 
ing jurisdiction  cannot  be  controlled  by  mandamus;  State  v.  Morris,  86 
Tex.  229,  24  S.  W.  394,  refusing  mandamus  to  control  judge  in  pend- 
ing case;  dissenting  opinion  in  Schintz  v.  Morris,  13  Tex.  Civ.  App.  600, 
36  S.  W.  293,  majority  holding  Court  of  Appeals  could,  by  mandamus, 
compel  court  below  to  retry  issue;  The  Elmira,  16  Fed.  135,  137,  argu- 
endo. 

Law  of  mandamus.    Note,  89  Am.  Ddc.  739. 

102  U.  8.  187-196,  26  L.  Ed.  99,  COUNTY  OF  GREENS  ▼.  DANIEL. 

Municipal  bonds,  under  Alabama  act  of  1868,  are  not  void  becaiuie  not 
of  the  same  denomination  as  those  specified  In  the  proposition  of  the  rail- 
road, for  subscription,  submitted  to  and  voted  on  by  the  county. 

Approved  in  Carpenter  v.  Greene  County,  130  Ala.  633,  29  South. 
199,  holding  Ala.  Acts.  1869-70,  p.  305,  ratifying  election  for  bond 
subscription  to  stock  of  railroad,  cured  any  defect  in  election  or  issue. 

In  action  on  bonds  Issued  under  Alabama  act  of  1868,  it  need  not  be 
specially  averred  that  the  coupons  sued  on  were  presented  to  court  of 
county  commissioners  for  allowance  before  suit  was  brought. 

Approved  in  First  National  Bank  v.  Nye  County,  38  Nev.  140,  145 
Pac.  938,  notes  authorized  by  board  of  county  commissioners  need  not 
be  presented  for  allowance  before  suit;  National  Bank  of  Commerce 
V.  Lee,  33  Okl.  645,  646,  126  Pac.  784,  where  petition  shows  on  its 
face  that  waiTant  sued  on  was  due,  it  is  not  necessary  to  aver  that  it  was 
audited ;  Lincoln  v.  Luning,  133  U.  S.  532,  33  L.  Ed.  767,  10  Sup.  Ct.  364, 
following  rule;  Vincent  v.  Lincoln,  62  Fed.  707,  holding  statute  requir- 
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ing  presentation  did  not  include  actions  on  bonds;  Ingram  v.  Colgaii, 
106  Cal.  126, 127,  46  Am.  St.  Rep.  231,  232,  28  L.  B.  A.  190,  38  Pae.  317, 
holding  that  it  was  necessary  to  present  claim  for  coyote  bounty  to 
board  of  examiners. 

Coupons.    Note,  64  Am.  Dec  438,  439. 

Under  Alabama  act  of  1868,  mandamus  will  lie  In  State  court  to  compel 
levy  and  collection  pf  tax  necessary  to  pay  municipal  bonds,  but  will  not  lie 
In  Federal  courts  unless  there  has  been  a  Judgment. 

Approved  in  City  of  Harper  v.  Daniels,  211  Fed.  62,  129  C.  C.  A. 
242,  sustaining  mandamus  to  compel  levy  of  tax  to  pay  judgment;  First 
Nat.  Bank  v.  City  of  Port  Townsend,  184  Fed.  576,  106  C.  C.  A.  554, 
Washington  rule  that  holder  may  not  sue  on  warrant  on  refusal  of 
city  treasurer  to  pay,  but  that  he  is  limited  to  mandamus  to  com- 
pel tax  levy  to  pay  claim,  is  not  binding  on  Federal  court;  State 
V.  Dickcrson,  33  Nev.  559,  113  Pac.  110,  sustaining  mandamus  to  com- 
pel Governor  to  comply  with  legislative  action;  State  v.  White  River 
Valley  Ry.  Co.,  27  S.  D.  69,  129  N.  W.  1036,  Circuit  Courts  of  United 
States  have  no  power  to  issue  original  writs  of  mandamus;  dissenting 
opinion  in  Lankford  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  496,  59  L.  Ed. 
329,  35  Sup.  Ct.  173,  majority  holding  suit  by  depositor  against  mem- 
bers of  State  banking  board  in  Oklahoma  with  reference  to  depositor's 
gfuarantee  fund  cannot  be  maintained  in  Federal  court;  People  v.  Get- 
zendauer,  137  111.  260,  34  N.  E.  303,  following  rule ;  Davenport  v.  Dodge, 
105  U.  S.  242,  243,  26  L.  Ed.  1020,  1021,  and  Rosenbaum  v.  Bauer,  120 
U.  S.  456,  SO  L.  Ed.  745,  7  Sup.  Ct.  635  (see  dissenting  opinion  in  120  U.  S. 
462,  30  L.  Ed.  748,  7  Sup.  Ct.  639),  both  holding  original  proceeding 
for  mandamus  in  State  court  not  removable;  Vincent  v.  Lincoln,  30 
Fed.  750,  holding  that  a  county  may  be  sued  in  Federal  courts;  Fuller 
V.  Aylesworth,  75  Fed.  699,  21  C.  C.  A.  505,  holding  judgment,  with 
mandamus  to  compel  levy  of  assessment  upon  lands  benefited,  was  ''one 
for  the  recovery  of  money,  not  otherwise  secured";  Stryker  v.  Board 
of  Commrs.  of  Grand  County,  77  Fed.  574,  23  C.  C.  A.  286,  and  King 
V.  Board  of  Commrs.  of  Grand  County,  77  Fed.  586,  23  C.  C.  A.  348, 
both  holding  board  not  required  to  levy  a  special  tax  to  pay  judgment 
for  customary  expenses;  Rosenbaum  v.  Board  of  Supervisors,  11  Sawy. 
621,  28  Fed.  224,  United  States  v.  Pearson,  24  Blatchf.  455,  32  Fed. 
310,  and  In  re  Forsyth,  78  Fed.  301,  all  holding  Federal  courts  cannot 
issue  mandamus  in  an  original  proceeding;  Indiana  v.  Lake  Erie  etc. 
Ry.  Co.,  85  Fed.  3,  holding  that  application  for  mandamus  is  not  re- 
movable; Waite  V.  Santa  Cruz,  89  Fed.  623,  Shepard  v.  Tulare  Irr. 
Dist.,  94  Fed.  3,  4,  and  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  709, 
all  holding  that  plaintiff  has  a  different  remedy  in  State  court  can- 
not affect  Federal  jurisdiction;    Supervisors    Cumberland    County    v. 
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Randolph,  89  Va.  623,  16  S.  E.  725,  allowing  mandamus  where  there 
was  no  judgment. 

Bond  of  municipal  corporations  and  defenses  thereto.  Note,  98 
Am.  Ddc.  679. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to 
pay  obligations  which  are  due,  when  no  special  statutory  provi- 
sion is  made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  545. 

Character  of  claims  within  provision  requiring  notice  or  presen- 
tation as  condition  of  municipal  liability.  Note,  50  L.  B.  A« 
(N.  S.)  188. 

102  U.  S.  197-200,  26  L.  Ed.  130,  BECKNAGEL  ▼.  MURFHV. 

Whether  argols  upon  which  duties  were  exacted  and  paid  were  acgols 
crude  or  not  was  properly  submitted  to  Jury. 

Approved  in  In  re  Smith,  55  Fed.  478,  following  rule. 

In  tariff  cases,  court  adopts  authority  of  those  engaged  in  commerce, 
as  to  meaning  of  business  words  and  phrases. 

Cited  in  Welbacher  v.  Merritt,  37  Fed.  8,  arguendo* 

102  U.  8.  200-203,  26  L.  Ed.  145,  THE  OIiABA 

Supreme  Court,  as  respects  the  facts  in  collision  ease,  cannot  look  be- 
yond findings  in  record. 

Approved  in  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  applying  prin- 
ciple on  equity  appeal;  The  City  of  New  York,  147  U.  S.  76,  37  L.  Ed. 
87,  13  Sup.  Ct.  213,  following  rule ;  The  E.  A.  Packer,  140  U.  S.  363, 
36  L.  Ed.  456,  11  Sup.  Ct.  795,  holding  court  was  bound  to  find  every 
fact  material  to  its  conclusion  of  law. 

Vessel  lying  at  anchor  without  a  proper  watch  is  liable  for  colUsion 
with  another  vessel  entering  harbor  without  fault. 

Approved  in  The  Prudence,  212  Fed.  541,  vessel  held  partially  in 
fault  in  collision  for  failing  to  keep  anchor  watch;  The  Margaret  J. 
Sanford,  203  Fed.  334,  anchored  vessel  held  at  fault  for  collision,  she 
having  violated  rule  in  anchoring;  The  Ciudad  De  Reus,  185  Fed.  395, 
107  C.  C.  A.  447,  collision  of  anchored  vessels  held  due  to  fault  of  both 
vessels;  The  Director,  180  Fed.  609,  stress  of  weather  is  no  excuse 
if  result  therefrom  could  have  been  provided  against ;  The  Europe,  175 
Fed.  609,  a  vessel  anchored  in  a  fairway  must  take  precautions  commen- 
surate with  danger  to  shipping;  The  City  of  Birmingham,  138  Fed.  559, 
71  C.  C.  A.  115,  holding  dredge  anchoring  at  night  in  center  of  naiTOW 
channel  near  sharp  bend  liable  for  collision;  The  John  H.  Starin, 
122  Fed.  238,  58  C.  C.  A.  600,  holding  schooner  anchoring  at  night  in 
center  of  channel  eight  hundred  feet  wide,  in  harbor  path,  solely  to 
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blame  for  collision  where  no  sufficient  light  shown;  The  Guyandotte, 
39  Fed.  576,  holding  vessel  at  anchor  without  proper  watch  at  fault; 
The  Erastns  Coming,  25  Fed.  574,  and  The  Isaac  Bell,  9  Fed.  848, 
both  arguendo. 

Distinguished  in  Wilhelmsen  v.  Ludlow,  79  Fed.  980,  holding  un- 
manageable steamer  liable  for  collision  with  anchored  vessel. 

Duty  of  vessel  at  anchor.    Note,  75  Am  Dec.  606. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Rep. 
51. 

In  collision  cause,  plaintiff,  to  recover  entire  damages,  mnst  prore  care 
on  Ids  part^  and  want  of  it  by  defendant. 

Approved  in  The  Haverton,  31  Fed.  567,  dividing  damages,  both  ves- 
sels being  at  fault. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.   Note,  45  Am.  Dec.  51,  58. 

Where  fault  is  wholly  on  one  side,  party  in  fault  must  bear  his  own 
lose,  and  compensate  the  other  party  for  his  loss.  If  neither  be  in  fault, 
neither  is  entitled  to  compensation.  If  both  are  in  fault,  tl^e  damages  will 
be  divided. 

Approved  in  The  Jumna,  149  Fed.  173,  79  C.  C.  A,  119,  holding  evi- 
dence showed  lack  of  negligence  on  part  of  vessels  in  collision,  and  that 
collision  due  to  inevitable  accident. 

102  U.  S.  208-207,  26  L.  Ed.  182,  L0X7ISIANA  ▼.  NEW  OBLEAKS. 

Obligation  of  a  contract,  in  constitutional  sense,  is  tbe  means  provided 
by  law  by  which  it  can  be  enforced. 

Approved  in  Ex  parte  Folsom,  131  Fed.  503,  holding  void  S.  G.  con- 
stitutional amendment  of  1902  to  Const.  1895,  art.  VII,  §  11,  abolishing 
eertain  townships  which  had  issued  bonds  in  payment  of  railroad  stock 
as  authorized  by  statute;  Wilder  v.  Campbell,  4  Idaho,  699,  43  Pac. 
678,  holding  amendment  to  section  4492,  Idaho  Sess.  Laws  1895,  p.  34, 
increasing  redemptory  period  from  six  months  to  one  year,  inapplicable 
to  mortgages  executed  prior  thereto;  Herman  &  Grace  v.  Board  of 
Chosen  Freeholders,  71  N.  J.  Eq.  547,  64  Atl.  745,  stating  rule  in  con- 
struing lien  for  labors  and  materials;  Smith  v.  Jennings,  67  S.  C.  337, 
45  S.  E.  826,  joint  resolution  requiring  State  treasurer  to  write  off 
books  as  obligations  of  State  certain  past  due  bonds  is  not  law  impair- 
ing contract  obligations;  Ireland  v.  Mackintosh,  22  Utah,  305,  61  Pac. 
903,  holding  note  barred  on  expiration  of  existing  four-year  statute, 
though  before  expiration  thereof  statute  Utah  Sess.  Laws  1897,  changed 
period  to  six  years;  dissenting  opinion  in  South  Dakota  v.  North  Caro- 
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lina,  192  U.  S.  342,  48  L.  Ed.  471,  24  Sup.  Ct.  286,  majority  holding 
Federal  jurisdiction  over  controversies  between  States  extends  to  suit 
by  South  Dakota,  as  donee  of  bonds  issued  by  North  Carolina,  secured 
by  railway  mortgage ;  Antoni  v.  Greenhow,  107  If.  S.  798,  27  L.  Ed.  479, 
2  Sup.  Ct.  116,  holding  statute  furnished  an  equally  efficacious  remedy, 
and  was  valid;  Seibert  v.  Lewis,  122  U.  S.  295,  SO  L.  Ed.  1165,  7  Sup.  Ct. 
1195,  holding  that  right  to  have  a  special  tax  levied  was  a  material 
part  of  the  contract ;  Bamitz  v.  Beverly,  163  U.  S.  128,  41  L.  Ed.  100, 
16  Sup.  Ct.  1045,  holding  statute  extending  time  of  redemption  cannot 
affect  existing  mortgages;  Western  Nat.  Bank  v.  Reckless,  96  Fed. 
77,  holding  remedy  existing  in  New  Jersey,  for  contract  made  in  another 
State,  is  protected  by  Constitution;  Leavitt  v.  Lovering,  64  N.  H.  609, 
1  L.  R.  A.  59,  15  Atl.  415,  holding  statute  making  void  all  payments 
within  three  months  of  an  assignment  not  applicable  to  existing  con- 
tracts; In  re  Copenhaver,  54  Fed.  666,  Rousseau  v.  City,  35  La.  Ann. 
558,  State  v.  City,  36  La.  Ann.  688,  Munday  v.  Rahway,  43  N.  J.  L.  345, 
and  Rahway  v.  Munday,  44  N.  J.  L.  415,  all  holding  right  by  manda- 
mus to  compel  county  to  levy  tax  cannot  be  impaired;  Peninsular 
Lead  etc.  Works  v.  Union  Oil  etc.  Co.,  100  Wis.  495,  69  Am.  St.  Rep.  939, 
42  L.  R.  A.  383,  76  N.  W.  361,  holding  statute  taking  away  the  remedy 
of  attachment  cannot  be  applied  to  pre-existing  debts;  dissenting  opin- 
ion in  Louisiana  v.  Jumel,  107  U.  S.  750,  27  L.  Ed.  462i  2  Sup.  Ct.  160, 
majority  supporting  ordinance  directing  interest  tax  to  be  used  for 
expenses  of  government;  In  re  Ayers,  123  U.  S.  505,  31  L.  Ed.  229, 
8  Sup.  €t.  182,  arguendo. 

Statutes  impairing  obligation  of  contract.    Note,  79  Am.  Dec.  495. 

LeglsUtion  which  tends  to  postpone  or  retard  the  enforcement  of  a 
contract  Impairs  the  obligation  thereof. 

Approved  in  State  of  Louisiana  v.  Mayor  etc.  of  New  Orleans,  215 
U.  S.  178,  64  L.  Ed.  148,  30  Sup.  Ct.  40,  statute  delaying  collection  of 
taxes  for  payment  of  contract  claims  is  unconstitutional;  City  of  Cleve- 
land v.  United  States,  166  Fed.  682,  93  C.  C.  A.  274,  Tennessee  act  of  1895, 
relating  to  assessments,  is  void  as  against  one  who  has  recovered  judg- 
ment against  city  on  prior  contract  payable  out  of  current  taxes ;  Harrison 
V.  Remington  Paper  Co.,  140  Fed.  392,  5  Ann.  Gas.  314,  S  L.  R.  A.  (N.  S.) 
954,  72  C.  C.  A.  405,  holding  void,  as  against  contracts  made  prior  to  pas- 
sage, Kansas  act  of  1898,  substituting  suit  in  equity  by  receiver  to  be  ap- 
pointed after  judgment  against  corporation,  for  individual  action  by  cred- 
itor to  enforce  stockholder's  liability;  Myers  v.  Knickerbocker  Trust  Co., 
139  Fed.  116,  1  L.  R.  A.  (N.  S.)  1171,  71  C.  C.  A.  199,  affirming  Knicker- 
bocker Trust  Co.  V.  Myers,  133  Fed.  768,  holding  void  Maryland  act  of 
1904,"  substituting  for  individual  action  by  creditor  to  enforce  stockhold- 
er's liability  single  suit  in  equity  for  benefit  of  all  creditors;  City  of 
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Cleveland  v.  United  States,  111  Fed.  343, 49  C.  C.  A.  383,  refusing  manda- 
mus  to  enforce  tax  levy,  under  Tenn.  Acts  1893,  c.  184,  §  23,  to  pay- 
water  and  light  bill,  such  being  ordinary  municipal  expense;  Richard- 
son V.  United  States  Mtg.  etc.  Co.,  194  111.  266,  62  N.  E.  608,  holding 
111.  Laws  1897,  p.  175,  requiring  maintenance  of  ofOice  and  filing  articles 
as  precedent  to  suit,  did  not  prevent  foreign  corporation  to  foreclose 
mortgage  previously  executed;  dissenting  opinion  in  Oshkosh  Water- 
Works  Co.  V.  City  of  Oshkosh,  109  Wis.  227,  85  N.  W.  383,  majority 
upholding  amendment  of  city  charter  prohibiting  suits  on  claims  until 
disallowance  of  same,  and  requiring  service  on  clerk  instead  of  mayor,  as 
formerly ;  Louisiana  v.  Pilsbury,  105  U.  S.  301,  26  L.  Ed.  1098,  holding 
invalid  law  prohibiting  levy  of  stipulated  tax  to  pay  interest  due;  The 
Vigilancia,  73  Fed.  457,  19  C.  C.  A.  528,  holding  statute  making  con- 
sent of  two- thirds  of  stockholders  prerequisite  to  validity  of  a  mort- 
gage would  be  invalid  as  to  existing  mortgages;  Heath  etc.  Mfg.  Co. 
V.  Union  Oil  etc.  Co.,  83  Fed.  777,  declaring  invalid  statute  permitting 
debtor  to  assign  after  attachment;  Edwards  v.  Williamson,  70  Ala.  152, 
156,  holding  laws  authorizing  tax  collectors  to  give  separate  bonds  for 
rollcotion  of  general  and  special  taxes,  invalid  9.S  against  pre-existing 
bonds;  Watkins  v.  Glenn,  56  Kan.  427,  431,  40  Pac.  318,  319,  holding 
that  redemption  law  had  no  retroactive  operation;  Beverly  v.  Barnitz, 
55  Kan.  473,  49  Am.  St.  Rep.  263,  31  L.  R.  A.  77,  42  Pac.  727,  declaring 
redemption  law  constitutional;  State  v.  New  Orleans,  34  La.  Ann.  1150, 
holding  registry  law  could  not  stay  execution  in  a  pre-existing  contract ; 
Phinney  v.  Phinney,  81  Me.  461,  10  Aiu.  St.  Rep.  269,  4  L.  R.  A.  350, 
17  Atl.  407,  holding  law  invalid  as  to  existing  mortgages ;  Somerset  Ry. 
Co.  V.  Pierce,  88  Me.  91,  33  Atl.  773,  holding  legislature  could  change 
bondholder's  remedy  provided  his  rights  were  as  fully  protected;  State 
V.  Gilliam,  18  Mont.  99,  31  L.  R.  A.  723,  44  Pac.  396,  upholding  law 
extending  time  for  redemption;  American  Bldg.  etc.  Assn.  v.  Rainbolt, 
48  Neb.  450,  67  N.  W.  499,  holding  invalid  act  declaring  illegal  contracts 
of  noncomplying  building  associations;  Esser  v.  Spaulding,  17  Nev.  307, 
30  Pac.  900,  holding  ordinary  county  creditor  acquires  no  vested  right 
until  money  is  in  treasury;  Baldwin  v.  Flagg,  43  N.  J.  L.  504,  declaring 
invalid  statute  providing  that  mortgagee  must  foreclose  before  pro- 
ceeding on  bond;  Rader  v.  Township  of  Union,  44  N.  J.  L.  260,  holding 
obligation  of  contract  validated  by  'a  subsequent  law  is  protected; 
Swinburne  v.  Mills,  17  Wash.  617,  61  Am.  St.  Rep.  936,  60  Pac.  491, 
declaring  invalid  statute  staying  sale  under  foreclosure  for  a  year, 
and  requiring  it  to  be  for  eighty  per  cent  of  appraised  value;  Bettman 
V.  Cowley,  19  Wash.  216,  40  L.  R.  A.  819,  53  Pac.  56  (see  dissenting 
opinion  in  19  Wash.  220),  holding  statute  providing  that  period  of  lien 
of  judgment  cannot  be  extended  is  invalid  as  to  pre-existing  judgments ; 
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Long  V.  Walker,  105  N.  C.  119,  10  S.  E.  866,  majority  holding  invalid 
statute  requiring  creditor  to  pay  costs  of  allotting  a  homestead. 

Distinguished  in  Hart  v.  New  Orleans,  12  Fed.  293,  holding  law  pro- 
hibiting issuance  of  executions  against  New  Orleans  does  affect 
Federal  judgments. 

State  statute  reguiring  Judgments  agalast  city  to  be  zegtstered  witb 
the  controUer  before  they  are  paid,  Impairs  no  ezisting  remedies. 

Approved  in  United  States  v.  New  Orleans,  117  Fed.  612,  64  C.  C.  A. 
106,  holding,  under  La.  Laws  1870,  Act  5,  requiring  filing  of  judgments 
with  city  controller,  relator  not  entitled  to  mandamus  to  compel  city 
officers  to  recognize  unrecorded  judgment;  Oshkosh  Water- Works  Co. 
V.  City  of  Oshkosh,  109  Wis.  219,  85  N.  W.  380,  upholding  amendment 
to  city  charter  requiring  service  on  clerk  instead  of  on  mayor  in  suits 
on  claims  against  city;  Vance  v.  Vance,  108  U.  S.  519,  27  L.  Ed.  810, 
2  Sup.  Ct.  858,  upholding  statute  requiring  owners  of' tacit  mortgages 
to  record  them ;  Browne  v.  City  of  New  Orleans,  35  La.  Ann.  52,  holding 
judgment  on  city  bonds  must  be  registered  before  other  proceedings 
can  be  had. 

Distinguished  in  Priestly  v.  Watkins,  62  Miss.  805,  declaring  invalid 
statute  requiring  presentation  of  bonds  for  registration  within  a  speci- 
fied time,  etc. 

Miscellaneous.  Approved  in  In  re  Nevitt,  117  Fed.  450,  54  C.  C.  A. 
622,  holding  habeas  corpus  improper  to  review  rulings  of  court  im- 
prisoning judges  for  refusing  to  comply  with  mandamus  ordering  tax 
levy;  Bangor  Sav.  Bank  v.  Stillwater,  49  Fed.  721,  not  in  point. 

102  U.  S.  208-214,  26  L.  Ed.  147,  SOLOMON  v.  ARTHUR. 

Provision  of  act  of  1861,  taxing  manufactures  made  of  mixed  materials, 
in  part  of  cotton,  silk,  etc.,  is  more  general  than  that  of  act  of  1864,  taxing 
manufactures  of  which  silk  is  the  component  part  of  chief  value,  and  taxing 
goods  not  otherwise  provided  for,  fifty  per  cent.  Hence,  Imported  goods  of 
cotton  and  silk  are  taxable  fifty  per  cent. 

Approved  in  Coles  v.  Collector  etc.,  100  Fed.  445,  40  C.  C.  A.  478, 
holding  anthracite  coal  containing  below  "ninety-two  per  cent  fixed 
carbon,''  dutiable  under  paragraph  415,  Acts  1897,  and  not  entitled 
to  free  entry  as  unprovided  for;  Stem  v.  United  States,  98  Fed.  418, 
39  C.  C.  A.  119,  holding  plushes,  velvets,  velveteens,  corduroys,  and  pile 
fabric,  cut  or  uncut,  composed  of  cotton  dutiable,  under  paragraph 
315,  and  flaxen  articles,  under  paragraph  342,  Acts  1897;  Hartranft 
V.  Meyer,  135  U.  S.  238,  34  L.  Ed.  Ill,  10  Sup.  Ct.  751,  Seeberger 
V.  Schlesinger,  152  U.  S.  588,  38  L.  Ed.  662,  14  Sup.  Ct.  732,  and 
Myer  v.  Hartranft,  28  Fed.  359,  all  following  rule;  In  re  Wise,  93 
Fed.  445,  to  place  article  among  ''enumerated"  ones,  it  need  not  be 
specifically  mentioned. 
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Distinguished  in  United  States  v.  Weiller,  65  Fed.  419, 12  G.  C.  A.  668; 
where  phrasing  was  different. 

That  certain  goods  belong  to  class  of  mixed  goods,  does  not  stamp  them 
with  name  of  mixed  goods,  within  Tariff  Act. 

Approved  in  Fisk  v.  Arthur,  103  U.  S.  433,  26  L.  Ed.  521,  following 
rule ;  Arnold  v.  United  States,  147  U.  S.  497,  37  L.  Ed.  254,  13  Sup.  Ct. 
408,  construing  Tariff  Act;  Robertson  v.  Glendenning,  132  U.  S.  160, 
33  L.  Ed.  299,  10  Sup.  Ct.  45,  where  duty  is  imposed  on  article  by  spe-» 
cific  name,  general  terms  are  not  applicable. 

Distinguished  in  United  States  v.  Guthman,  Solomons  &  Co.,  159 
Fed.  274,  classifying  beaded  leather  bags. 

102  U.  8.  214>218,  26  L.  Ed.  157,  THE  BENEFACTOR. 

It  is  duty  of  steamer  to  keep  out  of  way  of  schooner,  and  she  is  liable 
where  latter  held  her  course. 

Approved  in  The  Blue  Jacket,  144  U.  S.  392,  36  L.  Ed.  478, 12  Sup.  Ct. 
719^  holding  tug  not  liable  where  ship  changed  her  course. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.    Note,  45  Am.  Dec.  55. 

Duty  of  steamer  to  keep  out  of  way  of  sailing  vessel.  Note,  75 
Am.  Dec.  603. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to 
avoid  injuring  each  other  and  their  occupants.  Note,  121  Am. 
St.  Bep.  49. 

Under  act  of  1875,  only  snch  rulings  of  court  below  as  mi£^t  properly 
be  put  into  a  bill  of  exceptions  on  trial  of  an  action  at  law  may  be  re-> 
▼iewed  by  Supreme  Court  findings  of  fact  are  conclusive. 

Approved  in  The  Defender,  214  Fed.  318,  overruling  exception  be- 
cause of  laches;  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  applying 
rule  on  equity  appeal;  The  Gazelle  and  Cargo,  128  U.  S.  484,  32  L.  Ed. 
499,  9  Sup.  Ct.  141,  and  The  City  of  New  York,  147  U.  S.  76,  37  L.  Ed. 
87,  13  Sup.  Ct.  253,  both  following  rule;  The  Adriatic,  103  U.  S.  731, 
26  LI  Ed.  606,  declaring  what  matters  the  record  in  admiralty  causes 
shall  contain,  where  reviewing  power  is  limited  to  questions  of  law; 
The  Annie  Lindsley,  104  U.  S.  187,  26  L.  Ed.  718,  holding  findings  of 
farts  in  admiralty  cases  by  Circuit  Court  is  conclusive;  Sun  Mutual 
Ins.  Co.  V.  Ocean  Ins.  Co.,  107  U.  S.  500,  27  L.  Ed.  342,  1  Sup.  Ct,  591, 
holding  that  the  only  question  which  can  be  considered  is  whether 
the  facts  support  the  conclusion  of  law;  Merchants'  Ins.  Co.  v.  Allen, 
121  U.  S.  72,  30  Ik  Ed.  860,  7  Sup.  Ct.  824,  discountenancing  attempts 
by  counsel  to  have  case  retried  in  apx>ellate  court  on  entire  evidenoe; 
The  A.  E.  Packer,  140  U.  S.  363,  35  L.  Ed.  456,  11  Sup.  Ct,  795,  re- 
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versing  decision  where  •Circuit  Court  in  admiralty  case  without  juiy, 
refused  to  find  material  facts. 

Miscellaneous.    Cited  in  The  City  of  Norwich,  118  U.  S.  604,  80 
V  L.  Ed.  147,  6  Sup.  Ct.  1162,  as  having  sustained  a  proceeding  for  a 
limited  liability. 

102  U.  S.  219-222,  26  L.  Ed.  159,  HENTIG  ▼.  PAGE. 

Order  denying  motion  to  revoke  a  writ  of  aaslBtance  issned  to  put  re- 
ceiver in  possession  pending  foreclosure  is  not  a  final  decree  in  equity, 
which  may  he  reviewed. 

Approved  in  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148  U.  S.  379, 
37  L.  Ed.  489,  13  Sup.  Ct.  761,  holding  mandamus  does  not  lie  to  review 
an  interlocutory  order. 

102  U.   8.   222-230,   26  L.   Ed.   149,   GOODYEAB   DENTAL  ETC.   00.   v. 
DAVIS. 

Patent  is  to  be  interpreted  by  its  own  terms,  and  cannot  be  enlarged  or 
diminished  by  correspondence  between  patentee  and  commissioner  of 
patents. 

Approved  in  McCormick  Waterproof  Portland  Cement  Co.  v.  Medusa 
Concrete  Waterproofing  Co.,  222  Fed.  292,  138  C.  C.  A.  14,  arguments 
and  explanations  in  support  of  patent  not  construed  as  limitations; 
Grever  v.  United  States  Hoffman  Co.,  202  Fed.  927,  121  C.  C.  A.  281, 
where  patent  is  granted  on  contention  of  applicant,  he  is  estopped 
thereafter  from  claiming  it  immaterial;  Fullerton  Walnut  Growers'  Assn. 
V.  Anderson-Bamgrower  Mfg.  Co.,  166  Fed.  451,  92  C.  C.  A.  295,  not 
limited  by  arguments  and  representations  of  attorney;  Victor  Talking 
Mach.  Co.  V.  American  Grapho.  Co.,  151  Fed.  605,  81  C.  C.  A,  145, 
patentee  is  bound  by  limitations  he  acquiesces  in;  Sugar  Apparatus 
Mfg.  Co.  V.  Yaryan  Mfg.  Co.,  43  Fed.  148,  following  rule;  Rodebaugh 
V.  Jackson,  37  Fed.  884,  holding  patentee  entitled  to  doctrine  of  equiva- 
lents; Lapham  Dodge  Co.  v.  Severin,  40  Fed.  764,  and  Celluloid  Mfg. 
Co.  V.  Cellonite  Mfg.  Co.,  42  Fed.  906,  construing  patent. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  0.  270, •  271. 

Quaere,  whether  reissued  letters  patent  can  be  sustained  where  they 
contain  claims  that  have  been  formally  disclaimed  by  patentee,  or  rejected, 
he  acquiescing  in  order  to  obtain  his  patent. 

Approved  in  Philadelphia  Rubber  Works  Co.  v.  Portage  Rubber  Co., 
227  Fed.  626,  holding  Marks  patent  void  for  lack  of  novelty;  Rembert 
Roller  Compress  Co.  v.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A. 
25,  holding  Rembert  patent  No.  441,022,  for  method  of  haling  cotton, 
limited  and  not  infringed  hy  machine  of  Graves  patent  No.  473,144: 
Crawford  v.  Heysinger,  123  U.  S.  606,  31  L.  Ed.  274,  8  Sup.  Ct.  408, 
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and  Roemer  v.  Peddie,  132-17.  S.  317,  38  L.  Ed.  383,  10  Sup.  Ct.  99, 
both  following  rule;  Dobson  v.  Lees,  137  U.  S.  263,  84  L.  Ed.  664,  11 
Sup.  Ct.  72,  holding  reissue  in  amendment  cannot  be  allowed  to  enlarge 
claim;  Atwater  Mfg.  Co.  v.'Beecher  Mfg.  Co.,  8  Fed.  609,  holding  that 
new  matter  cannot  be  introduced  into  a  reissue;  New  York  Belting 
etc.  Co.  V.  Sibley,  15  Fed.  389,  holding  limitations  imposed  by  patent 
office  binding  upon  patentee;  Reece  Button  etc.  Mach.  Co.  v.  Globe  etc. 
Mach.  Co.,  61  Fed.  963,  968,  10  C.  C.  A.  194,  holding  that  incidental 
amendment  does  not  necessarily  exclude  a  liberal  interpretation;  Shep- 
ard  V.  Carrigan,  116  U.  S.  697,  29  L.  Ed.  724,  6  Sup.  Ct.  495,  and 
Wheaton  v.  Norton,  70  Fed.  842,  17  C.  C.  A.  447,  holding  patentee 
cannot  drop  out  any  element;  Truman  v.  Plolmes,  87  Fed.  747,  31 
C.  C.  A.  215,  limiting  patent  to  specific  invention  described  in  amended 
specifications. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 

Patentee  is  protected  agalBst  equivalents  for  any  part  of  bis  Invention, 
wlietlier  he  has  claimed  tbem  or  not. 

Approved  in  Dey  Time  Register  Co.  v.  Syracuse  Time  Recorder  Co., 
152  Fed.  451,  construing  Dey  patent  No.  524,102,  for  workmen's  time 
recorder;  Hunt  Bros.  Fruit  etc.  Co.  v.  Cassidy,  53  Fed.  261,  3  C.  C.  A. 
525,  holding  inventor  entitled  to  mechanical  equivalents;  McCormick 
Harvesting  Mach.  Co.  v.  C.  Aultman,  Miller  &  Co.,  69  Fed.  394,  holding 
use  of  reference  letters  does  not  limit  claim  to  exact  form  shown; 
Consolidated  Fastener  Co.  ▼.  Columbian  Fastener  Co.,  79  Fed.  798, 
arguendo. 

Sffanuf actnre  of  dental  plates  out  of  celluloid  is  not  an  Infringement  of 
Onmmlng'B  patent,  since  celluloid  is  not  an  equivalent  for  matezial  there 
described. 

Approved  in  Ajax  Metal  Co.  v.  Brady  Brass  Co.,  155  Fed.  410,  sub- 
stitution of  material  with  respect  to  composite  mixtures  of  metals,  is 
patentable ;  Pennsylvania  R.  R.  Co.  v.  Locomotive  Engine  Safety  Truck 
Co.,  HO  U.  S.  495,  28  L.  Ed.  224,  4  Sup.  Ct.  223,  holding  patent  void 
for  want  of  novelty;  Potts  v.  Creager,  155  U.  S.  609,  39  L.  Ed.  279, 
15  Sup.  Ct.  199,  holding  patent  to  be  valid. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  0.  132. 

Miscellaneous.  Cited  in  National  Meter  Co.  v.  Neptune  Meter  Co., 
122  Fed.  85,  holding  claims  for  patent  to  prevent  disk  of  mutating 
water-meter  from  jamming  too  general  in  specifying  substance  of  case 
as  of  larger  coefficient  of  abrasion  than  balL 
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102  XT.  8.  230-236,  26  L.  Ed.  133,  GABKBAU  ▼.  POZIEB. 
Not  cited. 

102  U.  S.  235-247,  26  L.  Ed.  160,  HEBTFOBD  ▼.  DAVI8. 

In  entry  bailment  or  letting  for  bire,  the  contract  mnst  contemplate 
payment  for  use  of  thing  let  or  hailed. 

Approved  in  In  re  Allen,  183  Fed.  176,  sale  of  beer  with  right  to 
return  bottles  is  not  bailment ;  Coweta  Fertilizer  Co,  v.  Brown,  163  Fed. 
165,  89  C.  C.  A.  612,  upholding  right  to  maintain  action  at  law  on  con- 
tract of  sale  which  was  not  a  bailment. 

Oonstmction  of  contracts  is  not  to  be  found  in  any  name,  bat  in  the 
ruling  intention  of  the  parties  gathered  from  all  the  language  they  have 
used. 

Approved  in  Kelley,  Maus  &  Co.  v.  Sibley,  137  Fed.  591,  69  C.  C.  A. 
674,  where  defendant  proposed  to  sell  plaintiff  unlimited  quantity  of 
bolts  at  certain  per  cent  off,  at  five  per  cent  commission,  which  bolts  he 
was  to  get  under  contract  with  factory,  and  plaintiff  accepted  offer,  de- 
dendant  was  seller  and  not  plaintiff's  agent;  Heine  Safety  Boiler  Co.  v. 
Francis  Bros.  &  Jellett,  105  Fed.  417,  holding  guaranty  contained  in 
specifications  submitted  by  bidder  instead  of  those  contained  in  speci- 
fications of  general  contractors  call  for  bids  for  boilers  governed' 
parties;  Rainey  v.  Hogsett,  100  Fed.  209,  40  C.  C.  A.  335,  holding  con- 
tracts for  sale  of  coal  lands,  vendee  to  be  allowed  credit  for  shortage 
claimed  within  certain  time  afterward  extended,  included  shortage 
claimed  within  extended  time;  D.  M.  Ferry  &  Co.  v.  Hall,  188  Ala*  189, 
66  South.  107,  use  of  word  **agenf  or  "commission"  does  not  deter- 
mine character  of  contract ;  Harron  v.  Wilson,  Lyon  &  Co.,  4  CaL  App, 
493,  8  Pac.  514,  construing  contract  designated  by  parties  as  a  lease  as 
a  contract  of  purchase  and  sale  of  personalty;  Stalker  v.  Hayes,  81 
Conn.  715,  71  Atl.  1100,  intent  and  purpose  may  be  shown  by  parol; 
Knowles  Loojp  Works  v.  Knowles,  6  Penne.  (Del.)  191,  65  Atl.  28,  right 
to  repossess  under  conditional  sale  may  be  waived;  Smith  v.  Gilmore, 
7  App.  D.  C.  198,  one  cannot  maintain  replevin  after  suing  for  purchase 
price ;  Barber  Asphalt  Pav.  Co.  v.  St.  Louis  Cypress  Co.,  121  La.  156, 158, 
46  South.  194,  195,  denying  conditional  sale  under  laws  of  Louisiana; 
Adams  Machine  Co.  v.  Newman,  107  La.  '710,  32  South.  41,  holding  ven- 
dor of  machinery  attached  to  realty  by  vendee  and  seized  and  sold 
without  opposition,  under  pre-existing  mortgage,  cannot  recover  same; 
People  V.  Gluck,  188  N.  Y.  172,  80  N.  E.  1024,  denying  guilt  of  larceny 
for  refusal  to  return  ring  transferred  under  conditional  sale;  McDaniel 
V.  Chiaramonte,  61  Or.  407,  122  Pac.  35,  contract  binding  buyer  to  buy 
and  unconditionally  pay  price  of  automobile  and  providing  that  seller 
shall  retain  title  as  security  for  price  and  on  default  he  may  take  pos- 
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session,  is  conditional  sale  and  not  chattel  mortgage ;  Lundberg  v.  Kit- 
sap County  Bank,  79  Wash.  80^  139  Pao.  770,  reservation  of  title  in 
seller  may  be  implied;  Chicago  etc.  B.  B.  Co.  v.  Chicago  etc.  R.  R.  Co., 
113  Wis.  166,  87  N.  W.  1086,  holding  contract  between  intersecting  rail- 
roads to  share  in  hire  of  flagmen  or  switchmen  did  not  include  erection 
by  defendant  of  interlocking  system,  nor  sharing  expense;  dissenting 
opinion  in  Rainey  v.  Hogsett,  100  Fed.  210,  211,  40  C.  C.  A.  335,  major- 
ity holding  contracts  for  sale  of  coal  lands,  vendee  allowed  for  shortage 
claimed  within  certain  time  afterward  extended,  included  all  shortage 
claimed  in  extended  time;  Stockton  Sav.  etc.  Soc.  v.  Purvis,  112  Cal. 
239,  58  Am.  St.  Rep.  212,  44  Pao.  562,  Dederick  v.  Wolfe,  68  Miss.  505, 
24  Am.  St  Rep.  285,  9  South.  351,  Arbuckle  Bros.  v.  Kirkpatrick,  98 
Tenn.  229, 60  Am.  St.  Rep.  859, 86  L.  R.  A.  287, 39  S.  W.  5,  and  Arbuckle 
V.  XIates,  95  Va.  805,  30  S.  E.  497,  all  following  rule;  Beardsley  v. 
Beardsley,  138  U.  S.  266,  84  L.  Ed.  929,  11  Sup.  Ct.  319,  holding  that  it 
was  an  executed  contract  and  title  passed  to  appellee;  Union  Stock 
Yards  etc.  Co.  v.  Western  Land  etc.  Co.,  59  Fed.  53,  7  C.  C.  A.  660^ 
holding  transaction  to  be  a  bailment ;  Parke  etc.  Co.  v.  White  River  etc. 
Co.,  101  Cal.  39,  35  Pac.  443,  holding  lease  providing  that  title  is  to 
pass  on  payment  to  be  a  sale;  Chickering  v.  Bastress,  130  111.  214,  17 
Am.  St  Rep.  310,  22  N.  E.  542,  and  Graham  v.  Sadlier,  165  lU.  97,  46 
N.  £.  222,  what  relation  a  written  contract  creates  is  a  question  of  law ; 
Williams  v.  Dmmmond  etc.  Co.,  17  Tex.  Civ.  App.  640,  44  S.  W.  188, 
holding  contract  called  one  of  ^'agency"  to  be  one  of  sale. 

Where  a  manufacturer  contracted  to  loan**  certiOii  cars  'for  hire**  at  a 
stipulated  price,  for  which  railroad  gave  Its  notes,  on  payment  of  which 
cars  were  to  he  reTlnguished,  and  if  was  provided  that  upon  default  on  any 
of  the  notes,  vendor  mi^t  retake  cars,  sell  same  and  apply  proceeds  first 
to  payments  of  notes,  the  transaction  was  not  a  conditional  sale,  hut  a 
mortgage,  and  under  the  statutes  of  Missouri  should  have  been  recorded  to 
protect  cars  from  executions  against  the  railroad. 

Approved  in  Scandinavian-American  Bank  v.  Sabin,  227  Fed.  582, 
advancement  of  money  by  bank  to  bny  goods  held  mortgage;  Corbett 
V.  Riddle,  209  Fed.  815,  126  C.  C.  A.  535,  construing  contract  relating 
to  steam  shovel  as  a  conditional  sale,  though  designated  as  leiase  by 
parties;  Mishawaka  Woolen  Mfg.  Co.  v.  Westveer,  191  Fed.  470,  112 
C.  O.  A.  109,  construing  contract  as  absolute  sale  with  retention  of  title 
for  security  and  not  good  against  subsequent  mortgagee  for  value; 
Tompkins  v.  Monticello  etc.  Oil  Co.,  137  Fed.  629,  contract  for  purchase 
of  machineiy  providing  that  title  Temain  in  seller  until  payhient  and 
failure  to  execute  notes  as  provided  in  contract  or  pay  same  at  matur- 
ity, entitled  seller  to  take  possession,  was  mortgage  and  not  conditional 
•sale;  Contracting  ft  Bldg.  Co.  v.  Continental  Trust  Co.,  108  Fed.  3, 
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47  C.  C.  A.  143,  holding  delivery  of  locomotives  on  payment  of  agreed 
sum  and  execution  of  twelve  'Mease  warrants"  for  annual  payment  of 
'* rentals,"  title  remaining  in  ** lessor,"  mortgage;  Kennedy  v.  Lee,  147 
Cal.  601,  82  Pac.  259,  contract  for  sale  of  corporate  stock  on  condition 
that  buyer  pay  for  same  on  his  obtaining  control  of  corporation  and 
realizing  certain  sum  within  four  years  by  sale  of  property  or  earnings 
of  mine,  is  conditional  sale;  Scott  v.  Shnltz,  67  Kan.  607,  73  Pac.  904, 
where  lease  of  mining  property  for  term  stipulated  that  at  expiration 
personalty  not  consumed  should  be  returned  in  kind  or  value  at  lessor's 
option,  transaction  was  sale  of -personalty;  Andrews  &  Co.  v.  Colorado 
Sav.  Bank,  20  Colo.  319,  46  Am.  St.  Rep.  294,  36  Pac.  904,  following 
rule;  Chicago  Ry.  Equipment  Co.  v.  Merchants'  Bank,  136  U.  S.  280,  84  , 
L.  Ed.  352,  10  Sup.  Ct.  1002,  holding  that  agreement  for  retention  of 
title  by  vendor  until  notes  were  paid  was  a  chattel  mortgage;  Mc- 
Gourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  569,  39  L,  Ed.  1091,  13  Sup. 
Ct.  181,  treating  leases  as  mortgages;  Hart  v.  Barney  etc.  Mfg.  Co., 
7  Fed.  551,  552,  and  Central  Trust  Co.  v.  Ohio  Cent.  R.  Co-,  36  Fed.  534, 
holding  that  car-trust  certificates  were  mortgage  bonds;  Union  Stock 
etc.  Co.  V.  Western  Land  etc.  Co.,  59  Fed.  56,  7  C.  C.  A.  «60,  holding 
transaction  to  be  a  bailment;  In  re  Legg,  96  Fed.  327,  holding  condi- 
tional sale  providing  that  chattels  be  delivered  in  another  State  is  gov- 
erned by  law  of  latter  State ;  Dowdell  v.  Empire  Fumitnxe  etc.  Co.,  84 
Ala.  318,  4  South.  32,  holding  that  stipulations  show  an  absolute  debt 
for  purchase  pjice,  and  render  the  transaction  a  mortgage;  Palmer  v. 
Howard,  72  Cal.  297^  1  Am.  St.  Rep.  62,  13  Pac.  860,  holding  that  lien 
reserved  by  vendor  to  be  valid  must  conform  to  requirements  of  law  as 
to  chattel  mortgages;  Van  Allen  v.^ Francis,  123.  Cal.  478,  56  Pac.  340, 
where  payments  were  evidenced  by  notes  negatives  the  idea  of  their 
.being  payment;  National  Bank  of  Augusta  v.  Goodyear,  90  Ga.  728,  16 
S..E.  964,  holding  contract  of  goods  remaining  unsold  was  not  varied 
by  acceptance  of  notes  for  goods  already  sold;  Osborne  v.  Connor,  4 
Kan.  App.  614,  46  Pac.  328,  holding  that  notes  evidence  an  absolute 
sale  with  retention  of  possession  as  security;  Bailey  v.  Hervey,  135 
Mass.  174,  holding  vendor  had  elected  to  treat  transaction  as  a  sale, 
and  title  passed;  Babcock  v.  Williams,  75  Minn.  152,  77  N.  W.  793, 
holding  transaction  to  be  a  conditional  sale,  and  being  unrecorded,  in- 
valid; Silver  Bow  Mining  etc.  Co.  v.  Lowry,  6  Mont.  292,  293,  12  Pac. 
654,  if  seller  takes  note  for  purchase  price  secured  by  mortgage  on 
other  property,  sale  is  absolute;  Miles  v.  Edsall,  7  Mont.  193,  194,  14 
Pac.  702,  holding  lease  of  personal*  property,  with  parol  agreement  for 
a  conditional  sale,  does  not  constitute  fraud  in  law;  McClelland  v. 
Scroggin,  35  Neb.  545,  53  N.  W.  472,  holding  contract  not  a  conditional 
sale,  but  a  bailment;  Redenill  v.  Gillen,  3  N.  M.  530,  531,  4  N.  M.  80,  81, 
12  Pac.  874,  875,  holding  vendor  could  replevy  piano  sold  on  install- 
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ments  from  subsequent  purchaser  without  notice;  Kessler  v.  Manliein, 
114  La,  624,  38  South.  475,  arguendo. 

Distinguished  in  Dunlop  v.  Mercer,  156  Fed.  549,  86  C.  C.  A.  136, 
agreement  that  purchaser  will  buy  and  pay  for  merphandise,  that  he 
will  sell  it  in  regular  course  of  business,  but  that  proceeds  shall  be 
applied  as  credit  or  as  collateral  security  to  debt  of  vendee,  at  option 
of  vendor,  and  that  title  sliall  remain  in  vendor  till  paid  for,  is  condi- 
tional sale;  Harkness  v. 'Russell,  118  U.  S.  680,  SO  L.  Ed.  291,  7  Sup.  Ct. 
60,  holding  transaction  was  not  a  mortgage,  but  a  conditional  sale,  and 
valid;  The  Marina,  19  Fed.  764,  where  goods  are  to  remain  property  of 
vendor,  transaction  is  a  conditional  sale ;  Duplex  Printing  etc.  Co.  v. 
Journal  Printing  Co.,  1  Penne.  (Del.)  574,  43  Atl.  844,  where  plaintiff 
retained  title  to  the  property;  Russell  v.  Harkness,  4  Utah,  202,  7  Pac. 
866,  holding  transaction  to  be  a  conditional  sale. 

Denied  in  Freed  Furniture  etc.  Co.  v.  Sorenson,  28  Utah,  429,  431, 
107  Am.  St.  Eep.  7S1,  79  Pac.  566,  567,  contract  note  providing  for  in- 
stallment payments  reserving  title  in  seller  till  fully  paid,  and  authoriz- 
ing seller  on  default  to  take  possession  and  indorse  value  of  property 
on  note  or  resell  same  and  indorse  proceeds,  is  conditional  sale ;  Norton 
▼.  Pilger,  30  Neb.  866,  47  N.  W.  472,  presuming  chattel  mortgage  where 
mortgagor  retains  possession  fraudulent,  though  recorded. 

Conditional  sales.    Note,  37  Am.  Rep.  668. 

Conditional  sale  of  chattels.    Note,  67  Am.  Rep.  580,  581. 

Question  whether  transaction  is  mortgage  or  conditional  sale. 
Note,  1  Am.  Bt.  TLffp.  64. 

What  constitutes  a  transaction  a  sale.  Note,  94  Am.  St.  Rep.  213, 
286. 

Whether  contract  is  chattel  mortgage  rather  than  conditional  sale 
because  of  clause  authorizing  vendor  to  retake  and  sell  goods  and 
return  surplus  proceeds  to  vendee.    Note,  3  Ann.  Gas.  640. 

Conditional  sale  as  distinguished  from  bailment  or  lease.  Note,  12 
Ann.  Gas.  879. 

Executory  sale  when  title  to  personalty  is  retained  until  payment. 
Note,  5  L.  R.  A.  (N.-  S.)  476. 

102  U.  S.  248-256,  26  L.  Bd.  136,  WTLLIAHS  ▼.  BEUPFT. 

In  most  States  a  supersedeas  is  an  auxiliary  process,  but  in  Virginia 
ft  Is  a  snhstitiite  for  the  writ  of  error  in  all  cases  in  wliich  it  is  designed 
to  supersede  Judgment  helow. 

Approved  in  Karry  v.  Superior  Court,  162  Cal.  296,  128  Pac.  763,  de- 
fining '  ^supersedeas " ;  Dulin  v.  Pacific  Wood  etc.  Co.,  98  Cal.  306,  33 
Pac.  124,  holding  that  supersedeas  cannot  perform  the  services  of  an 
injunction ;  State  v.  Jacobs,  107  N.  C.  781,  22  Am.  St  Rep.  918, 11  S.  iJ. 
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964,  holding  that  the  discharge  of  the  supersedeas  would  have  the  same 
effect  as  the  dismissal  of  an  appeal;  State  v.  Judge  of  Twentieth  Judi- 
cial District  Court,  33  La.  Ann.  1389,  arguendo. 

Implied  power  of  courts  to  issue  writs  of  supersedeas.    Note,  67 
Am.  St.  Rep.  716. 

Supreme  Court  has  w^ellate  Juiisdletioii  of  decision  in  Ugliest  State 
court  upon  a  Federal  question.  > 

Approved  in  Stevens  v.  Griffith,  111  U.  S.  50,  28  L.  Ed.  848,  4  Sup. 
Ct.  284,  taking  jurisdiction  where  Confederate  enactment  was  repugnant 
to  the  Constitution;  Virginia  Coupon  Cases,  114  U.  S.  310,  29  L.  Ed. 
199)  5  Sup.  Ct.  924,  holding  judgment  of  State  court  to  be  reviewable. 

What  adjudication  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518. 

When  Supreme  Court  has  once  acquired  Jurisdiction,  it  may  send  process 
to  enforce  its  Judgment  to  the  appellate  court  of  the  State,  or  the  infeilor 
court,  whose  Judgment  is  reversed. 

Approved  in  Goodrich  v.  Wilson,  135  Mass.  33,  holding  that  it  was 
the  duty  of  the  Superior  Court  to  execute  mandate  of  Federal  court; 
Seeligson  v.  Texas  Transp.  Co.,  70  Tex.  201,  7  S.  W.  709,  holding  order 
of  Federal  court  in  removal  cause,  dismissed  for  lack  of  .jurisdiction, 
cannot  control  State  court. 

Supreme  Court  has  appellate  Jurisdiction  over  decision  of  highest  State 
court  aiBrming  or  denying  Judgment  of  court  over  which  it  has  sppellate 
authority,  if  a  Federal  question  is  involved,  though  such  decision  refnse  a 
writ  of  error  or  supersedeas,  or  dismiss  a  writ  previously  allowed. 

Approved  in  Welch  v.  County  Court,  29  W.  Va.  78,  1  S.  E.  348,  hold- 
ing that  denial  to  issue  writ  of  certiorari  may  be  reviewed. 

Miscellaneous.    Cited  in  Rhea  v.  Preston,  75  Va.  765. 

102  V.  S.  256-263,  26  L.  Ed.  101,  PEOPLE'S  BANK  v.  OALHOUK. 

Mere  consent  of  parties  cannot  confer  Jurisdiction  upon  |t  Federal  court. 
Approved  in  Palmer  v.  Texas,  212  U.  S.  126,  53  L.  Ed.  439,  29  Sup. 
Ct.  230,  where  State  court  has  acquired  jurisdiction  over  property,  Fed- 
eral court  will  not  interfere;  City  of  New  Orleans  v.  Howard,  160  Fed. 
398,  87  C,  C.  A.  345,  a  Circuit  Court  having  possession  of  the  property 
had  jurisdiction  to  grant  partition;  Newton  v.  Gage,  155  Fed.  604, 
Federal  court  is  without  jurisdiction  to  entertain  cross-bill  by  an  inter- 
vener who  covild  not  have  been  party  to  the  original  bill;  Central  Trust 
Co.  V.  Viiiginia  etc.  Iron  Co.,  55  Fed.  774,  Handford  v.  United  States, 
92  Fed.  884,  35  C.  C.  A.  75,  and  First  Nat.  Bank  v.  Prager,  91  Fed.  693, 
34  C.  C.  A.  51,  all  following  rule;  Deford  v.  Meh^ffy,  18  Fed.  488,  hold- 
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ing  defect  in  removal  bond  may  be  cnred  by  amendment;  Olds  Wagon 
Works  V.  Benedict,  67  Fed.  6,  14  C.  C.  A.  285,  holding  intervener  can 
confer  no  additional  jurisdiction  on  Federal  courts;  Baltimore  Bldg. 
etc.  Assn.  v.  Alderson,  90  Fed.  146,  32  G.  C.  A.  542,  holding  order  ap- 
pointing receiver  was  without  the  jurisdiction,  since  parties  were  citi- 
zens of  same  State. 

Where  foreclosure  suit  was  instituted  in  Circuit  Court,  and  receiver 
appointed,  subsequent  proceedings  for  attachment,  Instituted  in  State  court, 
may  properly  be  removed  by  consent. 

Approved  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  52 
L.  Ed.  386,  28  Sup.  Ct.  182,  Circuit  Court  will  determine  validity  of 
liens  affecting  property  in  its  possession;  In  re  Porterfield,  138  Fed. 
197,  where  trust  deed  from  bankrupt  to  wife  recorded  less  than  four 
months  prior  to  State  suit  but  more,  than  four  months  prior  to  bank> 
ruptcy,  but  State  court  did  not  take  possession  of  property,  proceeds 
of  sale  under  bankruptcy  not  distributable  according  to  State  statute; 
Heidritter  v.  Elizabeth  Oil  etc.  Co.,  112  U.  S.  304,  28  L.  Ed.  788,  5  Sup. 
Ct.  139,  holding  court  first  taking  possession  acquires  exclusive  juris- 
diction; Tua  V.  Carriere,  117  U.  S.  208,  29  L.  Ed.  858,  6  Sup.  Ct.  569, 
holding  that  a  creditor  may  show  that  any  particular  object  is  not  in- 
cluded in  the  surrendered  estate;  Morgan's  Louisiana  etc.  S.  S.  Co.  v. 
Texas  Cent.  Ry.  Co.,  137  U.  S.  201,  34  L.  Ed.  686,  11  Sup.  Ct.  71,  where 
Federal  court  has  possession  of  the  property,  its  jurisdiction  upon  cross- 
bill does  not  depend  upon  citizenship;  Porter  v.  Sabin,  149  U.  S.  480, 
37  L.  Ed.  818,  13  Sup.  Ct.  1011,  where  State  court  has  appointed  a  re- 
ceiver for  corporation,  a  suit  cannot  be  brought  in  Federal  court  against 
its  ofBcer  without  making  him  a  party;  Abeel  v.  Culberson,  56  Fed.  333, 
enjoining  proceedings  in  State  court  after  removal;  Cohen  v.  Solomon, 
66  Fed.  413,  Federal  court  having  first  acquired  jurisdiction,  proceed- 
ings in  State  court  were  void;  Farmers'  Loan  etc.  Co.  v.  Houston  etc. 
Ry.  Co.,  44  Fed.  116,  Carey  v.  Houston  etc.  Ry.,  52  Fed.  674,  Compton 
V.  Jesup,  68  Fed.  279,  280, 15  C.  C.  A.  397,  36  C.  C.  A.  155,'and  Toledo 
etc.  R.  Co.  V.  Continental  Trust  Co.,  95  Fed.  504,  where  Federal  court 
by  its  receiver  has  possession  of  all  the  prox)erty  of  a  railroad,  it  has 
jurisdiction  of  suit  to  foreclose  mortgage  without  regard  to  citizenship 
of  parties;  Southern  Loan- etc.  Co.  v.  Benbow,  96  Fed.  519,  holding 
property  in  possession  of  State  court  will  not  be  interfered  with  by 
process  from  court  of  bankruptcy;  Belleville  Sav.  Bank  v.  Winslow, 
35  Fed.  472,  arguendo. 

Exclusiveness  of  jurisdiction  by  appointment  of  receiver.    Note,  20 
L.  R.  A.  395. 

• 

Miscellaneous.    Cited  in  Hitz  v.  Jenks,  185  U.  S.  169,  46  L.  Ed.  856, 
22  Sup.  Ct.  603,  holding  no  authority  conferred  upon  trustee  in  private. 
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trustee  to  sell  property  in  x>osse8sion  as  receiver,  where  court  not  asked 
to  give  authority ;  Pendleton  v.  Lutz,  78  Miss.  327,  29  South.  164,  hold- 
ing under  Act  March  3,  1887,  §  3,  where  amount  less  than  two  thousand 
dollars  and  State  court  holding  property  attached  before  receiver's  ap- 
pointment, latter  cannot  remove  suit. 

102  V,  8.  263-268,  26  L.  Ed.  164,  BOGEBS  T.  PALM3SB. 

Knowledge  of  attorney,  of  Insolvency  of  defendant,  against  wbom  he 
is  procuring  a  judgment  by  default,  is  impntahle  to  his  client. 

Approved  in  In  re  Pease,  129  Fed.  455,  where  trust  company  through 
its  attorney,  who  also  represented  creditors  of  merchant,  made  loan  to 
merchant  with  which  he  paid  clients  of  attorney,  and  company  took 
stock  under  mortgage  and  sold  it  next  day,  mortgage  was  void  under 
Bankruptcy  Act  1898,  §  67e ;  Barstow  v.  Beckett,  122  Fed.  147,  holding 
judgment  creditor  and  attorney,  latter  procuring  sale  of  debtor's  prop- 
erty and  purchasing  for  himself  and  client,  both  chargeable  with  notice ; 
Hewitt  V.  Boston  Straw  Board  Co.,  214  Mass.  264,  101  N.  E.  425,  trans- 
feree is  bound  by  information  acquired  by  his  attorney  in  making  at- 
tachment; Babbitt  v.  Kelley,  96  Mo.  App.  634,  70  S.  W.  386,  holding 
agent's  knowledge  of  debtor's  insolvency  before  recording  of  chattel 
mortgage  affects  his  principal,  creditor  of  mortgagor;  Pochin  v.  Knoe- 
bel,  63  Neb.  774,  89  N.  W.  267,  holding  purchaser  of  note  making  origi- 
nal payee  agent  to  collect  cannot  after  collection  and  default  of  agent 
repudiate  agency  and  recover  again  from  maker;  Wright  v.  Gotten,  140 
N.  C.  8,  52  S.  E.  143,  knowledge  of  son,  who  acted  as  father's  general 
financial  agent,  that  debtor  was  insolvent  was  knowledge  of  father  in 
receiving  preference;  Bigsby  v.  Eppstein,  39  Okl.  469,  136  Pac.  935, 
attorney's  knowledge  of  assignment  of  cause  for  trial  is  imputable  to 
client;  Clarke  v.  Rogers,  228  U.  S.  549,  67  L.  Ed.  960,  33  Sup.  Ct.  587, 
arguendo;  Sartwell  v.  North,  144  Mass.  194,  196,  10  N.  £.  827,  and 
Hyman  v.  Barmon,  6  Wash.  St.  520,  33  Pac.  1078,  both  following  rule; 
Brown  v.  Jefferson  etc.  Nat.^Bank,  19  Blatchf.  333,  9  Fed.  272,  holding 
knowledge  of  attorney,  obtained  about  their  employment,  was  knowl- 
edge to  bank;  Denver  v.  Sherret,  88  Fed.  234,  81  C.  C.  A.  499,  holding 
that  discovery  of  defect  in  electric  light  pole  by  employee  is  notice  to 
company;  In  re  Dunavant,  96  Fed.  549,  holding  knowledge  of  fraud  by 
attorney  set  statute  of  limitations  running;  Hardten  v.  State,  32  Kan. 
639,  5  Pac.  213,  declaring  that  notice  to  agent  binds  principal;  Blake 
V.  Clary,  83  Me.  157,  21  Atl.  842,  holding  knowledge  of  attorney  that 
discharge  was  fraudulently  obtained  was  imputable  to  the  principal; 
Atlantic  Mills  v.  Indian  etc.  Mills,  147  Mass.  275,  9  Am.  St  Rep.  702, 
17  N.  E.  502,  charging  coi;poration  with  knowledge  of  common  treas- 
urer; Poucher  v.  Blanchard,  86  N.  Y.  262,  where  attorney  proceeds 
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under  a  State  statute,  client  is  responsible,  though  statute  be  subse* 
quently  declared  void. 

Distinguished  in  Pacific  Mfg.  Co.  v.  Brown,  8  Wash.  352,  36  Pac.  275, 
limiting  rule,  and  holding  party  should  not  lose  his  rights  to  intervene,* 
because  of  the  knowledge  of  his  attorney. 

Notice  to  agent  as  notice  to  principal.    Note,  24  AnL  St.  Rep.  228. 

Notice  to  attorney  as  notice  to  client.    Notes,  57  Am.  St.  Rep.  914; 
3  Ann.  Gas.  441. 

Where  father  procured  judgment  against  his  insolvent  son,  latter  aid- 
ing in  procuring  it,  and  fmner  having  reasonable  grounds  to  believe  latter 
inBOlvent,  held,  a  fraud  iQ^^t^  bankrupt  law. 

Approved  in  Westall  v.  if^ry,  171  Fed.  629,  96  C.  C.  A.  428,  bank- 
ruptcy follows  equity  practice ;  Pond  v.  New  York  National  Exch.  Bank, 
124  Fed.  993,  holding,  under  32  Stat.  801,  action  by  bankrupt's  trustee 
to  recover  preferential  pa3rnient  made  by  bankrupt  proper  in  equity 
though  remedy  at  law  adequate;  Cox  v.'  Wall,  99  Fed.  549,  holding 
equity  proper  forum  for  trustee's  bill  to  set  aside  sale  of  stock  of  goods 
by  bankrupt  as  fraudulent  though  remedy  exist  at  law. 

102  V.  8.  26»-273,  26  L.  Ed.  165,  FINCH  V.  UNITED  STATES. 
Not  cited. 

102  V.  S.  273-278,  26  Ii.  Ed.  152,  EAST  TENNESSEE  ETC.  R.  E.  00.  V. 
0OUNT7  OF  HAMELEN. 

Tmnmnlty  from  taxation  is  not  sucIl  a  franchise  of  a  railroad  as  will 
pass  to  purchaser  at  foreclosure  sale,  under  a  mortgage  or  statutory  lien, 
on  the  "property  and  franchises  of  the  company.'' 

Approved  in  Alexandria  Canal  etc.  Co.  v.  District  of  Columbia,  1 
Maekey  (D.  C),  224,  immunity  from  taxation  does  not  pass  to  lessees; 
Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va.  347,  49  S.  E.  509, 
applying  rule  under  statute  authorizing  foreclosure  purchaser  to  form 
corporation  with  all  rights  and  privileges  of  old;  Picard  v.  Tennessee 
etc.  R.  R.  Co.,  130  U.  S.  642,  32  L.  Ed.  1058,  9  Sup.  Ct,  642,  following 
rule;  Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L.  Ed.  835,  6  Sup.  Ct. 
651,  holding  that  exemption  passed  under  grant  of  all  ''rights,  powers 
and  privileges";  Little  Rock  etc.  Ry.  Co.  v.  McGehee,  41  Ark.  204,  hold- 
ing right  of  railroad  to  mode  of  assessing  damages  not  transferable; 
Winona  etc.  R.  R.to.  v.  Deuel,  3  Dak.  20,  12  N.  W.  567,  where  State, 
at  mortgage  sale,  bid  in  property  franchises,  etc.,  of  corporation,  the 
immunity  from  taxation  was  not  merged;  Memphis  v.  Phoenix  etc.  Ins. 
Co.,  91  Tenn.  571,  572, 19  S.  W.  1045,  holding  corporation  given  ''rights 
and  privileges"  of  an  existing  corporation,  does  not  have  immunity 
from  taxation;  Memphis  v.  Memphis  City  Bank,  91  Tenn.  590,  19  S.  W. 
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1049,  holding  legislatmre  authorized  to  increase  ''powers''  of  corpora- 
tions, cannot  confer  immunity  from  taxation. 

Distinguished  in  Buchanan  v.  Knoxville  etc.  R.  Co.,  71  Fed.  337,  18 
C.  C.  A.  122,  holding  that  whether  immunity  from  taxation  passed  de- 
pends upon  the  intention  evinced;  East  Tennessee  etc.  R.  Co.  v.  Pickerd, 
24  Fed.  617,  624,  holding  by  force  of  statutes  the  immunity  from  taxa- 
tion passed  to  purchaser^ 

Right  to  transfer  public  franchises.    Note,  35  Am.  St.  Rep.  405. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am.  St.  Rep.  723. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  99,  103. 

102  V.  B.  278-293,  26  L.  Ed.  138,  BUCHANAN  ▼.  ZJTCHFIELD. 

Constitutional  provision  limiting  municipal  indebtedness  to  five  per 
cent  of  taxable  property  means  whole  amount  of  taxable  property  within  its 
boundaries. 

Approved  in  State  v.  City  of  Helena,  24  Mont.  531,  63  Pac.  103,  hold- 
ing company  cannot  recover  for  water  furnished  the  city  in  excess  of 
constitutioni^l  limit  under  ordinance  appropriating  money  for  that  pur- 
pose; Board  of  Education  v.  Bitting,  9  N.  M.  596,  58  Pac.  397,  holdii^ 
municipal  corporations  could  each  incur  indebtedness  of  four  per  cent 
of  taxable  property,  though  two  may  cover  the  same  territory. 

What  is  municipal  indebtedness  within  constitutional  debt  limit. 
Note,  45  Am.  St.  Rep.  258. 

What  is  municipal  indebtedness  within  meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Rep.  242. 

No  legislature  can  confer  upon  a  municipal  corporation  authority  to 
contract  indebtedness  which  the  Constitution  declares  it  cannot  incur. 

Approved  in  Board  of  County  Commrs.  v.  Gillett,  9  OkL  598,  60  Pac. 
278,  it  is  good  defense  to  action  on  county  warrant  for  payment  of 
county  clerk's  salary  that  at  time  services  performed  and  warrant  is- 
sued county  debts  exceeded  limit  fixed  by  Act  Cong.  July  30,  1886, 
§4;  Martin  v.  Territory,  5  Okl.  194,  48  Pac.  108,  applying  rule -where 
warrants  issued  for  debts  of  provisional  government  in  excess  of  limit 
authorized  by  act  of  Congress  of  1886;  City  of  Guthrie  v.  New  Vienna 
Bank,  4  Okl.  211,  38  Pac.  10,  holding  void,  c.  14,  ORl?  Stats.,  attempting 
to  impose  provisional  debts  of  certain  towns  on  city  of  Guthrie,  as  con- 
flicting with  24  Stat.  171,  c.  818,  §  4,  limiting  amount  of  municipal  in- 
debtedness; Eaton  V.  Mimnaugh,  43  Or.  474,  73  Pac.  757,  holding  void 
Gen.  Laws  1903,  p.  104,  relating  to  relocation  of  county  seat  and  pro- 
viding for  erection  of  courthouse  payable  by  county  warrants  and 
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• 

directing  tax  levy  therefor;  Doon  Twp.  v.  CumminSy  142  U.  S.  373,  35 
L.  Ed.  1047,  12  Sup.  Ct.  222,  holding  bonds  void  against  purchaser  with 
knowledge  that  constitutional  limit  of  indebtedness  has  been  exceeded; 
Cumins  v.  Lawrence,  1  S.  D.  165,  46  N.  W.  184,  holding  that  legislative 
limitations' may  be  removed  or  suspended;  Earles  v.  Wells,  94  Wis.  296, 
59  Am.  St.  Bep.  888,  68  N.  W.  967,  declaring  void,  obligation  assumed 
in  excess  of  municipal  indebtedness. 

Distinguished  in  State  v.  Bradford,  12  S.  D.  207,  80  N,  W.  145, 
holding  constitutional  amendment  was  not  self -executing. 

Evasion  of  municipal  debt  limit  by  creation  of  holding  corporation 
or  eontract-dfor  future  purchase.    Note,  2  Ann.  Oas.  986. 

In  determining  taxable  property  in  county,  under  limitation  against 
debts  in  excess  of  five  per  cent  thereof,  last  assessment  for  year  preceding 
Isflning  of  bonds  ^onld  be  referred  to. 

Approved  in  Lake  v.  Standley,  24  Colo.  14,  49  Pac.  28,  following  rule; 
City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  216,  38  Pac.  11,  where 
there  is  no  assessment  of  property  for  tax  purposes,  there  is  no  power 
to  incur  indebtedness. 

Bonds  issued  in  excess  of  constitutional  limit  of  indebtedness  are  in- 
valid, even  in  hands  of  a  bona  fide  holder. 

Approved  in  Bates  v.  Independent  School  Dist.,  25  Fed.  195,  and 
HoUiday  v.  Hilderbrandt,  97  Iowa,  182,  66  N.  W.  91,  following  rule; 
Corbet  v.  Rocksbury,  94  Minn.  402,  103  N.  W..14,  bond  in  hands  of 
bona  fide  purchaser  issued  by  township  under  act  prescribing  assess- 
ment-roll as  determinative  of  amount  of  authorized  issue,  which  on 
face  exceeds  limit  of  issue,  is  void  as  to  excess,  irrespective  of  recitals; 
State  V.  Stanfield,  34  Okl.  530,  126  Pac.  241,  limitation  in  Sess.  Laws 
1910-11,  c.  80,  as  to  expenditures,  applies  to  courts  as  well  as  to  county 
officers;  Perry  Water  etc.  Co.  v.  City  of  Perry,  29  Okl.  600,  39  L.  R.  A. 
(N.  S.)  72,  120  Pac.  585,  contract  for  purchase  of  personalty  in  excess 
of  limit  imposed  by  law  invalid;  Superior  Mfg.  Co.  v.  School  Dist.,  28 
Okl.  299,  87  L.  E.  A.  (N.  S.)  1054,  114  Pac.  331,  denying  liability  of 
school  district  for  furniture  purchased  in  excess  of  debt  limit;  City  of 
Guthrie  v.  New  Vienna  Bank,  4  Okl.  218,  38  Pac.  12,  holding  void  c.  14, 
Okl.  Stats.,  imposing  provisional  debts  of  certain  towns  on  city  of  Guth- 
rie as  conflicting  with  24  Stat.  171,  c.  818,  §  4,  limiting  amount  of 
municipal  indebtedness;  lesser  v.  Warren  Borough,  237  Pa.  507,  43 
L.  B.  A.  (N.  S.)  839,  85  Atl.  841,  denying  validity  of  water  bonds  which 
exceeded  debt  limit ;  State  v.  Candland,  36  Utah,  425,  140  Am.  St  Bep. 
834,  24  L.  R.  A.  (N.  S.)  1260,  104  Pac.  293,  indebtedness  of  State  Uni- 
versity held  indebtedness  of  State  so  as  to  bring  it  within  limit;  Litch- 
field V.  Ballon,  114  U.  S.  191,  29  L.  Ed.  133,  5  Sup.  Ct.  821,  holding  that 
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bill  fails  for  want  of  equitable  jurisdiction;  Hopper  v.  Covington,  118 
U.  S.  151,  80  L.  EcL  192,  6  Sup.  Ct.  1026,  holding  bad,  complaint  not 
showing  for  what  purpose  bonds  were  issued;  Aetna  Life  Ins.  Co.  v. 
Middleport,  124  U.  S.  547,  31  L.  Ed.  541,  8  Sup.  Ct.  629,  Merrill  v. 
Monticello,  138  U.  S.  682,  34  L.  Ed.  1073,  11  Sup.  Ct.  444,  Brenham  v. 
German  American  Bank,  144  U.  S.  188,  36  L.  Ed.  396, 12  Sup.  Ct.  565,  and 
Thomas  v.  Lansing,  21  Blatchf.  130,  14  Fed.  627,  all  holding  bona  fide 
purchaser  not  protected  where  bonds  ^  were  issued  without  authority ; 
Third  Nat.  Bank  v.  Harrison,  3  McCrary,  322,  10  Fed.  248,  holding  an 
option  deed  is  not  a  gambling  device,  and  note  given  for  same  is  valid; 
Morton  v.  Nevada,  41  Fed.  586,  holding  void,  bonds  issued  in  viola- 
tion of  the  Constitution. 

Distinguished  in  Trainor  v.  Lee,  34  R.  I.  357,  Ann.  Cas.  19140,  1213, 
83  Atl.  852,  officer's  fees  are  not  included  in  such  debts;  Aetna  Life 
Ins.  Co.  V.  Lyon,  44  Fed.  342,  holding  refunding  bonds  issued  to  take 
up  a  prior  indebtedness  are  not  invalid,  though  in  excess  of  limit  of 
indebtedness. 

Purchaser  of  bonds  is  bound  to  take  notice  not  only  of  constitiitional 
limitation  upon  municipal  indebtedneas,  but  of  such  facts  as  official  assess- 
ments disclose  concerning  value  of  taxable  propisrty  within  municipality. 

Approved  in  Dixon  County  v.  Field,  111  U.  S.  96,  28  L.  Ed.  364, 
4  Sup.  Ct.  321,  holding  county  not  estopped  by  recitals  in  bonds  to 
deny  their  validity;  Nesbit  v.  Riverside  Independent  Dist.,  144  U.  S. 
617,  36  L.  Ed.  565,  12"  Sup.  Ct.  747,  charging  holders  of  bonds  with  no- 
tice of  taxable  property;  Nesbit  v.  Independent  School  Dist.,  25  Fed. 
637,  holding  purchaser  of  bonds  charged  with  notice  of  the  financial 
condition  of  school  district  so  far  as  it  affects  constitutional  power  to 
issue;  Anderson  v.  Orient  Fire  Ins.  Co.,  88  Iowa,  591,  55  N.  W.  352, 
holding  municipal  bonds  in  excess  of  constitutional  limitation,  void; 
Little  V.  Portland,  26  Or.  245,  37  Pac.  913,  though  limit  of  municipal 
indebtedness  has  been  reached,  a  contract  for  street  improvements,  to 
be  paid  by  local  assessment,  is  valid. 

Distinguished  in  Thomas  v.  Burlington,  69  Iowa,  143,  28  N.  W.  482, 
holding  payment  under  protest  to  city  indebted  beyond  constitutional 
limit,  recoverable;  Walla  Walla  v,  Walla  Walla  Water  Co.,  172  U.  S. 
19,  43  L.  Ed.  349,  19  Sup.  Ct.  85,  holding  that  indebtedness  did  not 
exceed  the  amount  authorized  by  the  charter. 

When  bonds  contain  recitals  upon  tbe  part  of  municipal  officers  that 
they  were  issued  in  compliance  with  Oonstitution,  the  city  cannot  deny  the 
truth  of  such  representations  as  against  a  bona  fide  holder. 

Approved  in  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212 
tr.  S.  68,  53  L.  Ed.  406,  29  Sup.  Ct.  237,  such  recitals  import  compli- 
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ance  with  tlie  statnte;  Waite  v.  Santa  Crnz,  184  U.  S.  318,  46  L.  Ed. 
564,  22  Sup.  Ct.  333,  holding  recitals  in  refunding  bonds  which  were 
authorized  to  be  issued  estop  city  to, deny  validity  of  indebtedness  for 
which  issual;  Truman  v.  Inhabitants  of  Town  of  Harmony,  205  Fed. 
554,  reaffirming  rule  as  to  railroad  aid  bonds;  Wesson  v.  Town  of  Mt. 
Vernon,  98  Fed.  809,  39  C.  C.  A.  301,  holding  township  authorized  to 
issue  bonds  to  refund  legal  indebtedness  cannot  deny  recitals  that 
statute  has  been  complied  with;  Board  of  Commrs.  of  Lake  County  v. 
Sutliff,  97  Fed.  276,  38  C.  C.  A.  167,  holding  where  bonds  were  issued 
purporting  to  comply  with  Colo.  Laws  1877,  but  clerk  kept  no  book 
authorized  thereby,  holder  could  rely  on  recitals;  County  of  Ada  v. 
Bullen  Bridge  Co.,  6  Idaho,  92,  47  Pac.  824,  holding  action  will  lie  to 
cancel  warrants  drawn  upon  county  bridge  fund  by  county  commis- 
sioners without  authority  and  against  Constitution;  State  v.  Wabash 
Ry.  Co.,  169  Mo.  675,  70  S.  W.  135,  holding  county  cannot,  under  sec- 
tion 9274,  Mo.  Rev.  Stats.  1899,  collect  tax  in  excess  of  forty  cents, 
constitutional  limit,  to  meet  valid  outstanding  warrants;  National  Life 
Ins.  Co.  V.  Mead,  13  S.  D.  45,  79  Am.  St.  Rep.  880*,  82  N.  W.  79,  hold- 
ing bonds  reciting  compliance  with  S.  D.  Laws  1890,  c.  57,  do  not  estop 
city  to  allege  excess  indebtedness  where  purchaser  bound  to  take  notice 
of  existing  indebtedness;  dissenting  opinion  in  Quinlan  v.  Green  County, 
157  Fed.  44,  19  L.  R.  A.  (N.  S.)  849,  84  C.  C.  A.  537,  majority  sustain- 
ing presumptions  as  to  compliance  with  conditions  precedent;  Bonham 
V.  Needles,  103  U.  S.  651,  26  L.  Ed.  452,  Northern  Bank  v.  Porter  Twp., 
110  U.  S.  616,  28  L.  Ed.  261,  4  Sup.  Ct.  258,  Moulton  v.  Evansville,  25 
Fed.  386,  and  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  319, 
326,  44  L.  R.  A.  255,  258,  31  S.  £.  485,  487,  all  following  rule;  Chaffee 
V.  Potter,  142  U.  S.  364,  365,  36  L.  Ed.  1048,  1044,  12  Sup.  Ct.  219,  220, 
where  there  is  an  express  recital  that  limit  of  issue  has  not  been  passed, 
holder  is  not  bound  to  look  further;  Provident  Trust  Co.  v.  Mercer, 
170  U.  S.  601,  42  Ii.  Ed.  1160,  18  Sup.  Ct.  792,  where  bonds  in  escrow 
were  delivered,  county  was  estopped  to  deny  the  performance  of  the 
condition;  Gunnison  County  Commrs.  v.  Rollins,  173  U.  S.  263,  271, 
43  L.  Ed.  694,  19  Sup.  Ct.  393,  396,  holding  county  estopped  by  recitals 
to  assert  that  bonds  were  issued  in  excess  of  the  limit  of  indebtedness; 
Kelly  V.  Milan,  21  Fed.  861,  holding  town  not  estopped  by  recital  of 
fact,  which  it  was  the  duty  of  the  officer  to  decide;  Potter  v.  Chaffee, 
33  Fed.  616,  holding  recitals  showing  full  compliance  with  statute  will 
estop  county;  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
791,  10  C.  C.  A.  637,  holding  recitals  in  bonds  will  not  estop  county 
from  showing  representative  body  had  no  power  to  issue  same;  Dudley 
V.  Board  of  Commrs.  of  Lake  County,  80  Fed.  677,  26  C.  C.  A.  82, 
holding  county  estopped  by  recital  in  bonds,  where  officers  failed  to 
make  their  semi-annual  financial  statement;  Lane  v.  Embden,  72  Me. 
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362,  holding  recital  of  bond  as  to  execution  of  the  power,  binding  on 
town;  Read  v.  Atlantic  City,  49  N.  J.  L.  563,  9  Atl.  762,  holding  city 
was  not  estopped  to  deny  its  authority  to  make  the  contract;  Johnson 
City  V.  Charleston  etc.  R.  R.  Co.,  100  Tenn.-  147,  44  S.  W.  %72,  holding 
recital  in-  bonds  did  not  estop  city  from  denying  fact  they  had  no 
authority  to  decide;  dissenting  opinion  in  Coler  v.  Board  of  Commrs. 
of  Santa  Fe,  6  N.  M.  161,  27  Pac.  635,  majority  holding  recital  in  bond 
that  it  is  in  accordance  with  authorizing  laws  cannot  be  denied  by 
county  as  against  a  bona  fide  holder;  Grenada  County  Suprs.  v.  Brog- 
den,  112  U.  S.  267,  28  L.  Ed.  706,  5  Sup.  Ct.  128,  arguendo. 

Distinguished  in  Wetzell  v.  Paducah,  117  Fed.  657,  holding  city 
estopped  to  deny  bonds  issued  under  authority  of  statute,  purporting 
to  comply  therewith,  on  which  city  paid  interest  for  nine  years;  Poirier 
Mfg.  Co.  V.  Kitts,  18  N.  D.  624,  138  Am.  St.  Rep.  787,  120  N.  W.  558, 
recital  in  school  bonds  held  not  to  estop  school  district  from  setting 
up  defense  of  illegality;  Salt  Creek  Twp.  v.  Bridge  Co.,  51  Kan.  527, 
33  Pac.  305,  holding  contract  made  by  municipal  officers  beyond  their 
power,  is  void. 

Municipal  bonds  and  defenses  thereto.    Note,  .98  Am.  Bee.  688. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  Ann. 
Gas.  191,  1245. 

Mere  fact  that  bonds  were  laraed,  wlthont  any  recitals  of  the  circum- 
stances bringing  them  within  limit  of  indebtednesB  fixed  by  Oonstitntion,  Is 
not  of  its^  conclusive  proof,  in  favor  of  a  bona  fide  holder,  that  the  dr- 
comstances  existed  which  authorized  them  to  be  issaed. 

Approved  in  Quinlan  v.  Green  County,  205  U.  S.  422,  51  L.  Ed.  864, 
27  Sup.  Ct.  505,  there  is  a  rebuttable  presumption  that  there  has  been 
a  compliance  with  condition  precedent  to  issuance  of  county  bonds ;  City 
of  Santa  Cruz  v.  Wykes,  202  Fed.  370,  120  C.  C.  A.  485,  bonds  of 
private  corporation  operating  waterworks  without  recitals  are  not  bind- 
ing on  municipality;  Green  Co.  v.  Shortell,  116  Ky.  125,  75  S.  W.  254, 
where  statute  authorized  issuance  of  county  railroad  aid  bonds  and 
county  issued  bonds  on  specified  conditions  to  be  performed  by  road, 
which  were  not  printed  on  bonds  but  appeared  on  records,  noncompli- 
ance with  conditions  is  defense  against  purchaser;  Brown  v.  City  of 
Newburyport,  209  Mass.  264,  Ann.  Oaa.  1912B,  495,  95  N.  E.  507,  issu- 
ance of  note  does  not  imx>ort  authority  to  municipal  officers  to  negotiate 
a  loan;  School  Dist.  v.  Stone,  106  U.  S.  186,  27  L.  Ed.  91, 1  Sup.  Ct.  86, 
holding  district  not  estopped  to  show  bonds  exceeded  the  constitutional 
limit  of  indebtedness;  Merchants'  Exchange  Nat.  Bank  v.  Bergen 
County,  115  U.  S.  392,  29  L.  Ed.  432,  6  Sup.  Ct  91,  where  bond  con- 
tained no  -recitals,  bona  fide  holder  is  not  protected ;  Hedges  v.  Dixon 
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Co.,  150  U.  S.  190,  37  L.  Ed.  1048,  14  Sup.  Ct.  74,  holdeis  of  bonds  could 
not  surrender  those  in  excess  of  limit  of  indebtedness  and  recover  on 
residue;  Citizens'  Sav.  Assn.  v.  Perry,  156  U.  S.  701,  712,  39  L.  Ed.  590, 
594,  15  Sup.  Ct.  550,  554,  there  being  no  recital  in  bond,  county  could 
show  nonperformance  of  condition;  Evansville  v.  Dennett,  161  U.  S.  442, 
40  Lb  Ed.  763, 16  Sup.  Ct.  616,  holding  recitals  in  bond  were  not  such  as  to 
put  purchaser  on  inquiry ;  Hopper  v.  Covington,  10  Biss.  490,  8  Fed.  779, 
and  Board  of  Chosen  Freeholders  v.  Merchants'  Nat.  Bank,  21  Blatchf. 
15,  17,  12  Fed.  745,  746,  where  municipal  bonds  do  not  contain  recitals 
asserting  them  to  be  issued  conformably  to  law,  a  purchaser  for  value 
cannot  recover;  Francis  v.  Howard,  50  Fed.  55,  60,  holding  bonds  issued 
in  excess  of  legal  limit  are  void;  Mercer  County  v.  Provident  Life  etc. 
Co.,  72  Fed.  630,  632,  19  C.  C.  A.  44,  holding  county  could  show  non- 
compliance with  condition  upon  which  power  to  issue  rested;  dissenting 
opinion  in  Flagg  v.  School  District,  4  N.  D.  53,  25  L.  B.  A.  373,  58  N.  W. 
507,  majority  holding  bonds  registered  as  legal  under  statute  not  open 
to  questions  in  hands  of  bona  fide  holders. 

Distinguished  in  National  Life  Ins.  Co.  v.  Board  of  Education,  62 
Fed.  790, 10  C.  C.  A.  637,  holding  recitals  in  bonds  will  not  estop  county 
from  showing  representative  body  had  no  authority  to  issue  same; 
Coler  V.  Board  of  Commrs.  of  Santa  Fe,  6  N.  M.  134,  27  Pac.  630,  hold- 
ing recital  in  bond  of  compliance  with  statute  cannot  be  denied  by 
county  as  against  a  bona  fide  holder. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  945,  948. 

The  settled  principles  of  the  law  cannot,  with  safety  to  the  public,  be 
disregarded  in  order  to  remedy  the  hardships  of  special  cases. 

Approved  in  City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  221,  38  Pac. 
13,  holding  void  e.  14,  Okl.  Stats.,  imposing  provisional  debts  of  cer- 
tain towns  on  city  of  Quthrie,  as  conflicting  with  24  Stat.  171,  c.  818, 
§  14,  limiting  amount  of  municipal  indebtedness ;  Berlin  Iron  Bridge 
Co.  V.  San  Antonio,  62  Fed.  890,  following  rule;  Perry  v,  Burton,  126 
111.  605,  18  N.  E.  657,  arguendo. 

• 
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Money  paid  for  city  bonds,  which  cannot  be  enforced  liecaiise  defec- 
tively executed,  being  antedated  to  avoid  registry,  can  be  recovered  ftom 
dty. 

Approved  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  8.  630,  44  L.  Ed. 
616,  20  Sup.  Ct.  503,  holding  national  bank  using  money  obtained  by 
vice-president  as  loan  from  another  bank  cannot  escape  liability  because 
of  bank's  inability  to  borrow;  Inhabitants  of  Town  of  Harmony  v.  Tru- 
man, 212  Fed.  16,  128  C.  C.  A.  544,  permitting  recovery  of  money  paid 


102  U.  S.  294r-300      NOTES  ON  U.  S.  REPORTS.  78 

out  within  constitutional  limit;  Fratik  v.  Butler  Co.,  139  Fed.  122,  71 
C.  C.  A.  571,  county  railroad  bonds  issued  on  vote  of  people  without 
registration  and  certification  required  by  Constitution  and  statutes  are 
not  enforceable  against  county  by  holders;  In  re  Waterloo  Organ  Co., 
134  Fed.  348,  67  C.  C.  A.  327,  where  corporation  pledged  bonds  to  bank 
as  security  for  credit  on  agreement  that  corporation  could  sell  bonds  at 
par,  and  on  payment  of  proceeds  bank  would  release  bonds,  bonds  were 
valid  claims  against  corporation's  bankrupt  estate;  In  re  Waterloo 
Organ  Co.,  134  Fed.  344,  67  C.  C.  A.  255,  where  corporation  president 
gave  note  to  stockholder  for  stock  and  latter  indorsed  note  to  secretary, 
who  gave  him  order  on  corporation's  trustee  for  bonds,  but  note  not 
collected  and  bonds  not  entered  as  debt,  bonds  void  and  not  allowable 
against  corporation's  bankrupt  estate;  Chelsea  Sav.  Bank  v.  City  of 
Ironwood,  130  Fed.  412,  413,  66  C.  C.  A.  230,  where  city  issued  bonds 
subsequently  adjudged  invalid  for  irregularity  in  issuance,  and  sold 
same  to  firm,  which  paid  part  of  price  and  resold  them,  holder  could  sue 
city  for  consideration  received  by  it,  to  exclusion  of  receiver  for  firm; 
Board  of  Commrs.  of  Kearny  County  v.  Irvine,  126  Fed.  692,  61  C.  C.  A. 
607,  holding  bona  fide  purchasers  of  county  bonds  issued  in  payment  of 
outstanding  warrants,  bonds  being  adjudged  void,  entitled  in  equity  to 
enforce  rights  of  original  warrant  holders ;  Geer  v.  School  Dist.  No.  11, 
111  Fed.  688,  49  C.  C.  A.  539,  holding  school  district  cannot  escape  lia- 
bility to  lender  of  money  used  to  build  schoolhouse,  who  innocently  took 
bonds  void  for  exceeding  statutory  indebtedness;  City  of  Mobile  v. 
Mobile  Elec.  Supply  Co.,  6  Ala.  App.  136,  60  South.  428,  permitting 
recovery  on  implied  contract  where  goods  sold  to  city  under  illegal 
agreement ;  School  Dist.  No.  1  v.  School  Dist.  No.  7,  33  Colo.  47,  78  Pac. 
691,  Const.,  art.  XV,  §  12,  prohibiting  passage  of  law  imposing  on  peo- 
ple of  any  county  or  municipal  subdivision  of  State  new  liability  with 
respect  to  past  transactions,  does  not  apply  to  governmental  subdivi- 
sions of  State  or  county;  School  City  of  Rushville  v.  Hayes,  162  Ind. 
197,  70  N.  E.  136,  where  statute  under  which  school  district  issued 
bonds  is  void,  district  not  estopped  to  deny  validity  of  bonds;  Wilson 
V.  King's  Lake  Drainage  etc.  Dist.,  257  Mo.  288,  165  S.  W.  739,  uphold- 
ing quantum  meruit  where  warrants  of  de  facto  drainage  district  in- 
valid; Wilson  v.  King's  Lake  Drainage  etc.  Dist.,  176  Mo.  App.  496,  158 
S.  W.  939,  quantum  meruit  may  be  maintained  against  successor  of  de- 
fectively organized  drainage  district  on  warrants  issued  by  latter;  Hol- 
lister  V.  Ruddy,  66  N.  J.  L.  68,  48  Atl.  610,  sustaining  recovery  on  quan- 
tum meruit  on  contract  for  mason  work  on  bridge,  contract  having  been 
set  aside  for  irregularities;  Rice  v.  Ashland  Co.,  114  Wis.  138,  89  N.  W. 
911,  holding  purchaser  of  lands  from  county  taking  deeds  of  clerk  void 
for  insufficient  purchase  price  may  recover  money  paid  county  having 
used  same;  Thompson  v.  Town  of  Elton,  109  Wis.  595,  85  N.  W.  427, 
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holding  city  borrowing  and  using  money  for  legitimate  city  purposes 
liable  to  lender  in  action  for  money  had  and  received;  Read  v.  Platts- 
mouth,  107  U.  S.  575,  27  L.  Ed.  417,  2  Sup.  Ct.  215,  forcing  city  to  re- 
fund money  paid  for  void  bonds;  Railway  Cos.  v.  Keokuk  Bridge  Co., 
131  U.  S.  389,  83  L.  Ed.  163,  9  Sup.  Ct.  776,  holding  parties  were  liable 
to  bridge  company  whether  lease  was  valid  or  not;  Merrill  v.  Monti- 
cello,  72  Fed.  463,  464, 18  C.  C.  A.  6'36,  holding  cause  of  action  accrued 
when  town  denied  its  liability  on  bonds ;  Irvine  v.  l^oard  of  Commrs.  of 
Kearny  County,  75  Fed.  767,  subrogating  purchaser  of  void  bonds  to 
rights  of  holder  of  warrants ;  Ashuelot  Nat.  Bank  v.  Lyon,  81  Fed.  130, 
holding  bonds  in  excess  of  constitutional  limit  of  indebtedness  are  not 
to  be  counted  in  estimating  indebtedness  of  the  corporation,  as  against 
other  bonds ;  Douglass  v.  Kavanaugh,  90  Fed.  378,  33  C.  C.  A.  107,  hold- 
ers of  illegal  issue  of  stock  to  recover  purchase  price;  Iron  Mountain 
etc.  R.  R.  Co.  V.  Stansell,  43  Ark.  283,  admitting  illegal  change  tickets 
as  evidence  of  amount  due  on  contracts;  Sacks  v.  Minneapolis,  75  Minn. 
36,  77  N.  W.  565,  holding  city  liable  for  unauthorized  condemnation 
proceedings;  State  v.  Dickerman,  16  Mont.  293,  40  Pac.  701,  upholding 
statute  providing  that  money  borrowed  on  void  school  bonds  may  be  re- 
paid from  sale  of  subsequent  bonds;  Guthrie  v.  Territory,  1  Okl.  198, 
21  L.  B.  A.  846,  31  Pac.  193,  holding  city  succeeding  to  franchise  of  a 
village  is  liable  on  its  contracts;  Hoag  v.  Greenwich,  133  N.  Y.  162,  30 
N.  E.  844,  where  commissioners  had  authority  to  borrow  money,  lender 
could  recover,  though  bonds  were  void;  Budge  v.  Grand  Forks,  1  N.  D. 
314,  10  L.  B.  A.  167,  47  N.  W.  391,  holding  purchaser  could  not  recover 
money  paid  for  invalid  tax  sale  certificate;  Salt  Lake  City  v.  Hollister, 
118  U.  S.  263,  30  L.  Ed.  178,  6  Sup.  Ct.  1059  (affirming  3  Utah,  207,  2 
Pac.  204),  holding  municipal  corporation  receiving  the  benefits  of  a 
distillery  is  liable  for  revenue  tax,  although  such  acts  are  unauthorized ; 
dissenting  opinion  in  Bath  Gas-light  Co.  v.  ClafiEy,  151  N.  Y.  45,  36 
L.  B.  A.  671,  45  N.  E.  396,  majority  enforcing  payment  of  rent  for  occu- 
pation had  under  an  ultra  vires  lease;  Portland  Sav.  Bank  v.  EvansviUe, 
25^  Fed.  391,  arguendo. 

Distinguished  in  State  of  Washington  v.  Pullman,  23  Wash.  588,  63 
Pac.  266,  holding  city  contracting  to  use  and  buy  water  system  at  end 
of  term,- without  election  required  by  Hill's  Code  Wash.,  §  696,  not  es- 
topped by  receiving  benefits;  Aetna  life  Ins.  Co.  v.  Middleport,  124 
U.  S.  546,  547,  31  L.  Ed.  541,  8  Sup.  Ct.  628,  629,  where  bonds  were  void 
because  issued  without  authority;  Hedges  v.  Dixon  County,  150  U.  S. 
185, 186,  37  L.  Ed.  1046,  14  Sup.  Ct.  72,  holders  of  bonds  issued  in  excess 
of  debt  limit  cannot  surrender  part  and  recover  on  rest;  Morton  v. 
Nevada,  41  Fed.  588,  holding  no  action  could  be  maintained  to  recover 
money  paid  for  void  bonds ;  Missouri  Pac.  Ry.  Co.  v.  Sidell,  67  Fed.  469, 
14  C.  C.  A.  477,  holding  company  could  not  escape  liability  on  the  con- 


102  U.  S.  294-300      NOTES  ON  U.  S.  REPORTS.  80 

tract  because  not  approved  by  its  directors;  Miller  v.  Perris  Irr.  Dist., 
92  Fed^  268,  in  action  to  cancel  void  bonds,  it  is  not  necessary  to  tender 
the  consideration;  Pennock  v.  Douglas,  39  Neb.  299,  42  Am.  St.  Rep. 
684,  27  L.  R.  A.  124,  58  N.  W.  120,  holding  city  not  bound  to  refund 
money  received  for  sale  of  land  not  subject  to  the  tax;  State  v.  Moore, 
46  Neb.  592,  50  Am.  St.  Rep.  628,  63  N.  W.  194,  holding  that  the  ante- 
dating, under  the  circumstances,  was  not  a  substantial  defect;  dissent- 
ing opinion  in  Wilson  v.  Kings  Lake  Drainage  etc.  Dist.,  176  Mo.  App. 
533, 158  S.  W.  951,  majority  holding  quantum  meruit  may  be  maintained 
against  successor  of  defectively  organized  drainage  district  on  warrants 
issued  by  latter. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  861. 

Municipfil  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  691. 

If  county  obtains  money  of  others  without  authority,  the  law,  inde- 
pendent of  any  statute,  will  compel  restitution. 

Approved  in  Hill  County  v.  Shaw  &  Borden  Co.,  225  Fed.  478 
(C.  C.  A.),  permitting  recovery  in  quantum  meruit  where  contract  with 
city  for  printing  was  merely  illegal  but  statute  imposed  no  penalty; 
In  re  Johnson,  224  Fed.  186,  upholding  mortgage  based  upon  considera- 
tion in  part  valid;  In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  upholding  car- 
rier's right  to  recover  on  assignments  of  bills  of  lading  though  it  had 
violated  the  law;  Ijams  v.  Andrews,  151  Fed.  729,  81  C.  C.  A.  109,  com- 
pelling repayment  of  money  spent  by  one  in  interest  of  his  associates 
in  joint  adventure;  General  Electric  Co.  v.  Town  of  Ft.  Deposit,  174 
Ala.  183,  56  South.  804,  upholding  recovery  of  property  sold  to  town 
Tindier  contract  which  was  illegal  because  not  ratified  by  electors; 
Union  Nat.  Bank  v.  Lyons,  220  Mo.  559,  563,  119  S.  W.  545,  546,  uphold- 
ing recovery  of  money  loaned  and  used  though  note  given  as  security 
executed  without  authority;  Sparks  v.  Jasper  County,  213  Mo.  240,  112 
S.  W.  270,  denying  right  to  recover  money  paid  on  illegal  contract  with- 
out offering  to  return  the  considei*ation ;  Miles  v.  Holt  County,  86  Neb. 
248,  27  L.  R.  A.  (N.  S.)  1130,  125  N.  W.  530,  upholding  recovery  of 
reasonable  value  for  services;  City  of  Guthrie  v.  Territory,  1  Okl.  198, 
11  L.  R.  A.  418,  31  Pac.  193,  upholding  power  of  legislature  to  provide 
for  payment  by  village  corporation  which  succeeds  provisional  govern- 
ment of  debt  of  latter ;  State  v.  Knoxville,  115  Tenn.  183,  90  S.  W.  291, 
where  census  enumerators  made  false  reports  as  to  scholastic  popula- 
tion, whereby  city  received  school  money  in  excess  of  amount  to  which 
it  was  entitled,  State  could  recover  such  moneys;  Green  v.  Okanogan 
County,  60  Wash.  320,  111  Pac.  230,  sustaining  liability  of  county  for 
reasonable  value  of  bridge  built  under  irregular  contract ;  Wrought-Iron 
Bridge  Co.  v.  Utica,  17  Fed.  320,  following  rule;  Chapman  v.  Douglas 
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County,  107  TJ.  S.  356,  27  L.  Ed.  381,  2  Snp.  Ct.  69,  holding  that  county 
held  title  as  trastee  for  the  benefit  of  B.,  who  was  entitled  to  a  recon- 
veyance, or  judgment  value  of  bonds ;  Logpan  County  Bank  v.  Townsend, 
139  U.  S.  75,  85  L.  Ed.  Ill,  11  Sup.  Ct.  499,  holding  bank  could  not 
retain  bonds  received  under  unauthorized  contract,  and  refuse  to  comply 
with  its  terms;  May  v.  Logan,  30  Fed.  258,  holding  county  liable  for 
infringement  of  patent;  Provisional  Municipality  v.  Lehman,  57  Fed. 
332,  6  C.  C.  A.  349,  holding,  even  if  statute  were  only  permissive,  equity 
woold  compel  city  to  return  purchase  money;  Allen  v.  Intendant,  etc., 
89  Ala.  648,  649,  9  L.  B.  A.  499,  500,  8  South.  33,  holding  city  liable  for 
money  had  and  received,  without  authority  of  law;  Brush  Electric  Light 
etc.  Co.  V.  Montgomery,  114  Ala.  447,  21  South.  964,  holding  city  for  use 
of  extra  lights ;  Boyd  v.  Mill  Creek  etc.  Twp.,  124  Ind.  196,  24  N.  E. 
662,  holding  no  recovery  could  be  had  on  the  illegal  certificate ;  Valen- 
tine V.  St.  Paul,  34  Minn.  448,  26  N.  W.  458,  holding  party  could  re- 
cover money  paid  for  improvements  afterward  abandoned;  Cleveland  v. 
Denison,  16  Ohio  C.  C.  544,  holding  city  liable  for  property  used,  though 
its  acquisition  was  unauthorized;  Goshom  v.  County  Count,  42  W.  Va. 
740,  26  S.  E.  454,  holding  County  Court,  not  being  able  to  return  the 
hogs,  was  bound  to  pay  what  they  were  reasonably  worth;  dissenting 
opinion  in  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  903,  majority  en- 
joining the  tracks  in  street  after  the  expiration  of  franchise. 

Distinguished  in  Eaton  v.  Shiawassee  County,  218  Fed.  590,  591,  134 
C.  C.  A.  316,  and  Brown  v.  City  of  Newburyport,  209  Mass.  269,  Ann. 
Cas.  1915B,  495,  95  N.  E.  509,  both  denying  liability  where  no  benefit 
received;  Standard  Savings  etc.  Assn.  v.  Aldrich,  163  Fed.  221,  20 
L.  K.  A.  (N.  S.)  893,  89  C.  C.  A.  646,  denying  right  to  recover  money 
loaned  to  insolvent  building  and  loan  association ;  Travelers'  Ins.  Co.  v. 
Mayor  etc.  of  Johnson  City,  99  Fed.  668,  669,  40  C.  C.  A.  58,  holding 
city  not  liable  to  purchaser  of  bonds  issued  without  authority  to  foreign 
railway  in  unauthorized  subscription,  since  building  of  station  not 
benefit  to  city;  McCurdy  v.  Shiawassee  County,  154  Mich.  557,  118 
N.  W.  628,  631,  den3dng  right  to  recover  money  borrowed  by  county 
illegally  on  note;  Seaman  v.  Cap-Au-Gris  Levee  Dist.,  219  Mo.  31,  117 
S.  W.  1093,  denying  recovery  on  contract  for  services  rendered  where 
same  was  absolutely  prohibited  by  statute;  Haskins  v.  Oklahoma  City, 
36  Okl.  68,  126  Pac.  209,  refusing  recovery  by  expert  accountant  for 
services  rendered  city  in  excess  of  statutory  limit;  Perry  Water  etc. 
Co.  v.'City  of  Perry,  29  Okl.  603,  39  L.  R.  A.  (N.  S.)  72,  120  Pac.  586, 
denying  right  of  recovery  on  contract  for  personalty  exceedini;  the 
statutory  limit ;  Superior  Mf g,  Co.  v.  School  Dist.,  28  Okl.  295,  300,  37 
L.  E.  A.  (N.  S.)  1054,  114  Pac.  329,  331,  denying  liability  of  school 
district  for  furniture  purchased  which  raised  indebtedness  beyond  statu- 
XI— 6 
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tory  limit;  Watts  v.  Levee  Dist.  No.  1,  164  Mo.  App.  290,  145  S.  W. 
137,  argnendo. 

Right  of  seller  of  property  to  municipality  nnder  invalid  contract 
to  retake  upon  refusal  of  payment.  Note,  20  L.  B.  A.  (N.  S.) 
111. 

Wliere  city  attempts  to  enter  into  contract  for  borrowing  of  numey, 
which  is  invalid  because  ultra  vires»  the  only  contract  actually  entered  into 
is  the  one  the  law  impUes  from  what  was  done,  to  wit,  that  the  city  would* 
on  demand,  return  the  money  paid  to  it  by  mistake. 

Approved  in  National  Bk.  of  Commerce  v.  Equitable  Trust  Co.,  227 
Fed.  533,  denying  defense  of  ultra  vires  to  bank  which  had  received 
money  equitably  belonging  to  another;  Booth  v.  Atlanta  Clearing  House 
Assn.,  132  Ga.  105,  63  S.  E.  909,  upholding  right  to  recover  on  clearing- 
house certificates  issued  without  authority;  Commercial  Nat.  Bank  v. 
Sloman,  194  N.  Y.  511,  87  N.  E.  812,  upholding  recovery  of  money 
spent  for  necessities  for  vessel  under  mistaken  authority;  Bowen  v. 
Needles  Nat.  Bank,  94  Fed.  929,  36  C.  C.  A.  553,  holding  corporation 
can  be  liable  on  ultra  vires  contract  only  on  account  of  benefit  received. 

Distinguished  in  Monett  Electric  Light  etc.  Co.  v.  Incorporated  City 
of  Monett,  186  Fed.  371,  denying  right  to  enforce  invalid  contract  par- 
tially performed,  for  remainder  of  term;  Snouifer  v.  City  of  Tipton, 
161  Iowa,  233,  235,  L.  R.  A.  1916B,  178,  142  N.  W.  97,  101,  denying 
right  to  recover  on  quantum  meruit  for  use  of  payment  not  complying 
with  contract;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  58,  85  L.  Ed.  68,  11  Sup.  Ct.  487,  holding  contract  was  unlawful, 
and  money  could  not  be  recovered. 

102  U.  8.  300-313,  26  L.  £d.  87,  SOffS  ▼.  EVEBHABDT. 

Where  there  are  two  or  more  coexisting  disabilltieB  in  the  same  person, 
he  is  not  obliged  to  act  until  the  last  is  removed. 

Approved  in  Blake  v.  Hollandsworth,  71  W.  Va.  392,  43  L.  B.  A. 
(N.  S.)  714,  76  S.  E.  816,  right  to  disafi&rm  exists  until  both  disabilities 
of  infancy  and  coverture  are  removed;  Lancaster  v.  Lancaster,  13  Lea, 
131,  holding  infant  woman  may  disaffirm  during  coverture;  Amey  v. 
Cockey,  73  Md.  306,  20  Atl.  1073,  holding  bill  was  filed  too  loi^  after 
the  removal  of  both  disabilities. 

Infant  wife  Joining  in  deed  with  husband  may,  twenty  years  after- 
ward, when  divorced,  disaffirm  such  deed,  she  never  having  done  anything 
during  coverture  to  confirm  it. 

Approved  in  Utermehle  v.  McGreal,  1  App.'  D.  C.  371,  denying  right 
to  defeat  foreclosure  of  deed  of  trust  given  by  infant  feme  covert; 
Richardson  v.  Pate,  93  Ind.  426,  47  Am.  Bep.  377,  following  rule;  Hits 


83  SIMS  V.  EVERHARDT.  102  U.  S.  300-313 

V.  Jenks,  123  U.  S.  302,  81  L.  Ed.  168,  8  Sup.  Ct.  146,  holding  certificate 
of  separate  acknowledgment  of  wife,  under  statute,  cannot  be  controlled 
except  by  evidence  as  to  conduct  of  the  examination ;  Stringer  v.  North- 
western Mut.  Life  Ins.  Co.,  82  Ind.  108,  quaere,  whether  infant  feme 
eovert  can  disaffirm  within  a  reasonable  time  after  discoverture ;  Sims 
T.  Bardoner,  86  Ind.  91,  95,  97,  44  Am.  Eep.  265,  269,  270,  Sims  v. 
Smith,  86  Ind.  579,  and  Buchanan  v.  Hubbard,  96  Ind.  4,  holding  mar- 
ried woman,  at  any  time  during  coverture  may  disaffirm  deed  made  as 
an  infant;  McClanahan  v.  Williams,  136  Ind.  37,  35  N.  E.  900,  dis- 
affirmance by  wife  after  majority  could  lend  no  force  to  her  rights; 
Harris  v.  Ross,  86  Mo.  102,  56  Am.  Rep.  420,  where  married  woman, 
an  infant,  conveys  land,  her  heir  may  disaffirm  within  three  years  after 
majority;  Wilson  v.  Branch,  77  Va.  73,  46  Am.  Rep.  714,  holding  trust 
deed  during  coverture  did  not  afBrm  deed. 

Disaffirmance  of  contracts  by  married  infant.  Note,  44  Am.  Rep. 
272. 

Infant's  right  to  disaffirm  contract  or  conveyance  before  majority. 
Note,  51  L.  R.  A.  (N.  S.)  81. 

In  deeds  executed  by  Infants,  mere  inertness  or  silence,  continued  for 
«  period  less  tliaa  that  prescribed  by  statute  of  limitations,  unless  accom- 
panied by  aAxmatlTe  acts  assenting  to  deed,  will  not  bar  infant's  rigbt  of 
»Toidanoe. 

Approved  in  Davis  v.  Neal,  100  Ark.  403,  L.  R.  A.  1916A,  999,  140 
8.  W.  279,  denying  plea  of  laches  to  suit  to  cancel  tax  deed ;  Watson  v. 
Ruderman,  79  Conn.  691,  692,  66  Atl.  516,  517,  infant's  mortgage  to 
land  cannot  be  disaffirmed  before  he  reaches  majority;  Sayles  v.  Chris- 
tie, 187  HI.  438,  444,  58  N.  E.  485,  487,  setting  aside  conveyance  of 
minor's  share  in  estate  to  mother  under  representation  that  it  would 
be  taken  from  minor's  intended  husband  on  suit  of  heirs;  Shipp  v. 
McKee,  80  Miss.  748,  89  Am.  St.  Rep.  618,  32  South.  283,  holding  mere 
Bilence  of  infant  making  no  affirmative  confirmation,  being  outside 
State  most  of  time,  no  affirmance  to  bar  repudiation  until  statute  run; 
LdnviQe  v.  Greer,  165  Mo.  398,  65  S.  W.  583,  holding  heirs  of  female 
executing  deed  when  minor  and  dying  during  coverture  may  disaffirm 
deed  within  ten  years  after  death ;  Lanning  v.  Brown,  84  Ohio  St.  397, 
Ann.  Gas.  1912G,  772,  95  N.  E.  923,  upholding  right  of  infant  to  bring 
suit  to  cancel  deed  executed  during  minority;  Wells  v.  Seixas,  23 
Blatchf .  242,  244,  24  Fed.  83,  84,  Stull  v.  Harris,  51  Ark.  299,  2  L.  R.  A. 
742,  11  S.  W.  105,  Lacy  v.  Pixler,  120  Mo.  388,  25  S.  W.  207,  and  Birch 
▼.  Linton,  78  Va.  588,  49  Am.  Rep.  382,  all  following  rule;  Gilkinson 
V.  Miller,  74  Fed.  134,  holding  taking  of  money  and  giving  of  receipt 
during  infancy  did  not  bar  right  of  disaffirmance ;  St.  Louis  etc.  Ry. 
Co,  V.  Higgins,  44  Ark.  296,  holding  bringing  of  action  was  a  sufficient 
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disaflarmance ;  Pox  v.  Drewry,  62  Ark.  319,  36  S.  W.  534,  holding  infant 
not  disaffirming  for  seven  years  after  majority  not  estopped;  Buchanan 
V.  Hubbard,  119  Ind.  194,  21  N.  E.  540,  holding  there  had  been  no  dis- 
affirmance; Donovan  v.  Ward,  100  Mich.  604,  59  N.  W.  255,  holding 
action  was  seasonably  brought;  Engelbert  v.  Troxell,  40  Neb.  203,  42 
Ahl  St.  Bep.  668,  26  L.  B.  A.  183,  58  N.  W.  853,  holding  action  to 
cancel  deed  a  sufficient  disaffirmance;  Gibson  v.  Railroad,  164  Pa.  St. 
151,  44  Am.  St.  Rep.  592,  30  Atl.  311,  holding  there  was  an  affirmance 
of  the  release. 

Silence  or  acquiescence  after  coming  of  age  as  ratification  of  deed 
of  infant.    Note,  Ann.  Gas.  1912G,  775. 

An  affirmance  or  dlsafflmuuice  of  act  done  during  infancy  is,  in  Ita 
nature,  a  mental  assent,  and  implies  the  action  of  a  tite  mind,  exempt  from 
all  constraint  or  disability. 

ApproviBd  in  Lasoya  Oil  Co.  v.  Zulkey,  40  Okl.  694,  140  Pac.  161, 
settlement  with  guardian  by  ward  after  learning  of  his  fraud  is~  ratifica- 
tion thereof. 

Infant  is  not  estopped  by  assertion  at  time  of  deed  tliat  he  was  of  age. 
Approved  in  Bartlett  v.  Okla  Oil  Co.,  218  Fed.  391,  Indian  is  not 
estopped  by  misrepresentations  made  by  him  to  secure  necessary  ap* 
proval  of  deed ;  Alf rey  v.  Colbert,  168  Fed.  235,  93  C.  C.  A.  517,  deny- 
ing right  to  recover  consideration  from  infant  for  deed  where  same  was 
dissipated  during  minority;  Sanger  v.  Hibbard,  104  Fed.  457,  43  C.  C.  A. 
635,  holding  minor's  bond  to  dissolve  attachment  on  goods  purchased 
in  part  from  attaching  plaintiffs  no  affirmance  of  contract  to  hold  him 
after  repudiation  on  majority;  Tobin  y.  Spann,  85  Ark.  560,  16  L.  R.  A» 
(N.  S.)  672,  109  S.  W.  535,  infant  in  not  estopped  from  repudiating 
his  deed  by  misrepresentations  as  to  his  age;  Hamilton  v.  Rathbone, 
9  App.  D,  C.  56,  estoppel  in  pais  is  not  applicable  to  infants ;  Putnal  v. 
Walker,  61  Fla.  728,  86  L.  R.  A.  (N.  S.)  33,  55  South.  847,  representa- 
tions as  to  age  must  be  fraudulent  to  estop  infant;  Kirkham  v.  Wheeler- 
Osgood  Co.,  39  Wash.  424,  81  Pac.  871,  in  action  for  injuries  to  ^inor 
servant  it  is  immaterial  that  at  time  of  employment  he  represented 
himself  to  be  fourteen  years  old ;  MacGreal  v.  Taylor,  167  U.  S.  695, 
696,  42  L.  Ed.  330,  331,  17  Sup.  Ct.  963,  964,  Cobbey  v.  Buchanan,  4S 
Neb.  394,  67  N.  W.  177,  Alvey  v.  Reed,  115  Ind.  149,  7  Am,  St.  Rep. 
419,  17  N.  E.  266,  and  Charles  v.  Hastedt,  51  N.  J.  Eq.  175,  26  Atl. 
565,  all  following  rule;  Smythe  v.  Henry,  41  Fed.  708,  holding  Indian 
not  estopped  by  deed;  Rice  v.  Boyer,  108  Ind.  475,  58  Ahl  Rep.  56^ 
9  N.  E.  422,  holding  action  ex  delicto  will  lie  against  infant  fraudu* 
lently  misrepresenting  his  age;  Cook  v.  Walling,  117  Ind.  12,  10  Am* 
St.  Rep.  20,  2  L.  R.  A.  770,  19  N.  E.  533,  holding  married  woman  not 
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^stopped  to  deny  man  joining  with  het  in  deed  was  her  husband ;  Ameri- 
can Freehold  etc.  Mtg.  Co.  v.  Dykes,  111  Ala.  194,  56  Am.  St  Rep.  51, 
18  South.  297,  aiguendo. 

Distinguished  in  Norfolk  etc.  Ry.  Co.  v.  Bondurant's  Admr.,  107  Va. 
522,  122  Am.  St  Rep.  867,  15  L.  R.  A.  (N.  S.)  443,  59  S.  E.  1094,  deny- 
ing  liability  of  railroad  for  injury  to  student  fireman  who  obtained 
employment  by  misrepresentation  as  to  age;  Berry  v.  Seawall,  65  Fed. 
757,  13  C.  C.  A.  101,  holding  married  woman  estopped  to  dispute  a 
partition  fairly  made,  in  which  she  acquiesced. 

Contracts  of  infants.    Note,  18  Am.  St.  Rep.  584,  6S6,  668,  667, 
679,  680. 

Estoppel  in  pais  as  applied  to  infants.    Note,  44  Am.  Dec.  286. 

Estoppel  of  infant  by  misrepresentation  as  to  age.    Note,  4  AxiiL 
Gas.  585. 

Infant's  liability  for  torts.    Note,  57  L.  R.  A.  684,  687. 

102  U.  S.  314-317,  26  L.  Ed.  179,  HAWIJST  V.  UPTON. 

Party  ezecvtlng  paper  In  wbich  he  acknowledges  receipt  of  ten  Shares 
of  stock,  and  agrees  to  pay  twenty  per  cent  of  its  par  value  within  a  named 
time,  became  a  subscriber  for  stock. 

Approved  in  Flinn  v.  Bagley,  7  Fed.  791,  792,  holding  where  party  was 
to  receive  stock  at  sixty-six  and  two-thirds  cents  on  dollar,  the  remain- 
ing third  could  be  collected;  Cook  v.  Chittenden,  25  Fed.  545,  holding 
that  defendant  never  became  a  stockholder;  Butler  University  v. 
8coonover,  114  Ind.  385,  5  Am.  St.  Rep.  630,  16  N.  £.  644,  holding  that 
party  had  never  subscribed;  Balfour  v.  Baker  City  Gas  Co.,  27  Or.  308, 
41  Pac.  165,  holding  subscriber  cannot  be  relieved  by  agreement  of 
promoters. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  R.  A. 
(N.  S.)  266,  267. 

Where  stock  subscribed  for  purports  to  be  nonassessable,  that  la  law 
only  means  that  no  assessment  would  be  made  beyond  the  percentage  sub- 
Bcriber  had  specially  bound  himself  to  pay,  unless  legal  liabilities  of  com- 
pany required  it. 

Approved  in  Gordon  v.  Cummings,  78  Wash.  524,  139  Pac.  493,  it  is 
no  defense  to  action  on  subscription  that  subscriber  was  ignorant  of 
condition  of  corporation;  Potts  v.  Wallace,  146  U.  S.  703,  36  L.  Ed. 
1140,  13  Sup.  Ct.  200,  holding  unpaid  subscriptions  could  be  recovered; 
Flinn  v.  Bagley,  7  Fed.  787,  790,  where  party  was  to  receive  stock  at 
sixty-six  and  two-thirds  cents  upon  the  dollar,  the  remaining  third 
could  be  collected;  Stutz  v.  Handley,  41  Fed.  545,  547,  548,  550,  hold- 
ing stockholders  liable  for  unpaid  stock;  Bruner  v.  Brown,  139  Ind. 
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604,  38  N.  E.  319,  holder  of  paid-up  stock  received  as  compensation 
for  promoting  is  not  liable  to  pay  its  value;  Haldeman  v.  Ainslie,  82 
Ky.  400,  holding  creditor  could  compel  the  payment  of  the  entire  stock. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Bep.  819,  821,  830. 

Delivery  of  certificate  of  stock  is  not  needed  to  perfect  a  subscription, 
and  its  nondelivery  will  not  prevent  recovery  on  the  subscription. 

Approved  in  Union  City  Lumber  Co.  v.  Traverse  City  etc.  Ry.  Co.,  170 
Mich.  225,  136  N.  W.  471,  bonus  stockholders  become  such  though 
certificate  not  delivered;  Kimball  v.  Davis,  52  Mo.  App.  207,  and  As- 
toria etc.  R.  R.  Co.  V.  Hill,  20  Or.  181,  25  Pac.  380,  both  following  rule ; 
dissenting  opinion  in  Crumlish  v.  Shenendoah  Valley  R.  R.  Co.,  40 
W.  Va.  652,  22  S.  E.  99,  holding  party  to  be  a  stockholder,  though  he 
had  no  certificate  of  stock,  dissenting  on  other  grounds. 

Distinguished  in  Clark  v.  Hamilton,  217  Fed.  232,  133  C.  C.  A.  223, 
one  loaning  corporation  money  to  be  paid  for  by  stock  which  is  never 
issued  is  creditor  of  company. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  B.  A.  249. 

Necessity  of  issuance  or  tender  of  stock  certificate  to  render  sub- 
scriber liable  as  stockholder.    Note,  L.  B.  A.  1915A,  466,  470. 

Subscription   to   corporate   stock — Corporation's    right    of    action 
gainst  delinquent  subscriber.    Note,  81  Am.  Dec.  894. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  E.  B.  C.  402,  406. 

102  U.  &  318-322,  26  L.  Ed.  180,  I.AKAHAN  v.  8£ABa 

Deed  absolute  in  form  and  grantee's  agreement  to  reconvey  upon  pay- 
ment of  debt  are  to  be  taken  together  and  constitute  a  mortgage. 

Approved  in  Security  Trust  Co.  v.  Loewenberg,  38  Or.  169,  62  Pac. 
649,  holding  absolute  deed  by  grantor  and  contemporaneous  defeasance 
by  grantee  to  reconvey  on  payment  of  sums  advanced  and  to  be  ad- 
vanced constituted  mortgage. 

Effect  of  instrument  of  defeasance  accompanying  absolute  convey- 
ance of  land.    Note,  Ann.  Gas.  19140,  1079. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
iniended  as  a  mortgage  or  pledge.    Note,  L.  B.  A.  1916B,  207. 

When  by  Texas  Oonstitntion  homestead  of  family  was  not  subject  to 
forced  sale  for  debts,  such  premises  could  not  be  sold  under  a  decree  of 
foreclosure;  the  prohibition  extended  to  any  species  of  compulsory  disposi- 
tion, whether  denominated  a  sale  or  otherwise. 
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Approved  in  King  v.  Davis,  137  Fed.  239,  Va.  Code  1887,  §  3566, 
providing  that  lis  pendens  shall  not  affect  bona  fide  purchaser  until 
memorandum  filed  with  clerk  of  court  in  county  where  land  lies,  does 
,  not  apply  to  Federal  courts ;  Volker-Seowcroft  Lumber  Co.  v.  Vance, 
32  Utah,  84,  125  Am.  St.  Bep.  828,  88  Pac.  899,  statute  making  me- 
chanic's lien  good  against  homestead  is  invalid. 

Distinguished  in  Moran  v.  Clark,  30  W.  Va.  372,  8  Am.  St.  Rep.  78, 
4  S.  E.  311^  holding  sale  of  homestead,  under  a  deed  of  trust  or  decree 
of  foreclosure,  is  not  a  "forced  sale,"  within  Constitution  of  West 
Virginia. 

Questions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  437. 

102  17.  g.  322-332,  26  L.  Ed.  181,  CLAXBi  ▼.  X7NITED  STATES. 
Not  cited. 

102  U.  S.  333-369,  26  L.  Ed.  113,  HUNNICtTTT  ▼.  PEYTON. 

Rule  reqnixtng  presentation  of  bills  for  signatnre  of  Judge  within  flye 
days  does  not  control  Ids  action;  tlie  exception  must  be  noted  when  made, 
but  may  be  reduced  to  form  in  discretion  of  Judge,  within  a  reasonable 
time  after  trial  is  over. 

Approved  in  Wyss-Thalman  v.  Maryland  Casualty  Co.,  193  Fed.  54, 
113  C.  C.  A.  383,  exceptions  cannot  be  allowed  after  expiration  of 
term;  Reliable  Incubator  etc.  Co.  v.  Stahl,  102  Fed.  593,  42  C.  C.  A. 
522,  holding  bill  of  exceptions  presented  for  signature  after  term  in 
which  judgment  rendered  must  show  extension  of  time;  Merchants'  Ins. 
Co.  V.  Buckner,  98  Fed.  224,  39  C.  C.  A.  19,  holding  bill  of  exceptions 
settled,  6 led  and  disposed  of  at  subsequent  term  where  court  keeps 
control  of  judgment  until  new  trial  motion  determined;  Johnson  v.  Geb- 
hauer,  159  Ind.  276,  64  N.  E.  857,  holding  unconstitutional  Ind.  Acts 
1901,  p.  511,  allowing  court  to  extend  time  for  filing  bill  of  exceptions 
which  should  then  become  part  of  record;  Crowe  v.  Corporation  of 
Charlcstown,  62  W.  Va.  98,  13  Ann.  Gas.  1110,  57  S.  E.  332,  cannot 
be  extended  by  consent  of  parties;  Southern  Pac.  Co.  v.  Johnson,  69 
Fed.  562,  16  C.  C.  A.  317,  following  rule;  United  States  v.  Train,  12 
Fed.  854,  holding  bill  of  exceptions  can  be  allowed  at  any  time  during 
trial;  New  York  etc.  R.  Co.  v.  Hyde,  56  Fed.  190,  5  C.  C.  A.  461,  as 
allowance  of  bill  of  exceptions  was  at  trial  term,  jurisdiction  of  appel- 
late court  was  unaffected. 

Distinguished  in  St.  Croix  Lumber  Co.  v.  Pennington,  2  Dak.  475, 
11  N.  W.  501,  holding  that  neither  clerk  nor  judge  can  attach  any 
papers  to  -judgment-roll  except  as  prescribed  by  statute;  Coe  v.  Mor- 
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gan,  13  Fed.  845,  holding  court  may  before  judgment  extend  time  to 
file  bill  of  exceptions. 

Defendants  did  not  waive  their  exceptions  by  suing  oat  writ  of  error 
before  the  signature  of  Judge  was  obtained. 

Approved  in  Camden  Iron  Wks.  Co.  v.  Sater,  223  Fed.  614,  139 
C.  C.  A.  157,  pendency  of  settlement  of  bill  does  not  extepd  time  of 
taking  out  writ  of  error;  Cook  v.  Klonos,  164  Fed.  534,  90  C.  C.  A. 
403,  permitting  settlement  after  appeal  was  perfected;  Kelly  v.  Moore, 
22  App.  D.  C.  8,  bill  of  exceptions  cannot  be  amended  after  appeal  is 
perfected ;  Rindlaub  v.  Rindlaub,  19  N.  D.  365,  125  N.  W.  485,  lower 
court  retains  jurisdiction  after  appeal  to  settle  statement  of  case; 
Shreve  v.  Cheeseman;  69  Fed.  787,  16  C.  C.  A.  413,  entertaining  bill 
of  exceptions  certified  after  writ  of  error  was  issued. 

Bills  of  exeejitions  are  not  inyalldated  because  not  signed  nor  filed  nunc 
pro  tunc,  when  they  appear  on  their  face  to  have  been  signed  and  filed  ten 
days  after  the  trial,  this  being  a  mere  irregularity. 

Approved  in  T  E.  Hill  Co.  v.  United  States  Fidelity  etc.  Co.,  250 
111.  246,  95  N.  E.  151,  where  bill  of  exceptions  is  presented  to  judge  in 
time,  his  failure  to  sign  after  time  is  immaterial;  Michigan  Ins.  Bank 
v.  Eldred,  143  U.  S.  298,  86  L.  Ed.  16S,  12  Sup.  Ct.  452,  after  trial  term, 
court  below  cannot  allow  a  bill  of  exceptions ;  Lilienthal  v.  Wallach,  36 
Fed.  256,  holding  subsequent  order  did  not  operate  as  a  further  exten- 
sion of  stay;  United  States  v.  Carey,  110  U.  S.  52,  28  ^i.  Ed.  67,  3  Sup. 
Ct.  425,  Stone  v.  United  States,  64  Fed.*  677,  Johnson  v.  Garber,  73  Fed. 
526,  19  C.  C.  A.  556,  and  Merchants^'  Exch.  Bank  v.  McGraw,  76  Fed. 
936,  22  C.  C.  A.  622,  all  refusing  to  consider  exceptions  to  instructions 
taken  after  jury  retired;  Coulter  v.  Great  Northern  Ry.  Co.,  5  N.  D. 
585,  67  N.  W.  1051,  holding  judge  can  settle  bill  of  exceptions  after 
appeal  has  been  perfected. 

Purchaser  under  twenty-fourth  article  of  Mexican  laws  of  1825  can 
alienate  his  grant  as  soon  as  the  concession  has  been  made  to  him,  hef  ore 
the  land  was  selected,  or  the  title  of  possession  was  issued,  and  his  formal 
sale  constitutes  vendee  absolute  owner,  when  he  is  put  into  possession  of  the 
land,  and  obtains  evidence  of  title  from  proper  officers. 

Approved  in  Montoya  v.  Gonzales,  232  U.  S.  378,  68  L.  Ed.  650,  34 
Sup.  Ct.  413,  upholding  statute  giving  title  after  ten  years'  possession 
under  fee-simple  deed;  Allen  v.  Parraalee,  142  Fed.  363,  73  C.  C.  A. 
402,  construing  instrument  as  act  of  sale  of  Mexican  grant;  Surghenor 
V.  Ranger,  133  Fed.  458,  461,  66  C.  C.  A.  327,  construing  instrument 
by  which  purchaser  of  Mexican  land  concession  agreed,  before  land 
selected,  to  sell  land,  as  act  of  sale  passing  title;  Muse  v.  Arlington 
Hotel  Co.,  68  Fed.  642,  644,  holding  no  title  was  conveyed  in  absence 
of  an  actual  survey. 
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Simrdy  not  aetnaUy  nuUle  npoir  the  grounds  is  called  a  chamber  surrey. 
Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  641,  without  par- 
ticular application. 

In  questions  of  prlTate  boundary,  declarations  of  particular  facts^  as 
distinguished  from  reputation,  made  by  deceased  persons,  are  not  admissi- 
ble unless  they  were  made  by  persons,  with  knowledge  of  that  whereof  they 
spoke,  and  who  were  on  the  land,  or  in  possession  when  declarations  were 
made,  and  pointing  out  the  boundaries,  or  discharging  some  duties  relating 
thereto. 

Approved  in  Tracy  v.  Eggleston,  108  Fed.  328,  329,  47  C.  C.  A.  357, 
holding  admissible  as  Texas  rule  of  property  declarations  of  deceased 
surveyor  made  on  ground  as  to  location  of  monument  though  surveyor 
interested  in  land;  Driver  v.  King,  145  Ala.  594,  40  South.  318,  admit- 
ting declaration  of  plaintiff  to  rebut  adverse  claim;  Barrett  v.  Kelly, 
131  Ala.  384,  30  South.  827,  holding  erroneous  admission  of  declara- 
tions of  witness'  deceased  father,  who  collected  rents  for  persons  claim- 
ing property,  as  to  boundary  line  thereof;  Dozier  v.  McWhorter,  117 
Qk.  791,  45  S.  E.  63,  holding  inadmissible  decedent's  declarations  claim- 
ing ownership  of  fieri  facias  issued  on  judgment;  Schlossmagla  v.  Kolb, 
97  Md.  293,  54  Atl.  1009,  holding  rightful  patentees  entering  peacefully 
into  possession  and  leasing  to  tenants  in  possession  stopped  adverse 
possession  statute  and  enabled  them  to  bring  trespass;  State  v.  King, 
64  W.  Va.  574,  63  S.  E.  480,  declaration  of  deceased  adjoining  owner 
as  to  monument  must  relate  to  monument  o{  own  land,  to  be  admis- 
sible; Ayers  v.  Watson,  137  U.  S.  597,  34  L.  Ed.  809,  11  Sup.  Ct.  206, 
holding  original  field-notes  of  public  surveyor  competent  evidence  to 
identify  premises;  Waldron  v.  Waldron,  156  U.  S.  378,  89  L.  Ed.  457, 
15  Sup.  Ct.  387,  holding  bill  of  exceptions  may  be  signed  after  term 
by  agreement  of  parties ;  Robinson  v.  Dewhurst,  68  Fed.  338,  15  C.  C.  A. 
466,  admitting  declarations  of  deceased  owner  as  to  boundaries;  Payne 
V.  Crawford,  102  Ala.  398,  14  South.  858,  admitting  declarations  of 
party  in  possession;  Greighlon  v.  Hoppis,  99  Ind.  371,  admitting  dec- 
larations of  grantor,  made  while  doing  the  acts;  Peck  v.  Clark,  142 
Mass.  440,  8  N.  E.  338,  rejecting  declarations  of  deceased  grantor  in 
calling  the  stream  a  spring;  Lemmon  v.  Hartsook,  80  Mo.  22,  23,  ad- 
mitting declarations  of  grantor  of  party;  Curtis  v.  Aaronson,  49 
N.  J.  L.  78,  60  Am.  Rep.  588,  7  Atl.  890,  rejecting  declarations  of  owner 
in  possession  as  to  matters  of  private  boundary;  Sexton  v.  Hollis,  26 
S.  C.  236,  1  S.  E.  896,  discussing  the  inadmissibility  of  hearsay  evi- 
dence; Russell  V.  Hunnicutt,  70  Tex.  660,  8  S.  W.  501,  rejecting  dec- 
larations of  deceased  surveyor  made  while  attempting  to  survey  a  tract 
of  which  he  had  no  previous  knowledge;  Clay  Co.  Land  etc.  Co.  v. 
Montague  Co.,  8  Tex.  Civ.  App.  577,  28  S.  W.  705,  rejecting  declara- 
tions of  deceased  surveyor;  Comstock  v.  Tracey,  46  Fed.  170,  arguendo. 


102  U.  S.  333-369      NOTES  ON  U.  S.  REPORTS.  90 

Distinguished  in  Southern  Iron  Works  v.  Central  of  Georgia  R.  R. 
Co.,  131  Ala.  656,  31  South.  725,  holding  inadmissible  declarations  of 
deceased  corporation  officers  as  to  location  of  boundaries  of  realty 
owned  by  corporation  not  made  in  course  of  any  duty;  Clement  v. 
Packer,  125  U.  S.  325,  31  L.  Ed.  727/8  Sup.  Ct.  914,  admitting  declara- 
tions of  deceased  person  as  to  boundary  surveyed  by  him.    ' 

Res  gestae.    Note,  96  Am.  Dec.  53,  72. 

Admissibility  of  declaration  of  deceased  surveyor  as  to  boundary. 
Note,  15  Ann.  Gas.  875.  ' 

Declarations  and  hearsay  evidence  to  prove  boundaries.    Note,  67 
Ahl  Dec.  621. 

Declarations   of  person   since   deceased,  when   admissible   against 
third  persons.    Note,  94  Am.  St.  Rep.  679,  680. 

Declarations  of  former  owners  of  land  as  evidence  against  their 
successors  in  title.    Note,  134  Am.  St.  Rep.  621. 

Purposes  for  which  evidence  of  reputation  is  admissible.    Note,  11 
E.  R.  C.  441. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  £.  R.  0. 
232. 

Where  one  enters  under  defective  title  upon  land  of  another  who  is  in 
possession,  latter  has  constmctiTe  possession  of  all  land  not  in  actual  pos- 
session of  former. 

Approved  in  Houston  Oil  Co.  v.  Goodrich,  213  Fed.  142,  129  C.  C.  A. 
488,  possessor  holds  all  included  within  boundaries  of  instrument  giving 
him  color  of  title;  United  States  Min.  Co.  v.  Lawson,  134  Fed.  772,  67 
C.  C.  A.  587,  bill  to  quiet  title  alleging  ownership  of  mining  claim  and 
possession  of  surface  is  sufficient  thojigh  it  allies  defendant  has, 
through  underground  workings,  entered  and  removed  ore  beneath  sur- 
face of  claim;  Haggart  v.  Ranney,  73  Ark.  352,  84  S.  W.  706,  actual 
possession  of  land  under  instrument  giving,  color  of  title  to  it  and  to 
adjacent  tract  does  not  give  constructive  possession  of  latter  tract  as 
against  true  owner;  John  T.  Moore  Planting  Co.  v.  Morgan's  Louisiana 
etc.,  S.  S.  Co.,  126  La.  849,  888,  53  South.  26,  38,  railroad's  easement 
restricted  to,  land  actually  used  where  it  failed  to  record  deed  as  against 
innocent  purchaser;  Jenkins  v.  Maxwell  Land  Grant  Co.,  15  N.  M.  292, 
107  Pac.  742,  evidence  held  not  to  show  adverse  possession  because  not 
actual,  exclusive  and  hostile;  Schmitt  v.  Traphagen,  73  N.  J.  Eq.  402, 
133  Am.  St.  Rep.  739,  69  Atl.  190,  grantee  in  deed  acquiring  title  to 
portion  of  land  described  and  taking  possession  of  that  portion  only 
does  not  have  constructive  possession  of  remaining  land  as  against  real 
owner;  Deputron  v.  Young,  1.34  U.  S.  255,  33  L.  Ed.  930,  10  Sup.  Ct.  545, 
Smith  V.  Gale,  144  U.  S.  526,  36  L.  Ed.  527,  12  Sup  Ct.  679,  Labary  v. 
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Orphan  Asylnm,  97  Cal.  273,  32  Pac.  232,  Peoria  etc.  Ry.  Co.  v.  Taraplin, 
166  III.  299,  40  N.  E.  964,  Chicago  etc.  Ry.  Co.  v.  AUfree,  64  Iowa,  506, 
20  N.  W.  781,  LoniBville  etc.  Ry.  Co.  v.  Buf ord,  73  Miss.  508,  19  South. 
587,  Ozark  Plateau  Land  Co.  v.  Hays,  105  Mo.  151, 16  S.  W.  959,  Gentile 
▼.  Kennedy,  8  N.  M.  353,  45  Pac.  880,  Evitts  v.  Roth,  61  Tex.  84,  Frisby 
V.  Withers,  61  Tex.  143,  Parker  v.  Baines,  65  Tex.  608,  and  Anderson  ▼. 
Jackson,  69  Tex.  347,  6  S.  W.  576,  all  following  rule ;  Roach  v.  Fletcher, 
11  Tex.  Civ.  App.  229,  32  S.  W.  588,  in  case  of  conflicting  surveys, 
owner  of  junior  survey  to  acquire  title  by  adverse  possession  must  have 
been  in  actual  possession;  Andrews  v.  Roseland  Iron  etc.  Co.,  89  Va. 
395,  16  S.  E.  252,  holding  possession  of  interlock,  with  claim  of  title 
under  junior  patent,  is  possession  of  the  whole;  dissenting  opinion  in 
Hewitt  V.  Story,  64  Fed.  530,  30  L.  R.  A.  278,  12  C.  C.  A.  250,  majority 
holding  use  of  water  was  abandoned  by  nonuser;  Parker  v.  Baines,  59 
Tex.  18,  arguendo. 

Distinguished  in  Montoya  v.  Unknown  Heirs  of  V^l^  16  N.  M.  389, 
390,  391,  393,  395,  396,  20  Pac.  690,  691,  692,  693,  doctrine  of  mixed 
possession  laid  down  in  case  below  examined  and  denied;  Jones  v.  Coal 
Creek  Min.  etc.  Co.,  133  Tenn.  186, 180  S.  Wl  992,  priority  of  possession 
creates  no  advantage  as  to  two  adverse  claimants,  both  of  whom  are 
trespassers. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1242. 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note, 
16  Ann.  Gas.  568. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  451. 

Miscellaneous.  Cited  in  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker 
Hill  d;  Sullivan  Min.  etc.  Co.,  121  Fed.  977,  58  C.  C.  A.  311,  holding 
equity  will  prevent  trespass  by  defendant  on  plaintiff's  mining  claim  on 
claim  of  extralateral  rights  in  lode  on  which  defendant's  claims 
situated. 

102  U.  8.  370-871,  26  L.  Ed.  121,  DRAPER  V.  DAVIS. 

Poller  of  Judge  of  lower  court  over  appeal  and  security,  In  absence  of 
fraud,  is  eiliausted  by  taking  the  security  and  signing  the  citation,  and 
control  of  supersedeas  as  well  as  appeal  transferred  to  appellate  court. 

Approved  in  Kendrick  v.  Roberts,  214  Fed.  269,  trial  court  cannot 
▼acate  supersedeas  after  appeal  perfected;  Gay  v.  Hudson  River  Elec- 
tric Power  Co.,  190  Fed.  820,  denying  power  of  lower  court  to  approve 
supersedeas  bond;  McCourt  v.  Singers-Bigger,  150  Fed.  105,  80  C.  C.  A. 
56,  supersedeas  is  matter  of  right;  Mackenzie  v.  Pease,  146  Fed.  744, 
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77  C.  C.  A.  233,  Circuit  Court  of  Appeals  may,  during  term,  vacate 
order  allowing  appeal  inadvertently  entered;  Lockman  v.  Lang,  132 
Fed.  4,  66  C.  C.  A.  621,  where  appeal  allowed  by  taking  security  within 
statutory  time,  failure  to  issue  citation  within  the  prescribed  for  ap- 
peal is  not  fatal  to  appellate  jurisdiction;  Clarke  v.  Eureka  Co.  Bank, 
131  Fed.  146,  where. supersedeas  bond  accepted,  writ  of  error  allowed 
and  citation  issued,  motion  to  increase  bond  is  within  exclusive  jurisdic- 
tion of  appellate  court;  Simpson  v.  First  Nat.  Bank,  129  Fed.  259,  260, 
63  C.  C.  A.  371,  where  appeal  allowed  on  condition  that  petitioner  give 
bond  in  fixed  amount,  assignment  of  errors  filed  before  or  at  time  of 
acceptance  of  bond  is  in  time ;  Fitzpatrick  v.  Graham,  119  Fed.  354,  56 
C.  C.  A.  95,  holding  writ  of  error  in  which  all  defendants  joined  con- 
ferred jurisdiction  on  appellate  court,*  though  not  all  joined  in  petition 
for  writ,  writ  not  being  amendable;  In  re  Fiechtl,  107  Fed.  619,  46 
C.  C.  A.  497,  holding  citation  unnecessary  when  appeal  taken  by  ap- 
proval of  appeal  bond  within  term  in  which  order  appealed  from  was 
entered ;  Goldsmith  v.  Valentine,  35  App.  D.  C.  301,  perfecting  of  appeal 
ousts  lower  court  of  judisdiction ;  Bradley  v.  Gait,  5  Mackey  (D.  C), 
327,  7  Mackey  (D.  C),  621,  penalty  of  bond  cannot  be  increased  by 
lower  court  after  appeal;  Bock  v.  Sauk  Center  Grocery  Co.,-  100  Minn. 
74,  10  Ann.  Gas.  802,  9  L.  B.  A.  (K.  S.)  1054,  110  N.  W.  258,  h^her 
court  cannot  order  new  bond;  Morgan's  Louisiana  etc.  S.  S.  Co.  v.  Texas 
etc.  Ry.  Co.,  32  Fed.  530,  following  rule ;  Keyser  v.  Farr,  105  U.  S.  266, 
267,  26  L.  Ed.  1026,  holding  subsequent  order  vacating  allowance  of 
appeal  was  void;  Aspen  Min.  etc.  Co.  v.  Billings,  150  U.  S.  35,  37  L.  Ed. 
988, 14  Sup.  Ct.  5,  holding  that  an  order  allowing  an  appeal  is,  while  un- 
perfected,  subject  to  power  of  Circuit  Court  over  its  own  judgments; 
Deuber  Watch  Case  Mfg.  Co.  v.  Fahys  Watch  Case  Co.,  45  Fed.  698, 
holding  that  an  appeal  and  supersedeas  stop  the  operation  of  a  decree ; 
United  States  v.  Claasen,  46  Fed.  69,  holding  no  further  bill  of  excep- 
tions should  be  taken  after  ^ant  of  writ  of  error;  Citizens'  Bank  v. 
Farwell,  56  Fed.  539,  6  C.  C.  A.  30,  holding  trial  court  cannot  entertain 
a  motion  to  vacate  its  judgment  after  writ  of  error  is  granted;  Morrin 
V.  Lawler,  91  Fed.  694,  holding  that  application  to  substitute  appeal 
bond  must  be  addressed  to  appellate  court. 

Distinguished  in  Riverdale  Cotton  Co.  v.  Alabama  etc.  Mfg.  Co.,  Ill 
Fed.  433,  holding  Circuit  Court  having  rendered  decree  on  which  appeal 
is  pending  may  enjoin  party  to  suit  from  prosecuting  in  other  State 
action  involving  same  rights;  Union  Mut.  Life  Ins.  Co.  v.  Windett,  36 
Fed.  839,  holding  it  no  defense  to  a  rule  that  an  appeal  not  operating 
as  a  supersedeas  has  been  taken. 

Requirement  or  permission  of  new  or  additional  appeal  or  superse-' 
deas  bond  in  appellate  court.    Note,  10  Ann.  Gas.  805. 
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Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  863,  864. 

Acceptance  of  bond  by  Justice  and  signing  of  citation  is  an  allowance 
of  an  appeaL 

Approved  in  Chamberlain  Transp.  Co.  v.  South  Pier  Coal  Co..  126 
Fed.  166,  61  C.  C.  A.  109,  holding  order  granting  leave  to  file  petition 
and  assignment  of  errors,  and  subsequent  approval  of  appeal  bond  re- 
citing allowance  of  appeal  sufi&cient;  Brandies  v.  Cochrane,  105  U.  S. 
262,  26  L.  Ed.  989,  following  rule;  Brown  v.  McConnell,  124  U.  S.  490, 
31  L.  Ed.  496,  8  Sup.  Ct.  560,  holding  signing  of  citation,  without  ac- 
eeptance  of  security,  was  an  allowance  of  an  appeal. 

Distinguished  in  Loveless  v.  Ransom,  109  Fed.  391,  48  C.  C.  A.  434, 
holding  approval  of  bond  on  writ  of  error  does  not  operate  as  writ  of 
error. 

102  U.  8.  372-375,  26  L.  Ed.  213»  UNITED  STATES  ▼.  ATHEBTOK. 

District  Court  has  ^nrisdiction,  by  bill  of  reriew,  to  set  aside  and  cor- 
rect its  decree  against  TTnlted  States. 

Approved  in  United  States  v.  Barber  Lumber  Co.,  169  Fed.  188,  per* 
mitting  replication  to  be  filed  by  United  States  after  time  had  expired ; 
Edward  P.  Aliis  v.  Withlacoochee  Lumber  Co.,  105  Fed.  682,  44  C.  C.  A. 
673,  sustaining  Circuit  Court's  refusal  of  amendment  bill  where  motion 
for  leave  to  amend  filed  four  months  after  demurrer  sustained  and 
amended  bill  filed  four  months  later;  Sandoval  v.  Randolph,  -11  Ariz. 
378,  95  Pae.  121,  refusing  to  review  reappeal  refusal  of  trial  court  to 
permit  amendment  at  trial;  Bush  v.  United  States,  8  Sawy.  325, 1^  Fed. 
627,  holding  bill  of  review  may  be  brought  to  modify  a  decree  in  favor 
of  United  States. 

Bill  to  set  ashle  a  judgment  for  ftaud  should  set  out  the  particulars, 
names  of  parties  committing,  and  names  of  officers  imposed  upon. 

Approved  in  James  v.  Germania  Iron  Co.,  107  Fed.  601,  46  C.  C.  A. 
476,  holding  one  attadcing  patent  showing  patent  issued  to  second  in- 
stead of  first  applicant,  after  prior  entry  officially  declared  void  by 
department,  entitled  to  change  thereof;  Deweese  v.  Smith,  106  Fed. 
446,  616  L.  R;  A.  971,  45  C.  C.  A.  408,  holding  action  of  controller  in 
levying  second  assessment  on  national  bank  stock  cannot  be  raised  in 
suit  by  receiver  to  collect  same;  Lyman  v.  Kansas  City  etc.  R.  R.  Co., 
101  Fed.  639,  holding  in  suit  to  vacate  release  of  mortgage,  fraud  must 
be  established  by  showing  specific  acts  charged;  United  States  v.  Bell 
Tel.  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup.  Ct.  810,  to  set  aside 
patent  for  invention,  proof  of  fraud  must  be  clear  and  convincing; 
Los  Angeles  Farming  etc.  Co.  v.  Hoff,  48  Fed.  344,  holding  strangers 
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to  paramount  title  cotild  not  question  validity  of  plaintiff's  patent; 
United  States  v.  Northern  Pac.  R,  Co.,  95  Fed.  882,  37  C.  C.  A.  290, 
holding  that  decisions  of  Land  Department  are  conclusive,  unless  par- 
ticulars of  fraud  are  pleaded  and  proved ;  Green  v.  Hayes,  70  Cal.  281, 
11  Pac.  719,  and  Plummer  v.  Brown,  ^70  Cal.  548,  12  Pac.  466,  both 
holding  charge  of  fraud  too  general;  Cunningham  v.  Snow,  82  Mo.  591, 
in  ejectment  where  issue  is  one  of  law  senior  patent  will  prevail;  King 
v.  Thompson,  3  Okl.  648,  39  Pac.  467,  reftising  relief  where  it  was  not 
clearly  shown  that  fraud  was  practiced  on  town-site  trustees;  Wiseman 
V.  Eastman,  21  Wash.  172,  57  Pac.  401,  holding  decision  of  Land  De- 
partment cannot  be  attacked  for  fraud  where  issue  of  fraud  was  be- 
fore it. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  865,  50  C.  C.  A.  29, 
holding  Land  Department  had  jurisdiction  to  issue  patent  for  land 
opened  by  act  of  March  2,  1889,  and  patents  not  attacked  collaterally. 

BUI  to  set  aside  a  land  patent  because  of  fraud  or  mistake  sliould  set 
oat  the  particulars  of  the  fraud,  or  the  maimer  in  which  the  mistake  oc- 
curred^ names  of  parties  committing  same,  and  desi^fnations  of  ofObcers 
imposed  upon. 

Approved  in  Le  Marchel  v.  Teegarden,  133  Fed.  827,  following  rule; 
Bower  v.  Stein,  177  Fed.  677,  101  C.  C.  A.  299,  denying  sufficiency  of 
bill  to  set  aside  decree  of  foreclosure  for  fraud;  United  States  v. 
Conklin,  177  Fed.  60,  100  C.  C.  A.  473,  govern|mcnt  cannot  sue  to  can- 
cel patent,  for  public  lands  patented  in  lieu  of  lands  within  forest  re- 
serve conveyed  to  it,  on  ground  that  conveyance  was  procured  from 
owners  by  fraud  of  third  party,  where  it  is  not  shown  that  owners 
were  defrauded,  or  that  government  did  not  acquire  good  title  to  re- 
serve lands  or  that  it  had  sustained  loss;  Le  Marchel  v.  Teagarden, 
152  Fed.  666,  where  patent  issued  in  Land  Department  is  attacked 
for  mistake,  bill  to  set  it  aside  must  allege  and  prove  character  of 
mistake  and  fraud;.  State  v.  Hackley,  Hume  &  Joyce,  124  La.  868, 
50  South.  777,  denying  right  of  State  to  recover  land  from  innocent 
third  person  because  of  fraud  of  patentee;  Tetrault  v.  Foumier,  187 
Mass.  62,  72  N.  E.  352,  allegations  of  bill  to  set  aside  foreclosure  for 
fraud  and  for  accounting,  stating  that  plaintiff  delayed  in  bringing 
suit  by  negligence  of  attorney,  are  no  excuse  for  ten  years'  delays  Ala- 
bama etc.  Ry.  Co.  v.  Thomas,  86  Miss.  42,  38  South.  773,  general  alle- 
gations of  fraud  on  information  and  belief  are  insufficient  in  bill  to  set 
aside  foreclosure  sale ;  Alluwee  Oil  Co.  v.  Shufflin,  32  Okl.  816,  124  Pac. 
18,  applying  rule  where  Secretary  of  Interior  had  approved  one  lease 
of  lands  by  Indian  allottee  and  disapproved  another  of  same  lands; 
Citizens'  Trading  Co.  v.  Bass,  30  Okl.  752,  753,  12a  Pac.  1097,  eus- 
taining  demurrer  to  petition  to  establish  trust  for  lack  of  sufficient 
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facts;  paine  v.  Foster,  9  Okl.  254,  53  Pac.  122,  refusing  to  review  de- 
cision of  Land  Department  because  Secretary  of  Interior  imposed  upon 
by  attorney  for  town-site  claimants  who  filed  brief  without  notice  to 
contestant;  Cummings  v.  McDermid,  4  Okl.  279,  44  Pac.  278,  applying 
rule  where  award  of  town-site  trustees  attacked;  King  v.  Thompson, 
3  Okl.  648,  39  Pac.  467,  refusing  to  charge  holder  of  legal  title  as  trustee 
for  petitioner  for  town  lot  awarded  by  town-site  trustees  where  fraud 
not  shown  to  have  been  practiced  by  board,  and  findings  of  fact  by 
board  not  set  out;  Maxwell  Land-Grant  Case,  121  U.  S.  380,  SO  L.  E<L 
959,  7  Sup.  Ct.  1028,  following  rule;  Quinby  v.  Conlan,  104  U.  S.  426, 
26  L.  Ed.  802,  judgment  of  officers  of  Land  Department  will  not  be 
given  force  where  fraud  has  been  practiced;  Knox  Go.  v.  Harshman, 
133  U.  S.  lS5,  38  L.  Ed.  588,  10  Sup.  Ct.  268,  where  court  of  equity 
refused  to  interfere  with  a  judgment  at  law;  Merrill  v.  Washburn,  83 
Me.  192,  22  Atl.  118,  and  Zell  Guano  Co.  v.  Heatherly,  38  W.  Va.  420, 
18  S.  E.  614,  holding  bill  must  allege  specific  acts  of  fraud;  dissenting 
opinion  in  McLaughlin  v.  Heid,  63  Cal.  216,  majority  holding  patent 
eoold  be  attacked  on  ground  land  .was  excepted  from  grant. 

General  rules  as  to  amendment  of  equity  pleading.    Note,  1  Ann. 
Caa.  977. 

Miscellaneous.  Cited  in  Buete  v.  Igleheart  Bros.,  137  Fed.  502,  70 
C.  C.  A.  76,  re^sal  to  permit  amendment  of  bill  must  be  plainly  shown 
to  be  abase  of  discretion  to  authorize  inquiry  on  appeal. 

102  U.  S.  376-378,  26  L.  Ed.  214,  DEN8MOBC  V.  gCOFIEU). 

Patent  reissued  to  James  Densmore  for  an  Improved  oU-tank  car  la 
Told  for  want  of  novelty  and  utility. 

Approved  in  Whitcomb  v.  Whitcomb,  85  Vt.  79,  Ann.  Gas.  1913E, 
1015,  81  Atl.  98,  sustaining  right  of  partnership  to  own  patent. 

Distinguished  in  Standard  Oil  Co.  v.  Southern  Pac.  R.  Co.,  48  Fed. 
112,  holding  void,  patent  for  combination  oil-Ksars;  Henderson  v.  Tomp- 
kins, 60  Fed.  761,  arguendo. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  G.  123* 

Patent  rights  as  property.    Note,  17  Ann.  Gas.  390. 

Miscellaneous.  Cited  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.,  210  U.  S.  426,  62  L.  Ed.  1131,  28  Sup.  Ct.  748,  generaUy;  Na- 
tional Phonograph  Co.  v.  Schlegel,  117  Fed.  628,  denying  injunction  to 
restrain  purchasers  of  phonographic  goods  from  plaintiff  from  selling 
same  at  less  than  prices  fixed  by  contract  with  plaintifL 
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102  U.  S.  378^^8,  26  !•.  Ed.  167,  219,  UNITED  STATES  ▼.  SCHUBZ. 

Supreme  Court  of  the  District  of  Oolnmbia  can  issue  a  writ  of  man- 
damns,  as  an  original  process,  in  cases  in  which  parties  are  by  common  law 
entitled  to  them. 

Approved  in  United  States  v.  Lake  Shore  etc.  Ry.  Co,,  197  U.  S.  542, 
49  L.  Ed.  871,  25  Sup.  Ct.  538,  Circuit  Court  has  no  jurisdiction  over 
original  mandamus  proceeding  to  compel  interstate  carrier  to  make 
report  to  interstate  commerce  commission;  United  States  v.  Interstate 
Commerce  Com.,  37  App.  D.  C.  275,  sustaining  mandamus  by  Supreme 
Court  of  District  of  Columbia  to  compel  Interstate  Commerce  Commis- 
sion to  take  jurisdiction  of  rate  case;  McDaid  v.  Territory,  1  Okl.  ^, 
30  Pac.  439,  territorial  courts  may  issue  mandamus  to  compel  town- 
site  trustees  to  execute  deed  to  claimant  in  whose  favor  they  have 
decided;  Smith  v.  Whitney,  116  U.  S.  175,  29  L.  Ed.  603,  6  Sup.  Ct. 
574,  quaere,  whether  Supreme  Court  of  District  of  Columbia  has  power 
to  issue  a  writ  of  prohibtion  to  a  court-martial;  Rosenbaum  v.  Bauer, 
120  U.  S.  456,  30  L.  Ed.  745,  7  Sup.  Ct.  635,  holding  Circuit  Courts 
cannot  issue  mandamus  except  in  aid  of  jurisdiction  previously  ac- 
quired. 

Supreme  Court  of  the  Unit^  States  has  no  original  Jurisdiction  of  pre- 
rogative writs. 

Approved  in  Stfite  v.  Cunningham,  81  Wis.  503,  15  L.  R.  A.  574,  51 
K.  W.  736,  holding  ministerial  acts  of  Secretary  of  State  in  issuing 
notices  of  election  may  be  enjoined. 

When  patent  is  signed  by  the  president,  sealed,  countersigned  and 
recorded,  title  passes  to  patentee,  without  delivery. 

Approved  in  In  re  Lands  of  Five  Civilized  Tribes,  199  Fed.  829, 
construing  ''date  of  patent"  in  allotment  of  Indian  lands;  Le  Marchal 
V,  Tegaxden,  175  Fed.  685,  99  C.  C.  A.  236,  entryman  is  charged  con- 
structively with  description  contained  in  recorded  patent;  United 
States  V.  Laam,  149  Fed.  585,  delivery  not  necessary  to  passing  of  title 
where  land  patent. issued  on  decision  of  land  officers,  and  recorded  in 
Land  Department  record-book;  Rogers  v.  Clark  Iron  Co.,  104  Minn. 
208,  116  N.  W.  743,  introduction  of  patent  made  out  prima  facie  case 
although  it  remained  in  land  office;.  Bell  v.  Ham,  188  Mo.  App.  79,  173 
S.  W.  745,  failure  to  record  patent  of  bounty  lands  does  not  affect  right 
of  heirs  of.  deceased  patentee;  Brooks  v.  Garner,  20  Okl.  242,  94  Pac. 
697,  delivery  of  deed  renders  land  subject  to  taxes  at  once;  Warner 
Valley  Stock  Co.  v.  Morrow,  48  Or.  262,  86  Pac.  370,  issuance  of  patent 
to  swamp-lands  is  evidence  of  title  without  delivery;  Trustees  of  Cale- 
donia County  Grammar  School  v.  Kent,  84  Vt.  9,  77  Atl.  879,  a  grant 
of  land- will  be  presumed  to  be  accepted  in  the  absence  of  dissent; 
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Gilmore  v.  Sapp,  100  111.  303,  and  Hammond  v.  Johnston,  93  Mo.  220, 
6  S.  W.  91,  both  following  rule;  Lomax  v.  Pickering^  173  U.  S.  31,  43 
It.  Ed.  608,  19  Sup.  Ct.  418,  holding  recording  of  deed,  when  approved 
by  President,  operates  to  divest  title;  Dillon  v.  Shugar,  73  Iowa,  437, 
36  N.  W.  510,  holding  undelivered  patent  vested  title  from  date  of 
execution;  Hedrick  v.  Stohl,  105  Mo.  48,  16  S.  W.  836,  holding  unre- 
corded United  States  patent  will  not  pass  title  without  delivery;  Wis- 
consili  Cent.  R.  Co.  v.  Wisconsin  River  Land  Co.,  71  Wis.  104,  36  N.  W. 
842,  holding  patent  took  effect  from  time  it  was  signed,  sealed  and  re- 
corded; Miller  v.  Donahue,  96  Wis.  504,  71  N.  W.  902,  holding  action 
of  Land  Department  in  attempting  to  cancel  the  patent  was  unau- 
thorized. 

In  patents  from  govenunent,  certain  solenmitles  are  reqalxed  by  law, 
bat  fonnal  delivery  to  the  person  is  Bot  necessary. 

Approved  in  Lonabaugh  v.  United  States,  179  Fed.  479,  103  C.  C.  A. 
56,  and  United  States  v.  Black,  160  Fed.  436,  87  C.  C.  A,  383,  both  hold- 
ing that  it  is  not  essential  that  patent  be  delivered  to  constitute  con- 
spiracy to  defraud  government  of  public  lands;  Linebeck  v.  Vos,  160 
Fed.  542,  entry  of  lands  already  patented  confers  no  interest  therein; 
Sayward  v.  Thompson,  11  Wash.  709,  40  Pac.  380,  following  rule;  Eltz- 
roth  V.  Ryan,  89  Cal.  139,  26  Pac.  648,  holding  it  not  necessary  to  pass- 
ing of  title  that  patentee  had  accepted  patent. 

Decision  of  oi&cers  of  Land  Department,  whether  certain  land  were 
open  to  pre-emption,  etc.,  and  of  conflicting  claims,  is  Judicial  in  character, 
and  not  controllable  by  mandamus. 

Approved  in  Lane  v.  United  States,  241  U.  S.  208,  60  L.  Ed.  959,  36 
Sup.  Ct.  599,  denying  mandamus  against  Secretary  of  Interior  con- 
cerning administrative  matter;  Knapp  v.  Alexander-Edgar  Lumber  Co., 
237  U.  S.  169,  59  L.  Ed.  899,  35  Sup.  Ct.  515,  permitting  homesteader  to 
seek  redress  in  courts  for  unwarranted  compromise  of  his  rights  in 
Land  Department;  United  States  v.  Lane,  228  U.  S.  12,  57  L.  Ed.  712, 
33  Sup.  Ct.  407,  decision  of  Secretary  of  Interior  revoking  his  approval 
of  an  adjustment  between  contestants  cannot  be  reviewed  by  man- 
damus; United  States  v.  Fisher,  223  U.  S.  692,  56  L.  Ed.  613,  321  Sup. 
Ct.  356,  refusing  to  review  decision  of  Secretary  of  Interior  as  to  char- 
acter of  timber  entry;  Keim  v.  United  States,  177  U.  S.  293,  44  L.  Ed. 
775,  20  Sup.  Ct.  575,  holding  action  of  Secretary  of  Interior  in  dis- 
charging department  clerk  for  incompetency  not  reviewable  to  compel 
payment  of  salary;  Cameron  v.  Weedin,  226  Fed.  48,  refusing  injunc- 
tion where  department  acted  without  jurisdiction;  Boynton  v.  Haggart, 
120  Fed.  828,  57  C.  C.  A.  301,  holding  bill  to  avoid  swamp-land  patent 
issued  thirty-two  years  before  by  Arkansas  Governor  and  auditor  under 
XI— 7 
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9  Stat.  519,  barred  by  delay;  King  v.  Mc Andrews,  111  Fed.  864,  50 

C.  C.  A.  29,  holding  patent  granted  by  Land  Department  covering  land 
opened  by  act  of  Congress  of  March  2,  1889,  within  jurisdiction  and  not 
open  to  collateral  attack ;  United  States  v.  Fisher,  39  App.  D.  C.  9,  deny- 
ing mandamus  against  Secretary  of  Interior  resx)ecting  validity  of  ap- 
plication for  entry  of  public  lands;  Garfield  v.  United  States,  31  App. 

D.  C.  341,  refusing  to  mandamus  delivery  where  patent  had  been  pre- 
viously canceled  and  thereafter  issued  by  mistake;  Lochren  v.  United 
States,  6  App.  D.  C.  507,  508,  exercise  of  power  of  review  of  acts  of 
predecessor  respecting  pensions  by  commissioner  is  not  reviewable 
by  mandamus;  Seymour  v.  United  States,  2  App.  D.  C.  266,  denying 
mandamus  to  compel  registry  of  trademark;  Dever  v.  Humphrey,  68 
Kan.  765,  75  Pac.  1039,  where  legislature  provides  for  appointments 
on  certain  officers  and  boards,  courts  cannot  supervise  exercise  of 
such  authority;  Board  of  Trustees  of  Firemen's  Pension  Fund  v. 
McCrary,  132  Ky.  92,  93,  21  L.  E.  A.  (N.  S.)  585,  116  S.  W.  327, 
328,  denying  mandamus  to  review  acts  of  trustees  of  Firemen's 
Pension  Fund;  State  v.  Red  River  Lumber  Co.,  109  Minn.  189, 
123  N.  W.  413,  denying  right  to  question  collaterally  determination  of 
character  of  public  lands  by  auditor ;  Mullan  v.  United  States,  118  U.  S. 
279,  30  L.  Ed.  173,  6  Sup.  Ct.  1045,  holding  United  States  can  maintain 
suit  to  vacate  listing  of  coal  lands  in  State  of  California;  Pearsall  v. 
Great  Northern  Ry.  Co.,  161  U.  S.  662,  40  L.  Ed.  843,  16  Sup.  Ct.  708, 
discussing  vested  rights;  Los  Angeles  Farming  etc.  Co.  v.  Hoff,  48  Fed. 
344,  holding  strangers  to  paramount  title  cannot  question  validity  of 
plaintiff's  patent;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  957,  16 
C.  C.  A.  96,  holding  patent  to  land  within  the  jurisdiction  of  the  land 
department  impervious  to  collateral  attack;  New  Dunderberg  Min.  Co. 
V.  Old,  79  Fed.  604,  25  C.  C.  A.  116,  holding  that  decisions  of  Land 
Department  are  impregnable  to  collateral  attack;  Janes  v.  Wilkinson, 
2  Kan.  App.  367,  42  Pac.  737,  holding  that  patent  erroneously  issued 
conveyed  legal  title ;  Horsky  v.  Moran,  21  Mont.  351,  365,  53  Pac.  1066, 
1071,  holding  that  defendant  could  not  attack  the  town-site  patent  col- 
laterally; dissenting  opinion  in  McLaughlin  v.  Heid,  63  Cal.  216,  ma- 
jority holding  validity  of  patent  could  be  attacked  on  ground  that  land 
was  excepted  from  grant;  Dabney  v.  Dabney,  20  App.  D.  C.  461,  and 
Kalyton  v.  Kalyton,  45  Or.  130,  78  Pac.  333,  both  arguendo. 

Right  of  action  against  public  officers.     Note,  1  E.  R.  C.  828. 

When  last  act  esseBtial  to  transfer  of  title  has  been  performed  lyy 
government  officers,  legal  title  has  passed  from  goYemment,  and  power  of 
its  officers  to  deal  with  it  has  also  passed. 

Approved  in  Plested  v.  Abbey,  228  U.  S.  51,  57  L.  Ed.  727,  33  Sup.  Ct. 
503,  refusing  to  review  decision  of  Land  Department  on  application 
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to  purchase  coal  lands ;  Humbird  v.  Avery,  195  U.  S.  504,  49  L.  E4  297, 
25  Sup.  Ct.  123,  refusing  to  determine,  in  advance  of  final  action  of 
Land  Department,  respective  rights  of  grantees  from  railroad  of  land 
claimed  to  be  within  indemnity  limits,  and  pre-emptioners ;  United  States 
V.  Wesely,  189  Fed.  278,  where  title  to  land  entered  under  Timber  and 
Stone  Act  passed  to  defendant  by  prior  patent,  though  another  had 
made  prior  application  and  made  final  proof,  his  application,  having 
by  mistake  of  local  land  office  been  noted  as  covering  other  lands,  question 
of  real  ownership  was  cognizable  in  courts;  Northern  Pac.  By.  Co.  v. 
United  States,  176  Fed.  709,  101  C.  C.  A.  117,  fraud  in  issuance  of 
patent  may  be  determined  by  department  before  patent  issues;  Wallnla 
Pac.  Ry.'  Co.  v.  Portland  etc.  Ry.  Co.,  154  Fed.  904,  denying  right 
of  court  to  interfere  pending  determination  of  right  of  way  by 
department;  Jones  v.  Hoover,  144  Fed.  221,  courts  will  interpose  to 
give  or  maintain  possession  where  possession  essential  to  complete 
purchase;  Peyton  v.  Desmond,  129  Fed.  8,  63  C.  C.  A.  651,  home- 
stead patentee  may  recover  value  of  timber  wrongfully  cut  after  initia- 
tion of  claim  and  prior  to  issuance  of  patent;  United  States  v.  ,Clark, 
125  Fed.  776,  holding  defendant  whose  vendor  bought  lands  of  entry- 
man  after  issue  of  final  certificate,^  but  before  patent,  bona  fide  pur- 
chaser; Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12, 
50  C.  C.  A.  79,  holding  Federal  courts  without  jurisdiction  to  de- 
termine right  to  land  where  complainant's  selection  of  lieu  lands 
not  accepted  by  department  because  in  possession  of  location,  affirm- 
ing 104  Fed.  44;  Johnson  y.  Pacific  Coast.  S.  S.  Co.,  2  Alaska,  237, 
where  town-site  patent  issued  to  trustee.  Interior  Department  ean- 
not  set  aside  patent  issued  by  trustee  to  wrong  person;  Wamekros 
y.  Cowan,  13  Ariz.  45,  108  Pac.  239,  sustaining  demurrer  to  complaint 
to  determine  application  for  patent,  there  being  no  allegation  of  ad- 
verse claim;  Sims  v.  Morrison,  92  Minn.  346,  100  N.  W.  90,  where  prior 
to  patent  homestead  entrymen  sold  timber  on  land  and  contest  entered, 
and  afterward  contestant  bought  off  homesteader  and  entered  land 
under  timber  act,  purchaser  of  timber  cannot  sue  to  impress  land  with 
trust;  Sage  v.  Rudnick,  91  Minn.  334,  100  N.  W.  108,  after  filing  of 
map  of  location  by  railroad,  pendency  of  controversy  over  land  grant 
before  Interior  Department  did  not  suspend  running  of  limitations; 
Bockfinger  y.  Foster,  10  Okl.  502,  62  Pac.  803,  refusing  to  entertain 
petition  to  declare  resulting  trust  where  town-site  trustees  have  not 
conveyed  title;  Adams  y.  Couch,  1  Okl.  35,  26  Pac.  1015,  Land  Depart- 
ment not  interfered  with  by  courts  pending  contest  of  adverse  claims; 
Gauthier  v.  Morrison,  62  Wash.  581,  114  Pac.  504,  denying  relief  by 
ejectment  in  court  when  matter  within  cognizance  of  land  office;  Co- 
lumbia Canal  Co.  v.  Benham,  47  Wash.  251,  125  Am.  St.  Bep.  901, 
91  Pac.  962,  denying  State  courts'  jurisdiction  to  enjoin  one  from  pro- 
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ceeding  to  obtain  title  to  public  lands  for  which  he  had  filed  entry, 
and  to  require  him  to  file  relinquishment  of  his  claims  thereto;  dis- 
senting opinion  in  Paine  v.  Foster,  9  Okl.  290,  291,  60  Pac.  33,  majority 
refusing  to  review  award  of  town-site  trustees;  Bicknell  v.  Comstock, 
113  U.  S.  151,  28  L.  Ed.  962,  5  Sup.  Ct.  400,  holding  mutilation  of 
patent  by  commissioner,  after  its  execution,  does  not  affect  its  validity; 
United  States  v.  American  Bell  Tel.  Co.,  128  U.  S.  363,  82  L.  Ed.  460, 
9  Sup.  Ct.  95,  holding  remedy  for  error  in  patent  is  before  the  judicial 
department;  United  States  v.  Marshall  Min.  Co.,  129  U.  S.  587,  32 
L.  Ed.  737,  9  Sup.  Ct.  345,  silence  for  eight  years  after  party  has  aban- 
doned a  contest  for  a  patent  will  preclude  court  of  equity  from  an- 
nulling them ;  Iron  Silver  Min.  Co.  v.  Campbell,  135  U.  S.  302,  34  L.  Ed. 
.161,  10  Sup.  Ct.  770,  holding  provisions  in  Revised  Statutes,  sections 
2325,  2326,  do  not  apply  to  one  who  has  received  his  patent;  Noble 
v.  Union  River  etc.  R.  R.  Co.,  147  U.  S.  176,  37  L.  Ed.  127,  13  Sup.  Ct. 
275,  holding  that  decision  of  Secretary  of  Interior  could  not  be  revoked 
by  his  successor;  McCormick  Mach.  Co.  v.  Aultman,  169  U.  S.  608, 
42  L.  $d.  876,  18  Sup.  Ct.  444,  holding  patent  office,  by  issue  of  original 
patent,  lost  jurisdiction  over  it,  and  did  not  regain  it  by  application 
for  reissue;  Brown  v.  Hitchcock,  173  U.  S.  476,  478,  43  L.  Ed.  774,  19 
Sup.  Ct.  486,  487,  until  legal  title  passes,  inquiry  as  to  equitable  rights 
comes  within  the  cognizance  of  the  Land  Department;  United  States 
v.  Colgate,  22  Blatchf.  412,  21  Fed.  318,  denying  to  United  States 
injunction  to  restrain  suits  for  infringement  of  a  patent;  New  Orleans 
V.  Paine,  51  Fed.  838,  2  C.  C.  A.  516,  holding  power  of  Land  Depart- 
ment not  exhausted  and  courts  were  without  authority  to  enjoin  oblit- 
eration of  old  survey;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  hold- 
ing annulment  of  entry  by  land  office,  before  passing  of  title,  is  not 
binding  on  courts;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  593, 
42  L.  Ed.  692,  18  Sup.  Ct.  209  (affirming  68  Fed.  167),  holding  Secretary 
of  Interior  could,  before  the  issuance  of  patent,  recall  and  correct 
the  designation;  United  States  v.  Des  Moines  etc.  R.  Co.,  70  Fed.  441, 
holding  power  of  Secretary  of  Interior  to  adjust  grants  was  confined 
to  grants  unadjusted;  Wood  y.  Pitman,  113  Ala.  215,  20  South.  974, 
lidding  no  acceptance  was  shown,  and  title  remained  in  the  government; 
Vantongeren  v.  Heifeman,  5  Dak.  209,  38  N.  W.  66,  holding  courts 
have  no  jurisdiction  of  conflicting  claims  prior  to  the  patent;  Swigart 
V.  Walker,  49  Kan.  104,  30  Pac.  163,  holding  commissioner  could  cancel 
fmal  homestead  receipt  at  any  time  before  patent  issued;  Grandin  y. 
Le  Bar,  3  N.  D.  448,  67  N.  W.  241,  until  title  passes  from  United  States, 
exclusive  right  to  determine  adverse  claims  rests  with  Land  Depart- 
ment; Mosgrove  v.  Harper,  33  Or.  258,  54  Pac,  189,  holding  provision 
in  lease  of  Indian  lands  allowing  re-entry  does  not  empower  Secretary 
af  Interior  to.  decide  that  such  contingency  has  happened ;  Miller  v. 
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Donahue,  96  Wis.  505,  71  N.  W.  903,  holding  action  ot'Larfd /Depart- 
ment  in  attempting  to  cancel  the  patent  was  unauthorized.  ^  ,   y . 

Distinguished  in  Levey  v.  Stockslager,  129  U.  S.  477,  32  L.  Ed.'  1i7,f 
9  Sup.  Ct.  384,  where  claim  did  not  amount  to  a  contract;  Beley  v. 
Naphtaly,  73  Fed.  124,  19  C.  C.  A.  392,  holding  ruling  of  Secretaiy  of 
Interior  may  be  reversed  by  his  successor. 

Mandamus  lies  to  compel  the  performance  of  a  mialsterial  doty. 
Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1509, 
34  Sup.  Ct.  938,  denying  application  for  injunction  against  Secretary 
of  Treasury  to  control  his  judgment  as  to  rate  of  duty  on  Cuban 
sugar  under  Tariff  Acts  of  1897  and  1913;  Ballinger  v.  United  States, 
216  U.  S.  250,  54  L.  Ed.  469,  30  Sup.  Ct.  338,  and  Garfield  v.  United 
States,  30  App.  D.  C.  175,  both  sustaining  mandamus  against  Secretary 
of  Interior  to  compel  delivery  of  patent  to  Indian  lands;  United  States 
V.  Windom,  8  Mackey  (D.  C),  60,  sustaining  mandamus  against  Sec- 
retary of  Treasury  to  compel  delivery  of  draft;  Garfield  v.  United 
States,  30  App.  D.  C.  183,  sustaining  mandamus  against  Secretary  of 
Interior  to  add  name  to  roll  of  Indian  allottees ;  Pajme  v.  United  States, 
20  App.  D.  C.  600,  sustaining  mandamus  to  compel  postmaster-general 
to  carry  second-class  mail;  United  States  v.  Hitchcock,  19  App.  D.  C. 
344,  overruling  demurrer  to  petition  for  mandamus  to  compel  Secre- 
tary of  Interior  to  approve  selection;  Ross  v.  United  States,  7 
App.  D.  C.  10,  sustaining  mandamus  to  admit  to  record  plat  of  lands; 
Norris  v.  Cross,  25  Okl.  311,  105  Pac.  1009,  sustaining  mandamus  to 
compel  Secretary  of  State  to  file  referendum  petition;  McDaid  v.  Ter- 
ritory, 1  Okl.  98,  30  Pac.  440,  territorial  courts  may  issue  mandamus 
to  compel  town-site  trustees  to  execute  deed  to  claimant,  in  whose  favor 
they  have  decided;  Clement  v.  Graham,  78  Vt.  319,  63  Atl.  155,  grant- 
ing mandamus  to  compel  State  Auditor  to  permit  taxpayer  to  inspect 
public  records  of  office ;  Noble  v.  Union  River  etc.  R.  R.  Co.,  147  U.  S. 
171,  37  L.  Ed.  126,  13  Sup.  Ct.  272,  New  Orleans  Nat.  Bank  v.  Merchant, 
18  Fed.  850,  and  State  v.  Crawford,  28  Fla.  476,  14  L.  R.  A.  256,  lOf 
8outh.  120,  all  following  rule;  Cunningham  v.  Macon  etc.  R.  R.  Co., 
109  U.  S.  453,  27  L.  Ed.  994,  3  Sup.  Ct.  297,  discussing  limit  of  power 
of  courts  in  cases  affecting  rights  of  the  State  or  United  States  in 
suits  to  which  they  are  not  voluntary  parties;  United  States  v.  Win- 
dom, 137  U.  S.  643,  644,  84  L.  Ed.  814,  815,  11  Sup.  Ct.  199,  200,  re- 
fusing mandamus  to  compel  Secretary  of  Treasury  to  deliver  drafts; 
United  States  v.  Lament,  155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98, 
refusing  mandamus  to  compel  Secretary  of  War  to  sign  a  contract; 
Chaff raix  v.  Board  of  Liquidation,  11  Fed.  645,  holding  State  officer 
could  be  enjoined  from  spending  fund  set  aside  to  pay  a  bonded  indebt- 
edness :  Forbes  v.  Driscoll,  4  Dak.  355,  356,  31  N.  W.  643,  holding  courts 


«   • 
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have-'ni);jJiA^iction  to  try  questions  of  right  to  enter  lands;  State 

.  ..•.vi'Board  of  Liquidation,  42  La.  Atin.  668,  7  South.  710,  when  a  board 

'.:  'Z 13 'given  discretionary  power,  it  is  exempt  from  judicial  control;  dis- 

'•     senting  opinion  in  Burkhart  v.  Reed,  2  Idaho,  483,  22  Pac.  6,  majority 

holding  mandamus  would  not  lie  to  compel  Secretary  of  Territory  to 

produce  journal  of  the  house;  dissenting  opinion  in  Ehrlich  v.  Jennings, 

98  S;  C.  281,  125  Am.  St.  Rep.  795,  13  AniL  Oas.  1166,  58  S.  E.  926, 

majqrity   holding  mandamus   will   lie   to   compel   State   Treasurer   to 

exchange  certificate  of  stock  for  coupon  bond. 

Distinguished  in  Kimberlin  v.  Commission  to  Five  Civilized  Tribes, 
104  Fed.  668,  44  C.  C.  A.  109,  refusing  mandamus  to  compel  enrollment 
of  Indian  for  citizenship  in  Chickasaw  nation,  such  resting  in  discretion 
of  commission;  United  States  v.  Black,  128  U.  S.  45,  48,  49,  32  L.  Ed. 
356,  357,  358,  9  Sup.  Ct.  13,  15,  refusing  mandamus  to  review  decision 
of  commissioner  of  pensions. 

Law  of  mandamus.    Note,  89  Am.  Dec.  732. 

When  mandamus  is  the  proper  remedy  against  public  officers. 
Note,  98  Am.  St.  Rep.  874. 

Character  and  extent  of  relief  by  mandamus  against  officer  ren- 
dering decision  on  improper  ground.  Note,  7  L.  B.  A.  (N.  8.) 
527. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  R.  A.  (N.  S.)  421. 

.  When  the  several  officers  have  performed  their  varloiis  functions,  upon 
a^iplication  for  patent  for  public  lands,  legal  title  passes  to  grantee,  amd 
ministerial  duty  of  delivering  the  patent  may  be  enforced  by  mandamus. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S. 
308,  315,  47  L.  Ed.  1070,  23  Sup.  Ct.  695,  698,  ho;ding  courts  have  no 
jurii^diction  to  determine  right  to  land  claimed  as  lieu  lands  where 
selection  not  approved  by  department;  Bockfinger  v.  Foster,  190  U.  S. 
125,  47  L.  Ed.  979,  23  Sup.  Ct.  840,  holding  claimant  under  homestead 
laws  cannot  sue  Oklahoma  town-site  trustees  to  divest  title  held  under  act 
of  May  14, 1890,  title  being  essentially  in  United  States ;  Moran  v.  Horsky, 
178  U.  S.  210,  44  L.  Ed.  1040,  20  Sup.  Ct.  858,  holding  State  court 
decision  sustaining  defense  of  laches  against  claim  to  mining  property 
abandoned  for  fourteen  years,  apparent  title  obtained  under  void  pat- 
ent, not  Federal  question;  Miller  v.  Donahue,  96  Wis.  507,  71  N.  W. 
903,  holding  action  of  Land  Department  in  attempting  to  cancel  patent 
was  unauthorized;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  274, 
arguendo. 

Distinguished  in  Flanagan  v.  Forsythe,  6  Okl.  239,  50  Pac.  156, 
exemption  from  liability  for  debts  of  lands  entered  as  homestead  does  not 
apply  after  final  certificate  issued. 
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Court  of  Clatms  lias  no  Jnrigdictlon  of  suit  against  the  TTHlted  States  to 
olitain  a  patent. 

Approved  in  United  States  v.  Jones,  131  U.  S.  15,  83  L.  Ed.  90,  9 
Sup.  Ct.  670,  holding  act  of  1887  does  not  give  courts  jurisdiction  to 
compel  the  delivery  of  a  patent. 

In  this  case  costs  were  allowed  against  tbe  Secretary  of  Interior^ 
tbonglL  sued  in  a  matter  affecting  simply  bis  discliarge  of  ol&cial  duties. 

Approved  in  Wadsworth  v.  Boysen,  148  Fed.  780,  78  C.  C.  A.  437, 
suit  to  enjoin  Indian  agent  from  obstructing  complainant  in  prospect- 
ing on  reservation  lands  for  purpose  of  locating  mining  claim  is  not 
suit  against  United  States,  though  defendant  claims  to  be  acting  offi- 
cially; Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  604,  65  C.  C.  A.  667, 
where  Federal  action  against  joint  trespassers  dismissed  as  to  one  and 
plaintiff  sued  him  in  State  court  and  reversed  judgment,  which  was 
satisfied,  and  defendant,  in  Federal  court,  amended  answer  to  show 
such  satisfaction,  and  plaintiff  dismissed,  defendant  entitled  to  costs; 
Board  of  Directors  v.  Wessels,  21  Colo.  App.  459,  122  Pac.  401,  defend- 
ants in  mandamus  to  compel  delivery  of  warrants  who  defend  in  their 
individual  capacities  are  liable  for  costs;  Trinidad  Asphalt-Pav.  Co. 
V.  Robinson,  52  Fed.  349,  holding  Federal  courts  must  tax  costs  against 
losing  party;  Power  v.  May,  123  Cal.  153,  56  Pac.  798,  charging  costs 
of  mandamus  proceedings  against  county  treasurer  to  him  personally; 
People  V.  House,  4  Utah,  381,  10  Pac.  843,  taxing  costs  against  a  justice 
of  the  peace;  dissenting  opinion  in  Robertson  v.  State,  109  Ind.  100, 
10  N.  E.  592,  majority  holding  claimant  for  office  cannot  maintain  an 
information  in  nature  of  quo  warranto. 

Ldability  of  public  officer  for  costs.    Note,  Ann.  Oas.  1915D,  566. 

Mandamm  against  an  officer  abates  npon  bis  retirement  from  office. 
Approved  in  Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S.  31,  41 
L.  Ed.  623,  17  Sup.  Ct.  227,  holding  bill  to  restrain  abates  upon  resig- 
nation of  the  officer. 

Miscellaneous.  Cited  in  Stenbarg  v.  State,  48  Neb.  308,  67  N.  W. 
192,  Eisenbach  v.  Hatfield,  2  Wash.  264,  12  L.  R.  A.  645,  26  Pac.  547, 
dissenting  opinion,  and  Alger  v.  Hill,  2  Wash.  350,  27  Pac.  924. 

102  T7.  &  408-416,  26  L.  Ed.  184,  SWAIN  TXTBBINE  ft  MFG.  GO.  v.  LADD. 

Practice  of  obtaining  reissue  with  greatly  enlarged  claims,  for  purpose 
of  invalidating  competitors'  patents  and  obtaining  a  monopoly,  subverts 
tme  purpose  for  which  reissues  are  permitted. 

Approved  in  American  Bell  Tel.  Co.  v.  National  Tel.  etc.  Co.,  109 
Fed.  1009,  holding  claim  for  patent  on  machine  to  reproduce  musical 
sounds,  but  not  adapted  to  reproduce  speech,  not  amendable  by  making 


102  U.  S.  415-422        NOTES  ON  U.  S.  REPORTS.  104 

it  speech  transmitter;  Campbell  Printing  etc.  M^.  Co.  v.  Duplex  Print- 
ing etc.  Co.,  86  Fed.  329,  arguendo. 

Beissne  can  only  be  granted  for  same  invention  which  was  originally 
patented— it  is  permitted  to  allow  mistakes  inadvertently  committed  to  be 
corrected* 

Approved  in  Andrews  v.  Hovey,  6  McCrary,  198,  16  Fed.  399,  and 
International  Terra  Cotta  etc.  Co.  v.  Maurer,  44  Fed.  621,  both  following 
rule  Yale  Lock  Mfg.  Co.  v  James,  125  U.  S.  463,  SI  L.  Ed.  812, 
8  Sup.  Ct.  973,  holding  reissue  could  not  be  eonstrued  to  include  any 
other  mode  of  fastening;  Dobson  v.  Lees,  137  U.  S.  263,  265,  34  L.  Ed. 
654,  655,  11  Sup.  Ct.  72,  73,  holding  reissue  cannot  claim  matter  once 
intentionally  omitted;  Washburn  etc.  Mfg.  Co.  v.  Haish,  10  Biss.  89, 
7  Fed.  913,  upholding  reissue,  the  latter  method  having  been  shown 
in  the  drawings;  Holt  v.  Kceler,  21  Blatchf.  79,  13  Fed.  472,  holding 
reissue  could  not  be  upheld  as  covering  any  flanges  except  those  in 
original  patent ;  Yale  Lock  Mfg.  Co.  v.  James,  22  Blatchf.  297,  20  Fed. 
905,  limiting  the  reissue;  Hammond  v.  Franklin,  23  Blatchf.  82,  22 
Fed.  836,  holding  inventor  cannot,  at  any  time,  take  out  a  reissue  for 
an  invention  not  shown  in  the  original;  Poage  v.  McGowan,  15  Fed. 
390,  holding  reissue'  invalid  because  of  defective  affidavit ;  Hopkins  & 
Dickinson  Mfg.  Co.  v.  Corbin,  103  U.  S.  792,  26  L.  Ed.  612,  Meyer  v. 
Maxheimer,  20  Blatchf.  17,  9  Fed.  100,  Kells  v.  McKenzie,  9  Fed.  288, 
and  Electric  Gas  Lighting  Co.  v.  Smith  &  Rhodes  Elec.  Co.,  23  Fed. 
196,  holding  reissue  void;  Peoria  Target  Co.  v.  Cleveland  Target  Co., 
47  Fed.  736,  739,  holding  certain  claims  in  reissue  to  be  void;  Carpen- 
ter Straw  etc.  Mach.  Co.  v.  Searle,  52  Fed.  813,  holding  void  reissue 
with  a  new  element. 

A  reissued  patent  should  be  construed  with  reference  to  the  original 
tests  so  as  to  confine  the  meaning  of  the  claims  within  legitimate  bounds. 
Approved  in  Brainard  v.  Cramme,  20  Blatchf.  534,  12  Fed.  624,  and 
Campbell  Printing  etc.  Mfg.  Co.  v.  Duplex  Printing  etc.  Co.,  86  Fed. 
321,  both  following  rule;  McMurry  v.  Mallory,  4  Hughes,  270,  5  Fed. 
599,  holding  there  was  no  infringement;  Consolidated  Roller  etc.  Co. 
v.  Coombs,  39  Fed.  30,  construing  patent  with  reference  to  prior  state 
of  art. 

102  U.  S.  415-422,  26  I^  Ed.  187,  DAJHELB  v.  TEABNEY. 

Circumstances  which  surrounded  the  conTention  ftamlng  the  ordinance 
of  secession  should  be  Judicially  noticed. 

Approved  in  Ivanoff  v.  Mechanical  Rubber  Co.,  232  Fed.  174,  cases 
within  the  original  jurisdiction  of  District  Court  ^only  are  removable 
from  State  courts;  United  States  v.  Keitel,  157  Fed.  406,  defining 
** jurisdiction'^  in  public  lands  conspiracy  case;  Tompkins  v.  Little 
Rock  etc.  Co.,  21  Fed.  376,  construing  railway  and  bonds  statute. 
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Supreme  Court  lias  JnriBdiction  of  judgment  of  State  court  adverse  to 
an  exemption  from  liability  claimed  under  Federal  Constitution. 

Distinguished  in  Telluride  Power  etc.  Co.  v.  Rio  Grande  etc.  Ry.  Co., 
175  U.  S.  643,  44  L.  Ed.  807,  20  Sup.  Ct.  245,  where  a  general  right  was 
set  up  under  a  statute. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  526. 

Estoppel  is  a  wise  and  salutary  policy,  wbich  cannot  be  made  an  in- 
strument of  wrong,  and  often  is  the  only  instrument  of  giving  triumpb  to 
xlglit  and  Justice. 

Approved  in  Bryan  v.  Pinney,  3  Ariz.  421,  31  Pac.  549,  holding  as- 
si^ee  of  widow's  equity  estopped  to  assert  same  against  assignee  of 
certificate  of  sale  of  mortgagee,  who  was  also  administrator,  defendant 
holding  three  years;  Rector  v.  Board  of  Improvement,  50  Ark.  132, 
6  S.  W.  524,  holding  property  oi^ner  not  estopped  to  dispute  validity 
of  assessment  for  improvements  outside  of  the  district;  Carpy  v.  Dow- 
dell,  115  Cal.  687,  47  Pac.  698,  holding  hank  was  estopped  to  foreclose 
in  order  to  prevent  delivery  of  wine  to  vendee;  East  St.  Louis  v.  East 
St.  Louis  Gas  etc.  Co.,  98  111.  429,  38  Am.  Rep.  103,  holding  municipality 
receiving  benefits  under  an  ultra  vires  contract  should  pay  for  same; 
Cluggish  V.  Koons,  15  Ind.  App.  604,  607,  43  N.  E.  160,  161,  holding 
property  owner  estopped  to  deny  authority  of  board  to  make  street 
improvements  under  a  repealed  statute;  Hutchinson  etc.  R.  R.  Co.  v. 
Commissioners  of  Kingman  County,  48  Kan.  77,  30  Am.  St.  Rep.  280, 
15  L.  R.  A.  405,  28  Pac.  1081,  holding  muDicipality  estopped  to  question 
validity  of  election  for  bonds,  where  it  retains  certificate  of  railroad 
stock;  Williamson  v.  Jones,  39  W.  Va.  268,  25  L.  R.  A.  236,  19  S.  E. 
446,  one  standing  by  and  seeing  purchaser  of  his  land,  sold  under  a 
void  judicial  proceeding,  improve  same,  cannot  set  up  such  defect  in 
title;  dissenting  opinion  in  Lake  Superior  Ship-Canal  etc.  Co.  v.  Cun- 
ningham, 44  Fed.  843,  majority  holding  State  diverting  trust  land  is  not 
estopped  to  elaim  title  thereto. 

Person  availing  himself,  for  his  benefit,  of  an  unconstitutional  law 
cannot,  in  subsequent  litigation,  aver  its  unconstitutionality  as  a  defense. 
Approved  in  City  of  St.  Louis  v.  St.  Louis  etc.  Ry.  Co.,  248  Mo.  27, 
154  S.  W.,  60,  reaflfirming  rule ;  Grand  Rapids  &  I.  R.  Co.  v.  Osborn, 
193  U.  S.  29,  48  L.  Ed.  604,  24  Sup.  Ct.  310,  railroad  incorporating  under 
genera]  State  act  is  estopped  to  contest  validity  under  Federal  Consti- 
tution of  provisions  regulating  rates  which  formed  one  of  burdens 
attached  by  act  to  privilege  of  incorporation;  Seminole  Securities  Co. 
▼.  Southern  Life  Ins.  Co.,  182  Fed.  95,  stockholders  sharing  in  divi- 
dends of  corporation  are  estopped  from  afterward  claiming  as  creditors 
and  not  as  stockholders;  Levy  v.  Kansas  City,  168  Fed.  528,  22  L.  R.  A. 
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(N.  S.)  862,  93  C.  C.  A.  523,  denying  right  to  recover  money  paid  for 
violation  of  law ;  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  120 
Fed.  383,  holding  telegraph  company  occupying  railroad  right  of  way 
for  twenty  years  under  lease  cannot  deny  railroad's  right  to  re-enter 
on  termination  of  lease;  Chicago  v.  Cicero,  210  111.  302,  71  N.  E.  361, 
upholding  Kurd's  Rev.  Stats.  1901,  p.  347,  §26,  relating  to  sanitary 
districts;  American  Car  etc.  Co.  v.  Smock,  48  Ind.  App.  363,  91  N.  E. 
751,  one  electing  between  several  inconsistent  causes  of  action  is  con- 
fined to  one  he  adopts ;  Helwig  v.  Fogelsong,  166  Iowa,  723, 148  N.  W.  994, 
denying  right  to  assert  claim  against  land  after  pe^rmitting  other  to  pur- 
chase same  without  disclosing  it ;  Minneapolis  etc.  Ry.  Co.  v.  Gowrie  etc. 
Ry.  Co.,  123  Iowa,  546,  99  N.  W.  183,  railroad  which  is  about  to  be  crossed 
by  another  and  which  elects  to  compel  interlock  under  Code,  §  2073,  cannot 
attack  validity  of  statute  requiring  it  to  pay  portion  of  expense  of 
maintaining  interlock;  Hardwicke  &  Co.  v.  Young,  110  Ky.  509,  62 
S.  W.  12,  holding  plaintiff  estopped  by  dismissal  of  suit  to  restrain 
collection  of  school  taxes  in  certain  district,  to  seek  to  enjoin  collection 
of  same  taxes  unconstitutional;  Succession  of  Dauphin  (Choppin  v. 
Dauphin),  112  La.  136,  36  South.  298,  refusing  to  entertain  suit  by  heirs 
of  first  wife  of  deceased  for  half  of  property  alleged  to  be  community, 
and  fraudulently  abstracted  from  succession,  after  executor  discharged; 
Payne  v.  Dexter,  211  Mass.  9,  97  N.  E.  79,  partner's  denial  of  existence 
of  partnership  cannot  affect  the  rights  of  one  dealing  with  firm; 
Holman  v.  Updike,  208  Mass.  472,  94  N.  E.  691,  denying  right  to  affirm 
contract  in  one  suit  and  repudiate  it  in  next  by  suing  on  quantum 
meruit;  American  Unitarian  Assn.  v.  Commonwealth,  193  Mass.  478, 
79  N.  E.  880,  one  proceeding  under  statute  cannot  question  its  validity ; 
Greene  County  v.  Lydy,  263  Mo.  87,  89,  172  S.  W.  379,  380,  one  col- 
lecting fees  under  act  cannot  question  validity  of  portion  thereof; 
Roeder  v.  Robertson,  202  Mo.  535,  100  S.  W.  1089,  purchaser  from 
corporation  which,  prior  thereto,  had  sold  some  goods  to  other  party 
under  void  contract;^  cannot  maintain  action  against  former  purchaser 
without  return  of  consideration;  McClure  v.  Clements,  161  Mo.  App. 
30,  143  S^  W.  84,  one  having  proceeded  on  theory  that  he  was  one 
party's  agent  cannot  thereafter  claim  that  he  was  agent  of  other  party; 
Young  V.  Gans,  134  Mo.  App.  173,  113  S.  W.  737,  a  foreign  corporation, 
after  assigning  note  to  innocent  purchaser,  cannot  defeat  recovery 
thereon  by  plea  that  it  was  not  qualified  to  do  business  in  State; 
Reiger  v.  Faber,  116  Mo.  App.  129,  92  S.  W.  185,  where,  after  sale 
under  deed  of  trust,  grantor  filed  statutory  bond  and  sued  to  enjoin 
beneficiary  from  taking  possession,  and  latter  denied  validity  of  bond 
and  injunction  dissolved,  latter  estopped  from  asserting  validity  of 
bond  and  suing  thereon;  Erb  v.  McMaster,  88  Nebi  820,  130  N.  W. 
677,  applying  rule  where,  under  antenuptial  contract,  husband  released 
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claim  to  wife's  realty  for  consideration  paid;  United  States  Fidelity 
etc.  Co.  V.  Ettenheimer,  70  Neb.  161,  99  N.  W.  653,  one  executing  appeal 
bond  in  unlawful  detainer  cannot  defend  action  on  bond  because  statute 
under  which  appeal  taken  was  void;  McVey  v.  Peddie,  69  Neb.  627, 
96  N.  W.  167,  and  Stevenson  v.  Morgan,  67  Neb.  210,  108  Am.  St.  Rep. 
631,  93  N.  W.  181,  both  upholding  action  on  appeal  bond  given  pur- 
suant to  void  statute;  North  Dakota  Horse  etc.  Co.  v.  Serumgard,  17 
N.  D.  478,  138  Am.  St.  ReR.  717,  29  L.  R.  A.  (N.  S.)  508,  117  N.  W. 
467,  one  assuming  to  be  redemptioner  from  foreclosure  sale  and  re- 
ceiving certificate  of  redemption,  is  bound  thereby ;  Territory  v.  Cooper, 
U  Okl.  707,  69  Pac.  816,  applying  principle  when  one  of  sureties  signed 
bond  after  conviction  and  in  action  on  bond  insisted  on  application  of 
different  law  to  defeat  bond;  Morrison  v.  Atkinson,  16  Okl.  576,  85 
Pac.  473,  one  assuming  position  and  asserting  legal  right  in  District 
Court  is  estopped  to  deny  legality  of  position  on  appeal;  State  v.  Port- 
land General  Electric  Co.,  62  Or.  530,  95  Pac.  732,  denying  right  of 
corporation  accepting  benefits  of  act  to  question  its  validity;  Ross  v. 
Gaffney  City,  57  S.  C.  108,  35  S.  E.  440,  holding  petitioner  requesting 
ordinance  exempting  corporation  from  taxation,  whicli  ordinance  in- 
fluenced location  of  plant  and  increased  petitioner's  dividends,  cannot 
object  to  exemption  because  of  private  tax  increase;  Rhea  v.  Shields, 
103  Va.  312,  49  S.  E.  72,  where  proceedings  for  sale  of  land  of  minors 
are  irregular,  minors  filing  amended  pleading  after  majority  requesting 
sale  of  property  are  estopped  from  objecting  to  validity  of  sale ;  Smith 
V.  Seattle,  41  Wash.  62,  82  Pac.  1098,  where  city  sued  to  ascertain  value 
of  property  to  be  damaged  by  regrade  of  street  and  paid  award  after 
court  had  instructed  jury  to  deduct  special  benefits,  it  cannot  urge 
invalidity  of  law  authorizing  proceedings  in  justification  of  assessment 
for  special  benefits;  Le  Corate  v.  Freshwater,  56  W.  Va.  341,  49  S.  E. 
241,  holding  party  estopped  to  deny  boundary  where  answer  in  pro- 
ceedings by  guardian  to  lease  land  agreed  to  deseription  set  forth  in 
petition;  Mellen  Lumber  Co.  v.  Industrial  Com.,  154  Wis.  120,  Ann. 
Cm.  1915B,  997,  L.  R.  A.  1916A,  374,  142  N.  W.  189,  an  employer  com^ 
ing  in  under  Workmen's  Compensation  Act  cannot  attack  its  validity; 
Vicker>'  v.  Board  of  Commrs.  of  Hendricks  County,  134  Ind.  666,  32 
N.  E.  881,  and  Purcell  v.  Conrad,  84  Va.  573,  6  S.  E.  550,  both  following 
rule;  Davis  v.  Wakelee,  156  U.  S.  691,  39  L.  Ed.  585,  15  Sup.  Ct.  569, 
estopping  party  from  claiming  invalidity  of  judgment;  John  Shillito  Co. 
▼.  McClung,  45  Fed.  779,  holding  matters  of  estoppel  in  pais  may  be 
set  up  in  actions  at  law;  Willis  v.  Board  of  Commrs.,  86  Fed.  876, 
where  city  has  collected  money  for  improvements  made  it  cannot  set 
up  invalidity  of  the  statute;  Jones  v.  McPhillips,  82  Ala.  116,  2  South. 
476,  holding,  when  trustee  in  deed  of  assignment  has  defeated  a  bill 
by  pleading  a  general  creditor's  bill,  he  is  not  estopped  from  defeating 
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such  a  bill  on  its  merits;  Arthur  v.  Israel,  15  Colo.  153,  22  Am.  St.  Bep. 
365,  10  L.  R.  A.  695,  25  Pac.  83,  one  taking  advantage  of  a  void  decree 
cannot  repudiate  it;  Strosser  v.  Fort  Wayne,  100  Ind.  452,  holding 
land  owner  may  be  estopped,  though  he  did  not  know  proceedings  were 
void ;  Robertson  v.  Smith,  129  Ind.  427,  l5  L.  R.  A.  277,  28  N.  E.  859, 
one  sued  upon  injunction  bond  cannot  deny  jurisdiction  of  court  to 
grant  it;  Parker  v.  State,  133  Ind.  204,  18  L.  R.  A.  577,  32  N.  E.  844, 
declaring  officer  elected  under  an  unconstitutional  law  to  be  an  officer 
de  facto ;  Folger  v.  Clark,  80  Me.  242, 14  Atl.  10,  holding  creditor,  having 
received  dividends  in  insolvjency  proceedings,  is  estopped  to  set  up 
the  unconstitutionality  of  the  law;  Femald  v.  Palmer,  83  Me.  248, 
249,  22  Atl.  468,  469,  petitioner  for  private  way  is  estopped  to  deny 
regularity  of  the  proceedings;  St.  Louis  v.  Davidson,  102  Mo.  155, 
22  Am.  St.  Rep.  767,  ^4  S.  W.  827,  party  receiving  benefits  from  the 
contract  is  estopped  to  deny  its  validity;  State  v.  Mastin,  103  Mo.  512, 
15  S.  W.  529,  holding  party  at  whose  instance  municipal  bonds  are 
issued  is  estopped  to  deny  their  validity;  Stewart  v.  Conmiissioners 
of  Wyandotte  County,  45  Kan.  711,  23  Am.  St.  Rep.  748,  26  Pac.  686, 
and  Counterman  v.  Dublin  Twp.,  38  Ohio  St.  517,  mere  fact  that  money 
was  expended  by  trustees,  with  knowledge  of  plaintiff,  does  not  estop 
him  setting  up  unconstitutionality  of  tax;  Tone  v.  Columbus,  39  Ohio 
St.  308,  48  Am.  Rep.  451,  holding  property  owners  petitioning  for  the 
act  are  estopped  to  deny  its  unconstitutionality;  Butler  v.  Ellerbe,  44 
S.  C.  269,  22  S.  E.  432,  holding  State  estopped  to  deny  her  liability  for 
salaries  for  registration  officers,  because  law  was  unconstitutional; 
Commonwealth  v.  Dunlop,  89  Va.  434,  16  S.  E.  274,  when  sovereign  con- 
sents to  be  sued,  its  terms  must  be  observed;  Harrison  v.  Board  of 
Supervisors  of  Milwaukee  County,  51  Wis.  660,  8  N.  W.  736,  holding 
person  unaffected  by  supposed  unconstitutional  provision  cannot  set 
it  up;  dissenting  opinion  in  Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  21 
Fed.  371,  382,  maintaining  that  unconstitutionality  of  act,  under  which 
bonds  were  issued,  did  not  affect  rights  of  parties;  dissenting  opinion 
in  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  908,  majority  holding  city 
not  estopped  to  deny  validity  of  extension  of  the  grant;  dissenting 
opinion  in  Jones  v.  Stoddart,  8  Idaho,  227,  67  Pac.  655,  arguendo. 

Distinguished  in  O'Brien  v.  Wheelock,  184  U.  S.  490,  46  L.  Ed.  655, 
22  Sup.  Ct.  369,  holding  land  owners  not  estopped  to  deny  constitution- 
ality of  statute  authorizing  assessments  for  improvements  by  assisting 
in  passing  act  and  assuming  its  validity;  Portland  v.  Bituminous  Pav. 
Co.,  33  Or.  318,  72  Am.  St.  Rep.  719,  44  L.  R.  A.  532,  holding  munici- 
pality not  estopped,  where  contract  is  ultra  vires. 

When  bond  is  voluntarily  entered  Into,  and  the  principal  enjoys  the 
benefits,  it  is  too  late,  after  breach,  to  question  its  validity. 
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Approved  in  United  States  v.  Morse,  218  U.  S.  511,  21  Ann.  Gas.  782, 
54  L.  Ed.  1130,  31  Sup.  Ct.  37,  voluntary  surety  on  bond  of  trus- 
tee is  estopped  to  attack  validity  of  decree  appointing  trustee;  Morse 
T.  United  States,  29  App.  D.  C.  450,  mere  recital  in  bond  does 
not  estop  obligor  asserting  it  to  be  void;  Lauder  v.  Heley,  25  N.  D. 
283,  141  N.  W.  204,  one  obtaining  benefit  under  supersedeas  bond 
cannot  thereafter  attack  its  validity;  Town  of  Point  Pleasant  v. 
Greenlee,  63  W.  Va,  214,  129  Am.  St.  Rep.  971,  60  S.  E.  604,  fair  and 
voluntary  execution  of  bond  is  conclusive  upon  all  who  seal  it  of  all 
things  admitted  therein;  Saunders  v.  Richard,  36  Fla.  42,  16  South. 
683,  holding  trustee,  having  accepted  and  acquiesced  in  the  trust, 
cannot  set  up  a  defect  in  its  execution;  Underbill  v.  Spencer,  25  Kan. 
72,  allowing  recovery  on  undertaking,  though  irregular  in  form;  Bur- 
lington etc.  R.  R.  Co.  V.  Vanderwarker,  19  W.  Va.  270,  272,  one  having 
enjoyed  the  benefits  of  a  supersedeas  bond  is  estopped  from  alleging 
its  invalidity. 

Distinguished  in  Carroll  County  v.  Cuthbertson,  136  Iowa,  460,  114 
N.  W.  17,  denying  extension  of  rule  where  obligors  did  not  derive 
any  benefit  from  bond. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St^  Rep. 
219. 

Workmen 's  Compensation  Acts.    Note,  3  N.  G.  G.  A.  660. 

Miscellaneous.  Cited  in  Lamb  v.  Powder  River  Livestock  Co.,  132 
Fed.  440,  67  L.  E.  A.  558,  65  C.  C.  A.  570,  subsequent  law  unreasonably 
restricting  enforcement  of  judgment  rendered  on  contract  impairs  ob- 
jection. 

102  U.  8.  422-426^  26  L.  Ed.  216,  XTNTTED  STATES  v.  KNOX 

OontroUer  of  cnrrency,  having  assessed  shareholders  of  national  bank 
at  a  percentage  snfllcient  to  supply  defldty  but,  owing  to  Insolvency  of  same, 
enough  ^as  not  realized,  has  no  power  to  direct  a  farther  assessment. 

Approved  in  Studebaker  v.  Perr\',  184  U.  S.  267,  46  L.  Ed.  533,  22 
Sup.  Ct.  467,  holding  controller  of  currency  authorized  to  make  second 
assessment  upon  shareholders  of  insolvent  national  bank,  first  proving 
insufficient  to  pay  debts  of  bank;  Bailey  v.  Tillinghast,  99  Fed.  805, 
40  C.  C.  A.  93,  holding  receiver  of  insolvent  national  bank  may  sue  in 
equity  to  enforce  assessment  against  stockholders,  such  assessment 
being  less  than  full  liability;  Bushnell  v.  Leland,  164 -U.  S.  685,  41 
Ia.  Ed.  599,  17  Sup.  Ct.  209,  holding  controller  of  currency  can  appoint 
a  receiver  for  insolvent  national  bank,  and  call,  for  a  ratable  assessment 
of  stockholders;  Aldrich  v.  Yates,  95  Fed.  81,  holding  controller  can 
make  a  second  assessment. 
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Distinguished  in  Aldrich  v.  Campbell,  97  Fed.  667,  668,  38  C.  C.  A. 
347,  upholding  controller's  power  to  order  successive  assessments  on 
stockholders  where  aggregate  does  not  exceed  par  value  of  stock. 

Successive    assessments    on    stockholders    for    debts.    Note,    66 
L.  B.  A.  972,  973. 

BliareholderB  of  eyery  national  bank  are  liable  IndividnaUy,  equally 
and  ratably  for  its  debts,  to  extent  of  amouat  of  thair  stock  tharein,  at 
par  value. 

Approved  in  Hale  v.  AUinson,  188  U.  S.  78,  47  L.  Ed.  393,  23  Sup.  Ct. 
253,  holding  equity  has  no  jurisdiction  of  suit  to  enforce  statutory 
liability  of  foreign  corporation  stockholders  in  which  full  par  value 
demanded;  Alsop  v.  Conway,  188  Fed.  575,  110  C.  C.  A.  366,  double 
liability  of  stockholders  under  Kentucky  statute  is  not  asset  of  cor- 
poration; Lease  v.  Barschall,  106  Fed.  763,  holding  stockholders  of 
national  bank  having  paid  their  portion  of  thirty-nine  per  cent  assess- 
ment, receiver  cannot  be  made  to  pay  amount  unpaid  by  other  stock- 
holders; Studebaker  v.  Perry,  102  Fed.  948,  43  C.  C.  A.  69,  holding 
controller  may  make  successive  assessments  after  collection  by  receiver 
of  first  in  suit  at  law ;  Witters  v.  Sowles,  24  Blatchf .  561,  32  Fed.  138, 
holding  legatee  could  not  be  charged  with  assessment  on  testator's 
stock;  McLaughlin  v.  O'Neill,  7  Wyo.  198,  51  Pac.  246,  holding  that  an 
accounting  was  necessary  to  fix  liability  of  stockholders. 

Distinguished  in  Williams  v.  Commercial  Nat.  Bank,  49  Or.  500,  11 
L.  B.  A.  (N.  S.)  857,  90  Pac.  1015,  rule  not  applicable  in  creditor's  suit 
against  corporation ;  Rehbein  v.  Rohr,  109  Wis.  150,  85  N.  W.  320,  hold- 
ing under  Wis.  Rev.  Stats.  1898,  §  2024,  creditors  entitled  to  recover 
from  stockholder  of  insolvent  national  bank  par  value  of  stock  held 
regardless  of  other  stockholders. 

At  common  law,  Indlvidiial  inroperty  of  stockholdera  was  not  liable  for 
corporate  debts. 

Approved  in  Wechselberg  v.  Flour  City  Nat.  Bank,  64  Fed.'  94^  26 
L.  R.  A.  475,  12  C.  C.  A.  56,  until  compliance  with  statutory  require- 
ments, signers  of  articles  were  liable  at  common  law  for  the  debts; 
Ilayden  v.  Thompson,  71  Fed.  65, 17  C.  C.  A.  592,  holding  receiver  could 
bring  bill  to  recover  dividends  illegally  paid,  without  an  express  order 
from  controller  of  currency. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  835,  840,  842,  853. 

Insolvency  of  one  stockholder,  or  his  being  beyond  Jurisdiction  of  courts 
doea  not  in  anywise  affect  liability  of  another. 

Approved  in  Boyd  v.  Schneider,  124  Fed.  242,  holding  right  to  main- 
tain suit  against  directors  of  insolvent  national  bank  to  recover  sums 
allesred  to  be  lost  through  mismanaerement  rests  in  receiver  alone ;  How- 
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arth  V.  Angle,  162  N.  Y.  191,  56  N.  E.  494,  holding  lii^bility  of  resident 
fitockholder  is  contractual  and  enforceable  in  another  State,  unaffected 
by  insolvency  of  other  stockholders;  Merchants'  Nat.  Bank  v.  Wehr- 
mann,  69  Ohio  St.  171,  172,  68  N.  E.  1006,  1007,  holding  transfer  by 
customer  of  bank  of  nine  shares  in  partnership  to  secure  payment  of 
indebtedness  to  bank  made  bank  owner  in  severalty  not  partner;  Mc- 
Vickar  v.  Jones,  70  Fed.  760,  holding  it  not  necessary  to  give  stock- 
holder notice  before  commencing  action ;  Consolidated  Assn.  of  Planters 
V.  Lord,  36  La.  Ann.  437,  refusing  to  enforce  a  further  assessment; 
Hunt  V.  Smart,  8  Tex.  Civ.  App.  427,  28  S.  W.  63,  holding  one  filing 
his  claim  as  general  creditor  not  estopped  from  afterward  receiving 
his  preference. 

Assessment  by  controller,  not  exceeding  par  yalne  of  all  stock,  is 
conclusive  upon  the  stockholders. 

Approved  in  Smith  v.  Brown,  187  U.  S.  639,  47  L.  Ed.  344,  23  Sup. 
Ct.  845,  reaflfirming  rule;  Studebaker  v.  Perry,  184  U.  S.  265,  46  L.  Ed. 
532,  22  Sup.  Ct.  466,  holding  controller  may  make  successive  assess- 
ment upon  shareholders  of  insolvent  national  bank  where  earlier  assess- 
ments insufficient  to  pay  bank's  debt;  Rankin  v.  Miller,  207  Fed.  608, 
609,  in  suit  by  National  bank  to  enforce  stockholder's  liability,  con- 
troller's order  making  assessment  sued  on  and  necessity  therefor  is  con- 
clusive; Deweese  v.  Smith,  106  Fed.  441,  444,  445,  66  L.  R.  4.  971,  45 
C.  C.  A.  408,  holding  stockholder's  liability  attaches  when  controller 
levies  assessment,  and  successive  assessment  to  amounts  of  par  value 
may  be  levied  and  collected;  Howarth  v.  Lombard,  175  Mass.  575,  56 
N.  E.  890^  891,  holding  bank  stockholders  liable  in  suit  by  Massa- 
chusetts' jreceiver  on  insolvency  of  bank  for  double  liability  imposed  by 
Hill's  Ann.  Stats.  &  Codes  Wash.,  §1511;  Columbia  Nat.  Bank  v. 
Mathews,  85  Fed-  939,  29  C.  C.  A.  491,  holding  certificate  of  controller 
of  currency,  increasing  capital  stock  of  bank,  is  conclusive  of  the 
regularity  of  the  proceedings. 

Distinguished  in  De  Weese  v.  Smith,  97  Fed.  315,  holding  recovery 
by  receiver  of  assessment  less  than  par  value  of  stock  ordered  by  con- 
troller bars  second  assessment  and  second  suit  thereon. 

102  V.  8.  426-441,  26  L.  Ed.  189,  McELBATH  ▼.  UNITED  STATES. 

By  act  of  1862,  president  was  given  power  to  dismiss  any  anny  officer, 
mt  his  diBcration. 

Approved  in  United  States  v.  Corson,  114  U.  S.  621,  29  L.  Ed.  254,  5 
Sup.  Ct.  1159,  holding  officer,  in  army,  dismissed  by  order  of  President, 
could  not  be  restored  by  its  revocation ;  Winslow  v.  Morton,  118  N.  C. 
490,24  S.  E.  418,  holding  Governor  could  remove  an  officer  of  the  militia. 

Distinguished  in  State  v.  Police  Commrs.,  14  Mo.  App.  309,  holding 
commissioners  could  not  remove  a  chief  of  police  at  their  pleasure. 
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Act  of  July  13,  1866,  proYiding  no  army  or  navy  ofllcer  can  be  dla< 
missed,  without  a  court-martial,  did  not  go  into  effective  operation  until 
August  20,  1866,  when  peace  was  declared. 

Cited  in  Lunenberg  v.  Shirley,  132  Mass.  600,  arguendo. 

Act  of  1863,  investing  Court  of  X^aims  with  power  to  determine  claim 
for  and  against  the  government  without  a  jury,  is  not  in  conflict  with 
seventh  amendment. 

Approved  in  United  States  v.  Saunders,  79  Fed.  407,  408,  24  C.  C.  A. 
649,  rendering  judgment  for  United  States  for  balance  found  due  upon 
a  setoff;  La  Crosse  Nat.  Bank  v.  Wilson,  74  Wis.  399,  43  Ni  W.  155, 
holding  issues  in  proceedings  by  garnishment  are  triable  by  court. 

In  what  cases  legislature  may  dispense  with  trial  by  jury.    Note, 
48  Am.  Dec.  192. 

United  States  cannot  he  sued,  except  with  its  own  consent. 
Approved  in  United  States  v.  Seymour,  10  App.  D.  C.  311,  govern- 
ment may  declare  in  what  court  it  may  be  sued ,  State  v  Superior  Court, 
49  Wash.  4,  17  L.  R.  A.  (N.  S.)  257,  94  Pac.  666,  refusing  to  reverse 
judgment  where  proceedings  were  had  and  acquiesced  in  on  legal  holi- 
day; Kendall  v.  United  States,  107  U.  S.  125,  27  L.  Ed.  437,  2  Sup.  Ct. 
278,  holding  petition  of  party  to  Court  of  Claims  was  barred  by  the 
lapse  of  time;  State  v.  Kings,  125  N.  Y.  322,  26  N.  E.  275,  quaere, 
whether  legislature  can  compel  citizens  to  appear  before  a  board  of 
claims  and  litigate  their  claims. 

Where  party  protests  against  the  settlement  of  accounts  by  ofllcers  of 
the  treasury,  and  sues  for  balance,  government  is  entitled  to  Judgment  for 
any  money  improperly  paid  him. 

Approved  in  Allen  v.  United  States,  204  U.  S.  584,  51  L.  Ed.  635,  27 
Sup.  Ct.  324,  sustaining  right  of  United  States  to  counterclaim  for 
amount  improperly  allowed ;  United  States  v.  United  States  Fidelity  etc. 
Co.,  151  Fed.  537,  government  is  not  bound  by  mistake  of  its  officers; 
National  Contracting  Co.  v.  Sewerage  &  Water  Board,  141  Fed.  331, 
72  C.  C.  A.  473,  where  city  contract  required  contractor  to  use  certain 
kind  of  cement,  but  no  quantity  specified  nor  price,  fact  that  contractor 
used  inferior  grade  does  not  give  city  right  to  recover  for  difference 
between  cost  of  two  kinds  after  paying  for  work;  United  States  v. 
Dempsey,  104  Fed.  199,  holding  United  States  may  recover  money  paid 
by  paymaster  to  Indian  agent  as  commutation  for  quarters  through 
error  of  law;  Wliitc  v.  United  States,  38  App.  D.  C.  139,  money  paid 
out  by  government  officer  under  mistake  of  law  may  be  recovered ;  Gross 
V.  Board  of  Commrs.  of  Whitley  County,  158  Ind.  537,  58  L.  R.  A.  394, 
64  N.  E.  28,  holding  county  not  bound  by  county  commissioners'  allow- 
ance of  claim  for  fees  to  treasurer  additional  to  salary,  such  being  pi^o- 
hibited  by  Ind.  Acts  1891,  p.  452;  State  v.  Howard,  83  Vt.  19,  20,  74 


113  SWIFT  V.  SMITH.  102  U.  S.  442-451 

Atl.  397,  one  who  has  wrongfully  obtained  money  from  State  treasurer 
cannot  stand  on  conclusiveness  of  allowance  by  auditor;  United  States 
V.  Burchard,  125  U.  S.  181,  31  L.  Ed-  664,  8  Sup.  Ct.  834,  following  rule ; 
United  States  v.  Stahl,  151  U-  S.  368,  38  L.  Ed.  195,  14  Sup.  Ct.  348, 
holding  sum  previously  paid,  to  which  he  was  not  entitled,  may  be  de- 
ducted; Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S.  209,  41 
L.  Ed.  406,  17  Sup.  Ct.  50,  parties  receiving  moneys  illegally  paid  by  an 
officer  are  bound  to  refund  them;  United  States  v.  Harmon,  147  U.  S. 
275,  37  L.  Ed.  167,  13  Sup.  Ct.  330  (affirming  43  Fed.  564),  holding  dis- 
allowance of  fees  by  controller  was  conclusive  only  within  the  executive 
department ;  Saunders  v.  United  States,  73  Fed.  793,  arguendo. 

Distinguished  in  Walker  v.  United  States,  139  Fed.  418,  where  mar- 
shal rendered  accounts  against  United  States  for  services  of  deputies, 
whicli  were  allowed,  audited  and  paid,  government  cannot  recover  such 
sums  years  after-  he  has  gone  out  of  office;  Badeau  v.  United  States, 
130  U.  S.  452,  32  L.  Ed.  1001,  9  Sup.  Ct.  583,  holding  money  paid  by 
United  States  to  an  officer  could  not  be  recovered. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
workmen's  compensation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  Compensation 
Act  of  1906.    Note,  10  N.  0.  0.  A.  62. 

102  V.  S.  442-451,  26  L.  Ed.  193,  SWIFT  ▼.  SMITH. 

Purchaser  of  mercantile  paper  before  maturity,  and  for  a  valnable  con* 
sideration,  obtains  a  good  title,  tliongli  he  knows  facts  that  would  cause 
bim  to  suspect  person  selling  same  had  no  interest  in  it  or  authority  to  use 
it  for  his  own  benefit. 

Approved  in  Postal  Telegraph-Cable  Co.  v.  Citizens'  Nat.  Bank,  228 
Fed.  605,  and  Brewer  v.  Slater,  18  App.  D.  C.  56,  both  holding  sus- 
picious circumstances  not  sufficient  alone ;  Bizon  State  Bank  v.  Billing- 
ton,  228  Fed.  119,  notes  made  in  one  State  and  offered  for  sale  in 
another  are  not  a  badge  of  fraud;  Washington  &  Canonsburg  Ry.  Co. 
V.  Murray,  211  Fed.  446,  128  C.  C.  A.  112,  burden  of  proving  bad  faith 
rests  on  defendant ;  Young  v.  Lowry,  192  Fed.  829,  113  C.  C.  A.  149, 
evidence  held  to  require  finding  of  bona  fide  purchaser;  Amalgamated 
Sugar  Co.  v.  United  States  Nat.  Bank,  187  Fed.  749,  109  C.  C.  A.  494, 
applying  rule  where  check  drawn  on  one  bank  was  indorsed  payable  to 
deposit  bank,  which  later  became  insolvent,  check  beins:  credited  to 
defendant  on  books  of  latter  bank  and  latter  bank  sending  it  to  its 
correspondent  bank  for  collection ;  In  re  Hill,  187  Fed.  217,  where  payee 
of  note  given  for  gambling  debt  transferred  it  to  claimant  before  ma- 
turity for  inadequate  consideration,  on  proof  that  note  was  founded  on 
illegal  consideration,  burden  of  showing  that  claimant  was  holder  in 
XI~-8 
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due  course  shifted  to  him;  Odbert  v.  Marquet,  175  Fed.  51,  99  C.  C.  A. 
60,  makers  cannot  set  up  failure  of  consideration  after  obtaining  re- 
newal; In  re  Hopper-Morgan  Co.,  156  Fed.  530,  willful  disregard  of 
facts  when  available,  shows  bad  faith;.  Farmers'  Loan  etc.  Co.  v. 
Madison  Mfg.  Co.,  153  Fed.  319,  purchaser  does  not  have  to  make 
active  inquiry  to  escape  imputation  of  fraud;  Union  Nat.  Bank  v.  Neill, 
149  Fed.  714,  10  L.  R.  A.  (N.  S.)  426,  79  C.  C.  A.  417,  where  note, 
when  presented  to  petitioner  for  discount,  was  signed  on  face  by  three 
persons,  fact  that  name  of  partnership  subsequently  adjudged  bank- 
rupt appeared  as  second  signer  was  not  notice  that  firm  signed  only 
as  surety;  First  Nat.  Bank  v.  Moore,  148  Fed.  957,  78  C.  C.  A.  581, 
holding  evidence  did  not  show  that  indorser  for  value  before  maturity, 
through  whom  plaintiff  claimed,  took  note  with  knowledge  of  want  of 
consideration  and  that  it  was  obtained  by  fraud;  Ferris  Irr.  Dist.  v. 
Thompson,  116  Fed.  838,  54  C.  C.  A.  336,  holding  purchase  of  irrigation 
district  bonds,  reciting  compliance  with  statute,  not  rendered,  not  bona 
fide  because  purchased  from  president  of  district;  Old  Nat. 'Bank  v. 
Marcy,  79  Ark.  154,  95  S.  W.  146,  if  purchaser  before  purchase  is 
informed  that  maker  refuses  to  pay  it,  he  is  not  bona  fide  purchaser; 
Hutchins  v.  Langley,  27  App.  D.  C.  239,  ill  reputation  of  assignor  is 
not  BuflBcient;  City  State  Bank  v.  Pickard,  35  Okl.  246,  129  Pac.  39, 
reversing  judgment  for  sustaining  plea  of  defendant  which  did  not  show 
actual  notice;  Ford  v.  Brown,  114  Tenn.  479,  88  S.  W.  1039,  where 
certificate  of  deposit  drawn  to  one  as  "trustee"  and  wrongfully  in- 
dorsed by  him  before  maturity,  indorsee  put  on  notice;  Unaka  Nat. 
Bank  v.  Butler,  113  Tenn.  585,  83  S.  W.  657,  where  check  drawn  No- 
vember 24th,  indorsed  in  blank  and  lost,  merchant  who  accepted  it  be- 
fore December  1st  from  unknown  customer  believed  to  be  payee  is 
bona  fide  holder;  Atlas  Nat.  Bank  v.  Holm,  71  Fed.  492,  19  C.  C.  A. 
94,  Merchants'  Bank  v.  McClelland,  9  Colo.  611,  13  Pac.  725,  and  Fox 
V.  Bank  of  Kansas  City,  30  Kan.  446,  1  Pac.  793,  all  following  rule; 
Montclair  v.  Rarasdell,  107  U.  S.  158,  27  L.  Ed.  435,  2  Sup.  Ct.  399, 
holder  of  bonds  is  presumed  to  have  acquired  them  in  good  faith  and 
for  value;  Chicago  Ry*  Equipment  Co.  v.  Merchants'  Bank,  136  U.  S. 
283,  34  L.  Ed.  353,  10  Sup.  Ct.  1003,  protecting,  in  hands  of  bona  fide 
liolder,  note  given  for  cars,  title  of  which  remained  in  payee;  King  v. 
Doane,  139  U.  S.  173,  35  L.  Ed.  87,  11  Sup.  Ct.  467,  holding  purchaser 
without  notice  of  the  fraud  could  recover  on  notes;  Riggs  v.  Hatch,  21 
Blatchf.  321,  16  Fed.  841,  purchaser  without  notice  of  defects,  giving 
his  note  overdue,  is  a  bona  fide  holder;  Bank  of  Edgefield  v.  Farmers' 
Co-operative  Mfg.  Co.,  52  Fed.  103,  18  L.  R.  A.  203,  2  C.  C.  A.  637,  mere 
knowledge  of  dishonor  of  past-due  notes  does  not  give  notice  of  defect 
in  notes  not  due;  Black  v.  Reno,  59  Fed.  919,  taking  notes  as  collateral 
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security  for  money  loaned  at  the  time  constitutes  lender  a  holder  for 
value;  Doe  v.  Northwestern  Coal  etc.  Co.,  78  Fed.  69,  unless  he  has 
willfully  dosed  his  eyes  to  defects,  party  will  be  regarded  as  a  bona 
fide  purchaser;  Kaiser  v.  First  Nat.  Bank,  78  Fed.  284,  24  C.  C.  A.  88, 
the  fact  that  bank  received  possession  of  the  note  after  dishonor  did 
not  prevent  its  being  a  bona  fide  holder;  Coors  v.  German  Nat.  Bank, 
14  Colo.  206,  7  L.  B.  A.  847,  23  Pac.  329,  holding  purchaser  acquired 
good  title;  Tourtelotte  v.  Brown,  1  Colo.  App.  418,  29  Pac.  133,  holding 
knowledge  of  assignee  must  be  affirmatively  established;  Buchanan  v. 
"Wren,  10  Tex.  Civ.  App.  572,  30  S.  W.  1083,  party  acting  in  good  faith 
in  buying  note  will  be  protected,  though  grossly  negligent;  Hynes  v. 
Winston  (Tex.  Civ.  App,),  40  S.  W.  1025,  one  acquiring  a  note  in  good 
faith,  for  value,  and  before  maturity,  is  a  bona  fide  holder;  dissenting 
opinion  in  Nichols  v.  Baker,  75  Me.  341,  majority  holding  note  void  in 
hands  of  third  party,  with  knowledge  of  its  fraudulent  procurement. 

Stolen  bonds,  coupons  and  other  negotiable  acceptances.  Note, 
125  Am.  St  Rep.  814. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  B.  A.  326. 

Where  holder  of  trust  deed,  given  to  secure  a  note,  executed  a  release 
to  his  grantor,  and  then  conveyed,  this  did  not  deprive  bona  fide  holder 
of  note  of  his  lien. 

Approved  in  Appelman  v.  Gara,  22  Colo.  399,  45  Pac.  367,  following 
rule;  Drury  v.  Hayden,  111  U.  S.  227,  28  L.  Ed.  410,  4  Sup.  Ct.  407, 
holding  purchaser  of  notes  secured  by  second  mortgage  acquired  all 
ri*?hts  of  mortgagee;^  Morton  v. -New  Orleans  etc.  Ry.  Co.,  79  Ala.  622, 
allowing  holder  to  prove  for  entire  amount  of  collaterals  held  by  him; 
Waterman  v.  Webster,  108  N.  Y.  165,  15  N.  E.  382,  party  dealing  with 
trustee,  in  contravention  of  the  terms  of  the  trust,  took  the  risk. 

Statutory  right  of  redemption,  after  a  Judicial  sale,  is  a  rule  of  prop- 
erty in  Illinois,  and  must  be  allowed  by  Federal  courts. 

Appi.^ved  in  Turk  v.  Mayberry,  32  Okl.  75,  121  Pac.  669,  right  of 
redemption  cannot  be  impaired  by  subsequent  legislation. 

Questions  of  State  law  as  to  which  State  court  decisions  must  bo 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  415. 

Where  sale  of  property  to  meet  note  secured  by  deed  of  trust  was  a 
jndlcial  sale  and  not  by  the  trustee,  under  his  power  of  sale,  the  right  to 
redeem  exists. 

Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70  Neb. 
414,  101  N.  W.  993,  right  to  redeem  from  tax  sale  may  be  raised  by 
objection  to  motion  to  confirm  sale  made  pursuant  to  decree  barring 
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redemption ;  Tolbert  v.  State  Bank,  30  Okl.  407,  121  Pac.  214,  it  is  error 
to  order  sale  of  property  on  foreclosure  before  expiration  of  six 
months  from  date  of  judgment  where  appraisal  waived;  Chew  v.  Hy- 
^  man,  10  Biss.  248,  7  Fed.  14,  regarding  sale  as  judicial,  and  not  one 
made  under  the  power;  Fitch  v.  Wetherbee,  110  111.  494,  and  Hyman 
V.  Bogue,  135  111.  16,  26  N.  E.  41,  both  holding  there  was  no  redemp- 
tion under  sale  for  enforcement  of  trust. 

Miscellaneous.  Cited  generally  in  Smith  v.  Perkins,  8  Bias.  78,  Fed. 
Cas.  13,091. 

102  TT.  8.  451-460,  26  Ik  Ed.  141,  PENNSYLVANIA  OO.  y.  EOT. 

Common  carrier  of  passenger  is  under  obligation  to  carry  passenger 
safely  ftom  one  place  to  another. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Bigger,  239  U.  S.  338,  60  L.  Ed. 
316,  36  Sup.  Ct.  130,  carrier  does  not  discharge  duty  by  delivering 
l)assenger  at  unsuitable  place  without  protection  from  weather;  Cronan 
V.  Crescent  City  R.  Co.,  49  La.  Ann.  66,  21  South.  164,  holding  company 
not  liable  where  conductor  used  due  care. 

Common  carrier  of  passengers  is  liable  for  injuries  which  might  have 
been  guarded  against  by  the  exercise  of  extraordinary  vigilance,  aided  by 
the  highest  skill 

Approved  in  Compagnie  Generale  Transatlantique  v.  Rivers,  211 
Fed.  298,  127  C.  C.  A.  580,  Louisville  etc.  R.  Co.  v.  Mitchell,  162  Ky. 
259,  172  S.  W.  529,  Furnish  v.  Missouri  etc.  Ry.  Co.,  102  Mo.  451,  22 
Am.  St.  Rep.  785,  13  S.  W.  1047,  Palmer  v.  Delaware  etc.  Canal  Co., 
120  N.  Y.  175,  17  Am.  St.  Rep.  631,  24  N.  E.  303,  and  International 
etc.  Ry.  Co.  v.  Welch,  86  Tex.  204,  40  Am.  St.  Rep.  830,  24  S.  W.  391, 
all  following  rule ;  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  711,  conductor 
of  street-car  is  guilty  of  negligence  for  signaling  his  car  to  cross  in 
front  of  coming  train;  International  Mercantile  etc.  Co.  v.  Smith,  145 
Fed.  893,  76  C.  C.  A.  423,  upholding  instruction  in  action  for  injuries 
by  steamer  passenger  sustained  by  falling  from  berth;  New  York  etc. 
R.  R.  Co.  V.  Baker,  98  Fed.  696,  39  C.  C.  A.  237,  holding  railroad  not 
liable  for  negligence  of  employee  of  New  York  board  in  charge  of 
elevating  railroad,  injuring  plaintiff  in  train  by  swinging  derrick  against 
(ar;  St.  Louis  etc.  R.  Co.  v.  Dyer,  115  Ark.  269,  170  S.  W.  1015,  com- 
l»any  held  not  liable  for  passenger's  falling:  from  platform  of  car  be- 
cause trap  was  open;  St.  Louis  etc.  Ry.  Co.  v.  Oliver,  92  Ark.  435, 
123  S.  W.  663,  it  is  negligence  to  keep  trap-doors  open  on  vestibuled 
train;  Maryland  etc.  R.  Co.  v.  Tucker,  115  Md.  58,  80  Atl.  694,  com- 
pany held  only  to  ordinary  degree  of  care  in  ejecting  intoxicated  pas- 
sengers; Fillingham  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  584,  77 
S.  W.  317,  holding  electric  street  railway  liable  for  injuries  to  pas- 
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senger  while  alighting  from  car  on  to  uneven  ground;  Illinois  Central 
R.  R.  Go.  V.  Kuhn,  107  Tenn.  Ill,  127,  130,  64  S.  W.  203,  206,  207, 
holding  railroad  liable  for  break  in  track  causing  derailment  of  car 
occasioning  plaintiff's  injury,  company  not  showing  utmost  care  to 
avoid  washout  of  culvert;  Williams  v.  Spokane  Falls  etc.  Ry.  Co.,  39 
Wash.  88,  89,  80  Pac.  1102,  1103,  upholding  instruction  in  action  for 
injury  to  passenger  that  it  was  carrier's  duty  to  carry  plaintiff  safely 
so  far  as  human  care  and  skill  enabled  it  to  be  done;  Dibbert  v.  Metro- 
politan Inv.  Co.,  158  Wis.  73,  78,.  L.  R.  A.  1915D,  305,  147  N.  W.  4,  6, 
upholding  liability  for  injury  to  passenger  in  elevator;  Robinson  v. 
New  York  etc^  R.  R.  Co.,  20  Blatchf .  339,  9  Fed.  878,  holding  railroad 
not  liable  for  defect  in  boiler  not  discoverable  by  recognized  tests; 
The  Manhasaett,  19  Fed.  433,  holding  passenger  could  recover,  though 
violating  a  rule  of  ferry  company,  which  was  not  enforced ;  The  Garden 
City,  26  Fed.  776,  777,  holding,  ferry-boat  negligent  in  not  keeping  fire- 
hose free  from  coils  and  kinks;  Mitchell  v.  Marker,  62  Fed.  142,  25 
L.  R.  A.  36,«10  C.  C.  A.  306,  applying  rule  to  elevator;  The  Anchoria, 
83  Fed.  848,  27  C.  C.  A.  650,  holding  company  not  liable  where  floor 
near  water-cooler,  through  negligence  of  passenger^,  became  wet,  and 
steward  slipping,  threw  hot  gruel  on  defendant;  Louisville  etc.  R.  R. 
Co.  V.  Ritter,  85  Ky.  372,  3  S.  W.  592,  holding  that  presumption  of 
negligence  is  on  carrier;  Summers  v.  Crescent  City  R.  R.  Co.,  34  La. 
Ann:  145,  44  Am.  Rep.  424,  holding  carrier  liable  where  elbow  of  pas- 
senger, stuck  out  of  window,  was  broken  by  contact  with  another  car: 
Madden  v.  Missouri  etc.  Ry.  Co.,  50  Mo.  App.  675,  holding  carrier  liable 
where  he  failed  to  afford  passenger  sufficient  time  to  alight;  Gogswell 
v.  West  St.  etc,  Ry.  Co.,  5  Wash.  54,  31  Pac.  413,  sustaining  charge 
that  electric  car  company  is  liable  if,  by  extraordinary  care,  injury 
might  have  been  avoided;  dissenting  opinion  in  Fisher  v.  West  Vir- 
ginia etc.  R.  Co.,  39  W.  Va.  389,  23  L.  R.  A.  766,  19  S.  E.  587,  majority 
holding  passenger  guilty  of  contributory  negligence. 

Actions  against  carriers  for  injuries  sustained  by  passengers. 
Note,  43  Am.  Dec.  S55. 

Liability  for  negligent  management  of  vehicles.  Note,  43  Am.  Dec. 
363. 

Liability  of  carriers  of  passengers  for  injuries  resulting  from  de- 
fects in  their  vehicles  and  other  appliances.  Note,  64  Am.  Dec 
521,  522. 

Diligence  required  when  human  life  involved.  Note,  77  Am.  St. 
Rep.  27. 

Duty  of  steamship  company  to  passengers  as  to  condition  of  decks. 
Note,  33  L.  R.  A.  (N.  S.)  532. 
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Extent  of  duty  to  secure  safety  of  passengers.    Note,  5  E.  R.  0. 
462. 

Ejiowle'dge  as  element  of  employer's  liability.    Note,  41  L.  R.  A. 
•106. 

Common  carrier  miut  provide  adequate  vehicles  for  safe  oonveyanee  of 
passengers;  for  slightest  negUgenoe  In  this  regard  he  la  liable. 

Approved  in  Murphy  v.  Milford  etc.  Ry.  Co.,  210  Fed.  143,  126 
C.  C.  A.  649,  reversing  direction  of  verdict  in  defendant's  favor  where 
question  of  negligence  should  be  left  to  jury;  Patton  v.  Illinois  Cent. 
R.  Co.,  179  Fed.  535,  plaintiff  must  prove  defendant's  negligence  in 
injury  by  defective  appliance  unless  defendant  had  actual  notice 
thereof;  Metropolitan  R.  R.  Co.  v.  Falvey,  5  App.  D.  C.  180,  negligence 
of  road  upheld  in  not  providing  cars  safe  for  transportation  of  infants; 
Morgan  v.  Chesapeake  etc.  Ry.  Co.,  127  Ky.  435,  16  Ann.  Oaa.  608,  15 
L.  R.  A.  (N.  S.)  790,  105  S.  W.  961,  holding  carrier  liable  for  injury  on 
train  due  to  defective  axle;  Marshall  v.  Boston  etc.  St.  Ry.  Co.,  195 
Mass.  287,  81  N.  E.  196,  upholding  instruction  in  action  for  injury  to 
street-car  passenger  caused  by  defective  car  wheel ;  New  York  etc.  R.  R. 
Co.  V.  Blumenthal,  160  HI.  48,  43  N.  E.  811,  where  injury  is  caused  by 
apparatus,  a  presumption  of  negligence  on  the  part  of  the  company  is 
raised ;  Littlcjohn  v.  Fitchburg  R.  R.,  148  Mass.  481,  2  L.  R.  A.  503, 
20  N.  E.  103,  holding  carrier  is  liable  for  defective  condition  of  track, 
of  which  he  has  no  notice;  Madden  v.  Missouri  etc.  Ry.  Co.,  50 "Mo. 
App.  676,  holding  carrier  liable  where  he  failed  to  afford  passenger 
sufficient  time  to  alight. 

Distinguished  in  Pratt  v.  North  German  Lloyd  S.  S.  Co.,  184  Fed. 
304,  33  L.  R.  A.  (N.  S.)  532,  106  C.  C.  A.  445,  in  injury  for  falling 
on  slippery  deck,  reasonable  care  is  all  that  is  required 

Duty  of  passenger  carrier  to  furnish  proper  cars.    Note,  31  L.  R.  A. 
314. 

Common  carrier  of  passengers  Is  liable  for  Injury  caused  hy  falling  of 
berth  In  sleeping-car,  constituting  part  of  Its  train,  but  belonging  to  an- 
other company,  servants  of  sleeping-car  company  being  In  law  its  servants, 
for  whose  negligence  it  was  liable. 

Approved  in  Sweeney  v.  Erving,  228  U.  S.  240,  Ann.  Oaa.  1914D, 
905,  57  L.  Ed.  819,  33  Sup.  Ct.  416,  denying  responsibility  of  specialist 
called  in  by  other  physician  to  operate  for  advising  operation ;  Calhoun 
V.  Pullman  Co.,  169  Fed.  389,  16  L.  R.  A.  (N.  S.)  575,  86  C.  C.  A. 
387,  refusing  to  recognize  right  of  sleeping-car  agent  to  change  destina- 
tion of  ticket;  New  York  etc.  R.  R.  Co.  v.  Baker,  98  Fed.  697,  39 
C.  C.  A.  237,  releasing  railroad  from  liability  for  injury  caused  by 
negligent  use  of  derrick  by  employee  of  board  vested  by  legislature 
with  raising  railroad;  Louisville  etc.  R.  Co.  v.  Church,  155  Ala.  335, 
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ISO  Am.  St.  Bep.  29,  46  South.  458,  upholding  liability  of  railroad  com- 
pany for  injury  to  passenger  in  Pullman  car  by  falling  of  table;  Den- 
ver etc.  R.  Co.  V.  Derry,  47  Colo.  590,  592,  27  L.  R.  A.  (N.  S.)  761, 
108  Pac.  175,  railroad  <5ompany  held  liable  though  sleeping-car  detached 
from  train;  Robinson  v.  Southern  R.  Co.,  40  App.  D.  C.  555,  Ann.  Gas. 
1914C,  959,  L.  B.  A.  1916B,  621,  reversing  judgment  denying  liability 
of  railroad  company  for  theft  in  sleeping-car;  Mize  v.  Southern  Ry. 
Co.,  15  Ghu  App.  266,  82  S.  E.  926,  sustaining  liability  of  railway  com- 
pany for  telling  passenger  to  get  off  at  improper  place;  Gannon  v. 
Chicago  etc.  Ry.  Co.,  141  Iowa,  41,  23  L.  R.  A.  (N.  S.)  1061,  117  N.  W. 
967,  porter  of  Pullman  car  held  employee  of  railroad  company;  Robin- 
son V.  Chicago  etc.  R.  R.  Co.,  135  Mich.  259,  97  N.  W.  691,  railroad  sued 
jointly  with  sleeping-car  company  for  death  of  passenger  cannot  com- 
plain of  direction  of  verdict  for  car  company;  Nelson  v^  Illinois  Cent. 
R.  Co.,  98  Miss.  304,  31  L.  R.  A.  (N.  S.)  689,  53  South.  621,  upholding 
joint  liability  of  railroad  company  with  sleeping-car  company;  Dunn 
V.  Pennsylvania  R.  R.  Co.,  71  N.  J.  L.  25,  58  Atl.  165,  holding  railroad 
liable  for  injuries  to  passenger  through  collision  with  cars  which  had 
been  put  on  tracks  through  negligence  of  other  company,  which  used 
tracks  in  common  with  defendant;  Kime  v.  Southern  Ry.  Co.,  160  N.  C. 
461,  43  L.  R.  A.  (N.  S.)  617,  76  S.  E.  511,  a  connecting  carrier  of  stock 
cannot  escape  liability  in  carrying  freight  in  cars  owned  by  another 
comjmny;  Calder  v.  Southern  Ry.  Co.,  89  S.  C.  296,  Ann,  Oaa.  191SA, 
894,  71  S.  E..  844,  upholding  liability  of  railroad  company  for  robbery 
and  assault  of  passenger  in  sleeping-car;  Campbell  v.  Seaboard  Air 
Line  Ry.  Co.,  83  S.  C.  453,  137  Am.  St.  Rep.  824,  23  L.  B.  A.  (N.  S.) 
1056,  65  S.  E.  630,  railroad  company  ia  liable  for  failure  of  sleeping-car 
servants  to  inform  plaintiff  of  her  destination;  Mathis  v.  Southern  Ry. 
Co.,  65.  S.  C.  279,  43  S.  E.  687,  holding  carrier  liable  for  damage  due  to 
failure  to  furnish  refrigerator  cars  for  shipment  of  melons,  where 
owner  of  cars  failed  to  produce  cars ;  Nashville  etc.  Ry.  Co.  v.  Lallie,  112 
Tenn.  343,  105  Am.  St.  Rep.  947,  78  S.  W.  1058,  railroad  is  liable  for 
loss  of  valise  carried  by  passenger  into  sleeping-car  and  placed  under 
berth;  New  York  etc.  R.  R.  Co.  v.  Cromwell,  98  Va.  230,  35  S.  E.  445, 
holding  railroad  using  cars  of  refrigerator  company  bound  to  use  same 
care  toward  strawberries  shipped  therein  as  if  cars  belonged  to  com- 
pany ;  Herrman  v.  Great  Northern  Ry.  Co.,  27  Wash.  486,  68  Pac.  86, 
holding  carrier  using  union  depot  liable  for  injuries  occasioned  by  unsafe 
condition  of  approaches  thereto  though  premises  under  control  of  re- 
ceiver of  depot  company ;  Chicago  etc.  R.  R.  Co.  v.  Pullman  Southern  Car 
Co.,  139  U.  S.  90,  36  L.  Ed.  102, 11  Sup.  Ct.  494,  holding  contract,  giving 
sleeping-car  company  exclusive  right  to  furnish  cars,  was  not  against 
public  policy ;  Duval  v.  Pullman  Palace  Car  Co.,  62  Fed.  269,  33  L.  R.  A. 
71 7>  10  C.  C.  A.  331,  holding  passenger  could  not  sue  Pullman  Car  Com- 
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pany  for  not  canying  them  to  their  destination;  Barrow  S.  S.  Co.  v. 
Kane,  88  Fed.  199,  31  C.  C.  A.  452,  holding  agents  of  steamship  liable 
for  acts  of  crew  of  steam-tender;  Evansville  etc.  R.  R.  Co.  v.  Athon,  6 
Ind.  App.  303,  51  Am.  St  Rep.  309,  33  N.  E.  472,  holding  it  proper  to 
consider  Pullman  porter  servant  of  carrier;  Williams  v.  Pullman  Palace- 
Car  Co.,  40  La.  Ann.  419,  423,  8  Am.  St.  Rep.  540,  544,  4  South.  86,  88, 
holding  railroad  liable  for  assault  on  passenger  by  Pullman  car  con- 
ductor; Jones  V.  St.  Louis  etc.  Ry.  Co.,  125  Mo.  674,  46  Am.  St.  Rep. 
516,  26  L.  R.  A.  720,  28  S.  W.  884,  holding  porter  in  palace-car  not  a 
fellow-servant  of  the  engineer;  Little  v.  Dusenberry,  46  N.  J.  L.  643, 
holding  liability  was  not  changed  by  agreements  with  connecting  lines; 
Dwindle  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  123,  17  Am.  St.  Rep. 
614,  8  L.  R.  A.  226,  24  N.  E.  319,  whether  porter  was  engaged  in  per- 
formance of  his  duties  as  defendant's  servant  should  have  been  sub- 
mitted to  .iury;  Wyllie  v.  Palmer,  137  N.  Y.  257,  19  L.  R.  A.  288,  33 
N.  E.  383,  holding  master  is  not  liable  unless  the  servant  was  at  the 
time  acting  for  him;  Cleveland  etc.  R.  R.  Co.  v.  Walrath,  38  Ohio  St. 
466,  43  Am.  Rep.  434,  holding  carrier  liable  for  n^ligence  of  employee 
of  sleeping-car  company;  Louisville  etc.  R.  R.  Co.  v.  Katzenberger,  16 
Lea,  384,  386,  57  Am.  Rep.  235,  236,  1  S.  W.  46,  holding  original  carrier 
liable  for  loss  of  valise,  notwithstanding  stipulation  on  sleeping-ear 
ticket;  Louisville  etc.  R.  R.  Co.  v.  Dies,  91  Tenn.  181,  30  Am.  St.  Rep. 
873,  18  S.  W.  267,  holding  carrier  liable  for  defects  in  cars  though  be- 
longing to  another;  Louisville  etc.  R.  R.  Co.  v.  Brewing  Co.,  96  Tenn. 
681,  36  S.  W.  393,  holding  erroneous,  instruction  authorizing  a  recovery 
against  delivering  carrier,  if  injury  occurred  through  failure  of  connect- 
ing carrier  to  furnish  suitable  cars,  without  limiting  his  liability  to  in- 
jury received  on  his  line;  Norfolk  etc.  R.  R.  Co.  v.  Lipscomb,  90  Va. 
141,  holding  company  liable  for  damage  resulting  from  negligence  of 
sleeping-car  conductor;  dissenting  opinion  in  Ballon  v.  Chicago  etc.  Ry. 
Co.,  54  Wis.  287,  11  N.  W.  574,  majority  holding  that  company  receiv- 
ing loaded  ear  from  another  company  may  assume  that  all  parts  which 
appear  to  be  strong  are  so. 

Distinguished* in  Robinson  v.  Baltimore  etc.  R.  R.  Co.,  237  U.  S.  SI, 
8  N.  C.  C.  A.  15,  59  L.  Ed.  852,  35  Sup.  Ct.  491,  sustaining  release  of 
damages  to  Pullman  company  for  personal  injuries;  Patton  v;  Mc- 
Donald, 204  Pa.  St.  523,  54  Atl.  358,  holding  government  contractor 
unlawfuly  assigning  contract  to  corx)oration  not  liable  to  workman 
hired  thereafter  by  contractor  for  injuries  due  to  negligence  of  corpora- 
tion superintendent;  Blake  v.  Kansas  City  Southern  Ry.  Co.,  38  Tex. 
Civ.  340,  85  S.  W.  432,  conductor  on  Pullman  car  is  not  servant  of  rail- 
road company  in  dealing  with  trespasser. 

Duties  and  liabilities  of  sleeping-car  companies.    Note,  5  Am.  St. 
Rep.  36. 
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Obligations  and  liabilities  of  sleeping-car  companies.  Note,  26 
Am.  St.  B^.  SS4. 

Liability  of  a  railroad  company  for  injuries  or  losses  arisii^  from 
the  operation  of  oars  not  owned  by  it.  Note,  130  Am.  St.  Bep. 
42. 

Liability  of  railroad  company  for  acts  of  employee  of  sleeping  or 
drawing  room  car  company  with  relation  to  passengers.  Note, 
19  Ann.  Oas.  1134,  1135. 

Liability  of  carrier  to  passenger  for  defects  in  cars  used  but  not 
owned  by  it.    Note,  16  Ann.  Oas.  612. 

Liabilities  as  to  passengers  on  sleeping-cars.    Note,  21  L.  R.  A.  297. 

Liability  of  railroad  for  acts  of  employee  of  sleeping  or  Pullman 
car  company  toward  passengers.    Note,  23  L.  B.  A.  (N.  S.)  1057. 

Relation  of  master  and  servant — ^When  exists.  Note,  22  Am.  St. 
Rep.  461. 

Which  of  two  or  more  is  master  of  person  conceded  to  be  servant 
of  one.    Note,  37  L.  B.  A.  82. 

Liability  for  acts  of  independent  contractor  where  injuries  result 
from  employer's  nonperformance  of  absolute  duties.  Note,  66 
L.  B.  A.  142,  150. 

Where  party  injured  is  entitled  to  compensatory  damages  only,  evi- 
dence as  to  his  pecuiiary  condition  is  irrelevant. 

Approved  in  Lacorazza  v.  Cantalupo,  210  Fed.  877,  127  C.  C.  A.  459, 
evidence  of  number  and  character  of  plaintiff's  family  is  inadmissible; 
Union  Pac,  R.  Co.  v.  McMican,  194  Fed.  396,  114  C.  C.  A.  311,  in  action 
for  injuries,  question  as  to  whether  plaintiff  had  family  is  improper; 
American  Car  etc.  Co.  v.  Brinkman,  146  Fed.  716,  77  C.  C.  A.  138, 
objection  to  questions  as  improper  and  immaterial  is  insufficient;  Seattle 
Elec.  Co.  V.  Hartless,  144  Fed.  381,  75  C.  C*  A.  317,  in  action  by  widow 
and  daughter  for  wrongful  death  of  husband  and  father,  evidence  as 
to  physical  condition  of  plaintiffs  is  inadmissible;  St.  Louis  etc.  Ry. 
Co.  v.  Adams,  74  Ark.  328,  109  Am.  St.  Bep.  85,  86  S.  W.  768,  admis- 
sion of  evidence  as  to  size  of  family  of  plaintiff  in  personal  injury 
ease  is  reversible  error;  District  of  Columbia  v.  Holton,  15  App.  D.  C. 
390,  instruction  on  damages  held  erroneous  as  allowing  too  great  lati- 
tude in  estimating  damages;  Louisville  etc.  R.  R.  Co.  v.  Collinswortli, 
45  Fla.  406,  33  South.  514,  in  action  for  injuries  to  employer  he  cannot 
testify  as  to  what  family  he  has;  Vandalia  Corfl  Co.  v.  Yemm,  175 
Ind.  539,  92  N.  E.  64,  upholding  instruction  to  award  plaintiff  damages 
according  to  his  "condition  in  life";  United  Railways  etc.  Co.  v.  Riley, 
109*  Md.  341,  71  Atl.  976,  in  action  for  personal  injuries,  evidence  that 
plaintiff  had  married  after  accident  is  inadmissible;  Bahr  v.  Northern 
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Pac.  Ry.  Co.,  101  Minn.  316,  112  N.  W.  268,  and  Carlile  v.  Bentley,  81 
Neb.  723,  116  N.  W.  775,  both  holding  admission  of  evidence  of  number 
and  ages  of  plaintiff's  children  was  erroneous;  lipp  v.  Otis  Bros.  &  Co., 
J  61  N.  Y.  564,  56  N.  E.  80,  holding  erroneous  admission  in  action  by 
father,  sole  next  of  kin,  for  death  of  child,  of  evidence  as  to  x)Overty 
of  deceased's  other  relatives;  Warner  v.  De  Armond,  49  Or.  203,  89 
Pac.  375,  it  is  error  to  admit  evidence  that  plaintiff  in  personal  injury 
case  had  wife  and  children;  Maynard  v.  Oregon  R.  R.  Co.,  46  Or.  21, 
68  L.  B.  A.  477,  78  Pac.  986,  in  action  for  injuries  to  passenger  through 
collision,  evidence  as  to  number  and  ages  of  his  family  is  inadmissible; 
Evans  v.  Oregon  Short  Line  R.  Co.,  37  Utah,  443,  Ann.  Oaa.  1912C,  259, 
108  Pac.  642,  evidence  of  affection  of  husband  to  wife  is  admissible; 
Chesapeake  etc.  Ry.  Co.  v.  Ghee's  Admx.,  110  Va.  534,  66  S.  E.  829, 
in  action  for  death  by  widow,  admission  of  evidence  of  decedent's 
pecuniary  condition  held  reversible  error;  Sesler  v.  Rolfe  Coal  etc.  Co., 
51  W.  Va.  327,  41  S.  E.  220,  holding  in  action  for  personal  injuries 
evidence  that  plaintiff  was  married  man  with  young  children  imma- 
terial, and  admission  erroneous;  dissenting  opinion  in  St.  Louis  etc. 
Ry.  Co.  V.  Adams,  74  Ark.  335,  109  Am.  St.  Rep.  85,  86  S.  W.  289, 
majority  affirming  judgment  in  personal  injury  case,  where  evidence  of 
size  of  plaintiff's  family  erroneously  admitted;  Alabama  etc.  R.  Co.  v. 
Carroll,  84  Fed.  781,  28  C.  C.  A.  207,  Green  v.  Southern  Pac.  Co.,  122 
Cal.  565,  55  Pac.  578,  Albert!  v.  New  York  etc.  R.  R.  Co.,  118  N.  Y.  82, 
6  L.  R.  A.  766,  23  N.  E.  36,  Galion  v.  Lauer,  55  Ohio  St.  396,  45  N.  E. 
1045,  Texas  etc.  Ry.  Co.  v.  Harrington,  62  Tex.  602,  and  Rooney  v. 
Milwaukee  Chair  Co.,  65  Wis.  398,  27  N.  W.  24,  all  following  rule; 
Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  S.  92,  93,  39  L.  Ed.  631, 
632,  15  Sup.  Ct.  497,  498,  where  statute  provides  that  damages  shall 
^nure  to  family  of  person  killed,  evidence  of  health,  age,  earning  capa- 
city and  family  of  deceased,  is  properly  admissible;  Southern  Pac.  Co. 
V.  Rauh,  49  Fed.  706,  1  C.  C.  A.  416,  admitting  further  evidence  that 
he  had  two  small  children,  as  explaining  why  the  rest  of  the  family 
did  not  testify;  New  York  Electric  etc.  Co.  v.  Blair,  79  Fed.  899,  25 
C.  C.  A.  216,  by  not  objecting  to  inadmissible  testimony,  party  waives 
any  reversible  error  in  admission  of  other  testimony  of  same  character; 
Baltimore  etc.  R.  Co.  v.  Camp.  81  Fed.  808,  26  C.  C.  A.  626,  holding 
evidence  that  plaintiff  has  a  wife  and  child  inadmissible;  Metropolitan 
St.  Ry.  Co.  V.  Kennedy,  82  Fed.  160,  27  C.  C.  A.  136,  admitting  plain- 
tiff to  testify  that  he  is  married  is  harmless  error,  where  it  has  been 
proved  by  unobjectionable  testimony;  Louisville  etc.  R.  R.  Co.  v.  Binion, 
]07  Ala.  652,  18  South.  78,  rejecting  evidence  that  plaintiff  has  a  family; 
Dayharsh  v.  Hannibal  etc.  Ry.  Co.,  103  Mo.  577,  23  Am.  St.  Rep.  903, 
15  S.  W.  555,  holding  it  error  to  admit  number  and  ages  of  plaintiff's 
children;  Mooro  v.  Huntington,  31  W.  Va.  847,  8  S.  E.  514,  affirming 
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rule,  but  not  reversing,  since  damages  were  not  excessive;  Krenziger 
V.  Chicago  etc.  R.  Co.,  73  Wis.  162,  40  N.  W.  659,  rejecting  evidence 
that  plaintiff  had  a  young  child,  in  action  for  personal  injuries;  Hall 
V.  Memphis  etc.  R.  Co.,  15  Fed.  67,  discussing  damages,  where  there 
has  been  an  expulsion,  due  to  mistake  in  ticket;  Conroy  v.  Vulcan  Iron 
Works,  75  Mo.  652,  and  Louisville  etc.  R.  R.  Co.  ▼.  Mitchell,  87  Ky. 
342,  8  S-  W.  710,  arguendo. 

Distinguished  in  Ball  v.  Sheldon,  218  Fed.  801,  134  C.  C.  A.  488, 
where  married  woman's  action  for  personal  injuries  and  her  husband's 
action  for  expenses  incurred  and  loss  of  her  services  were  tried  to- 
gether, her  testimony  as  to  number  of  their  children  was  material  on 
question  of  husband's  expenses;  Coffeyville  Mining  etc.  Co.  v.  Carter, 
65  Kan.  569,  70  Pac.  636,  holding  admissible  in  action  for  wrongful 
death,  evidence  showing  pecuniary  value  of  life,  including  deceased's 
earning  and  accumulating  capacity,  health,  expectancy  of  life  and  con- 
dition of  survivors;  Felton  v.  Spiro,  78  Fed.  577,  24  C.  C.  A.  321, 
where  statute  provides  that  damages  shall  inure  to  family  of  deceased, 
it  is  competent  to  prove  number  of  children;  Vanderpool  v.  Richard- 
son, 52  Mich.  339,  17  N.  W.  937,  admitting  evidence  of  pecuniary  con- 
dition of  plaintiff  in  breach  of  promise  case. 

Pecuniary  circumstances  of  parties  as  affecting  measure  of  dam- 
ages.   Note,  67  Am.  Dec.  567. 

Evidence  of  domestic  relations  of  person  seeking  to  recover  for 
personal  injuries.    Note,  85  Am.  St.  Rep.  838. 

Exception  to  admission  of  evidence  becomes  nugatory  when  court  in- 
structs jury  to  disregard  such  evidence,  the  presumption  being  that  jury 
based  their  verdict  o&  legal  evidence. 

Approved  in  Turner  v.  American  Security  &  T.  Co.,  29  App.  D.  C. 
471,  reaffirming  rule;  Turner  v.  American  Security  etc.  Co.,  213  U.  S. 
267,  53  L.  Ed.  792,  29  Sup.  Ct.  420,  applying  rule  where  court  instructed 
jury  to  disregard  erroneous  admission  of  letter;  Balaklala  Consol. 
Copper  Co.  v.  Reardon,  220  Fed.  587,  remarks  of  counsel  on  voir  dire 
examination  of  jury  all  cured  by  instructions  to  disregard;  Chesapeake 
&  O.  Ry.  Co.  V.  Stojanowski,  191  Fed.  723,  112  C.  C.  A.  310,  exclusion 
of  evidence  is  prejudicial  where  admission  would  have  created  conflict 
on  material  issue;  Ware  v.  Pearsons,  173  Fed.  882,  98  C.  C.  A.  364, 
where  evidence  readily  severable  from  other  testimony,  instruction  to 
disregard  it  is  sufficient;  Francis  v.  United  States,  152  Fed.  157,  81 
C.  C.  A.  407,  direction  to  jury  not  to  consider  claim  evidence  is  equiva- 
lent to  striking  it  out;  Krause  v.  United  States,  147  Fed.  451,  78 
C.  C.  A.  642,  applying  rule  in  prosecution  for  murder;  Swift  v:  John- 
son, 138  Fed.  872,  1  L.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619,  in  action 
for  death  by  wrongful  act,  where  father  is  sole  benefictary  and  evi- 


102  U.  S.  451-460        NOTES  ON  U.  S.  REPORTS.  124 

dence  of  mother's  expectancy  admitted,  it  is  reversible  error  to  refuse 
instruction  that  no  damages  recoverable  for  loss  sustained  by  mother; 
National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A.  436,  reversing 
verdict  in  personal  injury  case  where  plaintiff  permitted  to  testify  she 
depended  on  herself  for  supjwrt;  Lazier  Gas  Engine  Co.  v.  Du  Bois, 
130  Fed.  838,  66  C.  C.  A.  172,  holding  in  action  for  breach  of  contract 
erroneous  admission  of  evidence  respecting  certain  profits  sued  for 
cured  by  charge  directing  jury  to  disregard  it;  Tubbs  v.  United  States, 
105  Fed.  63,  44  C.  C.  A.  357,  holding  erroneous  introduction  of  letter 
in  criminal  case  cured  by  court's  striking  it  out  and  directing  jury 
not  to  consider  it;  Rio  Grande  Southern  R.  Co.  v.  Campbell,  44  Colo. 
21,  96  Pac.  992,  amount  of  recovery  is  unaffected  by  question  as  to 
whether  plaintiff  is  married  or  unmarried;  State  v.  Buonomo,  88  Conn. 
182,  90  Atl.  227,  Gorman  v.  Fitts,  80  Conn.  534,  69  AtL  358,  and  State 
V.  Dougherty,  86  N.  J.  L.  545,  546,  93  Atl.  106,  all  holding  emphatic 
warning  of  trial  court  to  disregard  improper  evidence  in  criminal  case 
cured  error;  Washington  Ry.  &  Electric  Co.  v.  Wright,  38  App.  D.  C. 
271,  upholding  charge  of  court  commenting  on  the  evidence  as  suffi- 
cient protection  to  defendant;  Throckmorton  v.  Holt,  12  App.  D.  C. 
583,  instruction  held  to  cure  effect  of  opinion  evidence  admitted; 
District  of  Columbia  v.  Wilcox,  4  App.  D.  C.  122,  error  of  trial  court 
in  admitting  immaterial  evidence  is  not  reversible;  Murphy  v.  Erie  R. 
Co.,  202  N.  Y.  246,  95  N.  E.  700,  it  is  erroneous  to  admit  evidence  of 
next  of  kin;  Kaye  v.  Taylor,  28  N.  D.  297,  148  N.  W.  629,  error  in 
admitting  secondary  evidence  is  cured  by  instruction;  Watson  v.  White- 
ville  Lumber  Co.,  153  N.  C.  388,  69  S.  E.  258,  ai^ument  of  counsel  is 
not  prejudicial  where  instructed  against;  Drury  v.  Territory,  9  Okl. 
412,  60  Pac.  105,  ordering  new  trial  in  murder  case  where  illegal  evi- 
dence admitted  and  subsequently  withdrawn  and  legal  evidence  uncer- 
tain :  Loofbourow  v.  Utah  Light  &  Ry.  Co.,  33  Utah,  484,  94  Pac.  983, 
erroneous  admission  on  redirect  examination  of  testimony  of  plaintiff 
held  cured  by  instruction;  Southern  R.  Co.  v.  Simmons,  105  Va.  659,* 
661,  55  S.  E.  462,  error  in  admission  of  evidence  that  plaintiff  in  action 
for  personal  injuries  had  wife  and  child  not  cured  by  admission  of  evi- 
dence that  he  was  married  or  by  instruction  as  to  measure  of  damages; 
State  v.  Hill,  52  W.  Va.  301,  43  S.  E.  161,  holding  admission  of  evi- 
dence that  prostitutes  dwelt  in  house  of  defendant  charged  with  steal- 
ing shoes  cured  by  subsequent  exclusion  thereof  and  withdrawal  from 
jury;  Hanson  v.  Johnson,  141  Wis.  555,  124  N.  W.  508,  admission  of 
improper  portion  of  letter  held  cured  by  instruction;  dissenting  opinion 
in  NicoU  v.  Sweet,  163  Iowa,  705,  706,  144  N.  W.  624,  majority  hold- 
ing in  action  for  wrongful  death  evidence  of  number  of  children  of 
deceased,  is  admissible;  Carr  v.  State,  43  Ark.  102,  Johnson  v.  State, 
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60  Ark.  48,  28  S.  W.  793,  Shepard  v.  Goben,  142  Tnd.  321,  39  N.  E.  507, 
Holmes  v.  Moffat,  120  N.  Y.  163,  24  N.  E.  276,  and  Texas  etc.  Ry.  Co. 
V.  Volk,  151  U.  S.  77,  38  L.  Ed-  80,  14  Sup.  Ct.  240,  holding  exceptions  to 
rulings  upon  exemplary  damages  immaterial,  where  court  withdrew  the 
claim  for  such  damages  from  the  jury;  Mackoy  v.  Missouri  etc.  Ry.  Co., 
6  McCrary,  541,  18  Fed.  238,  holding  error  in  admitting  evidence  was 
cured  by  the  charge ;  King  v.  McLean  Asylum,  64  Fed.  357,  26  L.  R.  A. 
798,  12  C.  C.  A.  145,  dismissing  writ  without  regard  to  defects  in  orig- 
inal commitment;  Continental  Ins.  Co.  v.  Insurance  Co.  of  State  of 
Pennsylvania,  51  Fed.  889,  2  C.  C.  A.  535,  holding  charge  that  no  knowl- 
edge was  proved  was  sufficient;  Nelson  v.  Welch,  115  Ind.  272,  16 
N.  E.  635,  holding  prejudicial  statements  of  counsel,  though  withdrawn, 
are  grounds  for  reversal,  unless  court  instructs  jury  to  disregard  them ; 
Bullard  v.  Boston  etc.  R.  R.  Co.,  64  N.  H.  33,  10  Am.  St.  Bep.  S71, 
5  Atl.  841,  a  verdict  will  be  set  aside  for  unwarranted  remarks  of 
counsel,  unless  jury  is  not  influenced,  or  a  retraction  is  made. 

Distinguished  in  Throckmorton  v.  Holt,  180  U.  S.  567,  45  L.  Ed.  671, 
21  Sup.  Ct.  474,  holding  insufficient  attempted  withdrawal  from  jur^' 
by  instruction,  after  long  trial,  of  opinion  evidence  of  witnesses  upon 
genuineness  of  testator's  hand  writing,  not  based  on  writing  itself;  Ar- 
mour &  Co.  V.  Kolhneyer,  161  Fed.  83,  16  L.  B.  A.  (N.  S.)  1110,  88 
C.  C.  A.  242,  and  Rooney  v.  Milwaukee  Chair  Co.,  65  Wis.  400,  27 
N.  W.  25,  reversing  judgment  where  jury  was  not  instructed  to  disre- 
gard inadmissible  evidence;  dissenting  opinion  in  Crisp  v.  State  Bank, 
32  N.  D.  283,  290,  155  N.  W.  85,  88,  majority  holding  where  evidence 
admitted  so  impressive  that  instruction  does  not  remove  effect,  it  is 
error  to  admit  it. 

Improper  comments  of  counsel.    Note,  56  Am.  Bep.  820. 

Common  carriers,  their  power  to  limit  their  liability.    Note,  30 
Am.  St  Bep.  874. 

Assault — Carrier's  duty  to  protect  passengers.    Note,  32  Am.  St. 
Bep.  98. 

Duty  of  carrier  to  ice  cars  containing  perishable  freight.    Note, 
10  Ann.  Oaa.  172. 

102  U.  8.  461-467,  26  L.  Ed.  217,  UALL  ▼.  LAW. 

In  Indiana,  order  of  court  appointing  commissioners  In  a  partition  suit 
is  a  determination  that  the  application  is  sufficient,  and  that  due  notice  has 
been  given,  which  is  not  open  to  collateral  attack,  hut  can  only  be  ques- 
tioned on  appeal  or  writ  of  error. 

Approved  in  Duncanson  v.  Manson,  3  App.  D.  C.  275,  denying  right 
to  collaterally  attack  sale  of  real  estate;  Appl^ate  v.  Lexington  etc. 
Min.  Co.,  117  U.  S.  269,  29  L.  Ed.  896,  6  Sup.  Ct.  748,  presuming  that 
every  step  necessary  to  obtain  jurisdiction  has  been  taken,  unless  stat- 
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ute  requires  evidence ^of  it  to  appear  in  the  record;  Robinson  v.  I'air, 
128  U.  S.  87,  S2  L.  Ed.  428,  9  Sup.  Ct.  35,  holding  Circuit  Court  could 
not  set  aside  a  decree  of  partition  in  a  State  probate  court  authorized 
by  law  to  make  it;  Long  v.  Long,  62  Md.  63,  holding  that  decree  bound 
all  the  parties  to  the  cause;  Trumble  v.  Williams,  18  Neb.  154,  24  N.  W. 
720,  holding  title  acquired  under  judicial  proceedings  cannot  be  collate 
erally  attacked;  Amy  v.  Amy,  12  Utah,  313,  314,  324,  42  Pac.  1125, 1126,- 
1129,  recital  of  personal  service  in  decree  is  conclusive  against  collateral 
attack. 

Whenever  an  Instrument,  by  apt  words  of  transfer  ftom  grantor  to 
grantee,  whether  such  grantor  act  under  the  authority  of  jndicial  proceed- 
ings or  otherwise,  in  fomn  passes  what  purports  to  he  the  title,  it  gives 
color  of  title. 

Approved  in  Bell  v.  Cook,  192  Fed.  607,  deed  held  void  against  party 
in  possession  under  color  of  title;  Holub  v.  Titus,  120  Ark.  624,  180 
S.  W.  219,  quitclaim  deed  is  sufficient  instrument  to  show  color  of  title; 
Sedgwick  v.  Culp,  24  Colo.  App.  571,  136  Pac.  90,  upholding  void  tax 
deed  as  color  of  title;  Morrison  v.  Linn,  50  Mont.  402,  147  Pac.  168,  de- 
fining "color  of  title";  Bums  v.  Stewart,  162  N.  C.  365,  78  S.  E.  323, 
decree  in  suit  involving  title  to  l^nd  constitutes  color  of  title;  Chicago 
etc.  Ry.  Co.  v.  AUfree,  64  JEowa,  504,  20  N.  W.  781,  and  Murphy  v. 
Doyle,  37  Minn.  116,  33  N.  W.  222,  both  following  rule;  Cameron  v. 
United  States,  148  U.  S.  308,  87  L.  Ed.  462, 13  Sup.  Ct.  598,  holding  that 
defendant  held  lands  under  color  of  title,  under  an  expediente  of  the 
Mexican  government;  Dibble  v.  Bellingham  Bay  Land  Co.,  163  U.  S. 
72,  41  L.  Ed.  75,  16  Sup.  Ct.  942,  holding  void  deed,  accompanied  with 
possession,  sufficed  tp  set  the  statute  in  operation;  Bartlett  v.  Ambrose, 
78  Fed.  844,  24  C.  C.  A.  397,  holding  void  tax  deed  regular  on  its  face 
gives  color  of  title;  Teaver  v.  Akin,  47  Ark.  531,  1  S.  W.  773,  quaere, 
whether  a  title  bond  is  sufficient  to  confer  color  of  title;  De  Foresta  v. 
Gast,  20  Colo.  310,  38  Pac.  245,  holding  tax  deed  regular  in  form  gave 
color  of  title;  Roberts  v.  Richards,  84  Me.  9,  24  Atl.  427,  to  effect  dis- 
seisin an  entry  under  color  of  title  must  be  followed  by  adverse  posses- 
sion for  statutory  period;  Swift  v.  Mulkey,  17  Or.  540,  21  Pac.  873, 
holding  claim,  under  inadequate  deed,  is  an  assertion  of  color  of  title; 
Wood  V.  Conrad,  2  S.  D.  341,  50  N.  W.  96,  holding  deed  to  constitute 
color  of  title  must  profess  to  convey  title. 

What  constitutes  color  of  title  within  the  meaning  of  the  law  of 
adverse  possession.    Note,  88  Am.  St.  Rep.  708. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1218,  1256. 

A  holding,  under  color  of  title,  for  statutory  period,  bars  true  owner  as 
effectively  as  possession  under  the  most  perfect  title. 
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Approved  in  Goodman  v.  Nichols,  44  Kan.  30,  23  Pac.  960,  following 
rule;  Elder  v.  McClaskey,  70  Fed.  539,  17  C.  C.  A.  251,  rule  that  tenant 
in  commoir  is  presumed  to  hold  for  cotenants  has  no  application  where 
possession  was  not  avowedly  begun  as  a  tenant  in  common. 

Adverse  possession  for  statutory  period  is  a  bar  to  proceedings  es- 
sentially to  recover  possession,  though  in  form  a  suit  in  equity,  since  it  so 
nearly  resembles  ejectment 

Approved  in  United  States  v.  Beebe,  4  McCrary,  17,  17  Fed.  40,  in 
equity,  laches  of  time  constitutes  a  defense  where  statute  of  limitations 
would  not;  McClaskey  v.  Barr,  42  Fed.  617,  holding  case  cognizable  in 
equity,  under  the  head  of  laches,  and  there  is  no  reason  why  issue  of 
ouster  should  be  sent  to  jury;  Fuller  v.  Montague,  59  Fed.  218,  8 
C.  C.  A.  100,  holding  bill  for  partition  cannot  be  maintained  by  persons 
not  havii^  the  legal  title,  on  a  bill  to  establish  his  title  on  ground  of 
fraud;  Horr  v.  French,  99  Iowa,  82,  68  N.  W.  584,  holding  error  pre- 
cluded by  laches  from  attacking  administrator's  sale. 

102  U.  B.  467-472,  26  L.  Ed.  220,  WAI.EEB  v.  BEI8TEB. 

Bill  cannot  be  sustained  against  officers  of  a  company  for  eoBTSision 
of  bonds  which  were  not  the  property  of  the  company,  but  were  borrowed 
for  temporary  use. 

Approved  in  In  re  Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  555,  sus- 
taining right  of  action  in  corporation  for  illegal  acts  of  officers  in  mis- 
appropriating company's  property. 

102  U.  S.  472-533,  26  L.  Ed.  197,  MEBIWETHEB  ▼.  OABBETT. 

Property  held  for  public  uses  or  governmental  purposes  cannot  be  sub- 
jected to  the  payment  of  the  debts  of  the  city. 

Approved  in  Faurie  v.  Board  of  Directors  of  New  Orleans  City 
Schools,  222  Fed.  252,  138  C.  C.  A.  73,  proceeds  of  loan  to  school  board 
not  subject  to  garnishment  under  judgment  against  the  board;  Kerr  v. 
New  Orleans,  126  Fed.  924,  61  C.  C.  A.  450,  holding  on  appeal  for  pre- 
liminary injunction  restraining  seizure  of  square  of  ground  and  build- 
ings, such  property,  if  locus  publicus,  not  subject  to  seizure;  Mahoney 
V.  Board  of  Education,  12  Cal.  App.  297,  107  Pac.  586,  denying  rii^ht 
to  rent  school  property  for  use  of  schools;  District  of  Columbia  v. 
Cropley,  23  App.  D.  C.  248,  denying  right  of  municipality  to  sell  prop- 
erty dedicated  to  public  use;  Lake  Co.  Water  &  L.  Co.  v.  Walsh,  160 
Ind-  44,  65  N.  E.  534,  holding  waterworks  system  and  electric-light 
plant  property  held  for  public  purposes  not  disposable  by  city  without 
express  legislative  authority;  City  of  New  Orleans  v.  Salmon  Brick  etc. 
Co.,  135  La.  837,  6  South.  240,  exempting  free  school  fund  from  taxa- 
tion; Mayor  etc.  of  Monroe  v.  Johnson,  Sheriff,  106  La.  352,  30  South. 
841,  holding  gravel-pit  and  machinery  used  by  city  in  improvins:  streets 
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property  which  judgment  creditors  cannot  seize;  Commonwealth  v»  City 
of  Richmond,  116  Va.  81,  L.  R.  A.  1915A,  1118,  81  S.  E.  73,  exempting 
niunicipal  auditorium,  waterworks  and  gasworks  from  taxation;  Buell 
V.  Arnold,  124  Wis.  69,  102  N.  W.  339,  judgment  against  county  is  not 
lien  on  land  bought  in  by  county  for  taxes;  Lyon  v.  Elizabeth,  43 
N.  J.  L.  161,  following  rule ;  The  Protector,  20  Fed.  208,  holding  police 
boat  used  for  city  purposes  cannot  be  subjected  to  libel  in  rem;  Lessard 
V.  Revere,  171  Mass.  295,  50  N.  E.  534,  holding  statute  did  not  give  a 
mechanic's,  lien  upon  a  schoolhouse;  Vaughn  v.  Commrs.  of  Forsyth 
County,  118  N.  C.  639,  24  S.  E.  425,  holding  commissioners  had  no  right 
to  mortgage  county  lands  to  secure  bonds;  Broadfoot  v.  Fayetteville, 
124  N.  C.  489,  70  Am.  St.  Rep.  616,  32  S.  E.  807,  allowing  creditor 
mandamus  requiring  city  authorities  to  levy  and  collect  tax  to  pay  his 
claim ;  Huron  Waterworks  Co.  v.  Huron,  7  S.  D.  22,  24,  58  Am.  St.  Rep. 
824,  826,  30  L.  R.  A.  855,  856,  62  N.  W.  978,  holding  city  waterworks 
cannot  be  sold  without  legislative  authority;  dissenting  opinion  in 
Keatley  v.  Summers  County  Court,  70  W.  Va.  277,  Ann.  Cas.  1913E, 
523,  73  S.  E.  710,  majority  denying  restriction  on  power  of  alienation 
of  courthouse  property. 

Distinguished  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  565, 
45  L.  Ed.  322,  21  Sup.  Ct.  217,  holding  city  liable  for  damages  under 
maritime  law  for  injuries  to  vessel  by  collision  of  fireboat  due  to  negli- 
gence of  crew  in  going  to  fire;  Mount  Hope  Cemetery  v.  Boston,  158 
Mass.  511,  35  Am.  St.  Rep.  517,  33  N.  E.  695,  holding  unconstitutional 
statute  requiring  city  of  Boston  to  transfer  Mount  Hope  Cemetery  with- 
out compensation. 

Private  property  within  dty  limits  cumot  be  sabjected  to  payment 
of  mnnicipal  debts,  except  througli  taxation. 

Approved  in  Mayor  etc.  of  Valverde  v.  Shattuck,  19  Colo.  120,  41  Am, 
St.  Rep.  222,  34  Pac.  952,  holding  section  10  of  Act  of  1893,  relating  to 
annexation  of  contiguous  towns,  is  constitutional;  Munday  v.  Rahway, 
43  N.  J.  L.  345,  holding  creditors  can  resort  to  individual  property  in  a 
city  through  taxation;  Shurtleff  v.  Wiscasset,  74  Me.  141,  arguendo. 

Distinguished  in  Eames  v.  Savage,  77  Me.  223,  52  Am.  Rep.  758,  up- 
holding statute  authorizing  executions  upon  judgments  against  towns 
to  be  levied  upon  goods  of  the  inhabitants. 

Taxation  can  only  be  exercised  under  the  anthozity  of  the  legislature. 
Approved  in  Yost  v.  Dallas  County,  236  U.  S.  57,  59  L.  Ed.  464,  35 
Sup.  Ct.  235,  denying  right  of  Federal  court  to  appoint  a  commission 
to  collect  tax;  Street  Grading  Dist.  No.  60  v.  Hagadom,  186  Fed.  454, 
108  C.  C.  A.  429,  denying  right  in  equity  to  have  receiver  appointed  to 
collect  taxes;  Preston  v.  Sturgis  Milling  Co.,  183  Fed.  49,  32  L.  R.  A. 
(N.  S.)  1020,  105  C.  C.  A.  293,  denying  right  of  Federal  Court  to  c^m- 
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pel  collection  of  bond  taxes,  the  collection  of  which  had  been  forcibly 
prevented;  Risley  v.  City  of  Utica,  179  Fed.  887,  laches  of  ten  years 
bars  recovery  of  taxes;  Preston  v.  Chicago,  St.  L.  &  N.  O.  R.  Co.,  175 
Fed.  489,  denying  right  to  collect  taxes  through  equitable  intervention 
without  statutory  authority  therefor;  Risley  v.  City  of  Utica,  168  Fed. 
743,  denying  validity  of  city  ordinance  imposing  water  tax  without  any 
benefit  to  taxpayer ;  McClain  v.  Fleshman,  106  Fed.  883,  46  C.  C.  A.  15 
(affirming,  Fleshman  v.  McClain,  105  Fed.  613),  holding  payment  of 
internal  revenue  tax  on  goods  for  which  stamps  not  purchased  recover- 
able, since  stamp  duty  enforceable  only  by  sale  of  stamps;  Kersey  v. 
Terre  Haute,  161  Ind.  474,  68  N.  E.  1029,  upholding  city  ordinance  tax- 
ing vehicles  using  streets,  though  street-cars,  automobiles  and  vehicles 
of  nonresidents  omitted;  Buster  &  Jones  v.  Wright,  5  Ind.  Ter.  416,  82 
S.  W.  859,  United  States  courts  in  Indian  Territory  have  no  jurisdiction 
to  collect  taxes  for  the  Creek  nation ;  Wulf  v.  Kansas  City,  77  Kan.  370, 
94  Pac»  211,  upholding  levy  tax  by  board  of  park  commissioners  for 
park  purposes;  Vicksburg  etc  R.  R.  Co.  v.  Traylor,  104  La.  293,  29 
South.  145,  holding  two  per  cent  per  month  interest  affixed  as  penalty 
for  delinquency  of  ordinary  State  taxes  not  made  penalty  for  delin- 
quent taxes  for  railroad ;  Baltimore  v.  Safe  Deposit  &  Trust  Co.,  97  Md. 
662,  55  Atl.  317,  upholding  Md.  Acts  1902,  p.  711,  c.  486,  providing  rail- 
way bonds  and  stock  held  in  trust  taxable  to  cestui  que  trust  instead 
of  legal  owner ;  Ex  parte  Ah  Pah,  34  Nev.  288,  119  Pac.  773,  upholding 
statute  prohibiting  keeping  of  bawdy-houses  within  eight  hundred  yards 
of  schools  in  face  of  right  granted  by  ordinance;  MacMuUen  v.  City  of 
Middletown,  187  N.  Y.  42,  11  L.  R.  A.  (N.  S.)  891,  79  N.  E.  864,  uphold- 
ing statute  requiring  notice  as  condition  precedent  to  maintain  action 
for  injury  from  snow  and  ice  on  sidewalk ;  Crafts  v.  Ray,  22  R.  I.  186, 
46  Atl.  1045,  upholding  R.  I.  Pub.  Laws,  c.  86,  §  387,  exempting  certain 
electrical  proi)erty  from  taxation  for  ten  years ;  State  v.  Cummings,  130 
Tenn.  569,  L.  R.  A.  1915D,  274,  172  S.  W.  290,  upholding  act  authoris- 
ing the  diversion  of  county  funds  for  building  roads;  Kettle  v.  Dallas, 
35  Tex.  Civ.  638,  80  S.  W.  877,  878,  upholding  amendment  to  Dallas 
charter  authorizing  council  to  create  improvement  districts;  City  of 
Fairmont  v.  Bishop,  68  W.  Va.  313,  69  S.  E.  803,  sustaining  demurrer 
on  strict  construction  of  bill  by  city  to  collect  taxes;  State  v.  Braxton 
County  Court,  60  W.  Va.  348,  354,  356,  55  S.  E.  385,  388,  389,  denying 
right  of  County  Courts  to  question  legislative  act  limiting  their  taxing 
powers ;  State  v.  Ballard,  158  Wis.  258,  148  N.  W.  1092,  denying  right 
to  delegate  taxing  powers  to  individuals;  dissenting  opinion  in  Adams 
▼.  City  of  Beloit,  105  Wis.  381,  81  N.  W.  874,  majority  holding  Wis. 
Rev.  Stats.  1898,  c.  40a,  §§  175,  177,  authorizes  assessment  of  cost  of 
repaving  streets  to  abutting  property;  McLean  County  Precinct  v.  De- 
XI— 9 
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posit  Bank,  81  Ky.  2d0,  and  Mackin  v.  County  Court,  38  W.  Va.  340, 
18  S.  E.  632,  both  following  rule ;  Thompson  v.  Allen,  115  U.  S.  557,  29 
L.  Ed.  474,  6  Sup.  Ct.  143,  holding  levy  and  collection  of  taxes  is  not 
within  the  jurisdiction  of  a  court  of  equity;  Spencer  v.  Merchant,  125 
U.  S.  355,  31  L.  Ed.  767,  8  Sup.  Ct.  926,  upholding  act  determining 
amount  of  tax,  and  providing  for  notice  and  hearing  upon  question  of 
proportion;  Stansell  v.  Levee  Board,  13  Fed.  851,  852,  where  a  remedy 
could  be  enforced  by  State  court,  United  States  courts  can  exercise  the 
same  remedy  in  favor  of  nonresident  creditors;  Crabtree  v.  Madden, 
54  Fed.  429,  4  C.  C.  A.  408,  holding  United  States  courts  for  Indian 
Territory  could  not  entertain  a  suit  for  collection  of  taxes;  In  re 
Chicago,  64  Fed.  899,  900,  holding  assessment  proceedings  for  municipal 
improvements  do  not  constitute  a  suit;  Board  of  Commrs.  of  Ghnnt 
County  V.  King,  67  Fed.  205,  206,  14  C.  C.  A.  421,  holding  courts  could 
not  by  mandamus  compel  the  levy  of  a  tax;  Wilder  v.  New  Orleans,  87 
Fed.  849,  holding  holders  of  warrants,  where  not  restricted  to  ^fonds  in 
hands  of  receiver,  were  entitled  to  judgments  to  be  paid  out  of  drain- 
age tax;  Iron  Mountain  R.  Co.  v.  Memphis,  96  Fed.  126,  37  C.  C.  A. 
-410,  holding  resolution  of  city  council  to  be  a  law  of  the  State;  GifEord 
V.  Callaway,  8  Colo.  App.  364,  46  Pac.  628,  legislation  directly  charging 
realty  is  a  prerequisite  to  lien  for  taxation;  Lake  Shore  etc.  Ry.  Co.  v. 
Smith,  131  Ind.  520,  31  N.  E.  198,  when  limits  of  a  municipal  corpora- 
tion are  extended  the  new  property  is  subject  to  taxation;  Baldwin  v. 
Hewitt,  88  Ky.  681,  11  S.  W.  805,  in  absence  of  express  legislative 
authority  taxes  cannot  be  recovered  by  suit ;  State  v.  Rainey,  74  Mo. 
236,  holding  courts  can  compel  officers  having  the  power  to  levy  a  tax; 
Munday  v.  Rahway,  43  N.  J.  L.  346,  holding  invalid,  statute  i^acing 
upon  judiciary  power  to  determine  highest  rate  of  taxation  which  can 
be  borne  by  a  municipality ;  Thompson  v.  Wiley,  46  N.  J.  L.  478,  holding 
i  commissioners  could  not  levy  taxes  for  other  than  specified  purposes ; 
Broadf oot  v.  Fayetteville,  124  N.  C.  488,  70  Am.  St.  R^.  615,  32  S.  E. 
807,  holding  invalid,  provisions  in  incorporating  act  prohibiting  levy  of 
taxes  by  new  corporation;  Ray  v.  Western  Pennsylvania  Natural  Gas 
Co.,  138  Pa.  St.  592,  21  Am.  St.  B^.  929,  12  L.  R.  A.  293,  20  Atl.  1067, 
to  bring  a  case  within  the  Federal  Constitution  it  must  be  the  Constitu- 
tion, or  a  statute,  or  an  ordinance,  which  impairs  the  obligation  of  the 
contract;  Chicago  etc.  R.  Co.  v.  Forest,  96  Wis.  85,  70  N.  W.  78,  hold- 
ing unconstitutional,  special  law  limiting  taxation;  dissenting  opinion 
in  San  Gabriel  Valley  Land  etc.  Co.  v.  Witmer  Bros.  Co.^  96  Cal.  638, 
18  L.  R.  A.  469,  29  Pac.  503,  majority  holding  that  subsequent  assign- 
ment of  mortgage  did  not  relieve  owner  on  first  Monday  in  March  of 
taxes ;  Rahway  v.  Munday,  44  N.  J.  L.  421,  limiting  principle,  and  hold- 
ing legislature  cannot  impair  taxing  power  of  municipality  with  respect 
to   existing  contracts;   New  Orleans   Water  Works   Co.   v.   Louisiana 
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Sugar  Refining  Co.,  125  U.  S.  31,  31  L.  Ed.  612,  8  Sup;  Ct  748,  illus- 
tratively; dissenting  opinion  in  Receiver  v.  New  Orleans,  49  La.  Ann. 
843,  87  L.  R.  A,  555,  21  South.  887;  State  v.  Cudahy  Packing  Co.,  103 
Minn.  427,  116  N.  W.  1040,  and  Ex  Parte  Corliss,  16  N.  D.  478,  114 
N.  W.  966,  all  arguendo. 

Distinguished  in  Risley  v.  City  of  Utica,  173  Fed.  507,  517,  sustaining 
injunction  to  restrain  collection  of  alleged  illegal  tax. 

L^^lative  control  over  th6  property  of  municipalities.  Note,  35 
AsL  St.  Bep.  539. 

Taxes  levied  accordimg  to  law  cannot  1m  collected  throagh  tins  instm- 
mentallty  of  a  oonrt,  T>nt  only  under  authority  from  the  legislature. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  318,  48  L.  Ed. 
461,  24  Sup.  Gt.  276,  holding  suit  by  South  Dakota  as  donee  of  bonds 
issued  by  North  Carolina,  secured  by  railway  mortgage,  to  subject  mort- 
gage property,  involves  Federal  question;  Buster  v.  Wright,  135  Fed. 
956,  68  C.  C.  A.  505,  Indian  agent  may  close  business  of  noncitizens 
within  Creek  nation  who  refuse  to  pay  permit  taxes;  State  v.  Thome, 
112  Wis.  86,  87  N.  W.  798,  upholding  proceedings  under  Wis.  Rev.  Stats. 
1898,  §  1077a,  for  review  of  equalization  of  assessors  of  county  by  com- 
mission appointed  by  circuit  judge. 

Distinguished  in  South  Dakota  v.  North  Carolina,  192  U.  S.  319,  48 
L.  Ed.  461,  24  Sup.  Ct.  276,  holding  suit  by  South  Dakota  as  donee  of 
bonds  issued  by  North  Carolina,  secured  by  railway  mortgages,  to  sub- 
ject mortgaged  property,  Federal  question. 

Becetver  and  collector  can  be  eomp^Bed  by  appropriate  Judicial  orders 
to  proceed  with  the  collection  of  taxes  duly  assessed  by  sale  of  property  or 
any  other  avihoiiied  way,  and  to  apply  proceeds  upon  judgments  against 
municipality. 

Distinguished  in  Graham  v.  Folsom,  200  U.  S.  252,  253,  60  L.  Ed. 
468,  469,  26  Sup.  Ct.  245,  county  auditors  and  treasurers  whose  duty 
it  is  to  collect  and  assess  taxes  may  be  compelled  by  mandamus  to  pay 
judgment  on  township  bonds  though  township  organization  abolished. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to  pay 
obligations  which  are  due,  when  no  special  statutory  provision 
is  made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  545. 

TJ'pon  repeal  of  charter,  public  property  of  city  passes  under  the  imme- 
diate control  of  the  State,  but  whatever  property  is  htfld  subject  to  pay- 
ment of  its  debts,  will  be  so  applied. 

Approved  in  Greer  Co.  v.  Texas,  197  U.  S.  243,  49  L.  Ed.  789,  25  Sup. 
Ct.  437,  legfd  title  to  Texas  lands  patented  to  Greer  county  for  school 
purposes  did  not  pass  to  Oklahoma  corporation  organized  from  same 
territory,  but  were  vested  in  State  of  Texas;  Pepin  Tp.  v.  Sage,  129 
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Fed.  660,  64  C.  C.  A.  169,  where  village  created  by  special  act  from 
territory  partly  in  city  and  partly  in  township  previously  created,  and 
later  such  special  act  repealed,  statutes  creating  city  and  township  were 
still  in  force;  School  District  v.  Greenfield,  64  N.  H.  85,  6  Atl.  485, 
holding  school  district  held  its  property  in  trust  for  beneficiaries  whose 
rights  are  not  lost  by  the  dissolution;  Munday  v.  Rahway,  43  N.  J.  L. 
341,  holding  remedies  against  municipalities  cannot  be  impaired. 

Whether  taxes  levied  in  obedience  to  contract  obligations,  or  under 
judicial  direction,  can  be  collected  through  a  receiver  appointed  by  the 
court,  if  there  be  no  public  ol&cer.  charged  with  authority  from  the  legis- 
lature to  perform  that  duty,  not  decided. 

Approved  in  Marra  v.  San  Jacinto  etc.  Irr.  Dist.,  134  Fed.  791,  where 
irrigation  district  oi'ganized  under  Cal.  Stats.  1887,  p.  29,  as'  amended 
by  Stats.  1891,  p.  142,  issued  and  sold  bonds,  holder  thereof  securing 
judgment  and  return  of  execution  unsatisfied  cannot  have  receiver  ap- 
pointed ;  Ollivier  v.  City  of  Houston,  93  Tex.  207,  54  S.  W.  942,  holding 
Houston  amended  charter  authorizing  delinquent  taxpayer  to  plead 
four-year  limit  in  pending  tax  suits  violates  Tex.  Const.,  art.  Ill,  §  55 ; 
Thompson  v.  Allen,  13  Fed.  99,  court  dividing  upon  this  proposition,  see 
Thompson  v.  Allen,  115  U.  S.  558,  29  L.  Ed.  474,  6  Sup.  Ct.  143,  hold- 
ing fact  that  no  officer  can  be  found  to  levy  and  collect  taxes  does  not 
give  equity  power  to  do  so;  Grand  Rapids  School  Furniture  Co.  v. 
Trustees  of  School  District,  102  Ky.  566,  44  S.  W.  99,  where  officers 
whose  duty  it  is  to  appoint  a  treasurer  to  collect  taxes  have  been  unable 
to  get  one,  court  cannot  appoint  a  receiver  to  do  so. 

Distinguished  in  Grand  Rapids  School  Furniture  Co.  v.  Trustees  of 
School  Dist.,  102  Ky.  559,  44  S.  W.  90,  holding  court  of  chancery  has 
no  power  in  suit  by  judgment  creditor  to  appoint  receiver  to  collect 
school  district  tax^  on  trustee's  inability  to  collect. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  AsL  St.  Rep.  95. 

State  has  right  to  repeal  charter  of  a  municipality;  there  is  no  vested 
right  in  any  Individual  in  the  grant  of  legislative  power  to  them. 

Approved  in  Mercantile  etc.  Deposit  Co.  v.  Collins  Park  R.  R.,  99 
Fed.  820,  holding  suit  to  enjoin  enforcement  of  city  ordinance  repeal- 
ing franchise  having  force  of  grant  from  State  raises  Federal  question; 
City  of  Monterey  v.  Jacks,  139  Cal.  556,  73  Pac.  442,  holding  in  action 
to  quiet  title  to  Monterey  pueblo  lands,  Cal.  Act  April  2,  1866,  con- 
firming sale  by  trustees,  cured  absence  of  corporate  seal  in  convey- 
ance :  State  v.  Gref e,  139  Iowa,  28,  117  N.  W.  17,  upholding  consolida- 
tion of  school  districts;  State  v.  Steunenberg,  5  Idaho,  4,  45  Pac.  463, 
upholding  incorporation  of  city  of  Caldwell  under  Idaho  Sess.  Laws  1893, 
p.  97,  ^'for  organization  of  cities  and  villages";  Attorney  General  v. 
Spingwells  Tp.  Board,  143  Mich.  532,  107  N.  W.  91,  upholding  Local 
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Acts  1905,  p.  1068,  No.  627,  providing  for  annexation  of  territory  to 
Detroit;  Adams  v.  Kuykendall,  83  Miss.  594,  35  South.  835,  upholding 
Acts  1894,  e.  34,  p.  29,  appointing  State  revenue  agent  to  supervise  action 
of  county  and  municipal  tax  officers;  Van  Cleve  v.  Passaic  Valley  Sew- 
erage Commrs.,  71  N.  J.  L.  225,  58  Atl.  587,  upholding  right  of  legisla- 
ture to  revoke  act  under  which  city  of  Paterson  authorized  to  empty 
sewage  into  Passaic  River;  Brockenbrough  v.  Board  of  Water  Commrs., 
334  N.  C.  19,  46  S.  E.  33,  waterworks  of  city  transferred  pursuant  to 
act  of  1899  to  board  of  conunissioners  to  manage  works  and  turn  over 
surplus  income  to  city  treasurer  are  not  liable  to  execution  for  city 
debts ;  Board  of  Tp.  Commrs.  v.  Buckly,  82  S.  C.  356,  64  S.  E.  164,  up- 
holding repeal  of  municipal  charter  by  act  of  General  Assembly ;  Mayor 
etc.  of  South  Morgantown  v.  City  of  South  Morgantown,  49  W.  Va. 
731,  40  S.  E.  16,  upholding  W.  Va.  Acts  1901,  c.  144,  incorporating 
city  of  Morgantown,  including  towns  of  Morgantown,  South  Morgan- 
town,  Seneca  and  Greenmont;  dissenting  opinion  in  Ex  parte  Lewis,  45 
Tex.  Cr.  41,  108  Am.  St.  Rep.  951,  f3  S.  W.  825,  majority  holding  void 
Ckdveston  special  charter  creating  board  of  commissioners,  three  of 
whom  are  appoii^ted  by  Governor;  Amy  v.  Watertown,  130  U.  S.  319, 
82  L.  Ed.  952,  9  Sup.  Ct.  537,  holding  vacancy  in  office  of  mayor  did  not 
authorize  service  upon  some  substituted  officer;  The  Oyster  Police 
Steamers,  31  Fed.  768,  holding  steam  vessels  belonging  to.  Maryland 
are  liable  to  boiler  inspection  regulations  of  United  States;  Travelers' 
Ins.  Co.  V.  Township  of  Oswego,  59  Fed.  (57,  7  C.  C.  A.  669,  holding 
that  right  to  determine  whether  township  should  scale  its  bonded  indebt- 
edness was  with  the  legislature;  Forsyth  v.  Hammond,  71  Fed.  446,  18 
C.  C.  A.  175,  holding  statute,  giving  right  of  appeal  from  boards  de- 
ciding upon  annexation  of  territory  to  city,  to  courts,  to  be  unconsti- 
tutional; Smith  V.  Inge,  80  Ala.  286,  holding  constitutional,  law  abol- 
ishing city  of  Mobile;  Hare  v.  Kennerly,  83  Ala.  611,  3  South.  686, 
holding  State  could  levy  additional  taxes  for  city  of  Mobile;  Ex  parte 
George  S.  Wells,  21  Fla.  319,  upholding  act  providing  for  dissolution 
of  municipal  corporations  under  certain  circumstances;  State  v.  Kol- 
aem,  130  Ind.  437,  14  L.  R.  A.  569,  29  N.  E.  596,  holding  that  munici- 
pality has  no  vested  right  in  office  or  public  property;  Thomdike  v. 
Camden,  82  Me.  43,  7  L.  R.  A.  463,  19  Atl.  96,  and  Lovejoy  v.  Fox- 
croft,  91  Me.  371,  40  Atl.  143,  both  holding  that  town  can  borrow 
money  only  for  those  purposes  provided  by  law;  Meridian  v.  Western 
Union  Tel.  Co.,  72  Miss.  915,  29  L.  R.  A.  771,  18  South.  85,  holding 
power  of  municipality  over  its  streets  is  subject  to  legislative  control; 
State  V.  Hayes,  61  N.  H.  332,  holding  that  power  of  general  legislation 
cannot  be  delegated  to  municipalities;  Lilly  v.  Taylor,  88  N.  C.  493, 
holding  repeal  of  town  charter  takes  away  right  to  collect  taxes;  Ward 
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V,  Elizabeth,  121  N.  C.  3,  27  S.  E.  994,  holding  legislature  may  abolish 
municipalities;  Broadfoot  v.  Fayetteville,  124  N.  C.  485,  70  Am.  St. 
Sep.  613,  32  S.  E.  805,  holding  debts  due  from  a  municipal  corporation 
are  not  extinguished  by  repeal  of  charter;  State  v.  Cincinnati,  52  Ohio 
St.  457,  27  L.  R.  A.  750,  40  N.  E.  514,  upholding  statute  authorizinsr 
cities  to  annex  contiguous  municipalities ;  Smith  v.  Westcott,  17  R.  I. 
369,  13  L.  R.  A.  219,  22  Atl.  281,  holding  legislature  may  empower 
municipality  to  act  as  trustee,  and  may  transfer  such  power;  Super- 
visors of  Stafford  County  v.  Luck,  80  Va.  227,  holding  act  empowering 
supervisors  to  build  a  bridge  to  be  repealable ;  Hombrook  v.  Elm  Grove, 
40  W.  Va.  550,  28  L.  R.  A.  420,  21  S.  E.  863,  holding:  that  forfeiture 
of  municipal  charter  must  be  declared  in  a  direct  way;  Richland  v. 
Village  of  Richland  Center,  59  Wis.  599,  18  N.  W.  501,  holding  county 
did  not  acquire  a  vested  right  to  use  money  derived  from  liquor  licenses 
for  benefit  of  paupers ;  dissenting  opinion  in  Reynolds  v.  Waterville,  92 
Me.  320,  42  Atl.  561,  majority  decl%ring  unconstitutional  provision  au- 
thorizing conveyance  of  old  city  hall  lot  to  commission;  dissenting 
opinion  in  State  v.  Denny,  118  Ind.  419,  4  L.  R.  A.  91,  21  N.  E.  285, 
majority  holding  void  statute  griving  control  of  streets  to  boards  ap- 
pointed by  legislature;  Broadfoot  v.  Fayetteville,  124  N.  C.  494,  70 
AnL  St.  Rep.  619,  32  S.  E.  808,  arguendo. 

Distinguished  in  State  v.  Barker,  116  Iowa,  103,  89  N.  W.  206,  hold- 
ing unconstitutional  Iowa  Code,  §  747,  as  amended,  authorizing  District 
Court  to  appoint  trustees  of  waterworks  in  cities  of  first  class;  Wolff 
V.  New  Orleans,  103  U.  S.  368,  26  L.  Ed.  399  (see  dissenting  opinion 
in  103  U.  S.  369,  26  L.  Ed.  400),  as  long  as  a  city  exists,  laws  restricting 
her  taxing  powers  so  as  to  impair  the  obligation  of  her  contracts,  are 
void. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  827. 

Repeal  or  modification  of  statute  affecting  municipal  corporation 
as  impairment  of  obligation  of  contract  between  State  and  mu- 
nicipsJity — General  rule.    Note,  4  Ann.  Gas.  794. 

Taxes  are  not  debts,  but  Imposts,  and  though  debt  is,  in  some  States, 
maintalBable  for  their  recorery,  this  form  of  procedure  cannot  change  their 
character. 

Approved  in  New  Jersey  v.  Anderson,  203  U.  S.  492,  51  L.  Ed.  288, 
27  Sup.  Ct.  137,  under  bankruptcy  act,  taxes  assessed  on  returns  made 
prior  to  the  adjudication  are  legally  due  and  owing;  Hecox  v.  Teller 
County,  198  Fed.  635,  117  C.  C.  A.  338,  holding  taxes  on  property  of 
bankrupt  are  '*due  and  owing"  within  meaning  of  Bankruptcy  Act 
of  July  1,  1898;  United  States  v.  Chamberlain,  156  Fed.  884,  18  Ann. 
Gas.  720,  84  C.  C.  A.  461,  denying  right  of  government  to  maintain 
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fiction  of  debt  to  collect  stamp  tax;  Emsheimer  v.  New  Orleans,  116 
Fed.  895,  holding  Federal  court  cannot  entertain  suit  by  holders  of 
warrants  Agaii&t  abolished  police  board  to  compel  city  to  pay  same 
from  taxes  levied  but  uncollected;  Morril  v.  Bentley,  150  Iowa,  690, 
130  N".  W.  740,  denying  right  to  exempt  foreign  shares  of  stock  from 
taxation;  City  of  Boston  v.  Turner,  201  Mass.  193,  87  N.  E.  636,  up-, 
holding  right  to  tax  collector  to  sue  in  equity  to  enforce  ixust  for  un- 
paid taxes  under  the  statute;  Hanson  v.  Franklin,  19  N.  D.  264,  123 
N.  W.  388,  tax  judgments  do  not  expire  by  statute  of  limitations; 
Peter  v.  Parkinson,  83  Ohio  St.  48,  Ann.  Gas.  1912A,  751,  93  N.  E.  199, 
denying  right  of  board  of  county  commissioners  to  compromise  tax 
suit;  dissenting  opinion  in  Franklin  Trust  Co.  v.  State  of  New  Jersey, 
181  Fed.  776,  104  C.  C.  A.  629,  majority  denying  enforcement  of  foreign 
corporation  tax;  dissenting  opinion  in  Harris  v.  Larsen,  24  Utah,  147, 
66  Pac.  784,  majority  holding  where  purchaser  of  realty  gave  bill 
of  sale  of  hogs  in  pArt  pa>inent,  judgment  for  failure  to  deliver  hogs 
was  for  debt  for  realty;  Crabtree  v.  Madden,  64  Fed.  431,  4  C.  C.  A. 
408,  following  rule;  Danforth  v.  McCook,  11  S.  D.  264,  76  N.  W.  942, 
holding  taxes  not  to  be  debts  within  statute  exempting  timber  claims 
from  prior  debts ;  Boody  v.  Watson,  64  N.  H.  168,  9  Atl.  799,  and  Fisher 
V.  Fielding,  67  Conn.  121,  32  L.  R.  A.  245,  34  Atl.  721,  arguendo. 

Distinguished  in  United  States  v.  Chamberlin,  219  U.  S.  262,  55  L.  Ed. 
210,  31  Sup.  Ct.  155,  upholding  right  of  United  States  to  recover  stamp 
tax  for  execution'  of  a  conveyance ;  dissenting  opinion  in  United  States 
v.  Chamberlain,  156  Fed.  891,  18  Ann.  Gas.  720,  84  C.  C.  A.  461,  ma- 
jority denying  right  of  government  to  maintain  debt  to  recover  stamp 
tax. 

.  Taxes  levied  for  a  special  purpose,  when  collected,  may  be  controlled 
"by  the  process  of  the  courts,  but  until  then  tlie  legislature  may  change, 
at  will,  the  law  imposing  sucb  tax. 

Approved  in  Findlay  v.  McAllister,  113  U.  S.  110,  28  L.  Ed.  932, 
5  Sup.  Ct.  403,  holding  that  confederating  of  divers  persons  to  prevent 
the  levy  of  a  tax  levied  to  pay  a  judgment  gives  creditor  a  good  cause 
of  action. 

Private  property  of  a  municipality,  upon  its  dissolution,  can  alone  be 
applied  to  its  debts. 

Approved  in  Chalstran  v.  Board  of  Education,  244  111.  479,  91  N.  E. 
716,  upholding  power  of  trustees  to  settle  liabilities  of  school  district 
on  dissolution;  United  States  v.  Justices,  10  Fed.  462,  holding  that 
resigning  officer  must  obey  a  writ  of  mandamus;  Grantland  v.  Mem- 
phis, 12  Fed.  290,  holding  scire  facias  is  proper  remedy  to  revive  a 
judgment  existing  against  old  corporation  at  time  of  repeal  of  charter. 
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When  creditors  are  unable  to  obtain  payment   of  tbelr  jndgments 
against  mnnlclpa)  bodies  by  execntlon,  they  can  proceed  by  mandanuu 
against  anthorltles  If  they  are  clothed  with  taxing  power. 
Approved  in  Mnnday  v.  Rahway,  43  N.  J.  L.  342,  following  rule. 

Federal  Judiciary  has  never  failed,  so  far  as  it  was  In  Its  power,  to 
compel  the  performance  of  all  lawful  contracts,  whether  of  an  Individual,  a 
municipality  or  a  State.       .  ^ 

Approved  in  Hunter  v.  City  of  Pittsburgh,  207  U.  S.  178,  180,  62 
L.  Ed.  169,  160,  28  Sup.  Ct.  40,  upholding  consolidation  act  between 
cities  of  Pittsburg  and  Allegheny ;  Peake  v.  New  Orleans,  139  U.  S.  361, 
35  Ik  Ed.  1S8,  11  Sup.  Ct.  548,  holding  contractor  for  local  improve- 
ments must  look  alone  to  the  special  assessment;  State  v.  Young,  29 
Minn.  526,  529,  9  N.  W.  740,  742,  holding  invalid,  amendment  to  Con- 
stitution requiring  that  no  law  levying  tax  to  pay  railroad  bonds  shall 
take  effect  until  voted  on  by  people. 

After  charter  of  a  city  has  been  repealed,  equity  can  appoint  a  receiver 
to  take  possession  of  taxes  levied  by  Judicial  direction  for  payment  of  judg- 
ments recovered  against  the  city. 

Cited  in  New  Orleans  v.  Benjamin,  153  U.  S.  428,  38  L.  Ed.  770,  14 
Sup.  Ct.  911,  and  Benjamin  v.  New  Orleans,  71  Ted.  760,  both  arguendo. 

Taxes,  when  assessed,  become  a  debt,  and  may  be  recovered  like  other 
debts. 

Cited  in  Amy  v.  Shelby  County  etc.  Dist.,  114  U.  S.  389,  29  L.  Ed. 
173,  5  Sup.  Ct.  896,  and  Devereaux  v.  Brownsville,  29  Fed.  743,  ar- 
guendo. 

Power  of  municipality  to  take  property  as  trustee.    Note,  17  Ann. 
Gas.  746. 

Personal  liability  to  pay  assessment  for  local  improvement.    Note, 
36  L.  R.  A.  68. 

Right  of  creditor  of  taxing  district  to  invoke  aid  of  court  where 
ordinary  remedies  not  available.    Note,  82  L.  R.  A.  (N.  S.)  1021. 

102  U.  S.  534-641,  26  L.  Ed.  221,  WADSWOBTH  V.  SUPEBVISOBS  OF 
EAU  CLAIBE  COUNTY. 

Neither  charter  of  railroad,  authorizing  counties  to  subscribe  for  stock, 
nor  vote  of  citizens  In  favor  of  subscription,  constitute  a  contract,  until  the 
subscription  is  actuaUy  msCde;  hence,  bonds  Issued,  after  amendment  to 
Constitution  forbidding  them  Is  passed,  are  invalid. 

Approved  in  Arkansas  Southern  Ry.  Co.  v.  Louisiana  etc.  Ry.  Co., 
218  U.  S.  437,  54  L.  Ed.  1098,  31  Sup.  Ct.  56,  upholding  exemption  by 
statute  passed  subsequent  to  accrual  of  liability;  Wilkes  County 
Commrs.  v.  Coler,  180  U.  S.  531,  45  L.  Ed.  655,  21  Sup.  Ct.  467,  holding 
rights  of  parties  on  county  bonds  governed  by  State  decisions  at  time 
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of  issuance  and  placing  on  market;  Farmers'  Loan  etc.  Co.  v.  Sioux 
Falls,  131  Fed.  912,  where  amendment  of  1902  to  Const.  S.  D.,  art. 
Xm,  §4,  required  additional  municipal  debt  for  waterworks  must  be 
authorized  by  majority  vote,  city  could  not  issue  bonds  on  note  taken 
prior  thereto  under  statute  providing  that  majority  determined  by  vote 
for  mayor  at  preceding  city  election;  State  v.  Board  of  Commrs.  of 
Clinton  County,  166  Ind.  184,  76  N.  E.  992,  denyii^  railroad  right  to 
maintain  mandamus  to  collect  tax;  Cooper  Hospital  v.  Camden,  68 
N.  J.  L.  701,  54  AtL  423,  holding  charter  of  private  corporation  enacted 
with  tax  exemption  clause  before  New  Jersey  constitutional  amendment 
1875,  but  not  accepted,  not  exempting  corporation  from  taxes;  Norton 
V.  Shelby,  118  U.  S.  453,  80  L.  Ed.  190,  6  Sup.  Ct.  1131,  after  new  Con- 
stitution went  into  effect,  no  ratification  of  subscription  could  be  made 
without  the  consent  of  three-fourths  of  the  voters;  Concord  v.  Robinson, 
121  U.  S.  171,  SO  L.  Ed.  888,  7  Sup.  Ct.  940,  holding  subscriptions  voted 
prior  to  constitutional  amendment  could  be  completed  afterward;  Nor- 
ton V.  Brownsville,  129  U.  S.  490,  82  L.  Ed.  778,  9  Sup.  Ct.  326,  holding 
power  to  issue  bonds,  not  acted  upon,  is  subject  to  Constitution  subse- 
quently passed;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666, 
40  L.  Ed.  845,  16  Sup.  Ct.  710,  where  railway  charter  gives  general 
power  to  consolidate,  legislature  may  forbid  consolidaticm  with  parallel 
lines;  Wilson  v.  Polk  County,  112  Mo.  135,  20  S.  W.  471,  holding  au- 
thority given  to  subscribe  for  stock  was  repealed  by  the  Constitution; 
Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  322,  44  L.  R.  A.  256, 
31  S.  E.  485,  holding  county  bond,  reciting  act  authorizing,  is  notice  to 
holder;  dissenting  opinions  in  Commissioners  of  Buncombe  County  v. 
•  Payne,  123  N.  C.  487,  31  S.  E.  711,  McKittrick  v.  Arkansas  etc.  Ry. 
Co.,  152  U.  S.  495,  88  L.  Ed.  627,  14  Sup.  Ct.  669,  and  Nelson  v.  Hay- 
wood, 87  Tenn.  789,  791,  4  L.  R.  A.  666,  11  S.  W.  887,  all  holding 
enabling  act  had  no  force  after  the  adoption  of  the  State  Constitution. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  670. 

102  U.  B.  541^645,  26  I..  Ed.  224,  LOKD  V.  OOODALL,  NELSON  ft  PEB- 
KINB  STEAMSHIP  00. 

Congress  lias  power  to  regulate  the  liability  of  the  owners  of  vessels 
navigating  the  hi^  seas,  but  engaged  only  between  ports  in  same  State. 

Approved  in  Wilmington  Transportation  Co.  v.  Railroad  Commission, 
236  U.  S.  153,  59  L.  Ed.  515,  35  Sup.  Ct.  276,  upholding  act  of  State 
Railroad  Commission  regulating  ferry  transportation,  in  the  absence  of 
congressional  legislation;  The  Abby  Dodge  v.  United  States,  223  U.  S. 
176,  56  K  Ed.  398,  32  Sup.  Ct.  310,  upholding  congressional  act  for- 
bidding the  importation  of  sponges  gathered  under  certain  conditions; 
The  Robert  W.  Parsons,  191  U.  S.  35,  48  L.  Ed.  81,  24  Sup.  Ct.  8,  hold- 
ing admiralty  court  has  jurisdiction  of  enforcement  of  lien  in  rem  for 
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repairs  on  canal-boat  engaged  in  traffic  in  New  York  on  Erie  canal  and 
Hudson;  Hanley  v.  Kansas  City  South.  Ry.  Co.,  187  U.  S.  620,  47  L.  Ed. 
336,  23  Sup.  Ct.  215,  holding  Arkansas  railway  commission  cannot  fix 
rates  for  continuous  transportation  between  Arkansas  points,  where 
large  partlaf  route  lies  in  Indian  Territory  or  Texas;  United  States  v. 
Hamburg-Amerikanische  Packetfahrt  Action  Gesellschaft,  212  Fed.  44, 
128  C.  C.  A.  496,  Limited  Liability  Acts  are  binding  on  United  States; 
Goodrich  Transit  Co.  v.  Interstate  Commerce  Com.,  190  Fed.  956,  up- 
holdii^  jurisdiction  of  Interstate  Commerce  Commission  over  trans- 
portation over  water  in  conjunction  with  railroad;  Rainy  Lake  River 
Boom  Corp.  v.  Rainy  River  Lumber  Co.,  162  Fed.  292,  89  C.  C.  A.  267, 
denying  right  of  boom  company  to  extend  boom  to  Canadian  side  of 
river;  United  States  v.  Delaware  etc.  R.  Co.,  152  Fed.  271,  shipment  from 
New  York  City  to  Buffalo  via  New  Jersey  is  subject  to  Interstate  Com- 
merce Act;  Leibengood  v.  Missouri  etc.  Ry.  Co.,  83  Kan.  28,  28  L.  R.  A. 
(N.  S.)  985,  109  Pac.  989,  denying  that  State  statute  regulating  carriage 
of  livestock  is  applicable  to  interstate  commerce;  Cincinnati  etc.  R.  Co. 
V.  Commonwealth,  126  Ky.  567,  104  S.  W.  394,  denying  validity  of  State 
act  regulating  importation  of  intoxicating  liquors;  Brinson  &  Elramer 
V.  Norfolk  etc.  Ry.  Co.,  169  N.  C.  428,  86  S.  E.  373,  upholding  statute 
limiting  liability  to  owner's  interest  on  vessel;  Hickory  Marble  & 
Granite  Co.  v.  Southern  Ry.  Co.,  147  N.  C.  57,  60  S.  E.  720,  restricting 
statute  regulating  time  of  carriage  of  freight' to  State  limits;  Covington 
etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct. 
1089,  holding  that  traffic  across  the  river  was  interstate ;  Lehigh  Valley 
R.  R.  Co.  V,  Pennsylvania,  145  U.  S.  202,  203,  36  L.  Ed.  675,  12  Sup.  Ct. 
808,  upholding  State  tax  on  railroad  for  transportation  done  between* 
points  in  State,  though  passing  through  another  State;  Pacific  Coast 
Steamship  Co.  v.  Railroad  Commrs.,  9  Sawy.  258,  18  Fed.  13,  holding 
State  has  no  power  to  regulate  transportation  on  transit  to  other  States, 
or  where  vessels  go  beyond  a  marine  league  from  shore;  Thd  City  of 
Salem,  13  Sawy.  610,  37  Fed.  849,  2  L.  R.  A.  382,  holding  Federal  refla- 
tion applicable  to  vessel  carrying  passengers  on  navigable  waters  of 
United  States  between  ports  of  same  State ;  In  re  Long  Island  etc. 
Transp.  Co.,  5  Fed.  617,  619,  holding  vessels  navigating  East  river  and 
Long  Island  sound  are  not  within  the  exception  of  the  limited-liability 
act;  The  Hazel  Blirke,  25  Fed.  606,  holding  steamboat  transporting 
passengers  from  an  inlet  on  the  Atlantic  to  a  transcontinental  railroad 
is  engaged  in  interstate  commerce;  The  Garden  City,  26  Fed.  768, 
limitation  of  liability  in  maritime  and  admiralty  causes  is  within  the 
power  of  Congress;  United  States  v.  Beacham,  29  Fed.  284,  holding 
indictment  alleging  that  steamboat  was  navigating  Chesapeake  Bay,  be- 
tween Baltimore  and  Annapolis,  alleges  it  was  used  on  navigable  waters 
of  United  States ;  The  Katie,  40  Fed.  482,  7  L.  R.  A.  59,  upholding  act 
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extending  benefits  of  limited  liability  legislation  to  Tessels  engaged  in 
inland  navigation;  The  E.  A.  Shores,  Jr.,  73  Fed.  348,  holding  Barter 
act  applicable  to  commerce  on  Great  Lakes;  Cowden  v.  Pacific  Coast 
S.  S.  Co.,  M  Cal.  476,  28  Am.  8t  Eep.  143,  18  L.  B.  A.  22S,  29  Pac,  873, 
at  common  law  an  action  will  not  lie  for  a  mere  discrimination;  State 
V.  Chicago  etc.  Ry.  Co.,  40  Minn.  268,  271,  273,  12  Ajn.  St.  Rep.  7S1, 
734,  736,  8  L.  B.  A.  238,  240,  41  N.  W.  1047,  1048,  1049,  holding  State 
cannot  fix  rates  for  carriage  between  points  in  it,  over  route  extending 
across  another  State;  Sternberger  v.  Cape  Fear  etc.  R.  R.  Co.,  29  S.  C. 
513,  2  L.  B.  A.  106,  7  S.  E.  838,  where  freight  is  carried  between  points 
in  same  State,  over  railroads  partly  lying  in  another  State,  it  is  inter- 
state commerce;  State  v.  Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  790,  49 
Am.  Bep.  298,  holding  Sunday  law  did  not  regulate  commerce. 

Distinguished  in  Lehigh  Valley  R.  R.  Co.  v.  Pennsylvania,  145  U.  S. 
202,  203,  36  L.  Ed.  675,  12  Sup.  Ct.  808,  holding  State  tax  on  trans- 
portation between  points  within  State,  but  passing  beyond  State  during 
carriage,  is  valid;  Humboldt  Lumber  etc.  Assn.  y.  Ghristopherson,  73 
Fed.  247,  46  K  B.  A.  264,  19  C.  C.  A.  481,  holding  State  statute,  giving 
action  for  death  operative  within  three-mile  limit;  Stone  v.  Yazoo  etc.. 
R.  R.  Co.,  62  Miss.  637,  52  Am.  Bep.  198,  holding  State  can  regulate 
charges  of  railroads;  Seawell  v.  Kansas  City  etc.  Ry.  Co.,  119  Mo.  236, 
237,  240,  24  S.  W.  1005, 1006,  fact  that  in  transportation  between  points 
in  same  State,  property  passes  the  boundaries,  does  not  deprive  shipper 
of  right  to  recover  under  statute  against  discrimination;  dissenting 
opinion  in  People  v.  Knight,  171  N.  Y.  371,  64  N.  E.  158,  majority  hold- 
ing cab  service  maintained  by  railroad  company  engaged  in  interstate 
commerce,  but  under  separate  contract,  not  extaxation  under  N.  Y.  Laws 
1896,  c.  908;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Hughes, 
104  Va.  245,  51  S.  E.  226,  majority  holding,  where  points  of  transmis- 
sion and  destination  of  telegram  were  same  State,  fact  that  part  of 
transmission  was  over  line  in  another  State  did  not  make  business  inter- 
state; dissenting  opinion  in  Independent  Tug  Line  v.  Lake  Superior 
Lumber  etc.  Co.,  146  Wis.  129,  130,  131  N.  W.  412,  majority  upholding 
contract  of  towage  between  two  points  in  same  State  on  Lake  Superior 
though  one  of  parties  was  foreign  corporation  which  had  not  complied 
with  statute  regulating  such  corporations. 

Distinguished  in  Wilmington  Transp.  Co.  v.  Railroad  Commission,  166 
Cal.  746,  746,  137  Pac.  1154,  1155,  mere  fact  that  course  between  two 
cities  in  same  State  lies  partly  over  high  seas  does  not  bring  it  within 
role;  People  v.  Knighj;,  171  N.  Y.  362,  363,  64  N.  E.  155,  holding  cab 
service  maintained  by  railroad  engaged  in  interstate  commerce,  but 
under  separate  contract,  not  exempt  from  taxation  under  N.  Y.  Laws 
1896,  c.  908;  Independent  Tug  Line  v.  Lake  Superior  Lumber  etc.  Co., 
146  Wis.  124,  125,  131  N.  W.  409,  410,  upholding  contract  of  towage 
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between  two  points  in  same  State  on  Lake  Superior  though  one  of 
parties  was  foreign  corporation  which  had  not  complied  with  statute  re- 
lating to  such  corporations. 

Limitation  of  vessel  owner's  liability.  Note,  Ann.  Gas.  191SD, 
1224. 

Shipments  between  intrastate  points  in  passing  out  of  State  dur* 
ing  transportation  as  interstate  commerce.  Note,  17  L.  R.  A. 
44S. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  R.  A. 
646. 

Law  governing  limitation  of  ship  owner's  liability.  Note,  L.  R.  A* 
1916B,  647. 

102  U.  8.  545-648,  26  L.  Ed.  245,  OONNEOTXCXTT  aENERAL  LIFE  IM8. 
OO.  y.  ELDREDOE. 

Wheie  a  purchaser,  at  time  of  taking  a  deed,  has  information  that 
trustee  of  a  prior  deed  has  released  the  property  from  the  trust,  without 
payment  of  the  notes,  he  will  take  the  property  subject  to  any  equitable 
right  of  holder  of  notes. 

Approved  in  Johnson  v.  Elkins,  1  App.  D.  C.  .443,  upholding  direction 
to  convey  according  to  intention  of  parties ;  Vogel  v.  Troy,  232  111.  484, 
83  N.  E.  962,  upholding  release  made  by  trustee,  though  premature; 
Reed  v.  Jennings,  196  111.  479,  63  N.  E.  1007,  holding  where  purchaser 
of  lots,  under  trust  deed,  selling  same  with  notice  to  wife  and  obtaining 
unauthorized  release  of  lots  before  payment  of  money  due,  release 
void ;  Mann  v.  Jummel,  183  111.  531,  532,  56  N.  E.  163,  holding  one  tak- 
ing trust  deed  of  trustee  and  cestui  to  secure  latter 's  note,  after  record 
of  release  of  prior  trust  deed  on  same  property,  protected  by  such  re- 
lease; Williams  v.  Jackson,  107  U.  S.  482,  27  L.  Ed.  530,  2  Sup.  Ct.  817, 
where  deed  of  release  was  recorded  by  trustee,  and  a  second  trust  deed 
made,  the  legal  title  was  in  second  trustee;  Mclntire  v.  Pryor,  173  U.  S. 
56,  43  L.  Ed.  618,  19  Sup.  Ct.  359,  permitting  relief  where  fraud  was 
gross,  though  party  had  been  guilty  of  laches ;  Windle  v..  Bonebrake,  23 
Fed.  167,  holding  purchaser  took  land  subject  to  mortgage  where  a 
fraudulent  satisfaction  was  recorded;  Weldon  v.  Tollman,  67  Fed.  989, 
15  C.  C.  A.  138,  holding  that  quitclaim  deed,  executed  by  trustee  on  an 
unauthorized  payment,  did  not  relieve  premises  of  the  lien;  Sheffield 
etc.  Coal,  Iron  &  Ry.  Co.  v.  Newman,  77  Fed.  793,  23  C.  C.  A.  459,  hold- 
ing that  lien  of  other  certificate  holders  was  not  affected  by  the  sale; 
Stiger  V,  Bent,  111  111.  337,  unauthorized  entry  of  satisfaction  by  trus- 
tee has  no  effect  upon  trust  deed  as  to  purchaser  with  notice;  Day  v. 
Brenton,  102  Iowa,  487,  63  Am.  St.  Rep.  463,  71  N.  W.  540,  holding  pur- 
chaser  in  good  faith,  relying  upon  recorded  satisfaction  of  note  by 
trustee,  is  protected  against  the  cestui  que  trust. 
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When  beneficiaries  are  bound  by  acts  of  trustees  in  contravention 
of  their  trusts.    Note,  63  Am.  8t.  Bep.  471,  472. 

Fact  of  nonpaTment  of  notes  secured  by  trust  deed  being  known  by 
agent,  knowledge  thereof  must  be  imputed  to  the  principal. 

Approved  in  Talbott  v.  Pickford,  36  App.  D.  C.  288,  protecting  in- 
nocent purchaser  without  notice  of  the  release;  Fifth  Congregational 
Church  V.  Bright,  28  App.  D.  C.  242,  upholding  payment  made  by  owner 
to  trustee  who  absconds;  Wynn  v.  Grant,  166  N.  C.  50,  81  S.  E.  954, 
denying  validity  of  payment  to  agent  not  in  i)ossession  of  the  security 
and  without  authority. 

102  U.  8.  548-^556,  26  L.  Ed.  226,  UNITED  STATES  ▼.  PINSON. 

Account  of  a  revenue  officer,  as  finally  adjusted  by  proper  officers,  to 
be  admissible  as  evidence,  should  be  certified  and  authenticated  to  be  a 
transcript  trom  the  books  and  proceedings  of  the  departmient;  It  is  not  suffi- 
cient to  state  them  to  be  copies  of  originals  on  file. 

Approved  in  Harvey  v.  United  States,  97  Fed.  455,  38  C.  C.  A.  267, 
holding  fragmentary  transcript  from  books  of  Treasury  Department 
containing  United  States  marshal's  accounts  for  portion  of  term  insuffi- 
cient to  ground  judgment  against  sureties  thirty-three  years  later; 
Ewing  V.  United  States,  3  App.  D.  C.  358,  denying  right  to  admit  any 
part  of  transcript  where  whole  inadmissible  because  not  properly  certi- 
fied ;  Moses  v.  United  States,  166  U.  S.  598,  41  L.  Ed.  1129, 17  Sup.  Ct. 
692,  admitting  transcripts  from  books  of  Treasury  Department,  prop- 
erly certified. 

102  U.  S.  556-563.  26  L.  Ed.  229,  GOODliAK  v.  NISLOGK. 

Assignment  for  benefit  of  creditors,  including  a  claim  against  the  gov- 
ernment, is  not  within  act  of  1865,  prohibiting  assignment  of  dalma  against 
United  States. 

Approved  in  Hegness  v.  Chilberg,  224  Fed.  33,  139  C.  C.  A.  492,  up- 
holding assignment  of  mail  contract;  Tinker  v.  United  States  Fidelity 
etc.  Co.,  169  Fed.  214,  denying  right  of  anyone  except  government  to 
waive  right  to  assign;  Thompson  v.  Shepherd,  1  Mackey  (D.  C),  387, 
upholding  paper  though  void  as  transfer,  as  sufficient  acknowledgment 
of  indebtedness  to  take  it  out  of  statute;  Thayer  v.  Pressey,  175  Mass. 
233,  56  N.  E.  7,  upholding  under  Rev.  Stats.,  §  3477,  preventing  assign- 
ment of  claimir  except  under  formalities,  assignment  of  claim  for  patent 
infringement  where  government  had  made  appropriation  therefor;  S.  H. 
Hawes  &  Co.  v.  Wm.  R.  Trigg  Co.,  110  Va.  174,  175,  176,  65  S.  E.  542, 
543,  upholding  as  between  parties  thereto,  an  assignment  of  shipbuild- 
ing contract  with  Federal  government,  with  power  to  collect  payments 
to  become  due  thereon,  where  government  deposited  money  in  court; 
Bailey  v.  United  States,  109  U.  S.  437,  438,  27  L.  Ed.  989.  3  Sup.  Ct. 
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275,  holding  payment  to  attorney  before  allowance  of  claim  by  Congress 
is  good;  St.  Paul  etc.  R.  R.  Co.  v.  United  States,  112  U.  S.  736,  28  L.  Ed. 
862,  6  Sup.  Ct.  367,  holding  transfer  of  contract  with  United  States,  by 
way  of  mortgage  and  judicial  sale,  is  within  the  prohibition;  Freed- 
man's  Sav.  etc.  Co.  v.  Shepherd,  127  U.  S.  605,  82  L.  Ed,  168,  8  Sup.  Ct. 
1256,  holding  transfer  of  lease  of  real  estate  not  within  the  prohibition; 
Butler  V.  Goreley,  146  U."  S.  312,  313,  36  L.  Ed.  986,  13  Sup.  Ct.  88, 
holding  assignment  by  operation  of  law  to  an  assignee  in  insolvency  is 
not  within  the  prohibition;  Ball  v.  Halsell,  161  U.  S.  79,  40  L.  Ed.  624, 
16  Sup.  Ct.  555,  holding  invalid,  assignment  of  claim  against  United 
States  for  Indian  depredations;  Price  v.  Forrest,  173  U.  S.  421,  422, 
425,  43  L.  Ed.  753,  19  Sup.  Ct.  438,  holding  cases  did  not  come  within 
provisions  against  assignments  of  claims  against  United  States;  John 
Shillito  Co.  V.  McClung,  51  Fed.  877,  2  C.  C.  A.  526,  holding  invalid, 
assignment  of  claim  for  unliquidated  duties  illegally  exacted;  Milliken 
V.  Barrow,  65  Fed.  891,  and  Barrow  v.  Milliken,  74  Fed.  615,  20  C.  C.  A. 
559,  holding  sugar  planter  could  pledge  the  bounty  to  become  payable 
on  his  crop,  before  issuance  of  a  treasury  warrant;  McCann  v.  Randall, 
147  Mass.  88,  9  Am.  St.  Bep.  671,  17  N.  £.  79,  holding  United  States 
treasury  draft  may  be  reached  by  creditors  of  payee;  Dexter  v.  Meigs, 
47  N.  J.  Eq.  495,  21  Atl.  116,  upholding  assignment  by  Indian  nation-  of 
claim  against  United  States  in  accordance  with  Revised  Statutes;  Price 
V.  Forrest,  54  N.  J.  Eq.  688,  35  Atl.  1082,  upholding  assignment  of  claim 
against  United  States  made  by  debtor  under  order  of  court  to  receiver. 
Distinguished  in  National  Bank  of  Conmierce  v.  Downie,  218  U.  S.  355, 
356,  20  Ann.  Gas.  1116,  54  L.  Ed.  1068, 1069,  31  Sup.  Ct^  89,  assignments 
made  by  bankrupt  held  null  and  void  under  Rev.  Stats.,  §  3477;  Hoffeld 
V.  United  States,  186  U.  S.  277,  46  K  Ed.  1163,  22  Sup.  Ct.  929,  holding 
purchaser  of  original  rights  of  entryman  at  execution  sale  against 
entryman  or  grantee  is  not  an  assign  within  21  Stats,  at  Large,  287,  for 
repayment  when  entry  erroneous ;  Massie  Wireless  Telegraph  Co.  v.  En- 
terprise Transp.  Co.,  175  Fed.  10,  99  C,  C.  A.  146,  stipulation  in  lease  of 
wireless  against  removal  not  met  by  sale  of  vessel  with  the  apparatus.; 
National  Bank  of  Commerce  v.  Downie,' 161  Fed.  842,  88  C.  C.  A.  657, 
holding  assignment  ineffective  because  it  did  not  comply  with  statutory 
requisites. 

Act  prerentlBg  traaif  en  of  dainui  against  tbe  gOTemment  was  enacted 
to  prevent  embarrassmentB  which  ;niight  arise  if  United  Skates  was  com- 
pelled to  recognise  rights  of  third  parties,  and  to  shut  the  door  against 
improper  inllnencss  in  prosecuting  claims. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  294,  59  L.  Ed.  963,  35 
Sup.  Ct.  543,  upholding  claim  of  attorneys  against  government;  Nutt 
V.  Knut,  200  U.  S.  20,  50  L.  Ed.  353,  26  Sup.  Ct.  216,  illegality  of  clause 
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in  contract  for  prosecution  of  claim  against  United  States,  making 
payment  for  services  lien  on  claim  against  United  States^  does  not  in- 
validate part  qf  contract  providing  for  payment  for  services  of  percent- 
age of  allowance;  Fewell  v.  Surety  Co.,  80  Miss.  791,  92  Am.  St.  Rep. 
628,  28  South.  756,  holding  Rev.  Stats.,  §  3737,  limiting  assignment  of 
Federal  claims,  inapplicable  to  determine  rights  of  parties  under  agree- 
ment of  contractor  for  public  building  and  creditors ;  State  v.  Kent,  98 
Mo.  App.  289,  71  S.  W.  1068,  upholding  city  ordinance  providing  that 
city  employees  shall  not  assign  their  claims  for  wages;  Bailey  v.  United 
States,  109  U.  S.  439,  27  L,  Ed.  990,  3  Sup.  Ct.  275,  holding  payment  to 
attorney  before  allowance  of  claim  by  Congress  is  good;  Hobbs  v.  Mc- 
Lean, 117  U.  S.  576,  577,  29  L.  Ed.  944,  6  Sup.  CI.  874,  holding  that  the 
partnership  contract  was  not  a  transfer  of  a  contract  with  the  United 
States ;  Hager  v.  Swayne,  149  U.  S.  247,  87  L.  Ed.  721,  13  Sup.  Ct.  843, 
holding  purchaser  of  claims  for  excess  duties  could  not  maintain  an  ac- 
tion on  same ;  Burck  v.  Taylor,  152  U.  S.  648,  S8  L.  Ed.  583, 14  Sup.  Ct. 
701,  holding  party  could  not  transfer  his  interest  in  contract  with  State, 
without  its  consent;  Burke  v.  Davis,  63  Fed.  459,  holding  olaims  against 
collectors  for  excess  of  duties  are  not  claims  against  the  United  States; 
Milliken  v.  Barrow,  65  Fed.  892,  upholding  assignment  of  bounty  to 
become  payable  on.  sugar  crop;  Dulaney  v.  Seudder,  94  Fed.  9,  36 
C.  C.  A.  62,  holding  assignment  good  as  between  the  parties;  Jemegan 
V.  Osbom,  155  Mass.  210,  29  N.  E.  521,  holding  assignment  invalid; 
Forrest  y.  Price,  52  N.  J.  Eq.  28,  29,  29  Atl.  220,  upholding  assignment 
of  claim  against  United  States  by  order  of  court  in  aid  of  unsatisfied 
judgment;  York  v.  Conde,  147  N.  Y.  491,  492,  42  N.  E.  196,  and  In  re 
Hone,  163  N.  Y.  528,  47  N.  E.  800,  holding  assignment  of  contract  with 
government  was  good  between  the  parties. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Gas.  1119,  1120. 

Where  aa  order  to  serre  parties  outside  the  jurisdiction  by  puhllca- 
tion,  is  procnred,  the  decree,  so  far  as  it  affects  the  ftmd  within  reach  of 
tbe  court,  binds  them. 

Approved  in  Kent  v.  Honsinger,  167  Fed.  627,  personal  service  of 
subpoena  on  president  of  corporation  in  another  State  is  not  sufficient 
to  give  jurisdiction;  Miller  v.  Ahrens,  150  Fed.  648,  complainant  in 
suit  to  enforce  claim  to  land  and  remove  cloud  therefrom  may  sue 
in  district  in  which  property  located  and  join  nonresidents  of  district ; 
York  County  Sav.^ank  v.  Abbot,  131  Fed.  983,  suit  by  lessee  against 
nonresident  lessor  to  enforce  rights  under  lease  by  requiring  election. 
to  buy  building  or  sell  land,  or  have  court  make  election,  is  within. 
jurisdiction  of  Cireoit  Court  for  district  where  land  situated;  Idaho 
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Gold  Min.  Co.  v.  Winchell,  6  Idaho,  736,  59  Pac.  535,  holding  lienholder 
on  property  seeking  payment  of  debt  from  proceeds  of  sale  cannot 
afterward  resort  to  such  property;  Perry  v.  Young,  133  Tenn.  533, 
182  S.  W.  580,  upholding  service  by  publication  on  nonresident  dis- 
tributees of  insurance  policy;  Greeley  v.  Lowe,  155  U.  S.  73,  39  L.  Ed. 
75,  15  Sup.  Ct.  27,  holding  suit  in  equity  for  partition  is  within  the 
jurisdiction  of  Circuit  Court  of  the  district  where  land  lies ;  Lancaster 
V.  Asheville  etc.  Ry.  Co.,  90  Fed.  132,  and  Grove  v.  Grove,  93  Fed.  870, 
holding  suit  to  foreclose  may  be  maintained  in  district  where  proi>erty 
is  situated;  Minot  v.  Tilton,  64  N.  H.  374,  10  Atl.  684,  arguendo. 

Where  bill  fails  to  join  indispensable  parties,  it  slionld  be  dJsmined 
withont  prejudice. 

Approved  in  Hazard  v.  Durant,  19  Fed.  476,  when  effectual  relief 
can  be  given  against  parties  actually  appearing,  bill  will  not  be  dis- 
missed because  of  absence  of  parties  beyond  the  jurisdiction;  Davis  & 
Rankin  Bldg.  etc.  Co.  v.  Booth,  10  Ind.  App.  368,  37  N.  E.  819,  pro- 
ceeding to  trial  and  judgment  on  insufficient  complaint  after  overruling 
demurrer. 

Decree  below  bMng  eironeoua  for  lack  of  Indispensable  parttes;  it  was 
reversed,  but  with  leave  to  amend  by  joining  such  parties  and  to  proceed 
with  the  case. 

'  Approved  in  Dieekman  v.  Louisville  etc.  Traction  Co.,  46  Ind.  App. 
18,  91  N.  E.  179,  refusing  to  consider  contention  unsupported  by  assign- 
ment of  cross-error;  MoCole  v.  Loehr,  79  Ind.  434,  and  Montieello  v. 
Kennaxd,  7  Ind.  App.  137,  34  N.  E.  454,  if  complaint  can  be  amended 
as  to  cure  defects,  the  court  may  reverse  the  judgment. 

102  U.  S.  564-^71,  26  I..  Ed.  2S2,  GEOBOE  v.  TATE. 

Title  to  real  estate  acquired  by  estoppel  is  efTectoal  either  for  attack 
or  defense  in  an  action  of  ejectment. 

Approved  in  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93  Fed.  123,  hold- 
ing conduct  of  party  sought  to  be  made  the  basis  of  an  estoppel  must 
be  viewed  in  the  light  of  his  understanding  at  that  time. 

In  defending  action  at  law  on  bond  on  gronnd  of  fraud,  it  is  only  per- 
missible to  prove  frand.toucliing  the  execntion  of  the  instrument.  The 
remedy  is  by  a  direct  proceeding  to  avoid  the  instrument. 

Approved  in  Southern  Ry.  Co.  v.  Clark,  233  Fed.  905,  upholding  at- 
tack on  release  by  proof  of  fraud  in  its  execution;  Cline  v.  Southern 
Ry.  Co.,  231-  Fed.  240,  refusing  nonsuit  in  personal  injury  action  on 
ground  that  it  could  not  be  assumed  that  release  was  executed  as  al- 
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leered;  Whiteomb  t.  Shultz,  223  Fed.  276,  138  C.  C.  A.  610,  material 
fraudulent  representationp  are  good  defense  in  eqnity;  Hogg  v.  Max- 
well, 218  Fed.  367,  134  C.  C.  A.  164,  denying  plea  of  collateral  fraudu- 
lent representations  in  suit  to  reform  instrument;  Intermela  v.  Perkins, 
213  Fed.  108,  refusing  to  restrain  enforcement  of  judgment  obtained  by 
fraud  available  as  legal  defense;  Maine  Northwestern  Dev.  Co.  v.  North- 
em  Commercial  Co.,  213  Fed.  104«  sustaining  defense  to  stock  subscription 
contract  obtained  by  corporate  officer  in  his  own  interest;  Ameri- 
can Sign  Co.  V.  Electro-Lens  Sign  Co.,  211  Fed.  196,  197,  198,  200,  sus- 
taining plea  of  failure  of  consideration  induced  by  fraud;  Standard 
Portland  Cement  Corp.  v.  Evans,  206  Fed.  4,  125  C.  C.  A.  1,  fact  that 
corporation  officer  in  executing  note  was  influenced  by  fraudulent  mo- 
tives is  not  good  defense  at  law;  Union  Pac.  R.  Co.  v.  Whiting,  198 
Fed.  788,  117  C.  C.  A.  392,  sustaining  plea  of  mental  incapacity  in 
execution  of  release;  Henderson  v.  Mound  Coal  Co.,  181  Fed.  491,  104 
C.  C«  A.  235,  admitting  evidence  of  another  lease  substituted  for  one 
executed;  Mahr  v.  Union  Pac.  R.  Co.,  170  Fed.  702,  96  C.  C.  A.  19, 
one  suing  at  law  for  damages  and  seeking  to  avoid  release  on  ground 
of  mental  incapacity  at  time  release  executed  must  tender  return  of 
money  received  in  settlen^ent ;  De  Lamar  v.  Herdeley,  167  Fed.  531, 
93  C.  C.  A.  239,  sustaining  admission  of  evidence  of  fraud  relating  to 
execution  of  instrument;  Simpson  v.  Pennsylvania  R.  Co.,  159  Fed. 
424,  86  C  C.  A,  403,  denying  defense  of  fraud  in  obtaining  release, 
in  personal  injury  case;  Pacific  Mutual  Life  Ins.  Co.  v.  Webb,  157  Fed. 
166,  IS  Ann«  Oao.  752,  84  C.  C.  A.  603,  denying  defense  of  fraud  to 
defeat  release  in  action  in  insurance  policy;  Cook  v.  Foley,  152  Fed. 
51,  81  C.  C.  A.  237,  final  estimates  made  by  engineers  cannot  be  im- 
peached for  fraud  in  court  of  law;  Heck  v.  Missouri  Pac.  Ry.  Co., 

147  Fed.  781,  fact  that  plaintiff  induced  to  sign  release  by  false  rep- 
resentation as  to  its  contents  does  not  avoid  it  as  defense  where  he 
failed  to  read  it;  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  in 
Federal  law  action  on  insurance  policy,  award  of  arbitrators  fixing 
amount  of  plaintiff's  loss,  made  in  accordance  with  policy  cannot  be 
impeached  for  fraud  of  arbitrators;  Levi  v.  Mathews,  145  Fed.  154,  76 
C.  C.  A.  J22y  in  federal  action  at  law  to  recover  money  due  on  contract, 
answer  alleging  fraud  in  procuring  contract  should  be  stricken  out ;  Lefier 
V.  New  York  Life  Ins.  Co.,  143  Fed.  817,  74  C.  C.  A.  488,  in  action  at  law 
on  written  unambiguous  instrument,  parol  evidence  of  negotiations  pre- 
ceding its  execution  is  inadmissible  to  vary  terms ;  Stephenson  v.  Supreme 
Council  A.  L.  H.,  130  Fed.  492,  where  beneficiary  in  life  policy  after 
death  of  insured  was  induced  by  false  statements  of  insurer  to  settle 
claim,  remedy  in  Federal  court  is  in  equity;  Hill  v.  Northern  Pac.  Ry. 
Co,,  113  Fed.  917,  61  C.  C.  A.  644,  holding  party  executing  release  for 
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claim  against  railroad  for  injuries  cannot  avoid  same  for  fraud  unless 
offering  to  return  consideration  received,  affirming  Hill  v.  Northern 
Pac.  Ry.  104  Fed.  757,  holding  written  release  of  cause  of  action  in- 
tentionally executed  by  plaintiff  on  payment  of  agreed  sum  cannot  be 
impeached  for  fraud  in  suit  at  law;  Bush  v.  Presoott  etc.  Ry.  Co.,  76 
Ark.  501,  89  S.  W.  88,  fact  that  one  fraudulently  induced  to  compro- 
mise action  might  obtain  relief  by  motion  to  reinstate  does  not  oust 
equity  jurisdiction  to  cancel  compromise;  Colonial  etc.  Mortg.  Co.  v. 
Jeter,  71  Ark.  188,  71  S.  W.  947,  applying  principle  in  action  on  rent 
notes;  Babcock  v.  Farwell,  245  111.  40,  137  Am.  St.  Rep.  284,  19  Ann. 
Oas.  74,  91  N.  E.  692,  denying  right  to  be  relieved  from  release  ob- 
tained by  fraud  without  returning  consideration;  Papke  v.  G.  R.  Ham- 
mond Co.,  192  HI.  637,  61  N.  E.  913,'  holding  in  action  at  law  for  dam- 
ages where  release  introduced  false  representations  as  to  nature  and 
value  of  consideration  inadmissible;  Birdsall  v.  Coon,  157  Mo.  App. 
450,  139  S.  W.  247,  and  Tait  v.  Locke,  130  Mo.  App.  284,  109  S.  W. 
108,  both  sustaining  plea  that  agent  had  fraudulently  misread  con- 
tract; Broyles  v.  Absher,  107  Mo.  App.  178,  80  S.  W.  705,  under  plea 
of  non  est  factum  to  note,  defendant  may  show  that,  through  illiteracy, 
by  misreading  paper  to  him,  instrument  other  than  one  intended  by 
him  was  fraudulently  substituted;  Olston  v.  Oregon  Water  Power  & 
Ry.  Co.,  52  Or.  351,  20  L.  B.  A.  (K.  8.)  915,  96  Pac.  1097,  upholding 
attack  at  law  on  instrument  under  seal  for  fraud  in  its  consideration; 
Vaillancourt  v.  Grand  Trunk  Ry.  Co.,  82  Vt.  425,  74  AtL  102,  parol 
evidence  admissible  to  show  fraud  going  to  legal  existence  of  instru- 
ment; Wallace  v.  Wilder,  13  Fed.  715,  holding  surety  cannot  show 
fraudulent  representations  by  principal  in  action  by  obligee  of  bond; 
Chandler  v.  Thompson,  30  Fed.  43,  and  Shampeau  v.  Connecticut  River 
Lumber  Co.,  42  Fed.  761,  to  plea  of  release,  replication  setting  up  fraud 
is  bad;  Vandervelden  v.  Chicago  etc.  Ry.  Co.,  61  Fed.  56,  and  Kosztel- 
nik  V.  Bethlehem  Iron  Co.,  91  Fed.  607,  holding  that  in  action  at  law 
party  could  not  show  fraud  inducing  him  to  enter  into  the  contract; 
Billings  V.  Mann,  156  Mass.  204,  30  N.  E.  1137,  holding  bill  in  equity 
would  lie  to  declare  a  deed  void,  and  for  a  reconveyance,  though  party 
might  have  resorted  to  a  real  action;  State  v.  Jones,  131  Mo.  205,  33 
S.  W.  26,  holding  legatee's  remedy  was  by  a  direct  proceeding  to  avoid 
the  instrument;  Och  v.  Missouri  etc.  Ry.  Co.,  130  Mo.  43,  36  L.  R.  A. 
1447,  31  S.  W.  966,  and  Hancock  v.  BlackweU,  139  Mo.  454,  41  S.  W. 
208,  holding  action  was  barred  until  release  was  set  aside  by  a  direct 
proceeding;  Sanford  v.  Gates,  Townsend  &  Co.,  21  Mont.  286,  53  Pac. 
752,  reforming  contract  signed  through  fraudulent  representations; 
State  V.  Stuart,  111  Mo.  App.  493,  86  S.  W.  475,  and  Penry  v,  M.  O'Neill 
&  Co.,  78  Ohio  St.  210,  85  N.  E.  44,  boi^  ^arguendo. 
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Distin^shed  in  Second  Nat.  Bank  y.  Pan-American  Bridge  Co.,  183 
Ped.  394,  105  C.  C.  A.  611^  snataining  right  to  show  fraud  in  failure  to 
obtain  architect's  signature  on  building  contract;  Such  v.  Bank  of  State 
of  New  York,  127  Fed.  451,  holding  receipt  in  full  in  nature  of  release 
not  under  seal  may  be  avoided  at  law  in  Federal  court  for  fraud; 
Southern  Surety  Co.  v.  Baglin,  37  App.  D.  C.  22,  admitting  evidence 
that  defendant  was  induced  to  execute  bond  by  fraudulent  conspiracy. 

What  matters  existing  at  or  prior  to  entering  into  a  contract  of 
surety  or  guaranty  will  discharge  the  surety  or  guarantor.  Note, 
63  Am.  St.  Bep.  328. 

Respective  jurisdictions  of  law  and  equity  to  avoid  release  for 
fraud.    Note,  13  Ann.  Oas.  757. 

Assignment  of  claim  on  which  suit  is  brought  and  attachment  bond 
given,  or  of  Judgment  thereon,  would  also  transfer  sncli  hond. 

Approved  in  Bufe  v.  Commercial  Bank,  99  Fed.  654,  40  C.  C.  A.  27, 
holding  irrevocable  power  of  attorney  to  collect  judgment  pending  on 
apx)eal  operated  as  assignment  of  compromise  judgment  entered  instead ; 
Commercial  Bank  v.  Rufe,  92  Fed.  797,  holding  that  power  of  attorney 
vested  an  interest  in  creditor  of  the  funds  ultimately  to  be  recovered. 

102  V.  S.  672-675,  26  L.  Ed.  284,  WXLSOK  ▼.  JffcNAMEE. 

Objection  not  taken  in  Oircuit  Court  cannot  be  considered  on  appeaL 
Approved  in  J.  B.  McFarlan.  Carriage  Co.  v.  Solanas,  106  Fed.  153, 
45  C.  0.  A.  253,  refusing  to  reverse  judgment  for  refusal  to  grant  order 
to  trustee  to  i>ay  plaintiff's  claim  where  court  reserved  plaintiff's  right, 
but  latter  reserved  no  exception ;  Drexel  v.  True,  74  Fed.  14,  20  C.  C.  A. 
265,  objections  other  than  those  going  to  jurisdiction,  not  presented 
to  trial  court,  will  receive  no  attention  on  appeal;  Carter-Crume  Co. 
▼.  Peurmng,  86  Fed.  441,  holding  objection  as  to  place  of  bringing  suit 
eannot  be  raised  for  first  time  in  appellate  court;  United  States  v. 
American  Bell  Tel.  Co.,  167  U.  S.  263,  42  L.  Ed.  162,  17  Sup.  Ct.  819, 
arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  576. 

Pilot  laws  of  the  State  of  New  York  are  valid. 
Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Conmiission,  236 
U.  S.  154,  59  L.  Ed.  516,  35  Sup.  Ct.  276,  upholding  ferry  rates  estab- 
lished by  State  Railroad  Commission;  Morris-Scarboro-Moffitt  Co.  v. 
Southern  Exp.  Co.,  146  N.  C.  173,  15  L.  R.  A.  (N.  S.)  983,  59  S.  E.  669, 
upholding  State  statute  providing  penalty  for  failure  to  settle  claim 
for  loss  of  goods  within  certain  time. 

Liability  of  vessel  or  owner  for  compulsory  pilotage  fees.  Note, 
39  K  B.  A.  180,  186. 
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Pilot  may  recorer  for  services  tendered  outside  Stftte  of  New  York, 
since  vessel  at  sea  is  considered  part  of  her  liome  territory. 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U/S.  195, 
56  L.  Ed.  1061,  32  Snp.  Ct.  626,  upholding  pilotage  fees  nnder  State 
laws;  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  405,  52  L.  Ed. 
270,  28  Sup.  Ct.  133,  upholding  State  law  giving  damages  for  death 
caused  by  tort  on  high  seas  j  Robinson  v.  Belt,  187  U.  S.  60,  47  L.  Ed.  69, 
23  Sup.  Ct.  19,  holding  objections  to  validity  of  assignment  for  creditors 
for  want  of  acceptance  and  to  form  of  judgment  cannot  be  raised  for 
first  time  in  Supreme  Court;  In  re  Clyde  S.  S.  Co.,  134  Fed.  99,  suit 
may  be  brought  in  admiralty  for  damages  from  vessel  at  fault  for 
collision  on  high  seas  for  death  from  sinking  of  other  ship,  where  re- 
covery for  wrongful  death  given  by  State  to  which  both  vessels  be- 
longed; The  Carrie  L.  Tyler,  106  Fed.  424,  54  L.  E.  A.  236,  45  C.  C.  A. 
374,  holding  under  Code  N.  C,  §§  3496,  3606,  barge  of  requisite  ton- 
nage, though  in  tow  of  tug  with  license  pilot,  liable  to  pilot  whose  ser- 
vices it  refused;  The  E.  B.  Ward,  17  Fed.  469,  holding  action  could 
be  maintained  against  owner  of  vessel  for  less  of  life  under  State 
statute;  The  Lamington,  87  Fed.  764,  where  tort  is  committed  on  for- 
eign vessel  on  high  seas,  liability  is  measured  by  law  of  the  flag. 

Distinguished  in  Scharrenberg  v.  Dollar  S.  S.  Co.,  229  Fed.  973,  mer* 
chant  vessel  flying  American  flag  is  not  a  part  of  United  States  under 
immigration  laws. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  557. 

Jurisdiction  over  sea.    Note,  46  K  R.  A.  274. 

Silence  of  Congress  in  presence  of  pilot  legislation  'by  States  Is  aa  Im- 
plied ratification  and  adoption. 

Approved  in  Olsen  v.  Smith,  196  U.  S.  341,  49  L.  Ed.  229,  25  Sup.  Ct. 
52,  upholding  Texas  pilotage  laws;  Covington  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  211,  38  K  Ed.  966,  14  Sup.  Ct.  1089,  holding  State  had 
no  power  to  regulate  charges  over  bridge;  The  Glaramara,  8  Sawy.  24, 
10  Fed.  679,  it  seems  that  statute  giving  half  pilotage  for  a  tender  of 
services  is  repugnant  to  State  Constitution;  Thompson  v.  Spraigue, 
69  Ga.  419,  421,  holding  section  1612  of  code  as  to  pilotage  is  not  re- 
pugnant to  the  Federal  Constitution;  Jamieson  v.  Indiana  Natural  Gas 
etc.  Co.,  128  Ind.  680,  12  L.  R.  A.  660,  28  N.  E.  84,  holding  that  natural 
gas  may  be  the  subject  of  police  regulation ;  State  v.  Judge,  36  La.  Ann. 
127,  holding  State  court  had  power  to  punish  one  violating  State  pilot- 
age law ;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  281,  26  Am.  St. 
Rep.  572,  14  L.  R.  A.  597,  14  S.  E.  80,  upholding  State  statute  imposing 
a  penalty  upon  railroad  for  failure  to  ship  within  five  days;  dissenting 
opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  585,  30  L.  Ed.  254^ 
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7  Sap.  Ct.  18,  majority  holding  invalid  State  statute  attempting  to  regu- 
late transportation  from  one  State  to  another. 

Miscellaneous.  Cited  in  McDonald  v.  Prioleau,  44  Fed.  770,  and  The 
Chase,  14  Fed.  858,  as  to  pilotage;  Nonce  v.  Richmond  etc.  R.  Co.,  33 
Ped.  435,  arguendo. 

102  U.  S.  675-577,  26  L.  Ed.  293,  EDWABDS  ▼.  TTNITISD  STATES. 

liOave  will  be  gtveu  by  Supreme  Court  to  docket  canse  after  term,  when 
transcript  had  been  filed  in  time,  but  throngh  inadvertence  a  fee  bond  bad 
not  been  given,  and  there  had  not  in  the  meantime  been  a  motion  to  docket 

^nd  Aimm^aai^ 

Approved  in  Richardson  v.  Green,  130  U.  S.  112,  32  L.  Ed.  875, 
9  Sup.  Ct.  445,  refusing  to  dismiss  appeal,  where  no  appearance  was 
entered  for  appellant,  and  case  was  not  docketed  until  subsequent  term; 
Green  v.  Elbert,  137  U.  S.  621,  34  L.  Ed.  795,  11  Sup.  Ct.  190,  where 
return  is  made  and  transcript  seasonably  deposited  it  may  be  docketed 
after  the  lapse  of  term,  within  the  discretion  of  the  court. 

Distinguished  in  Fayolle  v.  Texas  etc.  R.  R.  Co.,  124  U.  S.  523,  31 
Ifc  Ed.  534,  8  Sup.  Ct.  589,  where  transcript  was  not  lodged  until  after 
return  term  of  appeal,  and  no  attempt  to  docket  was  made  until  another 
term  had  passed. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  K  R.  A.  851,  852. 

102  U.  &  577-686^  26  I..  Ed.  236,  BENNETT  V.  LOUISVIIJiE  ETC.  S.  S. 
CO. 

Owner  or  occupant  of  land  who,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  his  premises,  for  any  lawful  purpose,  is 
liable  in  damages  to  such  person,  using  due  care,  for  injuries  occasibned  by 
unsafe  condition  of  land  or  its  approaches,  if  such  condition  was  known  to 
him  and  not  to  them,  and  was  negligently  suffered  to  exist  without  notice 
to  those  likely  to  act  upon  such  an  invitation. 

Approved  in  Escanaba  Mfg.  Co.  v.  O'Donnell,  212  Fed.  650,  129 
C.  C;  A.  184,  upholding  liability  for  injury  to  child  of  ten  years  by 
being  burned  in  ash  pile  on  defendants'  premises;  Idaho  etc.  R.  R.  Co. 
V.  Wall,  184  Ped.  683,  106  C.  *C.  A.  631,  upholding  liability  of  company 
for  injuries  to  one  loading  lumber  on  cars ;  Pioneer  S.  S.  Co.  v.  McCann, 
170  Fed.  876,  96  C.  C.  A.  49,  sustaining  liability  of  ship  for  leaving 
door  in  bulkhead  open;  Springer  v.  St.  Louis  Southwestern  Ry.  Co., 
161  Fed.  811,  88  C.  C.  A.  619,  sustaining  verdict  of  railroad  where  vol- 
unteer on  track  failed  to  stop,  look  Und  listen ;  Phipps  v.  Oregon  R. 
&  Navigation  Co.,  161  Fed.  377,  upholding  liability  of  railroad  for 
digging  excavation  in  railroad  track  used  by  pedestrians;  De  Haven 
V.  Hennessy  Bros.  &  Evans  Co.,  137  Fed.  476,  69  C.  C.  A.  620,  deter- 
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mining  liability  of  contractor  for  pnblic  building  to  citizen  injured 
while  visiting  building  in  conrse  of  erection  through  invitation ;  Foster  v. 
Portland  etc.  Min.  Co.,  114  Fed.  616,  52  C.  C.  A.  393,  holding  mining 
corporation  erecting  dwellings  upon  its  minii^  land,  without  oi)ening 
streets,  liable  for  injury  to  person  from  falling  into  unguarded  ditch 
beside  pathway;  Ellsworth  v.  Metheney,  104  Fed.  122,  51  L.  B.  A.  S89, 
44  C.  C.  A.  484,  Holding  mine  owner  liable  for  death  of  miner  caused 
by  contact  with  uninsulated  electric  wire  placed  through  passages  of 
mine  used  by  employees  without  warning  them;  Scheuermann  v.  Schar- 
fenberg,  163  Ala.  340,  186  Ant  St.  Bap.  74,  19  Ann.  Gas.  987,  24 
L.  R.  A.  (K.  8.)  369,  60  South.  336,  denying  liability  to  trespasser 
for  injury  from  spring-gun;  Hutto  v.  Stough  &  Homsby,  158  Ala.  524, 
47  South.  1031,  one  working  mine  under  supervision  of  owner  is  not 
mere  licensee,  and  owner  is  liable  for  his  in juiy ;  Alabama  etc.  R.  Co.  v. 
Godfrey,  166  Ala.  219,  130  Am.  St  Bsp.  76,  47  South.  190,  denying  lia- 
bility of  railroad  for  injury  to  persons  on  path  from  right  of  way  to 
hotel;  St.  Louis  etc.  Ry.  Co.  v.  Dooley,  77  Ark.  567,  92  S.'W.  791,  where 
railroad  constructs  steps  over  right  of  way  fence  and  impliedly  invites 
persons  to  eross  same,  it  is  liable  for  injuries  caused  by  unsafe  condi- 
tion of  steps  resulting  from  failure  to  use  ordinary  care  in  keeping 
them  in  safe  condition;  Union  Depot  &  Ry.  Co.  v.  Londoner,  50  Colo.  27, 
S3  L.  E.  A.  (N.  S.)  488,  114  Pac.  318,  upholding  UabiUty  of  Union 
Station  Company  that  directed  passengers  to  their  proper  trains;  Watson 
V.  Manitou  etc.  Ry.  Co,,  41  Colo.  141,  17  L.  B.  A.  (N.  S.)  916,  92  Pac. 
18,  den3ang  liability  of  railroad  for  injury  to  hotel  guest  stepping  off 
its  retaining  wall ;  John  Thompson  Grocery  Co.  v.  Phillips,  22  Colo.  App. 
436,  125  Pac.  565,  denying  liability  of  grocery  company  to  customer 
from  slipping  on  fatty  substance  on  floor;  Great  Western  Sugar  Co. 
V.  Parker,  22  Colo.  App.  47,  123  Pac.  680,  sustaining  liability  of  manu- 
facturing company  for  injury  to  employees  of  railroad  operating  switch 
in  its  yard;  Hill  v.  Chesapeake  etc.  Tel.  Co.,  42  App.  D.  C.  174,  up- 
holding liability  of  telephone  company  for  failure  to  keep  pay  station 
in  safe  condition;  Dashields  v.  W.  B.  Moses  &  Sons,  35  App.  D.  C.  587, 
81  L.  B.  A.  (K.  S.)  880,  upholding  liability  of  insurance  company  for 
injury  to  inspector  of  premises;  Stewart  v.  Washington  etc.  Ry.  Co., 
22  App.  D.  C.  511,  sustaining  verdict  for  defendant  for  running  into 
person  on  track  not  often  used  by  railroad;  Washington  Market  Co. 
V.  Clagett,  19  App.  D.  C.  26,  sustaining  liability  of  market  company 
for  failure  to  keep  aisle  free  from  rubbish;  Johnson  v.  Florida  etc. 
Ry.  Co.,  66  Fla.  423,  Ann.  Oas.  19160,  1210,  50  L.  B.  A.  (N.  8.)  561, 
63  South.  716,  denying  liability  *of  carrier  for  injury  to  passenger  at 
terminal  station  not  operated  by  it;  J.  G.  Christopher  Co.  v.  Russell, 
63  Fla.  196,  Ann.  Oao.  19180,  564,  58  South.  47,  upholding  liability  of 
store  for  injury  to  customers  within  its  premises ;  Lake  Erie  etc.  R.  Co. 
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▼.  Fleming,  183  Ind.  618,  109  N.  E.  755,  upholding  liability  for  injury 
to  shipper's  son  on  switch  provided  for  shipper;  Baltimore  etc.  R.  Co.  v. 
Slaughter,  167  Ind.  336,  337,  338,  119  Am.  St.  Bep.  608,  7  L.  B.  A. 
(N.  S.)  697,  79  N.  E.  188,  189,  upholding  UabiHty  of  railroad  for  in- 
jury  at  crossing;  East  Hill  Cemetery  Co.  v.  Thompson,  53  Ind.  App. 
434,  97  N.  E.  1038,  denying  liability  of  cemetery  association  to  one 
on  premises  merely  for  inspection;  Beiming  v.  South  Bend  Elec.  Co., 
45  Ind.  App.  276,  90  N.  E.  792,  upholding  liability  of  electric  company 
for  injury  to  city  employees  from  its  wires;  Calvert  v.  Springfield  etc. 
Power  Co.,  231  111.  293,  12  Ann.  Oas.  423,  14  L.  R.  A.  (N.  8.)  782, 
83  N  E.  185,  upholding  iabiHty  of  owner  foi  injury  te  contractor's 
employee  caused  by  hidden  defects  in  roof ;  Steele  v.  Grahl-Peterson  Co., 
135  loi^a,  424,  109  N.  .W.  884,  upholding  liability  of  contractor  for 
injury  to  subcontractor's  employee;  Southern  Ry.  Co.  v.  Goddard,  121 
Ky.  675, 12  Ann.  Oao.  116,  89  S.  W.  676,  sustaining  liability  of  railroad 
for  injury  caused  shipper  by  falling  in  ditch  while  loading  stock  on 
cars;  Moore  v.  Stetson,  96  Me.  203,  52  Atl.  770,  holding  workman 
injured  by  falling  from  stone  placed  on  roadbed  for  ballast,  use  being 
apparent,  cannot  recover  therefor;  Groesbeck  v.  Shelden,  185  Mich. 
591,  152  N.  W.  213,  there  is  no  duty  to  warn  from  apparent  danger; 
Musolf  V.  Duluth  Edison  Elec.  Co.,  108  Minn.  373,  24  L.  R.  A.  (N.  8.) 
451,  122  N.  W.  501,  upholding  liability  of  electric  company  for  injury 
to  its  employee  by  electricity;  Kelly  v.  Tyra,  103  Minn.  182,  17  L.  R.  A. 
(K.  8.)  884,  114  N.  W.  753,  upholding  injury  to  licensee  rightfully 
on  premises  from  falling  plank;  Booth  v.  St.  Louis  etc.  Ry.  Co.,  217 
Mo.  721,  117  S.  W.  1098,  holding  defendant  not  liable  for  injuries 
suffered  by  employee  of  lessee  due  to  lessee's  negligence;  Carr  v.  Mis- 
souri Pacific  Ry.  Co.,  195  Mo.  227,  92  S.  W.  878,  where  Kcensee  walking 
near  railroad  track  was  struck  by  shoe-brake  which  flew  from  passing 
train,  railroad  not  liable ;  Woods  v.  Missouri  etc.  Ry.  Co.,  192  Mo.  App. 
168,  179  S.  W.  728,  upholding  liability  of  railroad  company  for  injurj'^ 
to  shipper  resulting  from  failure  to  keep  stock-pen  in  repair;  Reynolds 
V.  St.  Louis  Southwestern  Ry.  Co.,  162  Mo.  App.  625,  142  S.  W. 
1099,  denying  liability  for  failure  'to  prove  that  company  controlled 
place  where  injury  sustained;  Duncan  v.  Missouri  etc.  Ry.  Co.,  152 
Mo.  App.  288,  133  S.  W.  370,  upholding  liability  of  railroad  company 
for  injury  to  teamsters  hauling  freight;  Stevens  v.  United  Gas  &  Elec. 
Co.,  73  N.  H.  169,  60  Atl.  853,  where  plaintiff  employed  by  contractor 
on  construction  of  power-house  for  defendant  and  plaintiff  went  on 
staging  while  at  w(H*k,  defendant  liable  for  failure  to  protect  him  from 
high  voltage  wires  near  staging;  True  v.  Meredith  Creamery,  72  N.  H. 
156,  55  Atl.  894,  applying  rule  where  customer  of  creamery  was  in- 
jured by  breaking  of  belt  while  watching  another  being  weighed,  plain- 
tiff waiting  for  separation  of  cream;  City  of  Anadarko  v.  Swain,  42 
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Okl.  742,  142  Pae.  1104,  sustaining  liabiUty  of  city  for  death  of  child 
by  drowning  in  unguarded  reservoir;  Atchison  etc.  Ry.  Co.  v.  Jandera, 
24  Okl.  112,  20  Ann.  Obb.  316,  24  L.  B.  A.  (K.  8.)  585,  104  Pac.  342, 
systaining  liability  of  railroad  for  injury  to  party  mailing  letters  on 
defendant's  trains;  Atchison  etc.  Ry.  Co.  v.  Cogswell,  23  Okl.  185, 
20  L.  R.  A.  (N.  S.)  837,  99  Pac.  924,  sustaining  liability  for  injury 
due  to  dangerous  condition  of  station  platform;  Faurot  y.  Oklahoma 
Wholesale  Grocery,  21  Okl.  106,  17  L.  R.  A.  (N.  S.)  136,  95  Pac.  464, 
sustaining  liability  from  unguarded  elevator;  Matthews  ▼.  Seaboard 
etc.  Ry.  Co.,  67  S.  C.  511,  65  L.  R.  A.  286,  46  S.  E.  339,  holding  railroad 
liable  for  injuries  to  one  using  path  over  right  of  way  in»  ignorance 
of  dangers  where  railroad  had  long  acquiesced  in  use  of  path;  dissent- 
ing opinion  in  Hotchkin  v.  Erdrich,  214  Pa.  St.  466,  63  Atl.  1037, 
majority  holding  where  plaintiff  sent  by  his  employer  to  fix  cap  on 
chimney  for  defendant,  and  ladder  fixed  inside  placed  at  his  disposal, 
and  ladder  broke,  defendant  not  liable;  Brown  &  Sons  Lumber  Co.  v. 
Sessler,  128  Tenn.  668,  Ann.  Gas.  19150,  103,  163  S.  W.  812,  upholding 
liability  for  failure  to  give  wamihg  signal  to  one  on  premises  by  invi- 
tation; Consolidated  Kansas  City  Smelting  etc.  Co.  v.  Binkley,  45 
Tex.  Civ.  110,  99  S.  W.  186,  upholding  liability  of  smelter  company 
for  injury  to  railroad  employees  operating  railroad  on  smelter  premises ; 
City  of  Norfolk  v.  Anthony,  117  Va.  7^83,  86  S.  E.  70,  upholding  liabUity 
of  city  for  injury  had  in  public  place;  Nesbit  v.  Webb,  115  Va.  367, 
79  S.  E.  331,  sustaining  liability  for  injury  on  track;  Wiley  v.  Rutland 
R.  Co.,  86  Vt.  513,  86  Atl.  812,  carrier  liable  for  injury  to  passei^ers 
leaving  cars  by  invited  exit;  Meyers  v.  Syndicate  Heat  etc.  Co.,  47 
Wash.  54,  91  Pac.  551,  upholding  liability  for  failure  to  provide  safe 
place  for  licensee;  Herrman  v.  Great  Northern  Ry.  Co.,  27  Wash.  485, 
68  Pac.  86,  holding  carrier  using  union  depot  liable  for  injuries  be- 
cause of  negligent  failure  to  maintain  safe  approaches,  though'  premises 
under  control  of  receiver  of  depot  company;  Sesler  v.  Rolfe  Coal  etc. 
Co.,  51  W.  Va.  322,  41  S.  E.  217,  holding  reversing  on  other  points, 
contractor  going  upon  premises  to  perform  contract  may  recover  for 
injuries  from  timbers  thrown  upon  him;  Hupfer  v.  National  Distilling 
Co.,  114  Wis.  291,  293,  90  N.  W.  195,  196,  holding  defendant  distilling 
company  liable  for  death  caused  by  bursting  of  slop  vat  where  decedent 
was  rei>eatedly  allowed  to  stir  slop  therein;  Indiana  etc.  Ry.»Co.  v. 
Barnhart,  115  Ind.  408,  16  N.  E.  126,  and  Phillips  v.  Library  Co.,  55 
N.  J.  L.  313,  27  Atl.  480,  both  reaffirming  rule;  Gleeson  v.  Virginia 
etc.  R.  R.  Co.,  140  U.  S.  443,  35  L.  Ed.  463,  11  Sup.  Ct.  862,  holding 
railroad  is  bound  to  construct  and  inspect  its  cuts  so  as  to  prevent 
slides;  Pearce  v.  Humphrey,  34  Fed.  284,  holding  railroad  was  bound 
to  exercise  ordinary  caution  to  make  crossing  in  its  yard  safe;  Crane 
Elevator  Co.  v.  Ldppert,  63  Fed.  946,  11  C.  C.  A.  521,  holding  one 
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placing  an  obstmction  in  hall  of  building  is  liable  to  employee  of 
building  injured  thereby;  Pelton  v.  Aubrey,  74  Fed.  358,  20  C.  C.  A.  , 
436,  implying  invitation  to  cross  track  from  a  public  custom;  Adams 
▼.  Southern  Ry.  Co.,  84  Fed.  600,  28  C.  €.  A.  494,  holding  allegation 
of  custom  to  use  railroad  as  a  footway  required  that  question  whether 
children  were  trespassers  be  submitted  to  jury;  Union  Pac.  Ry.  Co.  v. 
McDonald,  152  U.  S.  269,  88  K  Ed.  438,  14  Sup.  Ct.  622,  affirming  42 
Fed.  583,  holding  defendant  liable  where  boy,  having  gone  to  see  mine, 
on  being  frightened,  ran  into  burning  slack  pile;  Montgomery  etc.  Ry. 
Co.  V.  Thompson,  77  Ala.  457,  54  Am.  Bep.  73,  holding  railroads  were 
not  liable  to  the  party,  he  being  a  mere  stranger;  Texas  etc.  Ry.  Co. 
y.  Orr,  46  Ark.  202,  204,  205,  holding  that  railroad  must  keep  platforms 
and  grounds  in  repair;  Savannah  Ry.  Co.  v.  Booth,  98  6a.  23,  25  S.  E. 
929,  holding  railroad  liable  for  injury  to  servant  of  hirer,  due  to  defect 
in  car;  John  Spry  Lumber  Co.  v.  Duggan,  182  111.  223,  54  N.  E.  1004, 
where  one  unloading  lumber  from  vessel  passed  through  lumber-yard 
to  water-closet,  owner  of  yard  was  liable,  where  lumber  fell  on  him; 
Schmidt  v.  Bauer,  80  Cal.  567,  5  L.  B.  A.  582,  22  Pac.  256,  and  Nave 
v.  Flack,  90  Ind.  209,  46  Am.  Bep.  207,  holding  trader  is  bound  to  keep 
reasonably  safe  the  approaches  to  his  premises;  Louisville  etc.  Ry.  Co. 
V.  PhUlips,  112  Ind.  67,  2  Am.  St.  B^.  161,  13  N.  E.  136,  holding  per- 
son walking  on  railroad  track  laid  in  street  is  not  a  trespasser;  Cleve- 
land etc.  R.  R.  Co.  v.  Martin,  13  Ind.  App.  495,  496,  41  N.  E.  1055, 
holding  there  could  be  no  recovery  unless  it  was  found  employee  ate 
his  dinner  at  pump-house  by  invitation;  Missouri  etc.  Ry.  Co.  v.  Neis- 
wanger,  41  Kan.  626,  18  Am.  St  Bep.  308,  21  Pac.  583,  holding  venr- 
dict  of  jury,  upon  question  of  negligence,  was  conclusive;  Einchlow 
Y.  Midland  Elevator  Co.,  57  Kan.  378,  46  Pac.  705,  where  obligation 
to  use  due  care  is  shown,  whether  due  care  was  exercised  is  question 
for  jury;  Smith  v.  Benick,  87  Md  614,  42  L.  B.  A.  278,  41  Atl.  57, 
holding  proprietor  of  pleasure  resort  not  responsible  for  injury  caused 
by  servants  of  aeronaut,  an  independent  contractor;  Kann  &  Co.  v. 
Meyer,  88  Md.  550,  41  Atl.  1066,  holding  there  was  sufficient  evidence 
of  defendant's  negligence  to  be  submitted  to  the  jury,  where  one  re- 
XMbiring  freight  elevator  was  injured  by  passenger  elevator;  Powers 
V.  Harlow,  53  Mich.  514,  51  Am.  Bep.  159,  19  N.  W.  260,  holding  ownei; 
liable  where  child  of  tenant  struck  a  dynamite  cartridge,  found  on 
premises,  with  a  stone;  Donaldson  v.  Wilson,  60  Mich.  90,  1  Am.  St. 
Bep.  489,  26  N.  W.  843,  holding  landlord  not  liable  to  sublessee,  prem- 
ises having  been  sublet  without  his  consent  or  knowledge;  Johnson  v. 
Spear,  76  Mich.  144, 15  Am.  St.  Bep.  302,  42  N.  W.  1093,  holding  owner 
of  coal  dock  liable  to  servant  of  contractor  for  injury  due  to  worn 
chains;  Breezee  v.  Powers,  80  Mich.  177,  45  N.  W.  132,  holding  owner 
of  theater  for  injury,  due  to  low  railing  at  side  entrance ;  Ella  v.  Boyce, 
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112  Miohi  558,  70  N.  W.  1108,  that  injured  person  bore  no  contract 
,  relation  toward  owner  does  not  affect  his  liability;  Larkin  v.  O'Neill, 
119  N.  Y.  225,  23  N.  E.  564,  holding  keeper  of  store  was  only  bound 
to  use  reasonable  prudence  anti  care;  Cogdell  v.  Wilmington  etc.  R.  R. 
Co.,  124  N.  C.  306,  32  S.  E.  710,  holding  carrier  liable  for  injury  to 
one  on  its  premises  by  invitation;  Emry  ▼.  Roanoke  Nav.  etc.  Co., 
Ill  N.  C.  99,  17  K  R.  A.  701,  16  S.  E.  20,  and  Kelley  v.  Columbus, 
41  Ohio  St.  268,  both  holding  owner  of  land  not  liable  for  injury  to  a 
trespasser;  Rosenbaum  y«  Shaffner,  98  Tenn.  634,  40  S.  W.  1088,  holding 
customer,  visiting  store  for  first  time,  may  rely  on  its  safety ;  Galveston 
Oil  Co.  V.  Morton,  70  Tex.  404,  8  Am,  St.  Eep.  613,  7  S.  W.  758,  hold- 
ing trespasser  could  not  recover  for  injury  by  a  dangerous  machine; 
Lowe  V.  Salt  Lake  City,  13  Utah,  97,  57  Am.  St.  Rep.  711,  44  Pac.  1051, 
holding  city  liable  where  legislator  was  injured  through  hatchway  in 
city  hall  yard ;  Bright  v.  Barnett  etc.  R.  Co.,  88  Wis.  308,  26  K  B.  A. 
530,  60  N.  W.  419,  holding  defendant  liable,  since  it  had  impliedly  in- 
vited the  person  to  use  such  staging;  Smith  v.  Texas  &  Pacific  R.  R. 
Co.,  2  Posey,  331,  arguendo. 

Distinguished  in  Rhode  v.  Duff,  208  Fed.  117,  125  C.  C.  A.  343,  hold- 
ing owner  of  garage  not  liable  for  injuries  to  friend  who  rode  into 
parage  with  him  and  who  was  directed  by  employee  to  toilet,  and  by 
mistake  entered  cellar  door  and  fell;  Lunt  v.  Post  Printing  &  Pub.  Co., 
48  Colo.  321,  324,  329,  21  Ann.  Oas.  492,  30  L.  R.  A.  (N.  8.)  60,  110 
Pac.  204,  205,  ^07,  denying  liability  of  owner  of  premises  to  fire- 
men for  defects  therein;  Bell  v.  Central  Nat.  Bank,  28  App.  D.  C.  584, 
not  negligence  for  owner  of  ofiice  building  to  fail  to  keep  light  burning 
in  stairway  in  daytime;  Rollestone  v.  T.  Cassirer  ft  Co.,  3  Ga.  App.  171, 
59  S.  E.  447,  no  invitation  presumed  to  intoxicated  man  to  enter  saloon 
for  whisky;  Montague  v.  Hanson,  38  Mont.  384,  99  Pac.  1065,  not  neg- 
ligence per  se  for  storekeeper  to  maintain  cellarway  ordinarily  covered 
with  trap-door;  Mayne  v.  Chicago  etc.  Ry.  Co.,  12  Okl.  18,  69  Pac.  935, 
holding  railroad  not  liable  for  injuries  to  prospective  passenger  who 
was  compelled  to  go  over  obstruction  because  crossing  blocked  by  freight 
train;  Clark  v.  Northern  etc.  Ry.  Co.,  29  Wash.  147,  69  Pac.  639,  hold- 
ing railroad  not  liable  for  death  of  boy  caused  by  crossing  tracks  to 
approach  circus  grounds  in  railroad  yards,  switchmen  warning  boj'  of 
other  way;  Beehler  v.  Daniels,  18  R.  I.  566,  49  Am.  St.  Rep.  793,  27 
L.  R.  A.  514,  29  Atl.  7,  and  Beehler  v.  Daniels,  19  R.  I.  52,  31  Atl.  583, 
both  holding  fireman  did  not  enter  building  on  owner's  invitation; 
Cahill  V.  Layton,  57  Wis.  606,  607,  613,  46  Am.  Rep.  48,  49,  54,  16  N.  W. 
4,  7,  holding  there  was  no  right  of  action  for  injury  from  private  road- 
way; Dowd  V.  Chicago  etc.  R.  Co.,  84  Wis.  113,  86  Am.  St.  Rep.  919, 
20  L.  R.  A.  531,  54  N.  W.  26,  holding  company  need  not  have  its  plat- 
forms safe  for  persons  accompanying  one  about  to  leave  in  a  freight- 
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car;  Zieman  v.  Kieckhefer  etc.  Mfg.  Co.,  90  Wis.  502,  63  N.  W.  1022, 
holding  elevator  company  not  liable  for  an  injury  to  person  not  em- 
ployed by  it,  working  near  foot  of  shaft ;  Conroy  v.  Chicago  etc.  R.  Co., 
96  Wis.  265,  S8  L.  B.  A.  423,  70  N.  W.  490,  holding  railroad  not  Uable 
for  injury  to  person  approaching  a  burning  oil  tank. 

Liability  of  owner  for  injuries  to  persons  coming  on  his  premises. 
Note,  87  Am.  Dec.  664« 

Owner's  duty  to  protect  licensee  against  hidden  d&ngers.    Note, 
17  K  S.  A.  (N.  S.)  918. 

Carrier's  duty  to  maintain  safe  approaches  beyond  its  own  prem- 
ises.   Note,  16  L.  R.  A.  593. 

Measure  of  carrier's  duty  to  keep  platforms  and  approaches  safe. 
Note,  20  L.  R.  A.  528. 

Invitation  Is  inferred  where  there  is  a  common  Interest;  Uoense,  where 
the  object  is  the  mere  pleasure  or  benefit  of  the  person  using  It. 

Approved  in  Woods  v.  Missouri  etc.  Ry.  Co.,  192  Mo.  App.  168,  179 
S.  W.  728,  reaffirming  rule;  Sloss  Iron  etc.  Co.  v.  Tilson,  141  Ala.  161, 
37  South.  430,  in  action  for  injuries  to  one  who  went  on  defendant's 
premises  by  invitation,  burden  of  showing  invitation  is  on  plaintiff; 
Chicago  etc.  R.  R.  Co.  v.  Martin,  31  Ind.  App.  318,  65  N.  E.  595,  hold- 
ing stone  coiupany  liable  for  death  of  employee  dressing  stone  on  car 
set  on  grade,  where  car  ran  away  and  decedent  was  killed  in  jumping; 
Elie  V.  Lewiston,  112  Me.  179,  91  Atl.  786,  denying  liability  for  injury 
to  children  stealing  rides  on  street-cars ;  Archer  v.  Union  Pac.  R.  R.  Co., 
110  Mo.  App.  353,  85  S.  W.  935,  where  excursionist  with  others  engaged 
car  for  transportation  to  another  place  and  return,  and  went  into  car 
for  own  accommodation  while  on  switch,  before  time  for  return,  he  was 
not  passenger;  Simonton  v.  Citizens'  Electric  Light  &  Power  Co.,  28 
Tex.  Civ.  377,  67  S.  W.  531,  holding  maintenance  of  spikes  in  electric- 
light  poles  in  ordinary  manner  to  facilitate  repair  of  wires  no  invitation 
to  children  to  use  same,  rendering  company  liable;  Hupfer  v.  National 
DistUling  Co.,  114  Wis.  284,  90  N.  W.  193,  holding  distilling  company 
liable  for  bursting  of  slop-vat,  scalding  decedent,  who  was  x)ermitted 
to  atir  slop  while  wagon  was  filling  vat,  defect  being  ascertainable; 
Illinois  Cent.  R.  Co.  v.  Griffin,  80  Fed.  281,  25  C.  C.  A.  413,  holding 
jury  authorized  to  And  that  party  entered  baggi^e-room  at  invitation 
of  the  railroad;  Pomponio  v.  New  York  etc.  R.  R.  Co.,  66  Conn.  537, 
50  Am.  8t  Bep.  129,  32  L.  R.  A.  583,  34  Atl.  494,  holding  land  owner 
is  liable  even  to  a  licensee  for  active  n^ligence;  Faris  v.  Hoberg,  134 
Ind.  280,  89  Am.  St.  Rep.  269,  33  N.  E.  1031,  holding:  person  on  prem- 
ises, looking  for  a  drajrman,  was  a  mere  licensee;  Cleveland  etc.  Ry. 
Co.  V.  Adair,  12  Ind.  App.  581,  593,  39  N.  E.  676,  680,  holding  raibroad 
under  no  obligation  to  protect  trespasser  from  negligence;  Moore  v. 
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Wabash  etc.  Ry.  Co.,  84  Mo.  487,  holding  railroad  bound  to  keep  public 
crossing  reasonably  ^fe;  Curtis  v.  De  Conrsey,  176  Pa.  St.  450,  35 
Atl.  183,  holding  person  receiving  freight  entered  by  invitation;  Smith 
T.  Texas  &  Pacific  R.  R.  Co.,  2  Posey,  331,  arguendo. 

102  U.  S.  686-60S,  26  L.  Ed.  263,  SPBINOEB  ▼.  UNITED  STATES. 

Point  not  brought  to  attention  of  court  below  cannot  be  inslated  upon 
in  appellate  court. 

Approved  in  Van  Gunden  v.  Virginia  Coal  etc.  Co.,  62  Fed.  840,  3 
C.  C.  A.  294,  following  rule;  Charleston  Ice  Mfg.  Co.  v.  Joyce,  54  Fed. 
333,  4  C.  C.  A.  368,  holding  specific  objections  to  admission  of  evidence 
will  not  be  considered  when  general  objection  was  properly  overruled; 
Columbus  Safe-Deposit  Co.  v.  Burke,  88  Fed.  634,  32  C.  C.  A.  67,  hold- 
ing general  objection  that  evidence  is  irrelevant  is  not  sufficient  to  raise 
the  question  of  competency. 

Congress  can  apply  to  realty,  as  well  as  personalty,  the  power  to  dis- 
train and  sell  when  necessary  to  enforce  the  payment  of  a  tax. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Rowland,  196  U.  S.  632, 
49  L.  Ed.  628,  25  Sup.  Ct.  345,  upholding  distraint  of  personal  prop- 
erty of  foreign  insurance  company's  personalty  under  Ohio  Rev.  Stats., 
§  1095,  to  satisfy  personal  taxes ;  North  Carolina  v.  Vanderford,  35 
Fed.  286,  holding  revenue  officer  not  guilty  of  misdemeanor  in  destroy- 
ing whisky. 

'  Collector,  on  sale  for  taxes,  could  sell  in  one  parcel  two  lots,  one  con- 
taining a  bam,  the  other  a  house,  surrounded  by  a  common  indosiire,  and 
occupied  as  a  single  homestead,  he  having  acted  in  good  faith. 

Approved  in  State  v.  Bley,  162  Ala.  245,  50  South.  264,  upholding 
statute  denying  taxpayer  right  to  appeal  from  order  of  county  commis- 
sioners; Straus  V.  Foxworth,  16  N.  M.  451,  117  Pac.  833,  upholding 
tax  sale  in  spite  of  irregularities  in  proceedings. 

Warrant  issued,  under  act  of  Congress  of  1864,  against  a  pubUc  debtor 
for  seizure  of  his  property,  is  condusiTe  evidence  of  facts  recited,  and  such 
proceeding  was  "due  process  of  law.'* 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  W3, 
45  L.  Ed.  885,  21  Sup.  Ct.  628,  upholding  apportionment  of  entire  cost 
of  street  improvement  upon  abutting  lots  according  to  frontage  with- 
out preliminary  hearing  as  to  benefits;  Leigh  v.  Green,  64  Neb.  544, 
90  N.  W.  259,  upholding  Neb.  Comp.  Stats.,  c.  77,  art.  V.,  §§4,  6,  pro- 
viding foreclosure  of  tax  liens  by  proceedings  in  rem  against  land  alone, 
cutting  o£E  prior  liens;  Attorney  General  v.  Jochim,  99  Mich.  373, 
41  Am.  St.  Rep.  618,  23  L.  R.  A.  705,  58  N.  W.  615,  holding  State  may 
invest  its  agents  with  its  offices  without  a  strict  judicial  action;  In  re 
Douglas,  41  La.  Ann.  768,  6  South.  676,  holding  legislature  may  pro^de 
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that  tax  deed  be  conclusive  evidence  of  a  compliance  with  statute; 
Hilton  V.  Merritt,  110  U.  S.  107,  28  L.  Ed.  86,  3  Sup.  Ct.  565,  holding 
valuation  of  merchandise  by  custom  officers  is  conclusive  on  importer ; ; 
Caldwell  v.  Wilson,  121  N.  C.  455,  28  S.  £.  556,  holding  that  commis- 
sioner was  removed  by  due  process  of  law;  dissenting  opinion  in  Conklin 
V.  Cunningham,  7  N.  M.  471,  38  Pac.  177,  majority  holding  that  a  prior 
notice  of  default  is  not  necessary  to  the  removal  of  an  officer  by 
Governor. 

OraHt  or  refusal  of  a  new  trial  is  discretionary,  and  not  assignable, 
error. 

Approved  in  Coleman  v.  Bell,  3  N.  M.  497,  4  N.  M.  48,  12  Pac.  659, 
and  Garcia  v.  Candelaria,  9  N.  M.  382,  54  Pac.  344,  both  following 
rule.  ' 

Direct  taxes,  witliin  meaning  of  Constitution,  are  only  capitation  taxes, 
as  expressed  in  that  instrmnent,  and  taxes  on  real  estate. 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  152,  Ann.  Oas.  1912B, 
81li  55  L.  Ed.  418,  31  Sup.  Ct.  342,  upholding  validity  of  corporate 
excise  tax;  In  re  Farrell,  211  Fed.  213,  6  N.  C.  C.  A.  855,  liability  to 
contribute  assessments  under  Workmen's  Compensation  Act  is  not  a 
tax;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  578,  588,  589,  89  L.  Ed. 
818, 822, 15  Sup.  Ct.  688, 692  (see,  also,  dissenting  opinion  in  157  U.  S.  636, 
649,  650,  89  L.  Ed.  888,  848,  15  Sup.  Ct.  710,  715,  716,  and  dissenting 
opinion,  on  rehearing,  158  U.  S.  656,  665,  689,  698,  709,  711,  89  L.  Ed. 
11S8,  1185,  1144,  1147,  1157,  15  Sup.  Ct.  928,  931,  941,  944,  948,  949), 
majority  holding  income  tax  unconstitutional. 

What  is  "direct  tax"  within  meaning  of  Federal  Constitution. 

Note,  Ann.  Oas.  1912B,  1829,  1880. 
Taxable  personal  Income  under  income  tax  statute.   Note,  Ann.  Oas. 

19180,  988. 
Validity  of  statute  levying  income  tax.    Note,  21  Ann.  Oas.  197, 

198. 
Constitutionality  of  income  tax.    Note,  27  L.  B.  A.  (N.  S.)  865. 
Poll  taxes.    Note,  29  L.  B.  A.  407. 
Miscellaneous.    Cited  in  Campbell  v.  State,  171  Ind.  708,  87  N.  E. 
214,  denying  right  of  trial  by  jury  in  proceeding  to  seize  and  destroy 
intoxicating  liquor. 

102  U.  S.  603-612,  26  !■.  Ed.  246,  UNITED  STATES  ▼.  OHOUTEAIJ. 

Party  is  not  entitle^  to  recover  where  admitting  that  hreach  of  duty 
stated  in  complaint  did  not  cause  damage  charged. 

Approved  in  dissenting  opinion  in  Graves  v.  Cameron,  161  N.  C.  552, 
77  S.  E.  842,  majority  holding  it  necessary  to  introduce  evidence  on 
default  showing  actual  damage. 
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Oompromise  with  goTernment  is  complete  defense  Sfftinst  reeoTery  of 
penalty  claimed. 

Distinguished  in  United  States  Fidelity  etc.  Co.  ▼•  United  States, 
150  Fed.  554,  80  C.  0.  A.  446,  conviction  and  imprisonment  of  Indian 
agent  for  malfeasance  in  office  is  not  bar  to  suit  by  government  on 
bond  to  recover  money  unaccounted  for. 

Penalty  involves  tbe  idea  of  pmiishment,  and  Its  character  is  not 
changed  by  the  mode  in  which  it  Is  inflicted. 

Approved  in  United  States  v.  Theurer,  213  Fed.  966, 130  C.  C.  A.  370, 
judgment  for  penalty  abates  by  death  of  defendant;  United  States  ▼. 
Thompson,  189  Fed.  841,  revenue  laws  are  not  X)enal,  and  are  liberally 
construed ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  United  States,  172  Fed.  196, 
27  L.  E.  A.  (Iff.  S.)  756,  96  C.  C.  A.  646,  denying  right  to  divest  verdict 
in  action  to  recover  penalty;  Interstate  Savings  etc.  Co.  v.  Wyatt, 
27  Colo.  App.  220,  147  Pac.  446,  a  foreign  judgment  for  double  amount 
of  usurious  interest  is  not  penal;  Southern  Ry.  Co.  v.  Melton,  133  Ga. 
291,  65  S.  E.  671,  defining  penal  laws ;  Lagler  v.  Bye,  42  Ind.  App.  594, 
85  N.  E.  37,  penal  statutes  must  be  strictly  construed ;  State  v.  Warner, 
197- Mo.  659,  94  S.  W.  964,  act  of  1905,  requiring  fines  for  violation 
of  game  law  to  be  paid  into  treasury  for  benefit  of  game  protection 
fund,  violates  constitutional  provision  that  fines  and  penalties  shall 
belong  to  county  school  fund;  Stout  v.  State,  36  Okl.  748,  764,  766, 
767,  Ann.  Oas.  1916E,  858,  45  L.  R.  A.  (N.  S.)  884,  130  Pac.  554,  561, 
562,  former  jeopardy  does  not  apply  to  dvil  proceedings  embracing 
a  penalty;  Chicago  etc.  Ry.  Co.  v.  Territory,  25  Okl.  242,  105  Pac.  679, 
action  brought  for  recovery  of  i>enalty  must  be  tried  in  county  where 
offense  occurred;  Kilton  v.  Providence  Tool  Co.,  22  R.I.  614,  48  Atl. 
1041,  holding  specialty  statute  and  not  penal  of  R.  I.  Gen.  Laws  1896, 
applicable  to  actions  under  chapter  120,  §  22,  enforcing  stockholder's 
individual  liability ;  Huntington  v.  Attrill,  146  U.  S.  667,  86  L.  Ed.  1127, 
13  Sup.  Ct.  227,  whether  a  statute  is  penal  in  the  international  sense 
depends  whether  it  purposes  to  punish  an  offense  against  the  public 
justice  of  the  State;  McDonald  v.  Hearst,  95  Fed.  659,  that  recovery 
is  by  civil  suit  does  not  change  the  penal  character  of  the  recovery; 
Davis  V.  State,  119  Ind.  556,  22  N.  E.  9,  holding  action  for  false  state- 
ment of  taxable  property  survives;  Manhattan  Trust  Co.  ▼.  Davis,  23 
Mont.  279,  58  Pac.  720,  construing  act  requiring  foreign  corporation 
10  file  an  annual  report;  Kirby  v.  Western  Union  Tel.  Co.,  4  S.  D.  466, 
57  N.  W.  203,  holding  additional  sum  allowed  in  action  against  a  tele- 
graph company  to  be  a  penalty;  State  v.  Schuenemann,  18  Tex.- Civ. 
App.  487,  46  S.  W.  261,  holding  action  against  liquor  dealer  for^ penalty 
does  not  survive;  O 'Sullivan  v.  Felix,  233  U.  S.  324,  58  L.  Ed.  983, 
34  Sup.  Ct.  596,  arguendo. 
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Distingaislied  in  American  Credit  etc.  Co.  v.  Ellis,  156  Ind.  221,  59 
N.  E.  682,  holding  Ind.  Rev.  Stats.  1881,  §§  3863-3865,  requiring  annual 
statement  of  corporation's  financial  condition,  penalizing  falsifier  to 
one  injured,  remedial,  hence  penal  Statute  Limitations  inapplicable. 

Meaning  of  and  distinction  between  "fine/'  ** penalty"  and  *' for- 
feiture."   Note,  18  Ann.  Oas.  884. 

Judgment  in  criminal  action  as  res  judicata  in  civil  action.    Note, 
11  L.  R.  A.  (N.  S.)  667. 

102  U.  S.  612,  26  I..  Ed.  249,  TJKITEI>  STATES  T.  X7LBICL 

Cited  in  Stout  v.  State,  36  Okl.  764,  766,  767,  Ann.  Oa«.  1916E,  858, 
45  L.  R.  A.  (N.  S.)  884, 130  Pac.  561,  562,  former  jeopardy  b  not  appli- 
cable to  civil  proceedings  embracing  penalty. 

102  U.  S.  612-620,  26  !■.  Ed.  259,  CRAMER  ▼.  ARTHUR. 

Act  of  March  3,  1878,  declaring  that  value  of  foreign  coin  should  he 
that  of  the  pure  metal,  declared  annually  by  director  of  mint,  repealed  all 
prior  acts. 

Approved  in  Heinemann  v.  Arthur,  120  U.  S.  85,  30  L.  Ed.  606,  7 
Sup.  Ct.  447,  following  rule. 

Annual  prochunation  of  value  of  foreign  coins  by  director  of  mint  has 
taken  place  of  pennanont  statutory  Taluation  of  foreign  coins  in  estimating 
invoices  of  imported  goods. 

Approved  in  Stone  v.  Whitridere,  129  Fed.  37,  64  C.  C.  A.  47,  where 
Secretary  of  Treasury  directs  collector  of  customs  to  reliquidate  on 
basis  of  commercial  value  of  foreign  coin,  action  of  collector  is  review- 
able by  general  appraisers  and  courts  under  §§  14,  15,  Custom's  Admin. 
Act,  1890;  United  States  v.  Beebe,  117  Fed.  672,  674,  675,  holding  re- 
viewable order  for  reliquidation  of  entry  made  by  Secretary  of  Treasury 
under  TarifE  Act  1894,  erroneously  adopting  exchange  instead  of  pure- 
metal  value  foreign  coin. 

• 

Proviso  in  act  of  1799,  req[>ecting  estimate  of  value  of  imports  goods, 
had  in  view  a  depreciated  currency  not  hased  on  specie,  hut  still  issued 
and  circulated  under  authority  of  the  govenmient. 

Approved  in  United  States  v.  J.  Allston,  Newell  &  Co.,  91  Fed.  530, 
532,  holding  collector  not  authorized  to  depart  from  proclaimed  value 
and  adopt  exchange  value  shown  by  certificate  accompanying  invoice. 

Standard  value  of  foreign  currency,  as  proclaimed  hy  Secretary  of 
-Treasury,  Shall  he  shown  hy  consular  certlflcate  attached  to  invoice,  and 
«  party  cannot  show  the  certificate  to  he  Inaccurate. 

Approved  in  Franklin  Suprar  Refining  Co.  v.  United  States,  178  Fed. 
746,  upholding  declaration  of  Secretary  as  to  amount  of  sugar  bounty; 
United  States  v.  American  Express  Co.,  177  Fed.  738,  upholding  stand- 
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ard  samplesof  wool  presented  by  Secretary;  Klumpp  v.  Thomas,  162  Fed. 
855,  89  C,  C.  A.  543,  action  of  Secretary  of  Treasury  in  ordering  fur- 
ther liquidation  of  duties  at  higher  value  is  conclusive;  United  States 
V.  Lucius  Beebe  &  Sons,  122  Fed.  769,  58  C.  C.  A.  562,  holding  Secretary 
of  Treasury  not  authorized  by  28  Stat.  552,  o.  349,  to  order  reliquida- 
tion  because  value  of  Indian  rupee  varied  ten  per  cent  from  proclama- 
tion value;  United  States  v.  Beebe,  103  Fed.  787,  holding  under  28  Stat. 
552,  for  estimating  value  of  foreign  coin.  Secretary  of  Treasury  cannot 
direct  liquidation,  based  on  exchange  value  declared  by  consular  certifi- 
cate; Hadden  v.  Merritt,  115  U.  S.  28, 29  L.  Ed.  334, 5  Sup.  Ct.  1170,  hold- 
ing value  of  foreign  coins,  as  proclaimed  by  proper  officers,  is  oandusive 
upon  .custom-house  officers  and  importers;  United  States  v,  Klingen- 
berg,  153  U.  S.  95,  96,  38  L.  Ed.  648,  649,  14  Sup.  Ct.  791,  holding 
action  of  collector,  in  estimating  value  of  foreign  coin,  not  subject  of 
appeal  to  board  of  general  appraisers;  Wood  v.  United  States,  72  Fed. 
255,  18  C.  C.  A.  553,  holding  Secretary  of  Treasury  could  change  valua- 
tion from  time  of  entry  to  date  of  exportation;  United  States  v. 
J.  Allston,  Newell  &  Co.,  91  Fed.  527,  holding  collector  not  authorized 
to  depart  from  the  proclaimed  value. 

Distinguished  in  United  States  v.  Whitridge,  197  U.  S.  143,  49  L.  Ed. 
698,  25  Sup.  Ct.  406,  arguendo. 

102  U.  S.  620-623,  26  I..  Ed.  262,  AUPFMOBBT  T.  BASIN. 

No  law  will  be  construed  to  act  retrospectively  unless  its  language  Im- 
peratively requires  such  construction. 

Approved  in  In  re  New  Amsterdam  Motor  Co.,  180  Fed.  943,  Bank- 
ruptcy Act  of  1910  is  not  retroactive;  Grunsfeld  Bros.  v.  Brownell, 
12  N.  M.  201,  76  Pac.  312,  act  of  1889,  to  prevent  preferences  by  persons 
contemplating  insolvency,  not  suspended  by  Bankruptcy  Act  so  as  to 
preclude  setting  aside  fraudulent  conveyance  made  prior  to  Bankruptcy 
Act;  Central  Trust  Co.  v.  Sheffield  etc.  Ry.  Co.,  60  Fed.  16,  holding  act 
to  be  prospective  only. 

Wliere,  after  preference  was  given  by  debtor,  Congress  passed  aa 
amendatory  act  reducing  time  within  which  a  preference  in  insolvency 
could  be  made  from  four  to  two  months,  this  did  not  affect  assignee's  right 
to  recover,  where  transfer  was  made  within  four  months  of  insolvency. 

Approved  in  Cox  v.  Wall,  99  Fed.  549,  holding  bill  in  equity  by 
trustee  to  set  aside  fraudulent  sale  by  bankrupt  properly  brought  in 
equity;  Grunsfeld  Bros.  v.  Brownell,  12  N.  M.  201,  76  Pac.  312,  Chapter 
67,  Sess.  Laws  1889,  was  not  suspended  by  enactment  of  national  bank- 
ruptcy law, 

102  U.  S.  623-625,  26  L.  Ed.  249,  UNITED  STATES  ▼.  GOLDBAOS. 
Not  cited. 
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102  IT.  S.  G2&-634,  26  L  Ed.  122,  WELLS  T.  SUPEBVISOBS. 

Municipal  bonds  issued  without  antbority  cannot  be  recovered  upon. 

Approved  in  Ottawa  v.  Carey,  108  U.  S.  123,  27  L.  Ed,  675, 2  Sup.  .Ct. 
366,  holding  mnnicipality  was  not  liable  on  bonds  issued  by  way  of 
donation  to  an  individual  to  aid  in  developing  city  water  power;  Bar- 
nett  V.  Denison,  145  U.  S.  139,  36  L.  Ed.  653,  12  Sup.  Ct.  820,  holding 
bond  not  satisfying  requirements  of  charter  does  not  cut  off  an  inno- 
cent holder  for  value  from  defenses;  Kirsch  v.  Braun,  153  Ind.  257, 
53  N.  E.  1086,  holding  gravel-road  bonds  are  non-negotiable,  and  are 
not  evidence  that  valid  assessments  were  made;  Keehn  v.  Wooster, 
13  Ohio  C.  C.  274,  holding  recital  in  bonds  will  not  estop  city  from 
asserting  their  illegal  purpose;  Exchange  Bank  v.  Lewis  County,  28 
W.  Va.  295,  borrowing  of  money  being  ultra  vires,  it  could  not  be 
recovered;  dissenting  opinion  in  West  Plains  Twp.  v.  Sage,  69  Fed. 
952,  16  C.  C.  A.  553,  majority  holding  township  was  estopped  to  deny 
that  bonds  were  issued  to  refund  its  indebtedness. 

Distinguished  in  Third  Nat.  Bank  v.  Harrison^  3  McCrary;  322,  10 
Fed.  248,  where  contract  was  not  void. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note^  51  Am, 
St.  Rep.  828. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  436. 

Ukiless  power  to  issue  bonds  for  municipal  subscriptions  to  railroad 
stock  is  given  in  express  terms,  or  by  reasonable  implicatioiL,  no  obligation 
of  tbat  kind  can  be  created. 

Approved  in  Watson  v.  Huron,  97  Fed.  450,  38  C.  C.  A.  264,  holding 
city  treasury  warrants  payable  to  person  named  or  ordered,  though 
indorsable,  not  negotiable  to  pass  free  from  equities;  Kelley  v.  Milan, 
127  U.  S.  150,  82  L.  Ed.  82,  8  Sup.  Ct.  1106,  Young  v.  Clarendon  Twp., 
132  U.  S.  347,  33  L.  Ed.  360,  10  Sup.  Ct.  109,  Barnum  v.  Okolona,  148 
U.  S.  395,  37  L.  Ed.  497,  13  Sup.  Ct.  639,  Provident  Trust  Co.  v.  Mercer, 
370  U.  S.  600,  42  L.  Ed.  1159,  18  Sup.  Ct.  791,  Katzenberger  v.  Aber- 
deen, 16  Fed.  748,  and  Kelly  v.  Milan,  21  Fed.  855,  858,  all  following 
rule;  Robertson  v.  Breedlove,  61  Tex.  322,  holding  county  commissioners 
liad  no  power  to  borrow  money;  Wilson  v.  National  Bank,  103  U.  S. 
777,  26  L.  Ed.  491,  holding  county  could  subscribe  for  stock  of  railroad 
and  issue  bonds  therefor;  Mercer  County  v.  Provident  Life  &  Trust  Co., 
72  Fed.  628,  19  C.  C.  A.  44,  holding  county  had  no  power  to  issue  bonds 
nntil  railroad  had  actually  been  constructed;  Martin  v.  Wliitman,  1 
Wash.  536,  20  Pac.  600,  holding  contract  was  valid;  dissenting  opinion 
in  Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  194,  88  S.  W.  673,  majority 
holding  St.  Louis  ordinance  providing  that  motorman  shall  keep  watch 
for  vehicles  and  that  on  first  appearance  of  danger  shall  stop  car  as 
soon  as  possible,  valid  without  its  acceptance  by  railroad. 
XI— 11 
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Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Oaa. 
1913E,  40. 

•  Implied  power  of  municipality  to  borrow  money  or  to  incur  indebt- 
'  edness  for  public  improvements.    Note,  6  Ann.«OaB.  760,  761. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  920. 

In  Mississippi,  a  board  of  superrison  of  counties  has  no  power  to 
borrow  money. 

Approved  in  Katzenberger  v.  Aberdeen,  121  U.  S.  175,  30  L.  Ed.  912, 
7  Sup.  Ct.  949,  holding  municipality  could  not  issue  its  negotiable  bonds 
in  payment  of  railroad  stock,  and  levy  a  tax  to  pay  same,  until  tax  was 
approved  by  majority  of  voters. 

Where  statute  confers  upon  county  board  power  to  create  a  new  lia- 
bility, and  provides  a  special  way  of  dl8<^liargiiig  that  liability,  the  pre- 
scribed mode  is  exclusive  of  all  otbera 

Approved  in  Holwerson  v.  St.  Louis  etc.  Ry.  Co.,  157  Mo.  250,  67 
S.  W.  780,  holding  in  absence  of  contract,  violation  of  city  ordinance 
requiring  motormen  to  keep  vigilant  lookout  of  persons  crossing  track 
gives  no  action  for  wrongful  death;  Utley  v.  Hill,  155  Mo.  273,  78 
Am.  St.  Rep.  596,  55  S.  W.  1102,  holding  bank  directors  not  liable  in 
deceit  for  statements  made  to  Secretary  of  State  as  to  bank's  condi- 
tion, required  under  penalty  by  Mo.  Rev.  Stats.  1889;  Ex  parte  Joffee, 
46  Mo.  App.  365,  following  rule;  Ogden  v.  Daviess,  102  U.  S.  639, 
26  L.  Ed.  265,  holding  that  vote  authorized  County  Court  to  levy  and 
collect  tax,  but  did  not  create  a  debt  for  which  bonds  might  be  issued ; 
Claiborne  v.  Brooks,  111  U.  S.  411,  28  L.  Ed.  474,  4  Sup.  Ct.  494,  Con- 
cord V.  Robinson,  121  U.  S.  167,  30  L.  Ed.  887,  7  Sup,  Ct.  938,  Norton 
v.  Dyersburg,  127  U.  S.  175,  32  L.  Ed.  91,  8  Sup.  Ct.  1118,  and  Merrill 
V.  Monticello,  138  U.  S.  690,  84  L.  Ed.  1076,  11  Sup.  Ct.  448,  holding 
implied  power  to  borrow  money  does  not  authorize  the  issue  of  nego- 
tiable securities;  Jones  v.  Horn,  104  Mo.  App.  711,  78  S.  W.  640, 
arguendo. 

102  U.  S.  634-641,  26  L  Ed.  263,  OGDEN  ▼.  OOT7NTY  OF  DAVIESS. 

Where  charter  of  railroad  authorized  the  taxable  Inhahitants  of  the 
*'8trlp  of  country"  designated  to  vote  a  tax  to  take  stock  in  such  railroad, 
county  was  not  authorized  to  issue  bonds  in  anticipation  of  the  tax. 

Approved  in  Deland  v.  Platte,  54  Fed.  830,  833,  following  rule;  Con- 
cord V.  Robinson,  121  U.  S.  167,  30  L.  Ed.  887,  7  Sup.  Ct.  938,  holding 
grant  of  power  to  appropriate  money  to  aid  railroads,  directing  levy 
and  collecting  of  taxes  does  not  authorize  the  issue  of  negotiable  bonds ; 
Portland  Sav.  Bank  v.  Evansville,  25  Fed.  391,  holding  city  had  power 
to  issue  renewal  or  redemption  bonds;  Aylesworth  v.  Gratiot,  43  Fed. 
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352,  holding  action  lies  on  drain  warrants  against  county,  though 'sole 
daty  of  county  officers  is  to  assess  and  collect  them  from  property 
owners. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  666, 
686. 

Township  Aid  Act  of  IkOssourl,  1870,  related  only  to  subscrlptioiis  hy 
municipal  townships,  aad  did  not  apply  to  "strip  of  country.'' 

Approved  in  Deland  v.  Platte,  54  Fed.  831,  following  rule;  Bamett 
V.  Denison,  145  U.  S.  139,  36  L.  Ed.  658,  12  Sup.  Ct.  820,  holding  bond 
did  not  so  far  satisfy  requirements  of  charter  as  to  protect  an  inno- 
cent holder  for  value;  Thomas  v.  Lansing,  21  Blatchf.  130,  14  Fed.  627, 
a  bona  fide  purchaser  is  not  protected  where  town  had  no  power  to 
issue  bonds;  Moulton  v.  Evansville,  25  Fed.  386,  holding  recital  con- 
cludes eity  as  to  any  irregularity  in  executing  power  to  subscribe; 
Keehn  v.  Wooster,  13  Ohio  C.  C.  274,  holding  recital  in  bond  did  not 
estop  city  from  asserting  the  illegality  of  their  purpose. 

Bvery  holder  of  a  municipal  bond  is  chargeable  with  notice  of  the  pro- 
visions of  the  law  which  authorised  the  issue. 

Approved  in  Town  of  Aurora  v.  Hayden,  23  Colo.  App.  10,  126  Pac. 
1112,  holder  for  value  before  maturity  is  bound  by  rule ;  National  Bank 
V.  St.  Joseph,  24  Blatchf.  441,  31  Fed.  219,  and  National  Bank  of  Com- 
merce V.  Granada,  48  Fed.  279,  280,  both  following  rule;  dissenting 
opinion  in  West  Plains  Twp.  v.  Sage,  69  Fed.  952,  16  C.  C.  A.  553, 
majority  holding  township  was  estopped  to  deny  that  bonds  were  issued 
to  refund  its  indebtedness. 

Distinguished  in  North  v.  Platte,  29  Neb.  453,  26  Am.  St.  Bep.  898, 
45  N.  W.  693,  holding  bonds  of  a  voidable  issue  to  be  valid  in  hands  of 
iimocent  purchaser  for  value. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1916A,  922. 

102  U.  8.  641-647,  26  !■.  Ed.  266,  KAHN  v.  OEMTBAL  SMELTING  00. 

In  Utah,  findings  of  fact  are  required  in  all  cases  where  issues  of  fact 
are  tried  without  a  jury,  and  they  should  be  filed  before  entry  of  Judgment. 
Approved  in  Andrade  v.  Andrade,  14  Ariz.  384,  128  Pac.  815,  denying 
validity  of  special  findings  made  by  judge  at  chambers  without  notice. 

Additional  findings,  not  made  upon  an  application  hefore  appeal,  and 
upon  proper  notice  to  adverse  party,  must  be  stricken  from  transcript 

Approved  in  Wachsmuth  v.  Orient  Ins.  Co.,  49  Neb.  595,  68  N.  W.  . 
936,  additional  finding  made  after  judgment,  and  without  notice,  is 
Toid;  Lynch  v.  Coviglio,  17  Utah,  109,  53  Pac.  984,  holding  amend- 
ments to  findings  made  at  hearing  of  motion  for  new  trial,  is  not  re- 
Tersible  error. 
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Mining  partnership  has  different  rights  and  liahilities  than  a  trading 
partnership. 

Approved  in  Bentley  v.  Brossard,  33  Utah,  414,  94  Pac.  744,  mining 
partnership  exists  if  all  parties  have  an  interest  in  working  of  prop- 
erty; Childers  v.  Keely,  47  W.  Va.  73,  34  S,  E.  829,  holding  tenants 
in  common  or  joint  tenant  of  oil  lease  or  mine  jointly  operating  same 
constitute  mining  partnership;  Bissell  v.  Foss,  114  U.  S.  260,  29  L.  Ed. 
129,  5  Sup.  Ct.  855,  holding  that  there  is  no  trust  relation  between  min- 
ing partners;  G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  Fed.  38,  35 
C.  C.  A.  510,  holding  partner  not  entitled  to  lien  on  product. of  mine 
for  his  profits;  Congdon  v.  Olds,  18  Mont.  491,  46  Pac.  263,  holding 
error,  instruction  made  without  regard  to  whether  business  was  mining 
or  not. 

Distinction   between   mining   and   ordinary   partnership.    Note,   4 
Ann.  Cas.  267. 

Member  of  a  mining  partnership  Is  entitled  to  an  accounting. 
Approved   in   Mamet   Oil   &   Gas  Co.   v.   Staley,   218  Fed.  48,   133 
C.  C.  A.  108,  sustaining  an  accounting  on  dissolution;  G.  V.  B.  Min. 
Co.  V.  First  Nat.  Bank,  95  Fed.  40,  35  C.  C.  A.  510,  holding  partner  not 
entitled  to  a  lien  on  product  of  mine  for  his  share  of  profits. 

Mining  partnership  is  not  dissolved  by  the  death,  bankruptcy,  or  as- 
si£?unent  of  interest  of  a  member. 

Approved  in  McNamee  v.  Williams,  3  Alaska,  472,  mining  partner- 
ship is  not  dissolved  by  substitution  of  partners;  Thomas  v.  Hurst,  73 
Fed.  374,  holding  equity  will  not  always  take  the  date  of  the  actual 
dissolution  of  a  mining  partnership  by  the  death  of  a  partner;  Meagher 
V.  Reed,  14  Colo.  354,  9  L.  R.  A.  462,  24  Pac.  687,  holding  statute  of 
frauds  not  involved  in  action  for  distribution  of  assets  of  a  mining 
copartnership;  Harris  v.  Lloyd,  11  Mont.  404,  28  Am.  St.  Bep.  484,  28 
Pac.  740,  holding  that  there  is  no  relation  of  trust  between  mining  part- 
ners; Mills  V.  Hurd,  29  Fed.  411,  arguendo. 

Distinguished  in  Kimberly  v.  Arms,.  129  U.  S.  530,  32  L.  Ed.  771,  9 
Sup.  Ct.  361,  where  it  was  not  a  mining  partnership. 

What  is  a  sufficient    cause  for  the  dissolution  of    a  partnership. 
Note,  69  Am.  St.  Rep.  418. 

Mining  partnerships.    Note,  88  Am.  Dec.  106,  107,  109. 

Cotenants  in  mines.    Note,  91  Am.  St.  Rep.  874. 

Rights  of  tenants  in  dower,  and  by  the  curtesy,  and  of  heirs,  etc., 

of  deceased  partner,  in  firm  realty.    Note,  27  L.  R.  A.  850. 
Partners'  rights  inter  se  in  firm  realty.    Note,  28  L.  R.  A.  106. 
Miscellaneous.     Cited  in  Marks  v.  Gates,  2  Alaska,  523,  holding  grub* 
stake  contract  not  to  be  mining  partnership. 
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102  U.  S.  647-e60,  26  I..  Ed.  290,  TBIBCBLE  v.  WOOBHEAD. 

BigktB  of  property,  f randnleiitly  transferred  by  insolTent^  pass  to  a»- 
■tgnee  in  bankruptcy,  and  a  creditor  cannot  assert  tbem  in  liis  own  name. 

Approved  in  Lovell  v.  Latham^  211  Fed-  376,  378,  trustee's  right  of 
recovery  is  not  assignable;  In  re  Elletson  Co.,  193  Fed.  87,  though 
preference  is  void,  creditor  may  still  come  in  as  unsecured  with  others; 
In  re  Hurst,  188  Fed.  709, 711,  grantee  guilty  of  fraud  in  taking  and  con- 
cealing, till  few  days  prior  to,  grantor's  fraud,  a  conveyance  executed 
in  consideration  of  sum  used  by  grantee  to  discharge  liability  of  grantor 
for  which  grantee  was  surety,  may,  on  setting  aside  of  conveyance, 
participate  in  proceeds  of  sale,  as  to  another  debt;  Bush  v.  Export 
Storage  Co.,  136  Fed.  921,  bankruptcy  trustee  cannot  recover  property 
of  bankrupt  fraudulently  transferred  where  it  has  passed  into  hands 
of  bona  fide  holder  prior  to  adjudication;  Northwestern  etc.  Ins.  Co.  v. 
Kidder,  162  Ind.  391,  66  L.  B.  A.  89,  70  N.  E.  492,  where  insolvent 
corporation  was  in  hands  of  receiver  at  time  liability  on  {>olicy  insur- 
ing managing  stockholder  accrued,  insurance  company  could  not  inter- 
plead beneficiary  and  creditors  of  corporation,  who  asserted  claim  to 
proceeds  of  policy ;  McMahon  v.  Pithan,  166  Iowa,  505,  147  N.  W.  922, 
denying  right  of  creditor  to  sue  in  his  own  name  either  before  or  after 
bankruptcy  proceedings;  Moore  Mfg.  Co.  v.  Billings,  46  Or.  404,  80 
Pac.  424,  creditor  having  no  special  lien  on  property  cannot  maintain 
creditor's  bill  to  set  aside  fraudulent  transfer  by  bankrupt;  Bunch  v. 
Smith,  116  Tenn.  217,  93  S.  W.  84,  sustaining  right  of  trustee  to  inter- 
vene to  protect  rights  of  creditors;  Moyer  v.  Dewey,  103  U.  S.  303,  26 
If.  Ed.  895,  following  rule ;  McKenna  v.  Simpson,  129  U.  S.  511,  82  L.  Ed. 
773,  9  Sup.  Ct.  366,  holding  State  court  has  jurisdiction  of  action  by 
assignee  in  bankruptcy,  to  set  aside  fraudulent  transfer;  Pearsall  v. 
Smith,  149  U.  S.  234,  37  L.  Ed.  716,  13  Sup.  Ct.  835  (affirming  38  Fed. 
381),  holding  statute  of  limitations  began  to  run  against  assignee  from 
the  commencement  of  creditor's  action;  Olney  v.  Tanner,  10  Fed.  107, 
and  Olney  v.  Tanner,  21  Blatchf .  542,  18  ^ed.  637,  both  holding  receiver 
could  not  assail  fraudulent  transfer  by  bankrupt;  In  re  Pitts,  9  Fed. 
544,  and  Scott  v.  Little,  76  Fed.  565,  both  holding  suit  barred  by  delay 
of  assignee;  Chase  v.  Cartright,  53  Ark.  366,  22  Am.  St.  Bep.  212,  14 
S.  W.  92,  where  trustee  is  barred  by  statute  of  limitations,  all  cestuis 
que  trustent  are  barred;  Voorhees  v.  Carpenter,  127  Ind.  304,  26  N.  E. 
839,  holding  creditor  cannot  sue  to  set  aside  a  fraudulent  conveyance, 
where  debtor  has  afterward  made  a  general  assignment;  Lane  v.  Nick- 
erson,  99  111.  288,  holding  right  of  action  for  unpaid  subscriptions  passed 
to  assignee;  In  re  Lowe,  19  Fed.  591,  and  Peery  v.  Cames,  86  Mo.  656, 
both  following  rule;  Plow  Co.  v.  Emporia  Nat.  Bank,  59  Kan.  41,  51 
Pac.  893,  if  assignee  refuses  to  proceed  for  property  withheld  wrong- 
fully, creditor  must  seek  order  of  court;  Hale  v.  Christy,  24  Neb.  752, 
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40  N.  W.  298,  holding  that  property  of  bankrupt  vests  in  assignee  by 
virtue  of  the  adjudication ;  Colt  v.  Sears  Com.  Co.,  20  R.  I.  327,  38  Atl. 
1058,  holding  assignee  of  insolvent  estate  is  the  only  one  ^ho  can  bring 
a  suit  to  avoid  a  preference;  McCartin  v.  Perry,  39  N.  J.  Eq.  201,  202, 
and  Mount  v.  Manhattan  Co.,  41  N.  J.  Eq.  216,  3  Atl.  729,  both  holding 
that  assignee  has  not  recovered  the  property  gives  creditors  no  right 
to  do  so. 

Distinguished  in  Pulsifer  v.  Waterman,  73  Me.  241,  holding  receipt 
by  payee  of  his  dividend  of  the  estate  was  no  abandonment  of  his 
remedy  under  the  statute. 

Right  of  creditor  to  set  aside  fraudulent  transfer  by  bankrupt. 
Note,  11  Ann.  Cas.  933. 

Right  of  bankrupt's   creditor  to  set  aside  transfer  in  fraud  of 
creditors.    Note,  10  L.  R.  A.  (N.  S.)  306. 

If  assignee  refuses  to  protect  rights  of  credlton^  court,  iqpon  petitton, 
will  compel  him  to  proceed  in  a  proper  case. 

Approved  in  Ruhl-Koblegard  Co.  v.  Gillespie,  61  W.  Va.  689,  11  Ann. 
Oas.  929,  10  L.  R.  A.  (N.  S.)  305,  66  S.  E.  900,  failure  of  trustee  to 
act  does  not  transfer  right  to  creditor;  Riley  v.  Carter,  76  Md.  607, 
35  Am.  St.  Rep.  456,  19  L.  R.  A.  498,  25  Atl.  672,  holding  creditors  may 
file  petition  to  have  appointment  of  conventional  trustee  set  aside ;  Nash 
v.  Simpson,  78  Me.  163,  3  Atl.  68,  holding  equity  will  not  order  assignee 
to  declare  a  dividend  until  application  has  first  been  made  to  insolvent 
court. 

102  U.  8.  651-658,  26  !■.  Ed.  291,  BARRETT  ▼.  HOLMES. 

Federal  courts  follow  State  court's  settled  coHstmction  of  statute  of 
limitations. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  162  Fed.  1016,  Federal 
courts  follow  State  decisions  as  to  rules  of  property;  Southern  Pac. 
Co.  V.  Western  Pac.  Ry.  Co.,  144  Fed.  179,  determining  title  to  Oak- 
land waterfront;  Ashley  Co.  v.  Bradford,  109  La.  663,  33  South.  639, 
upholding  article  233,  Const.  La.,  providing  no  sale  for  taxes  to  be 
set  aside  except  for  double  assessment  or  prior  payment,  unless  brought 
•  in  three  years;  Black  v.  Elkhorn  Min.  Co.,  47  Fed.  603,  following  rule; 
Burgess  v.  Seligman,  107  U.  S.  36,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  fol- 
lowing construction  of  Circuit  Court,  though  contrary  to  subsequent 
construction  of  State  court;  Daniels  v.  Case,  45  Fed.  846,  following 
State  construction  of  statute  as  to  tax  deed. 

Iowa  statute  of  limitations  applies  to  action  brought  by  purchaser  at 
tax  sale,  who  must,  within  five  years,  take  possession,  or  bring  suit  to 
recover  it. 
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Approved  in  Jones  v.  Randle,  68  Ala.  264,  holding  statute  of  limita- 
tions to  actions  for  recovery  of  property  sold  for  taxes  begins  to  run 
from  execution  of  deed  by  judge  of  probate  court;  Grifl&n  v.  Turner, 
75  Iowa,  253,  39  N.  W.  296,  holding  that  taking  possession  within  five 
years  did  not  estop  them  from  claiming  tax  title  after  expiration  of 
h\e  years. 

Effect  on  reversion  or  remainder  of  tax  sale  during  life  tenancy. 
Note,  S3  L.  B.  A.  691. 

Courts  favor  the  right  to  redeem  land  sold  for  taxes. 
Approved  in  Menasha  Woodenware  Co.  v.  Thayer,  150  Wis.  616,  137 
N.  W.  751,  where  clerk,  on  inquiry  of  agent  of  owner,  advised  that  thero 
was  no  delinquency,  it  is  constructive  redemption;  Begole  v.  Hazzard, 
81  Wis.  278,  51  N.  W.  326,  holding  trust  created  by  oral  agreement 
gave  an  equitable  interest  which  gave  right  of  redemption;  Hiles  v. 
Atlee,  90  Wis.  81,  62  N.  W.  943,  holding,  in  the  absence  of  seal,  a  tax 
deed  is  not  so  recorded  as  to  bar  redemption. 

102  U.  S.  668-668,  26  L.  Ed.  250,  WHITE  ▼.'  MINEBS'  NATIONAL  BANK 

Indorsement  of  draft  directing  payment  to  A  *'for  account  of"  payee 
constitutes  indorsee  agent  of  payee,  and  title  remains  in  latter;  hence  A 
cannot  recover  from  payee  in  case  of  acceptor's  default,  upon  his  indorse- 
ment, though  he  may  recover  on  counts  for  money  had  and  received. 

Approved  in  Ijams  v.  Andrews,  151  Fed.  729,  81  C.  C.  A.  109,  up- 
holding liability  of  makers  of  notes  to  bank  who  had  advanced  the 
consideration  therefor  to  their  agent;  Commercial  Nat.  Bank  v.  Citi- 
zens' State  Baiik,  132  Iowa,  708,  109  N.  W.  199,  denying  that  one  re- 
ceiving for  collection  is  a  bona  fide  holder;  Commercial  Bank  v.  Arm- 
strong, 148  U.  S.  57,  87  L.  Ed,  366,  13  Sup.  Ct.  534,  and  Commercial 
Nat.  Bank  v.  Armstrong,  39  Fed.  690,  both  following  rule;  Evansville 
Bank  v.  Grerman-American  Nat.  Bank,  155  U.  S.  562,  89  L.  Ed.  261, 
35  Sup.  Ct.  223,  and  Bank  of  the  Metropolis  v.  First  Nat.  Bank,  22 
Blatchf.  60,  19  Fed.  303,  both  holding  indorsement  for  collection  is 
notice  that  indorser  is  entitled  to  proceeds;  First  Nat.  Bank  v.  Arm- 
strong, 42  Fed.  197,  where  checks  were  indorsed  "for  collection,"  the 
part  paid  to  receiver  after  failure  of  collecting  bank  was  a  trust  fund ; 
United  States  v.  American  Exchange  Nat.  Bank,  70  Fed.  233,  holding 
collecting  agent  not<  liable  after  payment  to  principal  without  notice; 
In  re  Armstrong,  33  Fed.  408,  Fifth  Nat.  Bank  v.  Armstrong,  40  Fed. 
48,  Williams  v.  Jones,  77  Ala.  305,  People's  Bank  v.  Jefferson  County 
Sav.  Bank,  106  Ala.  533,  54  Am.  St.  Rep.  64,  17  South.  730,  Central 
R.  B.  Co.  V.  First  Nat.  Bank,  73  Ga.  385,  Freeman  v.  Exchange  Bank 
of  Macon,  87  Ga.  47,  13  S.  E.  160,  and  Tyson  v.  Western  Nat.  Bank,  77 
Md.  417,  23  L.  R.  A.  162,  26  Atl.  521,  all  holding  where  check  is  in- 
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dorsed  for  collection,  title  does  not  pass;  Manufacturers'  Nat.  Bank 
y.  Continental  Bank,  148  Mass.  558, 12  Am.  St.  Rep.  599,  2  L.  R.  A.  701, 
20  N.  E.  194,  holding  bank,  to  make  collections,  acquired  no  title  in 
proceeds;  Roach  v.  St.  Louis  Type  Foundry,  21  Mo.  App.  122,  holding 
note  properly  admitted  in  evidenee,  notwithstanding  its  restrictive 
indorsement;  United  States  Nat.  Bank  v.  Geer,  55  Neb.  465,  70  Am.  St. 
Rep.  392,  41  L.  R.  A.  444,  75  N.  W.  1089,  holding  indorsement  "for 
account'*  vests  no  property  in  indorsee;  National  Butchers  &  Drovers' 
Bank  V.  Hubbell,  117  N.  Y.  393,  15  Am.  St.  Rep.  518,  7  L.  R.  A.  858, 
22  N.  E.  1033,  holding  title  remained  in  indorser  for  whom  indorsee 
acted  as  an  agent;  National  City  Bank  v.  Westcott,  118  N.  Y.  475,  16 
Am.  St.  Rep.  774,  23  N.  E.  901,  where  a  check  has  been  indorsed  for 
collection,  the  right  of  indorsee  is  limited  to  receiving  payment;  Bank 
of  Sherman  v.  Weiss,  67  Tex.  335,  60  Am.  Rep.  31,  3  S.  W.  301,  holding 
bank  for  whose  account  draft  was  indorsed  was  entitled  to  the  proceeds ; 
dissenting  opinion  in  Ditch  v.  Western  Nat.  Bank,  79  Md.  216,  28  L  R.  A.. 
171,  29  Atl.  141,  majority  holding  title  to  check  given  for  deposit  vests  in 
bank;  dissenting  opinion  in  Com  Exch.  Bank  v.  Farmers'  Nat.  Bank, 
118  N.  Y.  453,  7  L.  R.  A.  562,  23  N.  E.  926,  majority  holding  that  in- 
dorsee for  collection  was  entitled  to  recover. 

Distinguished  in  Newark  Grain  Co.  v.  Merchants'  Nat.  Bank,  166 
Cal.  208,  135  Pac.  958,  upholding  payment  of  checks  made  by  bank  on 
proper  written  instruction;  Ayres  v.  Farmers  &  Merchants'  Bank,  79 
Mo.  425,  49  Am.  Rep.  238,  deposit  of  paper  in  bank  for  collection  and 
credit  carries  title. 

Right  of  corresjwndent  bank  to  hold  pax)er  received  for  collection, 
or  the  proceeds  of  it,  as  against  the  owner,  in  case  of  the  in- 
solvency of  the  forwarding  bank.    Note,  14  Am.  St.  Rep.  585. 

Agent's  right  to  indemnity  against  principal.  Note,  2  £.  R.  0. 
526. 

Negotiability  of  bill  or  note  after  indorsement  of  a  designated  per- 
son.   Note,  4  E.  R.  0.  363. 

Wliere  meaning  of  indorsement  is  plain,  neither  parol  proof  nor  custom 
can  be  received  to  contradict  It. 

.  Approved  in  Standard  Scale  etc.  Co.  v.  Reiter,  199  Fed.  93,  120 
C.  C.  A.  141,  admitting  parol  evidence  to  explain  obscurity  in  instru- 
ment;  Smith  v.  Bayer,  46  Or.  146,  79  Pac.  498,  indorsee  of  note  for 
collection  may  sue  thereon  in  own  name;  Reid  v.  Diamond  Plate-Glass 
Co.,  85  Fed.  197,  29  C.  C.  A.  110,  following  rule;  Falk  v.  Moebs,  127 
U.  S.  607,  32  L.  Ed.  269,  8  Sup.  Ct.  1323,  rejecting  evidence  that  it 
was  the  intention  of  the  indorser  to  bind  himself  personally;  De  Witt 
V.  Berry,  134  U.  S.  316,  88  L.  Ed.  900,  10  Sup.  Ct.  539,  rejecting  evidence 
of  antecedent  conversations;  Commercial  Nat.  Bank  v.  Hamilton  Nat. 
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Bank^  42  Fed.  881,  holding  foree  of  plaintifi's  indorsement  could  not 
be  defeated  by  resort  to  usage,  etc.;  Van  Vleet  ▼•  Sledge,  45  Fed.  749, 
Federal  courts  following  their  own  rule. 

Where  A  bonght  draft  from  payee,  who  Indorsed  "pay  to  A  for  account 
or'  the  payee,  he  may  recover  from  the  payee  as  for  money  had  and 
receiyed. 

Approved  in  Sioux  Nat.  Bank  v.  Cudahy  Packing  Co.,  63  Fed.  808, 
holding  though  voucher  was  not  negotiable,  plaintiff  eould  recover  for 
money  advanced. 

102  U.  S.  663,  26  L.  Ed.  252,  THIBD  NATIOKAIi  BANK  T.  MINEB8* 
NATIONAIi  BAKK. 

Not  cited. 

102  U.  S.  664-672,  26  I..  £d.  268,  PAGE  ▼.  BUBKSTINE. 

Bevlsed  Statutes,  section  856,  providing  that  in  actions  by  or  against 
executors,  etc..  In  which  Judgment  may  be  rendered  for  or  against  them, 
neither  party  can  testify  as  to  any  transaction  with,  or  statement  by,  tes- 
tator, etc.,  unless  called  to  testify  thereto  by  the  opposite  party,  or  re- 
quired by  the  court,  applies  to  courts  of  District  of  Columbia. 

Approved  in  Moss  v.  United  States,  23  App.  D.  C.  485,  Supreme  Court 
of  District  of  Columbia  is  court  of  United  States  within  Rev.  Stats., 
§  725,  conferring  upon  court  of  United  States  power  to  permit  con- 
tempts by  fine  or  imprisonment;  Strather  v.  United  States,  13  App. 
D.  C.  146,  acts  of  Congress  providing  for  qualification  of  verdicts  for 
rape  are  applicable  to  District  of  Columbia;  Robertson  v.  Stahl,  21 
D.  C.  620,  applying  Rev.  Stats.  U.  S.,  §§  823,  824,  providing  for  docket 
fee,  to  courts  of  District;  United  States  v.  Guiteau,  1  Mackey  (D.  C), 
585,  §  839,  Rev.  Stats.  D.  C,  authorizing  defendant's  witnesses  to  be 
paid  by  government,  is  not  in  confiict  with  act  of  1846 ;  Havill  v.  United 
States,  5  Okl.  Cr.  344,  115  Pac.  124,  upholding  suspension  of  trial  for 
several  hours  to  procure  State's  absent  witnesses;  Ex  parte  Fisk,  113 
U.  S.  722,  28  L.  Ed.  1120,  5  Sup.  Ct.  728,  holding  Federal  courts  cannot 
proceed  under  a  State  statute  in  conflict  with  an  act  of  Congress; 
Mutual  Life  Ins.  Co.  v.  Watson,  30  Fed.  655,  holding  assignee  of  insur- 
ance policy  could  not  testify  as  to  transactions  with  insured,  in  action 
between  administratrix  and  company;  Morris  v.  Norton,  75  Fed.  922, 
21  C.  C.  A.  553,  holding  Federal  statutes  as  to  competency  of  witnesses 
governs  in  all  Federal  courts. 

Distinguished  in  Corbus  v.  Leonhardt,  114  Fed.  12,  51  C.  C.  A.  636, 
holding  under  Hills'  Ann.  Laws  Or.,  §  710,  in  force  in  Alaska,  physician 
suing  administrator  may  state  transaction  with,  and  statements  of, 
decedent;  Capital  Traction  Co.  v.  Lusby,  12  App.  D.  C.  306,  in  action 


102  U.  S.  672-686       NOTES  ON  U.  S.  REPORTS.  170 

by  husband'  and  wife  for  personal  injuries,  wife  is  competent  witness; 
Chase  v.  United  States,  7  App.  D.  C.  158,  husband  may  testify  as  to 
fact  of  marriage  under  act  of  Congress  March  3,  1887  (24  Stats.  635); 
McAllister  v.  United  States,  141  U.  S.  184,  35  L.  Ed,  696,  11  Sup.  Ct. 
953,  holding  person  appointed  judge  of  the  District  Court  of  Alaska  is 
not  a  judge  of  a  court  of  the  United  States. 

Various  assignments  of  insurance  policy  by  debtor  to  his  creditor  con- 
strued and  held  to  be  equivalent  to  appointing  such  creditor  assignee  to 
receive  proceeds  upon  debtor's  death,  and  after  reimbursing  himself,  pay 
balance  to  the  beneficiaries,  but  not  to  be  an  absolute  transfer. 

Approved  in  In  re  Diack,  100  Fed.  772,  upholding  equitable  lien  of 
wife  uix)n  endowment  policy  of  husband  to  extent  of  premiums  paid  by 
her  to  keep  policy  alive;  Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed. 
68,  39  C.  C.  A.  625,  holding  participation  by  creditor  in  benefits  of  gen- 
eral assignment  of  debtor,  conditioned  on  release  of  claims  in  full,  no 
discharge  of  unpaid  portion  of  debt;  Metropolitan  Life  Ins.  Co.  v. 
O'Brien,  92  Mich.  589,  52  N.  W.  1014,  and  Roller  v.  Moore,  86  Va. 
515,  6  L.  R.  A.  188,  10  S.  E.  242,  both  following  rule;  Armstrong  v. 
Mutual  Life  Ins.  Co.,  20  Blatchf.  496,  11  Fed.  576,  holding  general 
assignment  of  all  insurance  policies  does  not  carry  those  as  would  be 
made  void  by  assignment;  Sides  v.  Ejiickerbocker  Life  Ins.  Co.,  16  Fed. 
653,  holding  insurer  must  pay  full  amount,  notwithstanding  diminution 
of  insurable  interest;  Exchange  Bank  of  Macon  v.  Loh,  104  Qa.  453, 
44  L.  E.  A.  376,  31  S.  E.  462,  holding  interest  of  creditor  in  insurance 
policy  cannot  exceed  the  amount  of  the  indebtedness;  Nye  v.  Grand 
Lodge  A.  0.  U.  W.,  9  Ind.  App.  153,  36  N.  E.  437,  arguendo. 

Distinguished  in  Amick  v.  Butler,  111  Ind.  581,  60  Am.  Bep.  724, 
12  N.  E.  519,  where  creditor  is  named  as  beneficiary,  he  is  entitled  to 
full  amount  of  policy. 

Validity  of  assignment  of  life  insurance  jwlicy  to  creditor.    Note, 
*  Ann.  Gas.  1912A,  653. 

Enactments  regulating  procedure  in  territorial  courts  were  not  dis- 
placed by  general  statutes  of  Congress  in  reference  to  "courts  of  United 
States." 

Approved  in  Summers  v.  United  States,  202  Fed.  462,  120  C.  C.  A. 
563,  upholding  joinder  of  offenses  in  information  under  U.  S.  Rev. 
Stats.,  §  1024,  in  Alaska ;  Thiede  v.  Utah  Territory,  159  U.  S.  515,  40 
L.  Ed.  241,  16  Sup.  Ct.  64,  holding  provision  in  Federal  statute  did 
not  control  procedure  of  local  courts  of  Utah. 

10^  U.  S.  672-686,  26  L.  Ed.  271,  HABTMAN  v.  aBEENHOW. 

Final  Judgment  of  highest  State  court  in  which  a  decision  could  be  had 
may  be  re-examined  by  Supreme  Court,  although  rendered  upon  an  equal 
division  of  opinion,  in  the  ezerclBe  of.  original  Jurisdiction. 
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Approved  in  Hertz  v.  Woodman,  218  U.  S.  213,  64  L.  Ed.  1005,  30 
Sup.  Ct.  621,  upholding  judgment  of  Circuit  Court  by  majority  opinion 
without  decision;  State  v.  Sunapee  Dam  Co.,  72  N.  H.  116,  65  Atl.  900, 
arguendo. 

Doctrine  of  stare  decisis  as  applicable  to  decision  by  divided  court. 
Note,  16  Ann.  Gas.  118. 

State  cannot  release  herself  from  the  obligation  of  her  contracts  by 
subsequent  legislation. 

Approved  in  Virginia  Coupon  Cases,  114  U.  S.  278,  29  L.  Ed.  188,  6 
Sup.  Ct.  907,  holding  act  forbidding  receipt  of  coupons  for  taxes  is 
void ;  Carr  v.  State,  127  Ind.  207,  22  Am.  St.  Rep.  626,  11  L.  B.  A.  371, 
26  N.  £.  779,  holding,  in  entering  into  a  contract,  a  State  binds  itself 
as  an  individual;  Canal  Cos.  Case,  83  Md.  626,  35  Atl.  365,  holding  lien 
of  trustees  could  not  be  impaired  by  State  which  had  waived  its  lien 
in  their  favor.  , 

State  court  Judgment,  denying  a  writ  of  mandamus,  is  subject  to  re- 
view by  Supreme  Court,  under  similar  conditions  as  an  ordinary  action  at 
law. 

Approved  in  McPherson  v.  Blacker,  146  U.  S.  24,  36  L.  Ed.  873,  13 
Sup.  Ct.  6,  following  rule;  American  Express  Co.  v.  Michigan,  177  U.  S. 
406,  44  L.  Ed.  824,  20  Sup.  Ct.  696,  holding  proceeding  for  mandamus 
is  "suit"  within  U.  S.  Rev.  Stats.,  §  709,  for  purposes  of  writ  of  error 
to  State  court;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  393,  grant- 
ing injunction  to  restrain  collection  of  invalid  tax;  In  re  Epley,  10  Okl. 
643,  64  Pac.  21,  judgment  granting  peremptory  mandamus  is  reviewable 
on  appeal. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  515,  518,  519. 

Where  a  State  is  divided  into  two  sovereignties,  e.  g.,  Virginia  and 
West  Virginia,  the  existing  obligations,  in  absence  of  special  agreement,  are 
ratably  binding  upon  different  parts. 

Approved  in  Commonwealth  of  Virginia  v.  State  of  West  Virginia, 
238  U.  S.  238,  59  L.  Ed.  1288,  35  Sup.  Ct.  795,  Hability  for  interest  as 
well  as  principal  must  be  assumed;  Commonwealth  of  Virginia  v.  State 
of  West  Virginia,  220  U.  S.  31,  55  L.  Ed.  359,  31  Sup.  Ct.  330,  whole 
State  is  liable  for  portion  assumed ;  Millhiser  Mfg.  Co.  v.  Gallego  Mills 
Co.,  101  Va.  596,  44  S.  E.  766,  holding  Va.  Code  1887,  §  1791,  making 
"licensed"  warehouse  receipts  negotiable,  does  not  prevent  negotiability 
of  receipts  of  unlicensed  warehouses;  dissenting  opinion  in  Antoni  v. 
Greenhow,  107  U.  S.  788,  27  L.  Ed.  476,  2  Sup.  Ct.  107,  arguendo. 
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Detached  conpons  are  negotialole;  tbey  become  iBdependent- claims,  and 
do  not  lose  their  validity  If  bonds  are  cancelled. 

Cited  in  Hand  v.  Savannah  etc.  R.  R.  Co.,  17  S.  C.  253,  argaendo. 

Distinguished  in  Carstairs  v.  Cochran,  95  Md.  504,  52  Atl.  603,  up- 
holding Md.  Acts  1892,  c.  704,  amended  by  Acts  1900,  c.  320,  requiring 
assessment  of  distilled  liquors  against  one  having  possession,  giving  him 
lien  against  owner. 

Act  of  Virginia  of  1876,  requiring  tax  on  bonds  Issned  nnder  funding 
act  of  1871,  to  be  deducted  ftom  coupons,  when  tendered  In  payment  of 
taxes,  cannot  be  applied  to  coupons  separated  ftom  bonds,  and  held  by 
different  owners,  without  Impairing  the  contract  with  bondholders,  and 
contract  with  bearer  of  conpons. 

Approved  in  State  ex  rel.  Louisiana  Imp.  Co.  ▼.  Board  of  Assessors, 
111  La.  986,  993,  36  South.  92,  95,  general  law  directing  taxation  of  all 
property,  including  '* bonds''  and  ''credits,"  does  not  include  publio 
credits  of  municipality  by  which  tax  is  demanded;  Antoni  v.  Green- 
how,  107  U.  S.  771,  27  L.  Ed.  470,  2  Sup.  Ct.  92  (see  dissenting  opinion 
in  107  U.  S.  790,  812,  27  L.  Ed.  476,  484,  2  Sup.  Ct.  108,  127),  foUowing 
rule ;  Louisiana  v.  Pilsbury,  105  U.  S.  288,  26  L.  Ed.  1094,  holding  that 
an  essential  part  of  contract  was  the  pledge  to  levy  annual  tax;  Royall 
V.  Virginia,  116  U.  S.  578,  29  L.  Ed.  786,  6  Sup.  Ct.  513,  holding  assess- 
ment, condition  precedent  to  obtaining  license,  to  be  a  tax,  payable 
with  conpons;  McGahey  v.  Virginia,  135  U.  S.  668,  669,  34  L.  Ed.  306, 
10  Sup.  Ct.  975,  holding  provisions  of  act  of  1871  constituted  a  con- 
tract between  Virginia  and  holders  of  bonds  and  coupons ;  Erie  R.  R.  Co. 
V.  Pennsylvania,  153  U.  S.  645,  38  L.  Ed.  852,  14  Sup.  Ct.  958,  holding 
Pennsylvania  could  not  impose  upon  railroad,  when  paying  in  New  York, 
interest  on  bonds  held  by  residents  of  Pennsylvania,  of  deducting  the 
amount  assessed  upon  bonds  in  hands  of  such  residents;  McCullough  ▼• 
Virginia,  172  U.  S.  106,  107,  108,  43  L.  Ed.  883,  19  Sup.  Ct.  135,  136, 
holding  owner  of  coupons  of  Virginia  bonds  had  right  to  tender  same 
for  taxes;  De  Vignier  v.  New  Orleans,  4  Woods,  206,  16  Fed.  11,  hold- 
ing, in  the  absence  of  provision  in  enabling  statute,  municipal  bonds  of 
nonresidents  cannot  be  taxed;  Lynn  v.  Polk,  8  Lea,  235,  302,  310,  312, 
holding  unconstitutional  act  making  coupons  receivable  for  taxes;  dis- 
senting opinion  in  South  Nashville  St.  R.  R.  Co.  v.  Morrow,  87  Tcnn. 
440,  2  L.  B.  A.  863,  11  S.  W.  359,  holding  act  invalid  so  far  as  it  under- 
takes to  convert  corporations  into  agencies  for  collection  of  taxes  laid 
upon  their  bondholders;  Commonwealth  v.  Maury,  82  Va.  886,  887,  1 
S.  E.  187, 188,  holding  State  had  power  to  tax  bonds  and  coupons  issued 
under  the  funding  act;  Commonwealth  v.  McCullough,  90  Va.  611,  19 
S.  E.  118,  holding  coupons  to  bonds  issued  under  acts  of  1871  and  1879 
are  void ;  dissenting  opinion  in  State  v.  Board  of  Assessors,  35  La.  Ann. 
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664,  majority  holding  taxation  did  not  apply  to  State  or  municipal 
bonds;  Parsons  y.  Maiye,  23  Fed.  116,  arguendo. 

Distinguished  in  Commonwealth  v.  Jones,  82  Va.  795,  1  S.  £.  89, 
where  act  did  not  forbid  treasurer  to  receive  coupons  for  taxes,  but 
only  to  hold  license  until  coupons  were  verified. 

Liability  of  State  on  coupons.    Note,  64  Am.  Dec.  445. 

Liability  of  State  or  municipal  bonds  to  taxation  by  State.    Note, 
8  AnxL  Gas.  27. 

Mandamus  lies  to  compel  State  treasurer  of  Virginia  to  receive  coupons 
In  payment  for  tasces,  as  provided  by  funding  act  of  1871,  where  act  of 
1876,  prohibiting  this,  is  found  to  be  invalid. 

Approved  in  Hershey  v.  Reclamation  District,  162  Cal.  403,  122  Pac. 
1076,  upholding  mandamus  to  compel  reclamation  district  to  accept  war- 
rants in  payment  of  assessment ;  Woodworth  v.  Old  Second  Nat.  Bank, 
144  Mich.  339,  107  N.  W.  906,  mandamus  proceedings  are  "civil  ac- 
tions" within  statute  providing  for  change  of  venue  in  civil  cases; 
State  V.  Chittenden,  127  Wis.  494,  107  N.  W.  508,  independent  proceed- 
ing commenced  by  writ  of  certiorari  is  action  under  Rev.  Stats.  1898, 
§  2595 ;  State  v.  Burke,  33  La.  Ann.  509,  holding  that  State  officers  have 
no  power  to  stand  in  judgment  as  her  agents  when  Constitution  pro- 
vides against  such  payment;  dissenting  opinion  in  Louisiana  v.  Jumel, 
107  U.  S.  745,  27  L.  Ed.  460,  2  Sup.  Ct.  156,  majority  holding  courts 
could  not  control  State  officers  in  administration  of  finances,  and  oust 
the  political  power;  Virginia  Coupon  Cases,  114  U.  S.  280,  29  L.  Ed. 
189,  5  Sup.  Ct.  908,  arguendo. 

Law  of  mandamus.    Note,  89  Am.  Dec.  741. 

Mandamus  as  action  or  special  proceeding.    Note,  8  Ann.  Gas.  818. 

Maxim  '/Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 
162. 

Miscellaneous.    Cited  generally  in  Lynn  v.  Polk,  8  Lea,  250. 

102  n.  S.  686-691,  26  L.  Ed.  277,  SHABPE  v.  DOYLE. 

Where  United  States  seized  goods  in  possession  of  third  person,  claim- 
ing them  as  bankrupt's,  and  defends  on  ground  that  pretended  purchase  by 
plaintiff  wAs  a  fraud  upon  bankrupt  law,  a  decision  for  plaintiff  in  State 
court,  is  re-ezaminable  by  Supreme  Court. 

Approved  in  Bryan  v.  Bernheimer,  181  U.  S.  196,  46  L.  Ed.  819,  21 
Sup.  Ct.  560,  holding  property  of  bankrupt  in  hands  of  third  persons 
included  in  Bankrupt  Act  1898,  §  2,  giving  court  power  to  appoint  re- 
ceiver or  marshals  to  take  possession ;  In  re  Knopf,  144  Fed.  253,  bank- 
ruptcy court  after  petition  in  bankrupcty  may  order  custodian  to  take 
possession  of  property  pending  adjudication,  though  in  possession  of 


V 


102  U.  S.  691-707       NOTES  ON  U.  S.  REPORTS.  174 

adverse  claimant;  In  re  Smith,  113  Fed.  994,  restraining,  on  petition 
of  creditors,  third  party  from  removing  property  claimed  to  belong  to 
bankmpt;  In  re  Young,  111  Fed.  169,  49  C.  C.  A.  283,  sustaining  court's 
.  refusal  to  order  property  seized  by  marshal  from  bankrupt  on  order 
undeT  Bankruptcy  Act  1898,  returned  to  mortgagee  creditors  denying 
mortgage ;  Carling  v.  Seymour  Lumber  Co.,  113  Fed.  490,  61  C.  C.  A.  1, 
upholding  possession  by  receiver  of  property  covered  by  mortgage  of 
creditor  of  insolvent  on  foreclosure  as  against  trustee  in  bankruptcy 
entitled  to  balance;  Feibelman  v.  Packard,  109  U.  S.  426,  27  L.  Ed.  986, 
3  Sup.  Ct.  292,  holding  marshal  may  justify  by  proof  of  title  in  bank- 
rupt, notwithstanding  State  statute;  In  re  Litchfield,  13  Fed.  867,  hold- 
ing adverse  claimants  may  bring  suit  against  assignee  in  bankruptcy  in 
State  courts;  In  re  Brooks,  91  Fed.  609,  holding  court  of  bankruptcy 
has  jurisdiction  of  petition  by  trustee  in  bankruptcy,  for  order  to  re- 
store property  unlawfully  sold  after  adjudication  of  bankruptcy. 

Distinguished  in  Telluride  Power  Co.  v.  Rio  Grande  etc.  Ry.  Co.,  175 
U.  S.  643,  44  L.  Ed.  S07»  20  Sup.  Ct.  247,  holding  question  of  fact  as 
to  priority  of  possession,  was  not  a  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  624. 

TTnlted  States  marshal  is  liable,  If  by  mistake  lie  takes  possession  of 
goods  not  liable  to  seizure. 

Approved  in  Le  Master  v.  Spencer,  203  Fed.  214,  216,  216, 121  C.  C.  A, 
416,  upholding  seizure  by  marshal  as  receiver  in  bankruptcy;  In  re 
Blum,  202  Fed.  887,  121  C.  C.  A.  241,  where,  in  reply  to  order  to  show 
cause  why  bankrupt's  wife  should  not  turn  over  to  trustee  money  al- 
leged to  belong  to  bankrupt's  estate,  she  alleged  she  owned  money  in 
own  right,  that  she  had  loaned  it  to  another,  who  repaid  it,  she  was 
.entitled  to  determination  of  right  in  plenary  suit;  In  re  Schoenfieid,  190 
Fed.  69,  upholding  right  of  receiver  in  bankruptcy  to  attack  sale  made 
contrary  to  ''bulk  sale"  law;  In  re  Dempster,  172  Fed.  357,  97  C.  C.  A. 
51,  upholding  right  of  receiver  to  maintain  plenary  suit  to  preserve 
bankrupt's  property;  Leroux  v.  Hudson,  109  U.  S.  477,  27  L.  Ed.  lOOS, 
3  Sup.  Ct.  314,  refusing  to  enjoin  suit  in  State  court  against  marshal 
for  seizure  of  goods ;  Sperry  v.  Ethridge,  70  Iowa,  30,  30  N.  W.  6, 
holding  process  could  not  be  pleaded  in  action  against  marshal  for 
goods  seized. 

102  U.  8.  691-707,  26  !■.  Ed.  238,  0OX7NTY  OF  MOBILE  ▼.  TnrKTRAT.T. 

Congress  has  power  to  regulate  commerce  with  foreign  nations  and  be- 
tween tke  States;  this  is  to  insure  uniformity  of  regulations.  Its  nonactioii, 
in  respect  to  commerce,  shows  an  Intention  that  it  shall  be  ftee. 
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Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Commission,  236 
U.  S.  155,  69  L.  Ed.  516,  35  Sup.  Ct.  276,  upholding  order  of  State  Rail- 
road Commission  to  prevent  unreasonable  charge  for  ferriage;  Houston 
etc.  Ry.  Co.  V.  United  States,  234  U.  S.  351,  58  L.  Ed.  1848,  34  Sup. 
Ct.  833,  upholding  right  of  Congress  to  control  intrastate  charges  of 
an  interstate  character;  Chicago  etc.  Ry.  Co.  v.  Arkansas,  219  U.  S. 
466,  55  L.  Ed.  296,  31  Sup.  Ct.  275,  upholding  State  legislation  with 
regard  to  equipment  of  interstate  trains;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  23,  54  L.  Ed.  864,  30  Sup.  Ct.  190,  holding  void  ex- 
action  from  foreign  telegraph  company,  under  Kansas  statute  of  1901, 
of  ''charter  fee"  of  percentage  of  entire  capital  stock  as  condition  of 
continuing  to  do  local  business  in  State ;  Scranton  v.  Wheeler,  179  U.  S. 
159,  45  L.  Ed.  186,  21  Sup.  Ct.  55,>  holding  pier  erected  by  United  States 
on  land  under  navigable  water  to  improve  navigation  entitles  riparian 
owner  to  no  compensation;  Louisville  &  N.  R.  Co.  v.  Hughes,  201  Fed. 
734,  upholding  Federal  act  regulating  locomotive  boilers;  Kalen  v. 
United  States,  196  Fed.  889,  116  C.  C.  A.  450,  and  United  States  v. 
Westman,  182  Fed.  1018,  both  upholding  "White  Slave  Traffic  Act"; 
United  States  v.  Southern  Ry.  Co.,  164  Fed.  357,  upholding  of  "Safety 
Appliances  Acts";  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  613, 
.upholding  Federal  Employers'  Liability  Act;  United  States  v.  Union 
Bridge  Co.,  143  Fed.  393,  United  States  may  require  alteration  of  bridge 
as  obstruction  to  navigation  of  interstate  stream,  though  it  was  built 
under  State  authority;  United  States  v.  Northern  Securities  Co.,  120 
Fed.  727,  holding  agreement  between  stockholders  of  competing  parallel 
interstate  railroads  forming  corporation  to  control  stock  and  prevent 
competition  violates  anti-trust  act  of  1890;  Stubbs  v.  People,  40  Colo. 
419,  425, 122  Am.  St.  Rep.  1068,  18  Ann.  Gaa.  1025,  11  L.  B.  A.  (N.  S.) 
1071,  90  Pac.  1115,  1117,  denying  vaKdity  of  statute  prohibiting  im- 
portation of  docked-tailed  horses;  United  States  Express  Co.  v.  State, 
164  Ind.  204,  73  N".  E.  104,  upholding  Burns'  Ann.  Stats.  1901,  §  3312a, 
requiring  express  companies  to  deliver  package  to  persons  to  whom 
same  is  directed  within  limits  of  cities  of  certain  population ;  Standard 
Oil  Co.  V.  Spartanburg,  66  S.  C.  43,  44  S.  E.  379,  holding  unconstitutional 
ordinance  imposing  license  of  $250  per  year  upon  oil  dealers,  excepting 
those  dealing  in  oil  on  which  license  has  been  paid;  Southern  Express 
Co.  V.  Goldberg,  101  Va.  622,  44  S.  E,  894,  holding  unconstitutional 
Va.  Code  1887,  §  1215,  fixing  express  rates,  so  far  as  it  attempts  to 
control  rates  beyond  borders  of  State;  Parkersburg  Transp.  Co.  v. 
Parkersburg,  107  U.  S.  703,  27  L.  Ed.  589,  2  Sup.  Ct.  742,  upholdinir 
State  regulation  of  wharves;  Escanaba  Co.  v.  Chicago,  107  U.  S.  687, 
27  L.  Ed.  446,  2  Sup.  Ct.  192,  holding  State  had  plenary  authority  over 
bridges  across  Chicago  River;  Walling  v.  Michigan,  116  U.  S.  454,  455, 
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456,  29  L.  Ed.  694,  6  Sup.  Ct.  457,  and  Webber  v.  Virginia,  103  U.  S. 
351,  26  L.  Ed.  567,  both  holding  invalid,  tax  on  sale  of  goods  manu- 
factured in  other  States;  Robbins  v.  Shelby  Taxing  Dist.,  120  U.  S.  492, 
493,  80  L.  Ed.  696,  7  Sup.  Ct.  594,  annulling  tax  on  drummers  of  other 
States;  Wabash  etc.  Ry.  Co.  y.  Illinois,  118  U.  S.  574,  SO  L.  Ed.  250, 
7  Sup.  Ct.  12  (see  dissenting  opinion  in  118  U.  S.  585,  30  L.  Ed.  254, 
7  Sup.  Ct.  18),  holding  invalid.  State- statute  forbidding  greater  charge 
for  short  than  long  haul;  Pickard  v.  Pullman  Southern  Car  Co.,  117 
U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct.  642,  holding  invalid,  tax  on  sleeping- 
ears;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  204,  29  L.  Ed. 
162,  5  Sup.  Ct.  828,  holding  State  could  not  tax  transportation  of  pas- 
sengers;  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447,  30  L.  Ed.  978, 
7  Sup.  Ct.  909,  upholding  State  regulation  for  wharfage;  Leisy  v.  Har- 
din, 135  U.  S.  110,  120,  84  L.  Ed.  182,  136,  10  Sup.  Ct.  684,  688,  hold- 
ing void.  State  statute  prohibiting  sale  of  intoxicating  liquors,  as  ap- 
plied to  unbroken  packages;  Leloup  v.  Mobile,  127  U.  S.  648,  32  L.  Ed. 
314,  8  Sup.  Ct.  1384,  holding  invalid  State  tax  on  telegraph  company; 
Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  485,  501,  508,  81  L.  Ed.  707, 
712,  715,  8  Sup.  Ct.  698,  1062,  1066  (see  dissenting  opinion  in  125  U.  S. 
522,  81  L.  Ed.  720,  8  Sup.  Ct.  713),  holding  State  cannot  regulate  com- 
merce in  order  to  control  the  liquor  traffic;  Western  Union  Tel.  Co.  v. 
Pendleton,  122  U.  S.  357,  30  L.  Ed.  1189,  7  Sup.  Ct.  1128,  holding  State 
statute  requiring  telegraph  companies  to  deliver  messages  within  one 
mile  of  telegraphic  station  is  invalid;  Philadelphia  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  343,  346,  30  L.  Ed.  1204,  1205,  7  Sup.  Ct.  1123, 
1125,  annulling  State  tax  on  gross  receipts  of  steamship  company; 
Harman  v.  Chicago,  147  U.  S.  413,  87  L.  Ed.  228,  13  Sup.  Ct.  312,  hold- 
ing invalid,  ordinance  licensing  government  tugs;  Monongahela  Nav. 
Co.  V.  United  States,  148  U.  S.  335,  37  L.  Ed.  471,  13  Sup.  Ct.  630,  hold- 
ing State  could  improve  navigation  of  river  by  putting  in  locks  and 
dams;  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U.  S.  293,  42  L.  Ed.  1042, 
18  Sup.  Ct.  598,  upholding  inheritance  tax  law  of  Illinois;  Addyston 
Pipe  etc.  Co.  v.  United  States,  175  U.  S.  227,  231,  44  L.  Ed.  142,  20 
Sup.  Ct.  96,  holding  contracts  were  in  restraint  of  interstate  commerce; 
Pacific  Coast  Steamship  Co.  v.  Railroad  Commissioners,  9  Sawy.  256, 
18  Fed.  12,  holding  State  cannot  regulate  transportation  between  its 
ports  if  vessel  goes  beyond  a  marine  league  from  shore;  Canada  So. 
Ry.  Co.  V.  International  Bridge  Co.,  8  Fed.  192,  holding  Congress  could 
regulate  charges  on  bridge  built  by  State  corporation;  Louisville  etc. 
R.  Co.  V.  Railroad  Commission,  19  Fed.  709,  holding  invalid,  act  at- 
tempting to  control  rates  on  interstate  route,  on  the  theory  of  regulating 
i*harges  on  distance  traveled  in  that  State;  Kohn  v.  Melcher,  29  Fed. 
435,  upholding  statute  of  Iowa,  limiting  the  giving  of  liquor  licenses  to 
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draggistSy  etc;  Decker  v.  Baltimore  etc.  B.  Co.,  30  Fed.  725,  holding 
Congress  can  authorize  private  corporation  to  construct  a  bridge  over 
navigable  waters  within  a  State;  Swift  v.  Sutphin,  39  Fed.  638,  holdinc: 
meat  inspection  law  invalid;  Mills  v.  United  States,  46  Fed.  746,  12 
L.  B.  A.  680,  holding  government  not  liable  for  injury  resulting  from 
its  improvement  of  a  navigable  river;  Ex  parte  Edgerton,  59  Fed. 
116,  holding  State  could  not  forbid  the  importation  of  intoxicating 
liquors;  Ex  parte  Jervey,  66  Fed.  960,  holding  South  Carolina,  dis- 
pensary act  invalid;  W.  A.  Vandercook  Co.  v.  Vance,  80  Fed.  789,  hold- 
ing invalid,  statute  forbidding  importation  and  sale  of  liquor  in  original 
paekages;  Sang  Lung  v.  Jackson,  85  Fed.  506,  holding  Congress  could 
prevent  the  import  of  impure  tea;  State  v.  Marsh,  37  Ark.  360,  hold- 
ing invalid,  statute  discriminating  in  favor  of  home-made  wines:  Ex 
parte  Thomas,  71  Cal.  205,  12  Pac.  53,  holding  invalid,  ordinance  licens- 
ing peddler  selling  goods  not  manufactured  in  this  State;  Standard 
Oil  Co.  V.  Combs,  96  Ind.  184,  49  Am.  Rep.  160,  holding  staves  of  non- 
resident are  taxable  while  waiting  for  shipment;  Gatton  v.  Chicago  etc. 
Ry.  Co.,  95  Iowa,  130, 135,  28  L.  R.  A.  562,  564,  63  N.  W.  595,  597,  hold- 
ing State  cannot  authorize  a  recovery  for  overcharge  of  freight  on  an 
interstate  shipment;  Chicago  v.  Law,  144  111.  578,  33  N.  E.  858,  holding 
city  has  no  power  to  levy  assessment  for  widening  a  navigable  river; 
State  V.  Addington,  12  Mo.  App.  225,  upholding  statute  prohibiting 
sale  of  oleaginous  food  substance;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex. 
579,  16  Am.  St.  Rep.  928,  7  L.  R.  A.  479,  12  S.  W.  1002,  holding  that 
a  State  cannot  tax  interstate  commerce;  Ex  parte  Rollins,  80  Va.  319, 
holding  invalid,  statute  discriminating  ip  favor  of  book  publishers  in 
that  State;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  98,  29  Am. 
St.  Rep.  707,  13  L.  R.  A.  108,  13  S.  E.  340,  holding  invalid,  statute  for- 
bidding interstate  Sunday  trains;  State  v.  Baltimore  etc.  R.  R.  Co.,  24 
W.  Va.  789,  790,  49  Am.  Rep.  292,  293,  holding  law  prohibiting  labor 
on  Sunday  not  invalid  as  applied  to  railroad  carrying  freight  between 
States;  State  v.  Richards,  32  W.  Va.  350,  3  L.  R.  A.  707,  9  S.  E.  246, 
holding  law  licensing  agent  not  invalid  as  applied  to  one  selling  ma- 
chines made  in  another  State;  dissenting  opinion  in  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  371,  48  L.  Ed.  714,  24  Sup.  Ct.  436,  ma- 
jority holding  combination  of  stockholders  in  two  competing  interstate 
railroads  to  form  stockholding  corporation  which  should  acquire  control 
of  such  railroads  in  exchange  for  its  own  stock  violates  anti-trust  act; 
dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  373,  374,  46  L.  Ed. 
238,  21  Sup.  Ct.  143,  144,  majority  upholding  Tennessee  restriction  of 
sale  of  cigarettes,  not  applying  to  original  packages,  nor  discriminat- 
ing against  foreign  article;  dissenting  opinion  in  O'Neil  v.  Vermont, 
144  U.  S.  346,  351,  36  L.  Ed.  461,  462,  12  Sup.  Ct.  702,  704,  majority 
XI--12 
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holding  that  no  Federal  question  was  raised;  dissenting  opinion  in 
Adams  Express  Co.  v.  Ohio,  165  U.  S.  234,  41  L.  Ed.  700,  17  Sup.  Ct. 
314,  majority  upholding  State  taxation  upon  express  company;  dissent- 
ing opinion  in  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  317,  48  L.  Ed. 
714,  19  Sup.  Ct.  477,  majority  upholding  statutes  requiring  trains  to 
stop  at  village  of  certain  population;  dissenting  opinion  in  Mugler  y. 
Kansas,  123  U.  S.  676,  81  L.  Ed.  215,  8  Sup.  Ct.  305,  majority  holding 
State  could  declare  a  nuisance  a  place  kept' for  manufacturing  intoxi- 
cating liquors. 

Distinguished  in  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  655, 
40  L.  Ed.  1106,  16  Sup.  Ct.  936,  upholding  State  statute  requiring  tele- 
graph company  to  transmit  and  deliver  messages  with  due  diligence. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Bep.  548,  550. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
876. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  i^. 
642,  644,  649. 

Uniformity  of  commercial  regulations  whicli  grant  of  power  over  com- 
merce to  Oimgreas  was  designed  to  secure  was  necessarily  intended  only 
for  cases  where  such  uniformity  is  practicable. 

Cited  in  Morris-Scarboro-Moffitt  Co.  v.  Southern  Exp.  Co.,  146  N.  C. 
173,  15  L.  B.  A.  (N.  S.)  988,  59  S.  E.  669,  arguendo. 

Legislation  of  States  for  improvement  of  harbors,  bays  and  navigable 
rivers  is  valid  if  it  does  not  interfere  with  freedom  of  navigation,  or  defeat 
system  of  improvement  provided  for  by  general  government;  hence,  Ala- 
bama act  of  1867,  to  improve  Mobile  harbor,  is  valid. 

Approved  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Free- 
holders, 234  U.  S.  330,  58  L.  Ed.  1885,  34  Sup.  Ct.  821,  upholding  fer- 
riage rates  fixed  by  State;  New  York  Life  Ins.  Co.  v.  Deer  Lodge 
County,  231  U.  S.  511,  58  L.  Ed.  389,  34  Sup.  Ct.  167,  issuing  of  insur- 
ance policy  is  not  commerce  but  personal  contract;  Simpson  v.  Shepard, 
230  U.  S.  400,' 404,  Ann.  Oas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57 
L.  Ed.  1541,  1548,  33  Sup.  Ct.  729,  upholding  State  legislation  fixing 
rates  on  intrastate  commerce;  Billings  v.  Illinois,  188  U.  S.  103,  47 
L.  Ed.  408,  23  Sup.  Ct.  274,  upholding  Illinois  tax  inheritance  law  holding 
life  estates  taxable  when  remainder  to  lineal  but  not  when  to  collateral 
licirs;  Lindsay  &  Phelps  Co.  v.  Mullin,  176  U.  S.  149,  150,  44  L.  Ed. 
409,  20  Sup.  Ct.  334,  upliolding  lien  given  by  Minn.  Stats.  1894,  §  2400, 
on  logs  cut  in  another  State  for  scaling  by  surveyor-general,  while 
in  log  boom ;  Pullman  Co.  v.  Linke,  203  Fed.  1021,  sleeping-car  engaged 
in  interstate  commerce  is  not  subject  to  attachment  under  State  laws; 
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Kansas  Natural  Gas  Co.  ▼.  Haskell,  172  Fed.  561,  denying  validity  of 
statute  restricting  pipe-line  construction;  Globe  Elevator  Co.  v.  Andrew, 
144  Fed.  879,  holding  void  Laws  Wis.  1906,  p.  37,  as  amended  by  Laws 
Sp.  Sess.  1905,  p.  19,  providing  for  inspection  and  grading  of  grain 
at  Superior  and  prohibiting  sales  under  Minnesota  grades;  Faust  v. 
City  of  Cleveland,  121  Fed.  812,  68  C.  C.  A.  194,  holding  city  not  Hable 
for  vessel's  injury  from  striking  snag  in  navigable  stream,  duty  of 
supervising  same  not  imposed  by  Rev.  Stats.  Ohio  1892,  §  2640 ;  Cen- 
tral Stock  Yards  Co.  v.  Louisville  &  N.  R.  R.  Co.,  118  Fed.  119,  63 
L.  B.  A.  213,  55  C.  C.  A.  63,  holding  State  without  power  to  compel 
railroad  to  transfer  cars  of  livestock  to  connecting  road  within  State, 
where  shipment  interstate  commerce;  St.  Louis  etc.  Ry.  Co.  v.  State, 
99  Ark.  18,  136  S.  W.  945,  upholding  order  of  State  Railroad  Com- 
mission requiring  railroad  to  lay  spur-track;  Henry  Dalton  &  Sons  Co. 
v.  City  of  Oakland,  168  Cal.  467,  143  Pac.  722,  upholding  right  of  State 
to  delegate  to  city  improvement  of  tide-lands;  Southern  Ry.  Co.  v. 
Atlanta  Land  etc.  Co.,  135  Ga.  42,  68  S.  E.  810,  upholding  penalty 
for  failure  to  furnish  freight-cars;  People  v.  Economy  Light  etc.  Co., 
241  HI.  327,  89  N.  E.  770,  upholding  right  to  construct  dam  in  river 
where  there  was  no  present  navigation;  Vandalia  R.  Co.  ▼.  Railroad 
Commission,  182  Ind.  388,  101  N.  E.  87,  upholding  State  regulation  of 
locomotive  headlights;  Southern  Ry.  Co.*  v.  Railroad  Commission,  179 
Ind.  34,  100  N.  E.  340,  upholding  act  requiring  railroad  locomotives, 
cars,  etc.,  to  be  equipped  with  grab-irons;  Pittsburgh  etc.  Ry.  Co.  v. 
State,  172  Ind.  165,  87  N.  E.  1040,  upholdii^  full  crew  statute  as  ap- 
plicable to  intrastate  traffic ;  State  v.  Smith,  158  Ind.  556,  63  N.  E.  30, 
upholding  Ind.  Acts  1899,  p.  422,  §  1,  providing  for  deduction  from 
assessed  valuation  of  realty  of  mortgage  indebtedness  not  exceeding 
seven  hundred  dollars,  or  one-half  such  valuation;  Adams  v.  City  of 
Shelbyville,  154  Ind.  471,  77  Am.  St.  Rep.  488,  57  N.  E.  116,  upholding 
Ind.  Acts  1889,  p.  237,  §  3,  providing  liability  of  adjoinii^  property 
owners  for  street  improvements  to  be  according  to  frontage;  Barfield 
▼.  Gleason,  111  Ky.  512,  63  S.  W.  968,  upholding  Ky.  Stats.,  §  2838, 
providing  for  original  construction  of  streets  in  cities  of  first  class  at 
exclusive  cost  of  abutting  lots  according  to  area;  State  v.  Eckenrode, 
148  Iowa,  184,  127  N.  W.  60,  denying  application  of  State  pure  food 
law  to  goods  shipped  from  without  State  delivered  in  original  pack- 
ages; Hart  V.  State,  100  Md.  610,  60  Atl.  462,  upholding  act  of  1904, 
requiring  carriers  to  provide  separate  cars  for  negroes  and  whites,  as 
affecting  intrastate  passengers ;  Marconi  Wireless  Telegraph  Co.  v.  Com- 
monwealth, 218  Mass.  665,  Ann.  Gas.  19160,  214,  106  N.  E.  313,  up- 
holding levy  of  foreign  corporation  tax  law;  Michigan  Railroad  Com* 
mission  v.  Detroit  etc.  Ry.  Co.,  178  Mich.  237,  144  N.  W.  699,  order  of 
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States,  105  U.  S.  492,  26  L.  Ed.  1151,  majority  holding  withdrawal  of 
assent  by  Congress  made  farther  maintenance  of  bridge  unlawful;  dis- 
senting opinion  in  Leisy  v.  Hardin,  135  U.  S.  147,  150,  S4  L.  Ed.  145, 
147,  10  Sup.  Ct.  684,  688,  majority  holding  State  liquor  law  invalid 
as  applied  to  original  packages;,  dissenting  opinion  in  Rhodes  y.  Iowa, 
170  U.  S.  427,  428,  42  L.  Ed.  1096,  1097,  18  Sup.  Ct.  670,  majority  hold- 
ing Iowa  liquor  law  not  applicable  to  goods  shipped  from  another  State ; 
dissenting  opinion  in  Norfolk  etc.  R.  R.  v.  Commonwealth,  88  Va.  108, 
18  L.  B.  A.  112,  13  S.  E.  344,  holding  invalid,  statute  forbidding  inter- 
state Sunday  trains. 

Public  purposes  for  wliich  money  may  be  appropriated  or  raised 
by  taxation.    Note,  14  L.  B.  A.  475. 

Issue  by  commlssloneni  of  Mobile  County  of  bonds  for  Improvement  of 
river  was  not  a  taking  of  private  property  for  public  use,  though  it  placed 
on  one  county  the  expense  of  an  improvement  for  benefit  of  entire  State. 

Approved  in  Cullman  County  v.  Blount  County,  160  Ala.  324,  18  Ann. 
Oas.  322,  49  South.  317,  upholding  act  apportioning,  debt  of  bounty; 
Hammond  v.  Clark,  136  Ga.  331,  38  L.  R.  A.  (N.  S.)  77,  71  S.  E.  487, 
upholding  amendment  of  Constitution  ratifying  act  raising  salaries  of 
district  judges;  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  607,  70 
N.  E.  252,  upholding  Bums'  Rev.  Stats.  1894,  §  4290,  taxing  lots  for 
improvements  according  to  frontage  and  assessing  abutting  lots  back  to 
distance  of  one  hundred  and  fifty  feet;  Welch  v.  Coglan,  126  Md.  14, 
94  Atl.  389,  upholding  act  authorizing  state  board  of  health  to  require 
counties  and  cities  to  establish  sewer  systems ;  Thrift  v.  Laird,  125  Md. 
67,  68,  93  Atl.  453,  upholding  statute  imposing  on  city  payment  of  part 
of  salary  of  Public  Service  Commissioners ;  Associated  Schools  v.  School 
Dist.  No.  63,  122  Minn.  257,  47  L.  R.  A.  (N.  'S.)  200,  142  N.  W.  326, 
upholding  charge  of  tuition  for  nonresident  pupils  against  district  of 
residence;  State  v.  Standard  Oil  Co.,  Ill  Minn.  100,  126  N.  W.  531,  up- 
holding special  restrictions  regulating  sale  and  distribution  of  one  class 
of  commodities;  Wolfe  v.  City  of  Moorhead,  98  Minn.  117,  107  N.  W. 
730,  upholding  levy  of  local  assessment  without  preliminary  petition 
of  property  owners  affected  thereby;  Dawson  County  v.  Phelps  County, 
94  Neb.  117,  142  N.  W.  699,  upholding  liability  of  county  for  repair  of 
bridge;  Dodge  Co.  v.  Saunders  Co.,  70  Neb.  451,  100  N.  W.  934,  under 
Comp.  Stats.  1901,  c.  78,  §  87,  county  may  be  required  to  contribute 
toward  repair  of  bridge  abutting  in  such  county,  though  it  is  located 
mainly  in  another  county;  County  of  Miami  v.  City  of  Dajrton,  92  Ohio 
St.  230,  110  N.  E.  730,  upholding  validity  of  conservancy  act  for  con- 
struction of  drains;  Kerker  v.  Bocher,  20  Okl.  763,  95  Pac.  995,  estop- 
ping abutting  property  owners  from  questioning  validity  of  street  as- 
sessment; City  of  Perry  v.  Davis,  18  Okl.  453,  90  Pac.  872,  upholding 


183  COUNTY  OF  MOBILE  v.  KIMBALL.    102  U.  S.  691-707 

district  sewer  tax;  Horton  v.  City  of  Newport,  27  R.  I.  288,  294,  61 
Atl.  761,  763,  upholding  act  requiring  payment  of  salaries  of  Newport 
police  commissioners  from  city  funds;  Charlotte  etc.  R.  R.  Co.  v.  Gibbes, 
142  U.  S.  395,  35  L.  Ed.  1055,  12  Sup.  Ct.  257,  upholding  tax  on  gioss 
income  of  railroad  in  proportion  to  mileage ;  Fallbrbok  -Irr.  Dist.  v. 
Bradley,  164  U.  S.  157,  41  L.  Ed.  888,  17  Sup.  Ct.  63,  upholding  statute 
of  California  of  1887  to  provide  for  the  organization  of  irrigation  dis- 
tricts; Bauman  v.  Ross,  167  U.  S.  589,  42  L.  Ed.  288,  17  Sup.  Ct.  982, 
holding  Congress  could  place  one-half  of  costs  of  appropriating  private 
land  upon  property  directly  benefited;  Washer  v.  Bullitt  Co.,  110  U.  S. 
564,  28  L.  Ed.  251,  4  Sup.  Ct.  252,  holding  county  could  maintain  a 
bridge  across  its  boundary  line;  Spencer  v.  Merchant,  125  U.  S.  355, 
81  L.  Ed.  767,  8  Sup.  Ct.  926,  legislature  can  lay  burden  of  improving 
street  upon  adjacent  property  holders;  Norwood  v.  Baker,  172  U.  S. 
278,  48  L.  Ed.  447,  19  Sup.  Ct.  190  (see  dissenting  opinion  in  172  U.  S. 

298,  44  L.  Ed.  454,  19  Sup.  Ct.  198),  holding  assessment  upon  private 
property,  in  substantial  excess  of  benefits  conferred,  is  invalid;  Stock- 
ton V.  Powell,  29  Fla.  37,  16  L.  R.  A.  46,  10  South.  691,  holding  bonds 
to  improve  navigation  of  river  were  for  a  county  purpose;  Kimball  v. 
GrantsviUe  City,  19  Utah,  377,  380,  46  L.  R.  A.  630,  631,  57  Pac.  3,  4, 
holding  Constitution  limited  the  exercise  of  the  power  of  eminent  do- 
main, not  that  of  taxation;  Lancey  v.  King,  15  Wash.  12,  34  L.  R.  A. 
820,  45  Pac.  646,  upholding  act  authorizing  county  to  condemn  land  for 
&  ship  canal ;  Slaughter  v.  Mobile,  73  Ala.  137,  140,  holding  county  was 
liable  for  work  done  in  pursuance  to  act  of  1871. 

Where  any  public  work  Is  authorized,  ^he  legislature,  unless  restrained 
by  Constitution,  may  determine  the  manner  in  which  means  to  deftay  th6 
cost  may  he  raised. 

Approved  in  Houck  v.  Little  River  Drainage  Dist.,  239  U.  S.  262,  264, 
60  L.  Ed.  273,  274,  36  Sup.  Ct.  60,  upholding  creation  of  taxing  district 
for  drainage  system  by  State ;  Soliah  v.  Heskin,  222  U.  S.  524,  56  L.  Ed. 

299,  32  Sup.  Ct.  103,  upholding  State  assessment  against  township  for 
construction  of  drain;  Northern  Securities  Co.  v.  United  States,  193 
U.  S.  336,  48  L.  Ed.  700,  24  Sup.  Ct.  436,  combination  of  stockholders 
of  two  competing  intei*state  railroads  to  form  stockholding  corporation 
which  should  acquire  control  of  stock  in  such  railroads,  in  exchange  for 
its  own  stock,  violates  anti-trust  act;  Consolidated  Coal  Co.  v.  Illinois, 
185  U.  S.  207,  46  L.  Ed.  876,  22  Sup.  Ct.  617,  holding  constitutional  III. 
Act  May  28,  1879,  §  lid,  conferring  discretion  upon  State  mine  in- 
spectors to  determine  number  of  inspections  and  charge  therefor;  St. 
Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  633,  upholding  assessment  of  rail- 
road property  by  Arkansas  railroad  assessors  pursuant  to  Sand.  &  H. 
Dig.,  §§  6464-6473,  which  provide  time  and  place  for  assessment  and 
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for  pnblic  hearing;  Macfarland  v.  Umhaa,  34  App.  D.  C.  116,  npholding 
assessing  street  improvement  to  lands  benefited  thereby;  Craighill  v. 
Van  Riswick,  8  App.  D.  C.  219,  denying  validity  of  special  assessment 
for  supposed  benefit;  District  of  Columbia  v.  Burgdorf,  6  App.  D.  C. 
480,  upholding  special  assessments  for  establishing  water-mains  and  fire 
plugs;  Browne  v.  Turner,  176  Mass.  13,  56  N.  E.  970,  upholding  Mass. 
Stats.  1897,  c.  500,  §  17,  authorizing  construction  of  tunnel  and  leasing 
same  to  street  railway  at  certain  percentage  of  gross  receipts;  State  v. 
Three  States  Lumber  Co.,  198  Mo.  438,  95  S.  W.  335,  upholding  valid- 
ity of  levy  district  assessments ;  Barber  Asphalt  Pav.  Co.  v.  French,  158 
Mo.  543,  546,  563,  58  S.  W.  937,  938,  940,  upholding  assessment  of 
special  tax  under  Missouri  charter  to  pay  for  street  paving  authorized 
by  ordinance,  assessment  being  according  to  frontage;  Heman  v.  Allen, 
156  Mo.  550,  57  S.  W.  563,. upholding  St.  Louis  City  Charter,  art.  VI, 
%  22,  assessing  whole  cost  of  sewer  as  special  tax  against  lots  in  dis- 
trict on  basis  of  area  alone;  Webster  v.  City  of  Fargo,  9  N.  D.  210,  82 
N.  W.  733,  upholding  assessment  under  N.  D.  Rev.  Codes  1895,  §  2280, 
of  entire  cost  of  street  paving  against  abutting  lots  according  to  front- 
age; Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  705,  28  L.  Ed.  571,  4  Sup.  Ct. 
666,  holding  State  could  lay  burden  of  reclaiming  swamp-lands  upon  dis- 
tricts benefited ;  Walston  v.  Nevin,  128  U.  S.  582,  32  L.  Ed.  546,  9  Sup. 
Ct.  193,  upholding  statute  authorizing  city  to  improve  street  and  assess 
cost  on  adjacent  owners;  Turlock  Irr.  Dist.  v.  Williams,  76  Cal.  371,  18 
Pac.  381,  holding  it  not  necessary  that  assessment  and  collection  follow 
mode  used  in  collecting  ordinary  taxes;  State  v.  Williams,  68  Conn.  150, 
35  Atl.  29,  holding  expense  of  converting  a  toll-bridge  into  a  public  high- 
way may  be  apportioned  between  the  several  towns  specially  beneRted; 
Revell  v.  Annapolis,  81  Md.  11,  13,  31  Atl.  697,  698,  holding  apportion- 
ment of  cost  of  school  building  between  county  and  city  was  within  the 
discretion  of  the  legislature;  Rolph  v.  Fargo,  7  N.  D.  668,  42  L.  R.  A. 
i657,  76  N.  W.  251,  holding  legislature  may  direct  that  expense  of  paving 
streets  shall  be  assessed  against  abutting  property  in  proportion  to  the 
frontage;  dissenting  opinion  in  French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  351,  45  L.  Ed.  892,  21  Sup.  Ct.  635,  majority  upholding  appor- 
tionment of  entire  cost  of  street  pavement  upon  abutting  lots  according 
to  frontage,  without  preliminary  hearing  touching  benefits;  dissenting 
X)pinion  in  Town  of  Tarboro  v.  Staton,  156  N.  C.  517,  72  S.  E.  582, 
majority  upholding  right  of  municipal  corporations  to  impose  assess- 
ments on  adjoining  property  for  street  improvements. 

Assessments  for  improvements  by  front-foot  rule.    Note,  28  L.  B.  A. 
(N.  S.)  1127. 

Where  two  suits,  thongli  seeking  same  relief,  rest  upon  a  different  state 
of  facts,  adjudication  In  one  constitutes  no  bar  to  a  recovery  In  the  other. 
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Approved  in  Canningliain  v.  Cleveland,  98  Fed.  661,  39  C.  C.  A.  211, 
holding  decree  dismissing  bill  filed  by  corporation  on  ground  of  no  capa- 
city to  sue  no  bar  against  second  salt  on  same  cause  of  action  showing 
authority;  PhiUips  v.  Big  Sandy  Co.,  149  Ky.  560, 149  S.  W.  959,  judg- 
ment  is  non  res  judicata  which  could  not  have  been  considered  under 
pleadings  in  former  action. 

A  bill,  dismlflBed  without  prejudice,  is  no  bar  to  a  claim. 

Approved  in  Epstein  v.  Ferst,  35  Fla.  510, 17  South.  415,  and  Hazen  v. 
LyndonviUe  Bank,  70  Vt.  550,  67  AnL  St.  Rep.  684,  41  Atl.  1048;  both 
following  rule;  Robinson  v.  American  Car  etc.  Co.,  142  Fed.  171,  and 
Robinson  v.  American  Car  etc.  Co.,  135  Fed.  696,  68  C.  C.  A.  331,  both 
applying  rule  to  suit  for  infringement  of  patent ;  State  v.  Sunapee  Dam 
Co.,  72  N.  n.  123,  55  Atl.  904,  where,  in  suit  to  restrain  owner  of  dam 
from  operating  it  so  as  to  injure  other  shore  owners,  injunction  denied, 
court  had  jurisdiction  to  ascertain  damages  to  plaintiff;  Newberry  v. 
RufiQn,  102  Va.  76,  45  S.  E.  734,  dismissal  without  prejudice  leaves 
whole  subject  of  litigation  open  to  suit;  Alexander  v.  Bryan,  110  U.  S. 
420,  28  L.  Ed.  197,  4  Sup.  Ct.  Ill,  arguendo. 

What  facts  are  not  res  adjudicata  though  apparently  found  by  court. 
Note,  96  Am.  Dec.  778. 

Effect  as  res  judicata  of  judgment  or  decree  "without  prejudice.'' 
Note,  Ann.  Gas.  1914A,  1107. 

Where  party  camnot  comply  with  decree  for  speciflc  performance  of 
contract  to  convey  land,  eguity  will  adjodge  cempensation  in  damages. 

Approved  in  Van  Allen  v.  New  York  etc.  R.  Co.,  144  N.  Y.  180,  38 
N.  E.  998,  and  Waite  v.  O  'Neil,  72  Fed.  356,  retaining  suit  for  specific 
performance  to  give  purely  legal  relief. 

Commerce  consists  in  intercourse  and  traffic,  including  navigation,  and 
the  transportation  and  transit  of  persons  and  property,  as  well  as  the  pur- 
chase, sale  and  earchange  of  commodities.  ' 

Approved  in  Lottery  Case,  188  U.  S.  351,  47  L.  Ed.  499,  23  Sup.  Ct. 
325,  holding  carriage  by  express  company,  engaged  in  interstate  com- 
merce, of  lottery  tickets,  interstate  commerce  within  prohibitory  power 
of  Congress ;  Williams  v.  Fears,  179  U.  S.  276,  45  L.  Ed.  189,  21  Sup. 
Ct.  130,  holding  6a.  Laws  1898,  p.  21,  imposing  license  tax  on  emigrant 
agents  hiring  persons  for  service  elsewhere,  imposes  no  burden  on  inter- 
state commerce;  Lindsay  &  Phelps  Co.  v.  Mullen,  176  U.  S.  147,  44 
L.  Ed.  408,  20  Sup.  Ct.  333,  upholding  lien  given  by  Minn.  Stats.  1894, 
j§  2400,  on  logs  cut  in  another  State,  for  scaling  by  surveyor-general 
-while  in  log  boom;  In  re  Charge  to  Grand  Jury,  151  Fed.  838,  and  In- 
terstate Amusement  Co.  v.  Albert,  128  Tenn.  423,  161  S.  W.  489,  both 
defining  interstate  commerce;  Howard  v.  Illinois  etc.  R.  Co.,  148  Fed. 
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1000,  and  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  991,  both  holding  void 
Employers'  Liability  Act  of  1906;  Central  Stock  Yards  Co.  v.  Louisville 
&  N.  R.  R.  Co.,  118  Fed.  119,  63  L.  R,  A.  218,  55  C.  C.  A.  63,  holding 
State  has  no  power  to  compel  railroad  company  to  transfer  cars  of  live- 
stock to  connecting  road  within  State  where  shipment  interstate  com- 
merce; Gibbs  V.  McNeeley,  102  Fed.  598,  holding  association  of  shingle 
manufacturers  of  Stat«,  formed  to  secure  concerted  action  between 
members  to  prevent  overproduction  and  maintain  uniform  prices,  thus 
far  lawful;  Wilmington  Transp.  Co.  v.  Railroad  Commission,  166  Cal. 
745,  137  Pac.  1154,  route  between  two  cities  of  same  State,  part  of 
which  lies  over  high  seas,  is  not  commerce  with  foreign  nations;  Will- 
iams V.  Fears,  110  Ga.  589,  35  S.  E.  701,  upholding  Ga.  Tax  Act  of  1898, 
'imposing  tax  upon  ''emigrant  agents";  Charleston  etc.  Ry.  Co.  v. 
Anchors,  10  Ga.  App.  326,  73  S.  E.  552,  denying  applicability  of  Federal 
Employers'  Liability  Act  because  road  not  engaged  in  interstate  com- 
merce; Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  184,  97 
S.  W.  791,  delivery  of  stock  over  connecting  carrier  within  State  not 
interstate  commerce;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75 
N.  J.  L.  926,  15  If.  R.  A.  (N.  S.)  514,  68  Atl.  808,  transportation  of 
onerchandise  by  owner  to  his  own  order  as  consignee  from  one  State  to 
another  held  not  interstate  commerce;  State  v.  Napier,  63  S.  C.  68,  41 
^.  E.  16,  upholding  S.  C.  Emigrant  Agent  Act,  22  Stats,  at  Large,  p.  812, 
prohibiting  hiring  laborers  for  foreign  field  without  license;  McCall  v. 
California,  136  U.  S.  108,  84  L.  Ed.  892,  10  Sup.  Ct.  882,  agency  for  pur- 
pose of  inducing  passengers  to  take  a  certain  route  is  engaged  in  inter- 
state commerce ;  Kidd  v.  Pearson,  128  U.  S.  20,  32  L.  Ed.  350,  9  Sup.  Ct. 
10,  holding  State  can  prohibit  the  manufafsture  of  liquor  within  its 
limits ;  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  12,  39  L.  Ed.  829, 
15  Sup.  Ct.  253,  upholding  contract  not  creating  a  monopoly  in  inter- 
state commerce  (see  dissenting  opinion  in  156  U.  S.  22,  39  L.  Ed.  832, 
15  Sup.  Ct.  257) ;  Hopkins  v.  United  States,  171  U.  S.  597,  48  L.  Ed.  297, 
10  Sup.  Ct.  47,  holding  that  business  of  Kansas  Live  Stock  Exchange  was 
not  interstate  commerce;  Mobile  etc.  R.  Co.  v.  Sessions,  28  Fed.  593, 
transportation  of  goods  from  one  State  to  another  constitutes  interstate 
commerce ;  The  City  of  Pittsburgh,  45  Fed.  703,  holding  craft  engaged  in 
the  transportation  of  persons  to  be  a  vessel ;  In  re  Greene,  52  Fed.  113, 
holding  Congress  has  no  authority  to  limit  right  of  State  corporation  to 
acquire  and  dispose  of  property  which  may  become  the  subject  of  inter- 
state commerce;  In  re  Grand  Jury,  62  Fed.  838,  holding  railroad,  a  link 
in  line  by  which  passengers  are  carried  into  another  State,  is  engaged  in 
interstate  commerce;  In  re  Grand  Jury,  62  Fed.  841,  holding  any  con- 
spiracy to  prevent  passage  of  trains  engaged  in  interstate  commerce  to 
be  illegal;  United  States  v.  Debs,  64  Fed.  749,  750,  holding  *' commerce '* 
is  not  s3nionymous  with  trade;  United  States  v.  Cassidy,  67  Fed.  705, 
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"holding  Pullman  cars  to  be  instrumentalities  of  commerce;  Preston  v. 
Pinley,  72  Fed,  859,  holding  newspapers  are  subjects  of  commerce; 
United  States  v.  Coal  Dealers'  Assn.,  85  Fed.  265,  holding  combination 
among  importers  of  coal  to  restrain  free  competition  restrains  inter- 
state commerce;  United  States  v.  Hopkins,  82  Fed.  538,  and  United 
States  V.  Addyston  Pipe  etc.  Co.,  85  Fed.  295,  29  C.  C.  A.  141,  46 
L«  B.  A.  122,  both  holding  contracts  operating  as  a  restraint  upon  solicit- 
ing of  orders  for  goods  in  one  State  to  be  delivered  from  another  re- 
strain interstate  commerce;  United  States  v.  Boyer,  85  Fed.  433,  hold- 
ing packing-houses  slaughtering  cattle  are  not  engaged  in  interstate 
commerce;  North  Bloomfield  etc.  Min.  Co.  v.  United  States,  88  Fed.  675, 
32  C.  C.  A.  84,  holding  Congress  can  regulate  hydraulic  mining;  Arkan- 
sas v.  Kansas  etc.  Coal  Co.,  96  Fed.  367,  holding  courts  cannot  prescribe 
what  class  of  x)ersons  may  lawfully  come  into  a  State;  Gunn  v.  White 
iSewing-Mach.  Co.,  57  Ark.  35,  38  Am.  St.  Bep.  226,  18  L.  B.  A.  207,  20 
S.  W.  592,  holding  bond  given  to  foreign  corporation  cannot  be  affected 
by  State  legislation ;  Campbell  v.  Chicago  etc.  Ry.  Co.,  86  Iowa,  590,  17 
Jf.  B.  A.  444,  53  N.  W.  352,  upholding  regulation  of  freight  partly  trans- 
ported through  another  State;  Bennett  v.  American  Exp.  Co.,  83  Me. 
242,  23  Am.  St.  Bep.  779,  13  L.  B.  A.  37,  22  Atl.  161,  holding  carrier 
engaged  in  interstate  commerce  not  liable  to  game  laws ;  McNaughton  v. 
MoGirl,  20  Mont.  130,  63  Am.  St.  Bep.  614,  38  L.  B.  A.  370,  49  Pac.  653, 
and  Singer  Mfg.  Co.  v.  Hardee,  4  N.  M.  177,  16  Pac.  607,  both  holding 
invalid,  statute  fixing  conditions  upon  which  foreign  corporations  may 
do  business;  Arnold  v.  Yanders,  56  Ohio  St.  419,  60  Am.  St.  Bep.  754,  47 
N.  E.  51,  holding  invalid,  act  to  regulate  the  sale  of  convict-made  goods ; 
dissenting  opinion  in  Dueber  Watch  Case  Mfg.  Co.  v.  Howard  Watch 
etc.  Co.,  66  Fed.  649,  majority  holding  there  was  no  unlawful  restraint 
of  interstate  commerce;  dissenting  opinion  in  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  379,  385,  48  L.  Ed.  717,  720,  24  Sup.  Ct.  436, 
majority  holding  combination  of  stockholders  in  two  competing  inter- 
state raiboads  to  form  stockholding  corporation,  which  should  acquire 
control  of  stock  in  such  railroads  in  exchange  for  its  own  stock,  violates 
anti-trust  act. 

Federal  court  la  not  the  barber  in  which  people  can  find  a  refuge  from 
Jll-adMsed,  unequal  and  oppressive  State  legislation. 

Approved  in  Heath  &  Milligan  Mfg.  Co.  v.  Worst,  207  U.  S.  354,  52 
L.  Ed.  244,  28  Sup.  Ct.  114,  upholding  validity  of  State  statute  compel- 
ling manufacturers  of  mixed  paints  to  label  ingredients  thereof;  Cald- 
well V.  Wilson,  121  N.  C.  462,  28  S.  E.  559,  holding  legislature  may  re- 
serve right  to  remove  incumbent  from  the  oflfice. 

Taxation  only  exacts  a  contribution  from  Individuals  of  the  State,  for 
which  they  receive  compensation  in  protection. 
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Approved  in  Territory  v.  Famsworth,  6  Mont.  316,  6  Pac.  873,  up- 
holding statute  licensing  commercial  travelers. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 

£.  R.  G.  633. 
Constitutional  questions  raised  by  the  enactnient  of  compulsory 
Workmen's    Compensation   Acts    based   upon    State    insurance 
funds,  and  compensation  acts  modeled  after  the  British  act  of 
1906.    Note,  10  N.  0.  0.  A.  23. 
Miscellaneous.    Cited  in  Collins  v.  Smith,  155  Ala.  611,  46  South.  987, 
generally. 

102  U.  S.  707-736,  26  L  Ed.  279,  TTEiGHMAN  y.  PEOOTOB. 

Patent  is  not  anticipated  by  a  process  not  shown  to  have  been  carried 
into  successful  operation,  and  from  which  those  engaged  in  the  art  never 
derived  the  least  hint  in  regard  to  any  practicable  process  for  mannf actur- 
ing  such  acids. 

Approved  in  Toch  v.  Zibell  Damp  Resisting  Paint  Co.,  233  Fed.  995, 
denying  Toch  patent  for  method  of  treating  cement  for  anticipation; 
Bycrley  v.  Barber  Asphalt  Paving  Co.,  230  Fed.  997,  upholding  Byerley 
patent  for  making  petroleum  asphalt;  Munising  Paper  Co.  v.  American 
Sulphite  Pulp  Co.,  228  Fed.  703,  upholding  Russel  reissue  patent  for 
pulp-digester  lining;  Stromberg  Motor  Device  Co.  v.  Zenith  Carbureter 
Co.,  220  Fed.  162,  upholding  O'Hara  patent  for  carbureter;  Diamond 
Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed.  402,  133  C.  C.  A.  310,  upholding 
Weber  patent  for  showcase  made  of  glass  plate;  Hyde  v.  Minerals 
Separation,  214  Fed.  106, 130  C.  C.  A.  576,  holding  Sulman,  Pickard  and 
Ballot  patent  for  ore  concentration  invalid;  Ball  v.  Coker,  210  Fed. 
281,  127  C.  C.  A.  126,  Ball  patent  for  process  of  hulling  cotton  seed 
held  void  for  lack  of  invention;  Minerals  Separation  v.  Hyde,  207  Fed. 
961,  962,  upholding  Sulman,  Pickard  and  Ballot  patent  for  process  of 
ore  concentration;  Ramsay  v.  Lynn,  187  Fed.  222,  upholding  Ramsay 
patent  for  brick  veneering  apparatus;  Underwood  Typewriter  Co.  v. 
Fox  Typewriter  Co.,  181  Fed.  537,  denjang  infringement  of  Gothright 
tabulating  attachment  for  typewriters;  Wakefield  Sheet  Piling  Co.  v. 
New  Orleans,  177  Fed.  219,  101  C.  C.  A.  384,  upholding  Wakefield 
patent  for  sheet  piling;  Anthracite  Separator  Co.  v.  Pollock,  175  Fed. 
Ill,  upholding  Pardee  patents  for  ore  and  coal  separator;  Beck  with  v. 
Malleable  Iron  Range  Co.,  174  Fed.  1010,  upholding  Beckwith  patent 
for  reservoir  for  stoves  and  ranges;  Malignani  v.  Germania  Electric 
Lamp  Co.,  169  Fed.  302,  Malignani  patent  for  process  of  evacuating 
incandescent  lamps  infringed;  Karfiol  v.  Rothner,  165  Fed.  926,  up- 
holding Karfiol  patent  for  process  for  making  lace  paper;  Hillard  v. 
Fisher  Book  Typewriter  Co.,  159  Fed.  441,  86  C.  C.  A.  469,  and  ffillard 
V.  Fisher  Book  Typewriting  Co.,  151  Fed.  45,  both  upholding  Hillard 
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patent  for  improvements  in  typewriter  escapements;  Western  Tube  Co. 
V.  Rainear,  156  Fed.  55,  upholding  Hawlett  patent  for  pipe  coupling; 
Ajax  Metsi  Co.  v.  Brady  Brass  Co.,  155  Fed.  415,  upholding  Hendriok- 
8on  and  Clamer  patent  for  an  alloy  for  anti-friction  bearings;  Wagner 
Typewriter  Co.  v.  Wyckoff,  151  Fed.  592,  81  C.  C.  A.  129,  upholding 
Gothiight  patent  for  improvement  in  typewriters;  American  Sales  Book 
Co.  V.  Carter-Crume  Co.,  150  Fed.  336,  80  C.  C.  A.  339,  Beck  patent  No. 
647,934,  for  manifolding  sales  book,  is  void  for  anticipation;  Universal 
Brush  Co.  V.  Sonn,  146  Fed.  533,  Morrison  patent  No.  717,014,  for 
method  of  making  brushes,  is  infringed  by  method  of  Sonn  patent  No. 
791,510;  National  Enameling  etc.  Co.  v.  New  England  Enameling  Co., 
139  Fed.  653,  construing  Clans  patent  No.  527,361,  for  enameling  metal 
ware :  Manhattan  General  Const.  Co.  v.  Helios-Upton  Co.,  135  Fed.  788, 
holding  void  Baker  patent  No.  9^A^9  for  method  of  reg^ulating  electric 
circuits*  Chisholm  v.  Fleming,  133  Fed.  930,  upholding  Chisholm  patent 
No.  421,244,  for  improvement  in  method  of  hulling  peas;  Chisholm  v. 
Johnson,  106  Fed.  200,  upholding  patent  No.  421,244,  for  machine  for 
hnllii^  green  peas,  though  process  was  accidentally  used  before  but  not 
understood;  Thompson  v.  Smith,  33  App.  D.  C.  291,  mere  accidental 
practice  does  not  constitute  reduction  to  practice;  In  re  Musgrave,  10 
App.  D.  C.  170,  173,  denying  patent  based  upon  discretionary  tempera- 
tures in  treating  coal;  Campbell  v.  Mayor  etc.  of  New  York,  20  Blatchf. 
70y  9  Fed.  502,  holding  patent  not  anticipated;  Schultz  Belting  Co.  v. 
Willemsen  Belting  Co.,  40  Fed.  158,  holding  void,  patent  for  leather 
tanned  on  one  side;  Celluloid  Mfg.  Co.  v.  Arlington  Mfg.  Co.,  52  Fed. 
744,  3  C.  C.  A.  269,  holding  patent  for  improvement  in  manufacture 
of  celluloid  not  infringed;  McKay  etc.  Mach.  Co.  v.  Claflin,  58  Fed. 
357,  holding  result  produced  was  not  anticipatory;  Simonds  Rolling- 
Mach.  Co.  V.  Hathom  Mfg.  Co.,  90  Fed.  209,  construing  narrowly  an- 
ticipatory matter  which  has  never  gone  into  practical  use;  Boyd  v. 
Cherry,  4  McCrary,  75,  50  Fed.  283,  Electrical  Accumulator  Co.  v. 
Julian  Elec.  Co.,  38  Fed.  128,  Pittsburgh  Reduction  Co.  v.  Cowles  Elec. 
etc.  Co.,  55  Fed.  307,  Chase  v.  Fillebrown,  58  Fed.  377,  378,  379,  Hoyle 
V.  Kerr,  58  Fed.  397,  7  C.  C.  A.  269,  Wickelman  v.  A.  B.  Dick  Co.,  88 
Fed.  266,  31  C.  C.  A.  530,  and  Tannage  Patent  Co.  v.  Donallan,  93 
Fed.  821,  an  accidental  result  of  a  process,  not  recognized  as  important 
by  an  inventor,  cannot  anticipate  a  later  patent;  Badische  Anilin  & 
Soda  Fabrick  v.  Kalle,  94  Fed.  167,  a  description  insufficient  to  sup- 
port a  patent  is  not  an  anticipation;  Western  Electric  Co.  v.  Standard 
Elec.  Co.,  84  Fed.  657,  28  C.  C.  A.  512,  arguendo. 

Who  is  true  and  first  inventor.    Note,  20  £.  B.  0.  186. 

Patent  can  be  granted  for  a  process,  althongh  inventor  did  not  dis- 
tinctly point  ont  all  forms  of  apparatus  by  which  process  might  be  applied. 
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Approved  in  Fireball  Gas  etc.  Co.  v.  Commercial  Acetylene  Co.,  239 
U.  S.  164,  60  L.  Ed.  202,  36  Sup.  Ct.  89,  process  may  be  independent 
of  instruments  designed  to  perform  it;  Com  Produats  Refining  Co.  v. 
Douglas  &  Co.,  207  Fed.  578,  579,  upholding  process  of  Gudeman  patent 
for  making  lump  starch ;  San  Francisco  Cornice  Co.  v.  Beyrle,  195  Fed. 
518,  115  G.  C.  A.  426,  Beyrle  patent  for  process  of  casing  wood  mold- 
ings upheld;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
976,  upholding  Schmertz  patents  for  apparatus  and  process  of  manu- 
facturing wire  glass;  Expanded  Metal  Co.  v.  Bradford,  136  Fed.  872, 
upholding  Golding  patent  No.  527,242,  for  process  of  making  open  metal 
work  by  expanding  sheet  metal;  Burdon  Wire  etc.  Co.  v.  Williams,  128 
Fed.  935,  holding  Burdon  patent  No.  381,527,  for  manufacturing  eoni- 
2)ound  ingots  for  seamless  plated  wire,  infringed  by  process  inserting 
solder  first  and  driving  core  in  afterward,  simply  reversing  order;  Elec- 
tric Smelting  &  A.  Co.  v.  Pittsburg  Reduction  Co.,  125  Fed.  938,  60 
C.  C.  A.  636,  holding  Bradley  patent  468,148,  for  process  for  reducing 
aluminum,  specifying  electric  current  as  about  twice  ordinary  strength, 
infringed  by  patent  increasing  strength;  Electric  Smelting  etc.  Co.  v. 
Carborundum  Co.,  102  Fed.  627,  42  C.  C.  A.  537,  holding  Cowles  patent 
319,795,  requiring  contact  granular  material  with  ore  to  reduce  latter 
by  electricity,  infringed  by  Acheson  method  packing  silica  and  carbon 
around  central  cone;  Ruete  v.  Elwell,  15  App.  D.  C.-25,  refusing  to 
limit  claims  to  process  described  where  they  were  broad  enough  to  in- 
.  elude  others;  In  re  Barratt's  Appeal,  14  App.  D.  C.  259,  denying  right 
to  second  application  for  same  patent  after  first  denied,  though  draw- 
ings accompanying  second  are  broader;  New  Process  Fermentation  Co. 
V.  Mans,  122  U.  S.  427,  SO  L.  Ed.  1198,  7  Sup.  Ct.  1313,  upholding  pro- 
cess for  preserving  and  marketing  beer;  Tilghman  v.  Proctor,  125  U.  S. 
138,  139,  140,  141,  149,  152,  157,  81  L.  Ed.  664,  665 »  668,  669.  671. 
8  Sup.  Ct.  895,  896,  897,  901,  902,  905,  holding  Tilghman  patent  in- 
fringed ;  Telephone  Cases,  126  U.  S.  533,  31  L.  Ed.  989,  8  Sup.  Ct.  781, 
upholding  Bell  telephone  patent;  Morley  Mach.  Co.  v.  Lancaster,  129 
U.  S.  277,  82  L.  Ed.  720,  9  Sup.  Ct.  304,  sustaining  Morley  inven- 
tion for  fastening  buttons;  Risdon  Locomotive  Works  v.  Medart,  158 
U.  S.  73,  76,  89  L.  Ed.  902,  15  Sup.  Ct.  747,  748,  holding  patent  can- 
not be  sustained  for  a  process  involving  the  function  of  a  machine; 
New  Process  Fermentation  Co.  v.  Koch,  21  Fed.  582,  where  patent  de- 
scribes a  machine  whose  use  is  necessarily  a  process,  no  one  can  patent 
that  process ;  United  Nickel  Co.  v.  Pendleton,  21  Blatchf .  235,  15  Fed. 
746,  747,  holding  that  a  new  product  is  patentable  as  a  manufacture; 
New  Process  Fermentation  Co.  v.  Mans,  20  Fed.  728,  729,  730,  holding 
that  a  person  cannot  patent  a  result ;  Morley  Sewing-Mach.  Co.  v.  Lan- 
caster, 23  Fed.  346,  holding  Morley  button-fastening  machine  not  in- 
fringed by  Lancaster  machine;  Alabastine  Co.  v.  Payne,  27  Fed.  560, 
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holding  patent  infringed  where  matter  was  sold  dry  with  directions 
to  place  in  water;  Phillips  v.  Kochert,  31  Fed.  40,  holding  there  could 
be  a  patent  for  a  process  for  curing  tobacco  and  one  for  sweating;  Gary 
V.  Lovell  Mfg.  Co.,  31  Fed.  347,  supporting  patent  for  process  for 
strengthening  spiral  springs;  Celluloid  Mfg.  Co.  v.  American  Zylonito 
Co.,  31  Fed.  910,  911,  holding  process  for  manufacturing  celluloid  in- 
fringed; Brush  Electric  Co.  v.  Electric  Imp.  Co.,  52  Fed.  975,  sustain- 
ing a  patent  for  electric  lights;  Pittsburgh  Reduction  Co.  v.  Cowles 
Elec.  etc.  Co.,  55  Fed.  316,  318,  322,  holding  improvement  in  using 
Hall 's  process  does  not  affect  the  validity  of  his  patent ;  Appleton  Mfg. 
Co.  V.  Star  Mfg.  Co.,  60  Fed.  413,  9  C.  C.  A.  42,  holding  corn-husker  void 
for  want  of  novelty;  Bonsack  Mach.  Co.  v.  Elliott,  63  Fed.  837,  holding 
[latent  for  cigarette  machine  invalid ;  Tannage  Patent  Co.  v.  Zahn,  66  Fed. 
992,  holding  process  for  tanning  leather  anticipated  by  the  use  of  a  like 
process  for  treatment  of  other  substances;  United  Indurated  etc.  Co. 
v.  Whippany  Mfg.  Co.,  83  Fed.  487,  sustaining  patent  for  process  for 
hardening  paper;  Clerk  v.  Tannage  Patent  Co.,  84  Fed.  644,  646,  28 
C.  C.  A.  501,  holding  one  using  an  addition  to  the  process  is  an  in- 
fringer; Beach  v.  Hobbs,  92  Fed.  151,  34  C.  C.  A.  248,  construing  patent 
for  box  machines;  dissenting  opinions  in  Cary  v.  Lovell  Mfg.  Co.,  24 
Fed.  144,  and  Westinghouse  v.  Boyden  Power  etc.  Co.,  170  U.  S.  578, 
42  L.  Ed.  1151,  18  Sup.  Ct.  726,  majority  holding  Boyden  device  for 
fluid  pressure  brakes  not  an  infringement  of  Westinghouse  Patent;  Hat 
Sweat  Mfg.  Co.  v.  Davis  Sewing  Machine  Co.,  32  Fed.  403,  refusing 
preliminary  injunction;  Cowles  Electric  etc.  Co.  v.  Lowery,  79  Fed. 
353,  24  C.  C.  A.  616,  arguendo. 

Right  to  patent  for  new  process.    Note,  20  £.  R.  0.  132. 

Patent  for  a  principle  cannot  b«  sostalned. 
Approved  in  American  Bell  Tel.  Co.  v.  Dolbear,  15  Fed.  449,  following 
rule ;  McKay  v.  Jackman,  20  Blatchf .  471,  12  Fed.  618,  holding  a  mere 
process  for  making  an  article  is  not,  of  itself,  a  patentable  invention; 
Cary  v.  Wolff,  23  Blatchf.  95,  24  Fed.  141,  holding  patent  infringed 
though  they  used  a  higher  degree  of  heat;  United  Nickel  Co.  v.  Mel- 
choir,  17  Fed.  343,  arguendo. 

Patentee  of  a  process  most  describe  some  particular  mode  or  some 
apparatus  by  which  the  process  can  be  applied  with  at  least  some  beneficial 
result  in  order  to  show  its  practicability. 

Approved  in  Philadelphia  Rubber  Works  Co.  v.  United  States  Rubber 
Reclaiming  Wks.,  225  Fed.  791,  defining  **niore  or  less''  in  describing  a 
process  or  approximately;  Corrington  v.  Westinghouse  Air  Brake  Co., 
173  Fed.  78,  Corringfton  patent  for  fluid  pressure-brake  apparatus  not 
limited  to  precise  mechanism  described  in  sx>eeifications ;  Fullerton  Wal- 
nut Growers'  Assn.  v.  Anderson-Bamgrover  Mfg.  Co.,  166  Fed.  440.  92 
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C.  C.  A.  295^  upholding  sufficiency  of  description  of  claims  naming 
*' vinegar"  for  weak  acid;  Comptograph  Co.  v.  Universal  etc.  Mach.  Co., 
142  Fed.  543,  upholding  Feet  patent  No.  628,176,  for  improvement  in 
computing  machines;  Eastern  Paper  Bag  Co.  v.  Continental  Pa])er  Bag 
Co.,  142  Fed.  493,  holding  Liddell  patent  No.  558,969,  for  paper-bag 
machine,  not  anticipated  by  Claussen  patent  No.  598,497;  Lamb  Knit 
Goods  V.  Lamb  Glove  &  Mitten  Co.,  120  Fed.  269,  56  C.  C.  A.  547,  hold- 
ing where  patent  for  gloves  formed  from  blanks  described  in  speciiicar 
tions  as  knitted,  claims  must  be  confined  to  knitted  gloves;  Durfee  v. 
Bawo,  118  Fed.  855,  holding  patentable,  Harrington  patent  for  improv- 
ing tone  of  tubular  bells'  by  presence  of  stiffening  device  within  tube ; 
Cimiotti  Unhairing  Co.  v.  Comstock  Unhairing  Co.,  115  Fed.  524,  hold- 
ing Sutton  patent  machine  for  removing  hair  from  fur  skins  not  anti- 
cipated by  Lake  patent,  workings  of  which  were  not  ag*reed  upon  by 
experts;  Chisholm  v.  Johnson,  106  Fed.  200,  upholding  patent  421,244, 
for  green  pea  hulling  machine,  though  process  was  accidentally  used 
before  but  not  understood;  Morley  Mach.  Co.  v.  Lancaster,  129  U.  S. 
279,  32  L.  Ed.  721,  9  Sup.  Ct.  305,  sustaining  Morley  patent  for  fasten- 
ing buttons ;  HoUiday  v.  Pickhardt,  24  Blatchf .  212,  29  Fed.  860,  holding 
Holliday  was  the  prior  inventor  of  the  process;  The  Fire-Extinguisher 
Case,  21  Fed.  45,  upholding  patent  for  method  of  extinguishing  fire; 
Pacific  Cable  Ry.  Co.  v.  Butte  etc.  Ry.  Co.,  55  Fed.  762,  holding  pat- 
entee not  bound  exclusively  to  the  mode  described. 

Distinguished  in  National  Meter  Co.  v.  Neptune  Meter  Co.,  122  Fed. 
86,  holding  patent  to  prevent  disk  of  mutating  water  meter  from  jam- 
ming against  case  specifying  materials  as  having  higher  coefficient  of 
abrasion  than  ball,  too  general. 

Sufficiency  of  specification  for  patent.    Note,  20  £.  B.  0.  269. 

Tilgtaman's  patent  for  a  process  for  separating  fats  and  oils  is  valid. 

Approved  in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  384,  53 
If.  Ed.  1040,  29  Sup.  Ct.  652,  upholding  Golding  patent  No.  547,242  for 
process  of  expanding  metal ;  Farbenf abriken  of  Elberf eld  Co.  v.  Kuehm- 
sted,  171  Fed.  890,  upholding  Hoffman  patent  for  acetyl  salicylic  acid; 
In  re  Weston,  17  App.  D.  C.  438,  process  for  making  synmietrical  mov- 
able coil  for  electrical  measuring  instrument  patentable;  Rosell  v.  Allen, 
16  App.  D.  C.  567,  upholding  two  bath  process  for  tanning;  Busch  v. 
Jones,  16  App.  D.  C.  35,  upholding  patent  of  process  for  dry-pressing 
folded  sheets  or  signatures  of  printed  matter. 

Miscellaneous.  Cited  in  Tilghman  v.  Werk,  39  Fed.  682,  Catmegie 
Steel  Co.  V.  Cambria  Iron  etc.  Co.,  89  Fed.  755,  American  Bell  Tel.  Co. 
V.  Southern  Tel.  Co.,  34  Fed.  804,  and  Omaha  Electric  Light  &  Power 
Co.  V.  City  of  Omaha,  216  Fed.  856,  133  C.  C.  A.  52,  generally;  Dietrich 
V.  Deavitt,  81  Vt.  168,  69  Atl.  664,  construing  equitable  pleas. 
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UNITED  STATES  KEPORTS- 


103  TTNITED  STATES. 


108  XT.  8.  1-6,  26  L.  Ed.  859,  AMKAPOUS  ETC.  R.  B.  00.  ▼.  OOMBOS- 
aiONEBS  OF  ANNE  ABUNDEIi  COUNTY. 

Onmts  of  immimity  from  taxation  are  never  presmned,  bnt  most  1>e 
clearly  estabUBlied. 

Approved  in  Wiggins  Perry  Co.  v.  East  St.  Louis,  107  U.  S.  371,  27 
Ib.  Ed.  422,  2  Sup.  Ct.  261,  holding  special  license  tax  by  municipality 
not  prohibited  by  statute  providing  that,  feriy  should  have  equal  taxa- 
tion with  others ;  Tennessee  v.  Whitworth^  117  U.  S.  145,  29  L.  Ed.  835, 
6  Sup.  Gt.  651,  argpiendo. 

Charter  of  railroad  granting  the  privileges  and  obligations  of  a  certain 
cXanse  in  charter  of  another  road,  as  far  as  they  affect  the  "construction, 
repair  and  use"  of  the  former,  does  not  include  an  immunity  from  taxation 
eontained  in  such  clause. 

Approved  in  Wilmington  etc.  Ry.  Co.  v.  Alsbrook,  146  U.  S.  296,  36 
I..  Ed.  978, 13  Sup.  Ct.  76  (affirming  UO  N.  C.  154,  14  S.  E.  655),  hold- 
ing tax  immunity  in  road's  charter  did  not  extend  to  branch  lines  au- 
thorized therein. 

Distinguished  in  Tennessee  v.  Whitworth,  117  U.  S.  148,  29  L.  Ed.  836, 
6  Sup.  Ct.  653  (affirming  22  Fed.  83),  where  grant  of  privileges  of  an- 
other's charter  "for  the  government"  of  first  ipcludes  tax  immunity; 
Winona  etc.  Ry.  Co.  v.  Deuel  Co.,  3  Dak.  20, 12  N.  W.  567,  where  a  plain 
exemption  and  holding  exemption  passed  with  sale  of  road. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  39,  100. 

Pact  that  the  State  is  a  large  stockholder  is  of  no  weight  in  deter- 
mining whether  a  doubtful  statute  grants  immunity  ftom  taxation. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Starkweather,  97  Iowa,  164,  69 
ASL  St.  Bep.  408,  31  L.  R.  A.  185,  66  N.  W.  89,  arguendo. 
XI— 13  (193) 
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103  U.  S.  5-11,  26  L.  Ed.  302,  HALL  y.  WISCONSIN. 

Wli^re  a  State  has  entered  into  a  contract  anthorized  liy  statute,  it 
cannot,  by  repealing  the  statute,  escape  its  obligation,  e.  g.,  contract  em- 
ploying State  geologist. 

Approved  in  Deer  v.  Dashiell,  91  Md.  667,  47  All.  1041,  holding  ap- 
pointments made  by  board  of  county  school  commissioner  do  not  bind 
the  incoming  new  board;  Boston  Molasses  Co.  v.  Commonwealth,  193 
Mass.  389;  79  N.  E.  828,  holding  city  of  Boston  in  leasing  lands  acted  as 
private  individual  and  could  not  breach  contract  by  levying  aditional 
tax;  Hile  v.  Troupe,  77  Neb.  201, 109  N.- W.  218,  holding  lessee  of  school 
lands  is  entitled  to  redeem  from  forfeiture  incurred  by  his  delinquency 
in  making  payments;  Hartigan  v.  Board  of  Regents  etc.  University,  49 
W.  Va.  20,  39,  56,  38  S.  E.  701,  708,  716,  refusing  prohibition  to  Regents 
to  prevent  removal  of  professor  in  university;  Fiske  v.  Jefferson  Police 
Jury,  116  U.  S.  134,  29  L.  Ed.  588.  6  Sup."  Ct.  330,  where  repeal  of  con- 
stitutional provision  destroyed  taxing  power  necessary  to  pay  for  ser- 
vices; Roberts  v.  Columbet,  63  Cal.  24,  holding  State  eould  contract  to 
convey  lands  to  be  given  it  by  United  States;  Carr  v.  State,  127  Ind. 
207,  22  Am.  St.  Rep.  627,  11  L.  R.  A.  871,  26  N.  E.  779,  holding  void 
statute  discontinuing  sinking  fund  created  to  pay  bonds;  State  ex  rel. 
Walker  v.  Walker,  88  Mo.  283,  arguendo;  dissenting  opinion  in  Antoni 
V.  Greenhow,  107  U.  S.  795,  27  L.  Ed.  478,  2  Sup.  Ct.  113,  majority  hold- 
ing change  in  method  of  enforcing  receipt  of  coupons  for  taxes  not  im- 
pairment of  obligation;  dissenting  opinion  in  Jobe  v.  Caldwell,  93  Ark. 
520,  125.  S.  W.  429,  majority  discussing  right  of  legislature  to  provide 
compensation  for  defaulting  contractors  on  public  building;  dissenting 
opinion  in  Wilmington  v.  Bryan,  141  N.  C.  680,  688,  54  S.  E.  548,  551, 
majority  holding  city  granting  power  to  city  attorney  to  sue  for  unpaid 
taxes  could  revoke  power  at  any  time. 

Distinguished  in  Long  Island  Water-Supply  Co.  v.  Brooklyn,  166  U.  S. 
690,  41  L.  Ed.  1167,  17  Sup.  Ct.  720,  holding  condemnation  of  property 
not  impairment  of  water  company's  contracts,  though  it  prevents  per- 
formance. 

What  claims   constitute   valid   demands   against   State.    Note,  42 
Xi.  R.  A*  oo. 

Commissioner  engaged  by  contract  at  fixed  salary  for  five  years  to 
effect  a  geological  survey  is  not  a  State  officer  whose  position,  may  be 
abolished  at  wilL 

Approved  in  Martin  v.  United  States,  168  Fed.  204,  93  C.  C.  A.  484, 
holding  clerk  employed  by  Commissioner  to  Five  Civilized  Tribes  not 
officer  of  United  States,  and  not  indic^ble  under  section  5408,  Rev. 
Stats.,  for  fraudulently  withdrawing  public  papers;  Adams  v.  Murphy, 
165  Fed.  308,  91  C.  C.  A.  272,  holding  attorney  for  Creek  nation,  not 
officer  of  nation,   but   only   professional  employee;   United   States  v. 
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SchlierholZy  137  Fed.  621,  special  agent  of  Land  Department  appointed 
nnder  appropriation  act  for  protection  of  timber,  not  an  '^  officer  of  the 
United  States/'  within  Rev.  Stats.,  §  5481,  punishing  extortion;  Rhoden 
V.  Johnston,  121  Ark.  321,  181  S.  W.  129,  holding  road  overseer  not 
public  officer;  City  of  Indianapolis  v.  Martin,  45  Ind.  App.  258,  89  N.  E. 
600,  holding  physician  appointed  to  take  charge  of  contagious  hospital 
was  not  public  officer  of  city;  Porter  v.  Murphy,  7  Ind.  Ter.  426,  104 
8.  W.  669,  holding  attorney  for  Muskogee  nation  not  public  officer,  and 
entitled  to  hearing  before  discharge;  State  v.  Cole,  38  Nev.  219,  223, 
148  Pac.  552,  553,  holding  commissioner  of  Panama-Pacific  Exposition 
appointed  by  State  of  Nevada  not  a  public  officer  of  State;  Auffmordt 
V.  Hedden,  137  U.  S.  327,  34  L,  Ed.  680,  11  Sup.  Ct.  108,  holding  mer- 
chant appraiser  under  section  2930,  Revised  Statutes,  not  an  '^ officer" 
to  be  appointed  by  President;  Snyder  v.  Emerson,  19  Utah,  326,  57  Pac. 
302,  holding  on  demurrer  that  position  of  jailer  not  per  se  an  office. 

Distinguished  in  Lucas  v.  Futrall,  84  Ark.  547,  548,  106  S.  W.  669, 
670,  holding  superintendent  of  State  institution  for  the  blind  a  public 
officer;  Martin  v.  United  States,  7  Ind.  Ter.  465,  104  S.  W.  683,  holding 
clerk  employed  by  Commissioner  of  Five  Civilized.  Tribes  was  an  officer, 
and  indictable  under  Act  Rev.  Stats.,  §  5408,  prohibiting  removal  of  pub- 
lic papers;  Attorney  General  v.  Tillinghast,  203  Mass.  545,  17  Ann.  Gas. 
449, 89  N.  E.  1061,  holding  assistant  city  auditor  appointed  under  author- 
ity granted  to  auditor  is  public  officer;  Walker  v.  Walker,  125  U.  S.  344, 
31  L.  £d.  772,  8  Sup.  Ct.  932  (afiSrming  88  Mo.  284),  where  no  term 
fixed  by  the  contract,  held  State  could  terminate  at  will ;  Crenshaw  v. 
United  States,  134  U.  S,  107,  33  L.  Ed.  828,  10  Sup.  Ct.  433,  holding 
naval  cadet  an  officer  removable  at  will;  United  States  v.  McCrory,  91 
Fed.  296,  33  C.  C.  A.^515,  holding  letter-carrier  an  officer;  Kendall  v. 
Raybauld,  13  Utah,  234,  44  Pac.  1036,  holding  provision  inspector  an 
officer. 

How  far  officer  subject  to  legislative  control.    Note,  25  Am*  Dec. 
704. 

What  are  public  offices.    Note,  63  Am.  St.  Rep.  184,  186,  188,  189, 
192. 

What  is  office  and  how  distinguished  from  employment.    Note,  72 
Am.  Dec.  182,  183,  186. 

Distinction  between  office  and  employment.    Note,  17  Ann.  Gas. 

456. 
Who  are  public  officers.    Note,  17  L.  R.  A.  244. 

108  U.  a  11-21,  26  Jm.  Bd.  439,  DENKIOK  v.  CENTBAL  BAHAOAD  00. 

Wherever,  by  common  law  or  State  statute,  a  right  of  action  or  legal 
liability  arises,  it  is  enforceable  in  any  court  having  jurisdiction  in  such 
matters  which  can  obtain  Jurisdiction  of  the  parties. 
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Approved  in  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  66,  67,  5S 
L.  EcL  700,  701,  29  Sup.  Ct.  397,  sustaining  judgment  obtained  by 
citizen  of  Arizona  in  courts  of  Texas  for  injury  occurring  in  New 
Mexico;  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  565,  567,  44  L.  Ed. 
591,  592,  20  Sup.  €t.  479,  holding  stockholder's  liability  to  additional 
amount  equal  to  his  stock,  created  by  statute,  is  contractual  and  en- 
forceable in  any  court  of  competent  jurisdiction;  De  Biasi  v.  Normandy 
Water  Co.,  228  Fed.  239,  holding  where  employee  agrees  to  elective 
compensation  in  case  of  injury,  no  right  of  action  survives  to  adminis- 
trator for  death  through  negligence;  The  Cuzco,  225  Fed.  174,  holding 
injury  occurring  in  British  Columbia  cannot  support  suit  in  rem  against 
vessel  in  United  States  courts;  Keane  Wonder  Min.  Co.  v.  Cunningham, 
222  Fed.  824,  825,  138  C.  C.  A.  247,  holding  in  suit  brought  in  Nevada 
on  account  of  injury  in  California,  statute  of  latter  State  abolishing 
assumption  of  risk  may  be  applied;  St.  Bernard  v.  Shane,  220  Fed.  854, 
855,  135  C.  C.  A.  399,  allowing  suit  in  Ohio,  brought  by  administratrix 
appointed  in  Michigan  for  injuries  occurring  in  Illinois;  Mattison  v. 
Boston  &  M.  R.  R.,  205  Fed.  824,  holding  New  York  State  court  has" 
jurisdiction  over  suit  by  administratrix  of  citizen  of  Vermont  for  in- 
juries sustained  by  latter  in  New  York;  Southern  Pac.  Co.  v.  De  Valle 
Da  Costa,  190  Fed,  697,  111  C.  C.  A.  417,  holding  corporation  of  Ken- 
tucky may  be  sued  by  administrator  for  injury  caused  alien  intestate 
on  high  seas ;  Baltimore  &  0.  R.  Co.  v.  Evans,  188  Fed.  7,  110  C.  C.  A. 
156,  holding  administrator  appointed  in  residence  of  decedent  is  not 
bound  by  compromise  for  death  made  by  administrator  appointed  at 
scene  of  accident;  Beck  v.  Johnson,  169  Fed.  159,  holding  in  suit  in 
Federal  court  for  Kentucky  on  account  of  personal  injuries,  general 
averment  of  negligence  is  all  that  is  required;  Berwind-White  Coal 
Min.  Co.  V.  Metropolitan  S.  S.  Co.,  166  Fed.  794,  allowing  suit  in  courts 
of  Main^  on  lien  on  vessel  obtained  in  New  Jersey;  Converse  v.  Mears, 
162  Fed.  770^774,  allowing  suit  for  unpaid  stock  by  receiver  of  Min- 
nesota corporation  against  citizen  of  Wisconsin;  Missouri  Pac.  Ry. 
Co.  V.  Lamssi,  161  Fed.  68,  88  C.  C.  A.  230,  allowing  suit  in  Illinois 
by  administrator  of  one  killed  in  Kansas;  Gregory  v.  Southern  Pac. 
Co.,  157  Fed.  116,  holding  limitation  on  suit  in  Oregon  for  injury 
sustained  in  California  is  governed  by  statute  of  Oregon;  Patek  v.  Ameri- 
can Smelting  etc  Co.,  154  Fed.  192,  21  L.  B.  A.  (N.  8.)  273,  83  C.  C.  A. 
284,  allowing  suit  in  Colorado  by  nonresident  alien;  Vacuum  Oil  Co. 
V.  Eagle  Oil  Co.,  154  Fed.  875,  holding  Federal  court  had  jurisdiction 
over  suit  to  prevent  fraudulent  'use  of  trademark  in  Germany ;  Keep 
V.  National  Tube  Co.,  154  Fed.  125,  holding  citizen  of  Minnesota  suing 
for  personal  injuries  in  New  Jersey  is  governed  by  Minnesota  statute 
of  limitations;  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  310,  6  Ann. 
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Gas.  274,  2  L.  Jt.  A.  (N,  8.)  91S,  72  C.  C.  A.  77,  copyright  protected 
by  coinmon-law  remedies  of  action  for  damages,  though  special  remedy 
provided  by  statute;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132 
Fed.  750,  68  C.  C.  A.  89,  cause  of  action  given  by  laws  of  Kansas  to 
ereditor  of  corporation  which  has  isuspend^d  business  against  stock- 
holder, arises  in  Kansas,  not  where  stockholder  resides ;  Leman  v.  Balti- 
more etc.  R.  R.  Co.,  128  Fed.  192,  holding  action  for  death  of  plain- 
tiff's intestate,  citizen  of  Illinois,  caused  by  railway's  negligence  in 
Pennsylvania,  properly  brought  in  Illinois  under  U.  S.  Rev.  Stats., 
§  914;  International  Nav.  Co.  v.  Lindstrom,  123  Fed.  476,  60  C.  C.  A. 
649,  holding  right  of  action  fixed  and  legal  liability  incurred  by  law , 
of  a  State,  any  court  having  jurisdiction  over  subject  matter  and  parties 
is  competent;  Florida  Cent.  &  P.  R.  R.  Co.  v.  Sullivan,  120  Fed.  801, 
61L.  R.  A.  410,  57  C.  C.  A.  167,  holding  law  of  one  State  giving  right  of 
action  and  direction  of  proceeds  of  recovery  controls  in  another  State 
whose  4aws  may  differ  therefrom;  Elliott  v.  Felton,  119  Fed.  273,  56 
C.  C.  A.  74,  holding  finding  of  State  court  is  not  binding  on  Federal 
court  for  reason  that  State  statute  does  not  create  but  preserves  lia- 
bility; Wart  V.  Wart,  117  Fed.  767,  holding  jurisdiction  as  to  wills, 
and  their  probate  as  such,  is  neither  included  in  nor  excepted  out  of 
grant  of  power  of  Federal  courts;  Mexican  Nat.  R.  R.  Co.  v.  Slater, 
115  Fed.  603,  53  C.  C.  A.  239,  holding  wh^re  forms  of  procedure  and 
law  of  trials  in  Federal  court  will  not  mete  out  substantial  justice 
because  of  State  laws,  Federal  court  should  decline  jurisdiction ;  Kirtley 
V.  Holmes,  107  Fed.  6,  52  L.  R.  A.  7S8,  46  C.  C.  A.  102,  holding  stock- 
holders presumed  to  take  stock  subject  to  obligations  imposed  by  law 
on  corporation,  hence  answerable  in  Federal  court  of  com{>etent  juris- 
diction; Y-ta-tah-wah  v.  Rebock,  105  Fed.  259,  holding  rights  of  citizen 
OT  alien  enforced  in  State  or  Federal  court  if  aid  is  properly  sought; 
Vetaloro  v.  Perkins,  101  Fed.  396,  holding  an  action  to  recover  dam- 
ages for  tort  is  not  local  but  transitory  and  can,  as  general  rule,  be 
maintained  wherever  the  wrongdoer  can  be  found;  Denver  etc.  R.  R. 
Co.  V.  Roller,  100  Fed.  744,  41  C.  C.  A,  22,  holding  corporation  of  one 
State,  lawfully  doing  business  in  another,  legally  served  with  summons 
in  State  where  suit  is  brought  subject  to  jurisdiction  of  court  in  that 
State;  Clark  v.  Russell,  97  Fed.  902,  38  C.  C.  A.  541,  holding  right 
existing  and  liability  incurred,  the  latter  may  be  enforced  and  the 
former  pursued  in  any  cQurt  having  jurisdiction  of  matter  and  parties;. 
Midland  Valley  R.  Co.  v.  Le  Moyne,  104  Ark,  336,  337,  148  S.  W.  659, 
holding  statutes  of  Oklahoma  and  Arkansas  being  similar,  suit  may  be 
brought  in  latter  on  account  of  injury  occurring  in  former;  St.  Louis 
etc.  R.  Co.  V.  Heyser,  95  Ark.  417,  Ann.  Gas.  1912A,  610,  130  S.  W.  565, 
holding  State  courts  have  jurisdiction  over  action  brought  against  car- 
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rier  for  damage  to  goods;  St.  Louis  etc.  R.  Co.  v.  McNamare,  91  Ark. 
522,  122  S.  W.  105,  holding  statute  of  Missouri  giving  right  of  action' 
for  death  by  wrongful  act  is  not  penal,  and  may  be  enforced  outside 
of  State;  St.  Louis  etc.  Ry.  Co.  v.  Graham,  83  Ark.  67,  119  Am.  St.  Bep. 
112, 102  S.  W.  701,  allowing  suit  in  f^kansas  by  administrator  appointed 
in  Texas;  Denver  etc.  R.  Co.  v.  Warring,  37  Colo.  132,  86  Pac.  307, 
allowing  suit  in  Colorado  for  injuries  sustained  in  New  Mexico ;  Weaver 
v.  Baltimore  etc.  R.  R.  Co.,  21  D.  C.  501,  allowing  administratrix  ap- 
pointed in  Maryland  to  sue  in  this  district  for  injuries  occurring  herein ; 
HofiEman  v.  Washington- Virginia  Ry.  Co.,  44  App.  D.  C.  422,  424,  allow- 
ing suit  in  District  of  Columbia  by  resident  of  Virginia  against  Vir- 
ginia corporation  doing  business  there;  Moore  v.  Pywell,  29  App.  D.  C. 
319,  322,  9  L.  B.  A.  (N.  S.)  1078,  allowing  suit  a^nst  drug^st  in 
jfchis  District  for  death  occurring  in  Maryland  due  to  his  negligent  filling 
of  prescription;  Reeves  v.  Southern  Ry.-  Co.,  121  Ga.  565,  67  L.  B.  A. 
80S,  49  S.  E.  676,  holding  nonresident  could  sue  foreign  corporation  in 
Geoi^a  for  tort  committed  in  Alabama;  Christiansen  v.  Graver  Tank 
Works,  223  111.  150,  79  N.  E.  101,  holding  in  action  brought  in  Illinois 
for  injury  caused  by  negligence  in  Iowa,  law  of  latter  State  determines 
liability;  Irose  v.  Balla,  181  Ind.  496,  IM  N.  E.  854,  holding  foreign 
judgment  rendered  on  promissory  note  must  be  given  full  faith  and 
credit;  Rochester  v.  Wells^  Faigo  &  Co.  Express,  87  Kan.  170,  40 
L.  R.  A.  (N.  S.)  1095,  123  Pac.  732,  holding  person  suing  in  Kansas 
under  right  conferred  by  Missouri  statute  may  recover  punitive  dam- 
ages for  negligent  death;  Rodman  v.  Missouri  Pac.  Ry.  Co.,  65  Kan. 
650,  70  Pac.  644,  holding  one  must  meet  conditions  of  laws  in  State 
giving  right  if  same  is  to  be  enforced  in  another  State ;  Illinois  etc.  Ry. 
Co.  V.  Eblin,  114  Ky.  825,  71  S.  W.  921,  holding  railroad  company  liable 
in  civil  action,  for  negligently  failing  to  provide  feeding  facilities  for 
horses,  though  Federal  statute  imposed  a  penalty  therefor;  Louisville 
etc.  R.  R.  Co.  v.  Whitlow's  Admr.,  105  Ky.  9,  43  S.  W.  713,  holding 
law  of  State  where  right  was  acquired  or  liability  incurred  governs 
right  of  action,  the  remedy  is  controlled  by  statute  of  State  where  ac- 
tion is  brought;  Williams  v.  Pope  Mfg.  Co.,  52  La.  Ann.  1430,  1431, 
1440,  78  Am.  St.  Bep.  402,  404,  412,  27  South.  857,  858,  861,  holding 
claim  for  damages  arising  from  tort  to  married  women  while  tempo- 
rarily in  one  State  may  be  sued  on  in  State  where  injury  received  if 
she  can  so  sue  in  State  of  domicile;  Mulhall  x-  Fallon,  176  Mass.  268, 
79  Am.  St.  Rep.  312,  57  N.  E.  387,  holding  State  legislature  can  confer 
right  to  nonresident  alien  to  sue  employer  for  negligently  causing  death 
of  relative;  Rick  v.  Saginaw  Bay  Towing  Co.,  132  Mich.  240,  102  Am. 
St.  Bep.  422,  93  N.  W.  633,  holding  in  action  brought  in  Michigan  upon 
injury  caused  by  negligence  in  Canada,  liability  determined  by  law  of 
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Canada;  McGinnis  v.  Missouri  Car  etc.  Co.,  174  Mo.  235,  73  S.  W.  589, 
holding  action  authorized  by  State  statute  can  be  prosecuted  in  another 
State  only  by  persons  authorized  by  such  statute;  Hill  v.  Boston  etc. 
R.  R.  Co.,  77  N.  H.  156,  Ann.  Gas.  19140,  714,  89  Atl.  485,  holding  stat- 
ute prescribing  penjalty  for  negligent  death  caused  by  railroad  was  not 
penal  so  as  to  prevent  enforcement  outside  of  State;  Beachman  v. 
Portsmouth  Bridge,  68  N.  H.  383,  73  Am.  St.  Rep.  608,  40  Atl.  1066, 
holding  ify  in  an  action  of  tort,  there  is  a  conflict  between  the  lex  loci 
and  the  lex  fori,  the  former  governs;  Forrester  v.  Southern  Pac.  Co., 
36  Nev.  271,  48  L.  B.  A.  (N.  S.)  1,  134  Pac.  759,  upholding  right  of 
administratrix  to  sue  for  wrongful  ejectment  of  intestate  from  train; 
Harrill  v.  South  Carolina  etc.  Ry.  Co.,  132  N.  C.  658,  44  S.  E.  109,  110, 
holding  tort  actions,  being  transitory  by  laws  of  one  State,  may  be  tried 
by  court  of  another  State  havii^  jurisdiction  of  subject  matter  and 
parties;  Blair  v.  Newbegin,  66  Ohio  St.  440,  62  N.  E.  1043,  holding 
stockholder  subscribing  for  stock  assumes  contractual  obligation  with 
incident  that  creditor  may  pursue  him  in  any  jurisdiction  where  service 
may  be  had  upon  him;  Chicago  etc.  Ry.  Co.  v.  Mclntire,  29  Okl.  799, 
119  Pac.  1009,  upholding  right  of  administratrix  to  sue  in  Oklahoma 
for  death  of  intestate  occurring  in  Kansas;  Bergman  v.  Inman,  43  Or. 
462,  99  Am.  St.  Rep.  771,  72  Pac.  1087,  holding  in  action  in  Oregon  for 
conversion  of  logs  taken  in  Washington  and  brought  into  Oregon,  stat< 
nte  of  limitations  began  to  run  on  their  removal  from  Oregon;  Connor 
V.  New  York  etc.  R.  Co.,  28  R.  I.  563,  la  Ajul  Gas.  1033,  18  L.  R.  A. 
(N.  S.)  1252,  68  Atl.  481,  upholding  suit  in  Rhode  Island  brought  by 
Connecticut  administrator;  Dennis  v.  Atlantic  Coast  Line  R.  R.  Co.,  70 
S.  C.  258,  106  Am.  St.  Rep.  746,  49  S.  E.  870,  applying  North  Caro- 
lina statute  of  limitations  as  to  action  for  wrongful,  death ;  Howard  v. 
Nashville  etc.  Ry.  Co.,  133  Tenn.  28,  33,  179  S.  W.  382,  383,  allowing 
suit  in  Tennessee  by  ancillary  administrator,  for  injuries  occurring 
in  Alabama;  Whitlow  v.  Nashville  etc.  Ry.  Co.,  114  Tenn.  356,  84  S.  W. 
620,  holding  action  by  administrator  in  Tennessee  maintainable  for 
death  occurring  under  wrongful  death  statute  in  Alabama;  St.  Louis 
etc.  R.  Co.  V.  Sizemore,  53  Tex.  Civ.  502,  116  S.  W.  409,  upholding  suit 
brought  against  railroad  for  injury  sustained  outside  of  State;  Mis- 
souri etc.  Ry.  Co.  v.  Kellerman,  39  Tex.  Civ.  279,  87  S.  W.  403,  allow- 
ing suit  in  Texas  for  injuries  sustained  in  Kansas ;  White  v.  Rio  Grande 
etc.  Ry.  Co.,  25  Utah,  354,  71  Pac.  596,  holding  death  resulting  from 
negligence,  right  of  action  necessarily  depends  upon  the  lex  loci  of 
the  injury  and  not  upon  lex  fori;  Morrisette  v.  Canadian  Pacific  Ry. 
Co.,  76  Vt.  272,  56  Atl.  1103,  enforcing  Canadian  law  as  to  contributory 
negligence  and  assumption  of  risk  by  servant;  Reynolds  v.  Day,  79 
Wash.  .502,  L.  R.  A.  (N.  S.)  1916A,  432, 140  Pac.  683,  5  N.  C.  C.  A,  816, 
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holding  action  may  be  brought  in  Washington  for  injuries  occurring 
in  Idaho;  even  though  former  State  has  adopted  industrial  insurance 
plan ;  dissenting  opinion  in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S. 
134,  48  L.  Ed.  906,  24  Sup.  Ct.  581,  majority  holding  liability  under 
Mexican  statute  for  periodical  payments  to  widow  and  next  of  kin  not 
enforceable  in  Texas,  procedure  not  being  adapted  to  enforcement  of 
right;  dissenting  opinion  in  Cuba  R.  Co.  v.  Crosby,  170  Fed.  381,  95 
C.  C.  A.  539,  majority  holding  in  suit  for  injury  obtained  in  Cuba,  law 
of  Cuba  will  be  presumed  to  be  same  as  of  forum,  in  absence  of  other 
proof;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  700,  701,  40 
C.  C.  A.  638,  majority  holding  Arkansas  statute  authorizing  suit  of  civil 
nature  at  law  or  in  equity  of  which  Federal  court  may  take  jurisdic- 
tion, Federal  jurisdiction  attaches;  Flash  v.  Conn,  109  U.  S.  379,  87 
L.  Ed.  969,  3  Sup.  Ct.  268,  Rhodes  v.  United  States  Nat.  Bank,  66  Fed. 
518,  34  L.  R.  A.  746,  13  C.  C.  A.  612,  Western  Bank  v.  Reckless,  96 
Fed.  73,  76,  Ferguson  v.  Sherman,  116  Cal.  175,  176,  37  L.  R.  A.  624,  47 
Pac.  1024,  Aldrich  v.  Anchor  Coal  etc.  Co.,  24  Or.  38,  41  Am.  St.  Rep. 
836,  32  Pac.  758,  holding  stockholder's  liability  could  be  enforced  in 
any  State ;  Huntington  v.  Attriil,  146  U.  S.  674,  675,  86  L.  Ed.  1130,  13 
Sup.  Ct.  230,  holding  liability  of  corporation  officers  for  debts  of  cor- 
poration for  falsely  certifying,  etc.,  not  penal,  and  enforceable  any- 
where; Wadsworth  v.  Henderson,  16  Fed.  448,  where  heir  held  liable 
for  debts^  arising  from  acceptance  of  inheritance  from  an  estate  ad- 
ministered in  another  State;  Buford  v.  Holley,  28  Fed.  684,  where 
equitable  remedy  given  by  statute  to  simple  contract  debtor,  enforced 
in  United  States  court;  also,  Gillis  v.  Downey,  85  Fed.  488,  29  C.  C.  A. 
286,  Nonce  v.  Richmond  etc.  Ry.  Co.,  33  Fed.  433,  435,  436,  where 
recovery  allowed,  though  action  barred  in  State  where  liability  arose; 
De  la  Vergne  Refrigerating  Mach.  Co.  v.  Montgomery  Brewing  Co.,  46 
Fed.  830,  where  Circuit  Court  in  equity  side  enforced  mechanic's  lien, 
though  statute  grave  jurisdiction  to  State  law  court;  The  City  of  Nor- 
walk,  55  Fed.  109,  110,  where  ship  liable  "in  rem"  for  negligent  kill- 
ing; Northern  Pacific  Ry.  Co.  v.  Mase,  63  Fed,  116,  U  C.  C.  A.  63, 
Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  79,  59  Am.  St.  Rep.  863,  34 
L.  R.  A.  506,  68  N.  W.  667,  Laird  v.  Connecticut  etc.  R.  R.  Co.,  62  N.  H. 
261,  13  Am.  St.  Rep.  566,  Illinois  Central  R.  Co.  v.  Ihlenberg,  75  Fed. 
879,  34  L.  R.  A.  398,  21  C.  C.  A.  546,  Law  v.  Western  Ry.  Co.,  91  Fed. 
819,  Helten  v.  Alabama  Ry.  Co.,  97  Ala.  280,  12  South.  282,  Chicago 
etc.  Ry.  Co.  v.  Rouse,  178  HI.  136,  44  L.  R.  A.  412,  52  N.  E.  952,  Walsh 
V.  New  York  etc.  Ry.  Co.,  160  Mass.  573,  39  Am.  St.  Rep.  516,  36  N.  E. 
585,  Herrick  v.  Minneapolis  etc.  Ry.  Co.,  31  Minn.  16,  47  Am.  Rep.  775, 
16  N.  W.  415,  Central  Trust  Co.  v.  Charlotte  etc.  Ry.  Co.,  65  Fed.  260, 
where  statutory  liability  of  railway  to  employee  enforced  in  another 
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jurisdiction;  Noonan  v.  Delawfire  etc.  Ry.  Co.,  68  Fed.  2j  where  Federal 
eoort  took  judicial  notice  of  State  statute  not  pleaded;  Bigelow  ▼. 
Nickerson,  70  Fed.  121,  30  L.  R.  A.  340, 17  C.  C.  A.  1,  Erickson  v.  Steam- 
ship Co.;  96  Fed.  81,  holding  State  law'  applied  to  negligent  killing  on 
ship  in  State's  jurisdiction;  also  The  Jane  Grey,  95  Fed.  697,  where 
injury  on  hip:h  seas;  Southern  Ry.  Co.  v.  Booknight,  70  Fed.  450,  30 
L.  R.  A.  828,  17  C.  C.  A.  181,  where  statute  provided  that  judgments 
for  injuries  should  be  liens  on  company's  property,  held  to  apply  to 
injuries  arising  out  of  jurisdiction;  Evey  v.  Mexican  Cent.  Ry.  Co.,  81 
Fed.  304,  308,  38  L.  R.  A.  392,  394,  396,  26  C.  C.  A.  407,  where  cause 
of  action  arose  in  Mexico  under  statute  imposing  liability  for  accidents ; 
Hodges  V.  Kimball,  91  Fed.  847,  34  C.  C.  A,  103,  holding  foreign  ad- 
ministrator can  recover  where  ancillary  letters  obtained  after  action 
commenced;  St.  Louis  etc.  Ry.  Co.  v.  Brown,  62  Ark.  260,  35  S.  W.  226, 
South  Carolina  R.  Co.  v.  Nix,  68  Ga.  580,  Central  Ry.  Co.  v.  Swint,  73 
Ga.  654,  Bums  v.  Grand  Rapids  Ry.  Co.,  113  Ind.  172, 174,  15  N.  E.  231, 
232,  Boyce  v,  Wabash  Ry.  Co.,  63  Iowa,  72,  50  Am.  Rep.  731,  18  N.  W. 
674,  Morris  v.  Chicago  etc.  Ry.  Co.,  65  Iowa,  732,  54  Am.  Rep.  42,  23 
N.  W.  145,  Chicago  etc.  Ry.  Co.  v.  Doyle,  60  Miss.  984,  Stoeckman  v. 
Terre  Haute  etc.  R.  Co.,  15  Mo.  App.  508,  Knight  v.  West  Jersey  Ry. 
Co.,  108  Pa.  St.  253,  56  Am.  Rep.  201,  McLeod  v.  Connecticut  etc.  R.  R. 
Co.,  58  Vt.  734,  6  Atl.  650,  where  liability  for  nesrligence  arose  under 
foreign  statutes;  Myers  v.  Railway,  69  Minn.  478,  65  Am.  St.  Rep.  570, 
72  N.  W.  695,  but  holding  foreign  statute  must  be  pleaded;  St.  Joseph 
Ins.  Co.  V.  Leland,  90  Mo.  182,  59  Am.  Rep.  11,  2  S.  W.  432,  where 
common-law  right  against  officer  for  refusing  to  levy  a  tax  enforced 
in  another  Stat6 ;  Delahaye  v.  Heitkemper,  16  Neb.  478,  20  N.  W.  386, 
enforcing  statutory  liability  for  moneys  taken  in  payment  for  intoxi- 
cants; Northern  Pac.  Lumber  Co.  v.  Lang,  28  Or.  258,  52  Am.  St.  Rep. 
787,  42  Pac.  802,  enforcing  a  statuory  lien  of  another  State;  Steed  v. 
Harvey,  18  Utah,  374,  376,  54  Pac.  1012,  1013,  action  in  contract,  botji 
parties  nonresidents;  Cady  v.  Sanford,  53.  Vt.  640,  applying:  rule  to 
judgments;  dissenting  opinion  in  Tuttle  v.  National  Bank  of  the  Re- 
public, 161  HI.  510,  84  L.  R.  A.  767,  44  N.  E.  988,  majority  construing 
foreign  statute  according  to  local  interpretation;  State  v.  Farmer, 
7  Ohio  C.  C.  433,  435,  enforcing  stockholder's  riffht  to  see  stock-books 
of  foreign  corporation  within  the  State ;  Friezen  v.  Allemania  Fire  Ins. 
Co.,  30  Fed.  361,  Brisenden  v.  Chamberlain,  63  Fed.  309,  Central  Trust 
Co.  V.  Charlotte  etc.  Ry.  Co.,  65  Fed.  262,  Little  Rock  etc.  Ry.  Co.  v. 
Townscnd,  41  Ark.  387,  Moores  v.  Winter,  67  Ark.  189,  53  S.  W.  1058, 
Howell  V.  Manglesdorf ,  33  Kan.  199,  5  Pac.  762,  Bryant  v.  McClure,  44 
Mo.  App.  555,  dissenting  opinion  in  Missouri  Pac.  Ry.  Co.  v.  Bradley, 
,'Sl  Neb.  615,  71  N.  W.  289,  Chesapeake  etc.  Ry.  Co.  v.  American  Ex- 


103U.S.U-21  NOTES  ON  J.  S.  EEPOETS.  202 

ch&nge  Bank,  92  Va.  504,  44  L.  B.  A.  467,  23  8.  E.  938,  Rndiger  r. 
Chicago  etc.  Ry.  Co.,  94  Wis.  195,  68  N.  W.  662,  argQCDdo. 

Distinguished  in  Slater  t.  Mexican  National  R.  R.  Co.,  194  U.  S.  126, 
48  L.  Ed.  903,  24  Sup.  Ct.  581,  holding  oot  only  obligation  but  also 
extent  of  the  liability  determined  by  law  where  death  occurred ;  BoBf«n 
etc.  a.  E.  Co.  V.  Hurd,  108  Fed.  119,  66  L.  E.  A.  193,  47  C.  C.  A.  615, 
holding  when  State  sees  fit  to  interpose  its  grand  jnry,  and  tnakea  that 
an  essential  part  of  the  proceedings,  it  is  difficnlt  to  perceive  how  any 
other  State  can  substitute  other  process ;  Hansel  t.  Chapman,  2  App. 
D.  C.  368,  holding  right  of  widow  to  maintenance  out  of  estate  cannot 
be  enforced  against  real  property  situated  in  another  jurisdiction;  Me- 
Ginnis  v.  Missouri  Pac.  Ry.  Co.,  174  Mo.  229,  73  S.  W.  587,  holding  if 
statutes  are  administered  outside  of  jurisdiction  where  enacted  it  must 
be  done  on  principles  of  comity;  Casey  t.  St.  Louis  Transit  Co.,  116 
Mo.  App.  266,  269,  91  S.  W.  430,  431,  holdii^  Missouri  statute  imposing 
liability  of  five  thousand  dollars  for  wrongful  death  created  a  penalty 
and  strictly  construed,  and  action  for  less  amount  not  maintainable; 
overruling  Marsh  v.  Kansas  City  etc.  Ry.  Co.,  104  Mo.  App.  684,  78 
S.  W.  286,  holding  such  statute  not  penal  and  allowing  recovery  of  less 
amount  than  therein  specified ;  Ellis  v.  Davis,  109  U.  S.  497,  27  L.  Ed. 
1010,  3  Sup.  Ct.  334,  Federal  court  refusing,  equitable  relief  where  ade- 
quate statutory  femedy  created  by  State;  In  re  Chilley,  58  Fed.  987, 
Federal  coort  refnsing  jurisdiction  of  probate  of  will  under  acts 
1887-88;  Dale  v.  Atchison  etc.  Ey.  Co.,  57  Kan.  604,  47  Pac.  522,  refus- 
ing to  enforce  liability  for  penal  damages  for  Diligence ;  Usher  v.  West 
Jersey  Ey.  Co.,  126  Pa.  St.  213,  12  Am.  St  B«p.  866,  4  L.  B.  A.  264,  17 
Atl.  598,  holding  party  entitled  by  foreign  statute  could  alone  sue. 

Action  in  one  State  to  enforce  cause  of  action  created  by  statute 
of  another  State.    Note,  14  Am.  St  B«p.  363,  364. 

Wlien  transitory  causes  of  action  may  not  be  prosecuted  in  a  for- 
eign State  or  country.    Note,  59  Am.  St  B«p.  S77. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  266. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
foIIoiM'il  in  actions  originating  in,  or  removed  to  Federal  courts. 
N„tf ,  40  L.  E.  A.  (H.  S.)  441. 

Where  a  New  JTeiMy  sUtat*  gave  the  administrator  right  to  recover 
for  negUeeiitly  caustng  deatli  «f  Intestate,  an  administrator  appointed  h;  a 
New  York  court  may  bring  ntt  in  New  Tork  against  a  New  Jetsey  coipora^ 
tloa.  causlug  the  death  In  New  Jersey. 

Apptoved  ni  Dodpe  v.  Town  of  North  Hudson,  177  Fed.  989,  992.  993, 

Ud  J.  B.  &  J.  M.  Cornell  Co.  v.  Ward,  168  Fed.  52,  93  C.  C-  A.  473, 

foreign  administratoi  jjannot  sue  in  New  Tork  without  taking 
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oat  ancillary  letters;  Williams  y.  Camden  ete.  Ry.  Co.,  138  Fed.  574, 
577,  578,  holding  Kentucky  personal  representative  could  sue  there  for 
death  occurring  under  wrongful  death  statute  in  Ohio,  though  he  could 
have  sued  in  Ohio;  Stockwell  v.  Boston  &  M.  R.  Co.,  131  Fed.  154,  hold- 
ing cause  of  action  for  wrongful  death  occurring  under  statute  in  New 
Hampshire  maintainable  by  personal  representative  in  Vermont,  where 
deceased  was  domiciled;  Dormidy  v.  Sharon  Boiler  Works,  127  Fed.  485, 
applying  Alabama  statute  giving  servant  action  against  master  for  in- 
jury by  coservant  acting  under  orders,  in  suit  in  Federal  court  in 
Pennsylvania  against  Alabama  principal;  Smith  v.  Empire  State  etc. 
Development  Co.,  127  Fed.  465,  holding  service  under  Ballinger's  Codes, 
§  4875,  on  sefSretary  of  foreign  corporation  operating  in  Washington,  in 
action  for  death  of  servant,  constitutes  due  process;  Cincinnati  ete. 
R.  R.  Co.  V.  Thiebaud,  114  Fed.  922,  52  C.  C.  A.  538,  holding  adminis- 
trator appointed  in  accordance  with  State  statute  and  given  right  to 
maintain  action  where  decedent  was  killed  may  maintain  action  in  an- 
other State;  Lyon  v.  Boston  etc.  R.  R.  Co.,  107  Fed.  387,  holding  statute 
does  not  create  new  right  of  action  in  administrator,  but  keeps  alive 
former  one  of  intestate,  with  enlarged  and  remedial  damages;  Davis  v. 
Mills,  99  Fe4*  41,  holding  an  assignee  of  claim  against  corporation  has 
right  to  enforce  against  its  trustees  their  liability  therefor,  under  stat- 
ute making' them  liable;  Baltimore  etc.  R.  R.  Co.  v.  Ryan,  31  Ind.  App. 
603,  68  N.  E.  925,  holding  in  action  in  Indiana  against  railroad  for  death 
by  wrongful  act,  plaintiff  was  entitled  to  benefit  of  Illinois  statute  where 
accident  happened;  In  re  Estate  of  Coe,  130  Iowa,  310,  106  N.  W.  744, 
holding  money  recovered  by  Iowa  administrator  for  wrongful  death 
occurring  in  Illinois  distributed  according  to  law  of  Illinois,  and  not  of 
former  State  where  deceased  domiciled;  Roman  v.  Capital  City  Brick 
etc.  Co.,  125  Iowa,  599, 106  Am.  St.  Rep.  323,  68  L.  R.  A.  132, 101  N.  W. 
440,  holding  Iowa  administrator  could  maintain  action  under  wrongful 
death  act  in  that  State,  though  sole  heir  of  deceased  was  a  nonresident 
alien;  Hartley  v.  Hartley,  71  Kan.  694,  81  Pac.  505,  holding,  where 
wrongful  death  act  of  Iowa  provides  damages  recovered  ''shall  be  dis- 
posed of  as  personal  prox)erty  belonging  to  estate  of  deceased,"  money 
recovered  by  Kansas  administrator,  where  deceased  was  domiciled,  dis- 
tributed according  to  laws  of  Kansas;  Gottlieb  v.  North  Jersey  St.  Ry. 
Co.,  72  N.  J.  L.  484,  63  AtL  340,  holding  the  fund  recovered  not  a  part 
deceased's  estate,  but  is  a  trust  for  benefit  of  persons  named  in  the  act; 
Vance  v.  Souther  R.  R.  Co.,  138  N.  C.  463,  50  S.  E.  861,  holding  letters 
of  administration  issued  in  North  Carolina  for  purpose  of  suing  for 
wrongful  death  occurring  there  are  valid,  though  deceased  resided  else- 
where and  left  no  property  in  that  State;  Hartness  v.  Pharr,  133  N.  C. 
572,  45  S.  E.  903,  holding  damages  recovered  in  action  for  negligence 
causing  death,  the  fund  received  is  distributed  to  beneficiaries  thereof 
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by  statute  of  place  where  cause  of  action  arose;  Utah  Savings  &  Trust 
Co.  V.  Diamond  Coal  etc.  Co.,  26  Utah,  308,  73  Pac.  526,  holding  remedy 
of  Wyo.  Rev.  Stats.  1899,  §  3448,  giving  action  for  damages  for  wrong- 
ful death,  available  to  representative  of  deceased  in  action  in  Utah; 
Bain  v.  Northern  Pacific  Ry.  Co.,  120  Wis.  416,  98  N.  W.  243,  holding 
action  for  wrongful  death  occurring  in  Minnesota  could  be  brought  by 
administrator  in  Wisconsin ;  Louisville  Ry.  Co.  v.  Whitlow,  105  Ky.  1, 
41  It.  R.  A.  616,  43  S.  W.  713,  Texas  etc.  Ry.  Co.  v.  Cox,  145  tJ.  S.  604, 
605,  36  L.  Ed.  838,  12  Sup.  Ct.  908,  909,  Huntington  v.  Attrill,  146  U.  S. 
670,  86  L.  £d.  1129,  13  Sup.  Ct.  229,  Northern  Pacific  R.  R.  Co.  v.  Bab- 
eook,  154  U.  S.  198,  88  L.  Ed.  961,  14  Sup.  Ct.  981,  and  Barrow  Steam- 
ship Co.  V.  Kane,  170  U.  S.  112,  42  L.  Ed.  969,  18  Sup.  Ct.  530,  where 
statutes  of  forum  differed  essentially  from  statute  of  another  State 
which  was  enforced;  Stewart  v.  Baltimore  etc.  Ry.  Co.,  168  U.  S.  448, 
449,  42  L.  Ed.  589,  18  Sup.  Ct.  106,  where  injury  in  Maryland,  and  stat- 
ute provided  that  State  should  sue,  held  that  administrator  coifld  re- 
cover in  court  of  District  of  Columbia;  Boston  etc.  Ry.  Co.  v.  McDuffey, 
79  Fed.  936,  25  C.  C.  A.  247,  holding  wife  could  sue  in  Vermont  where 
injury  in  Canada,  though  Vermont  statute  gave  right  to  administrator; 
Boyd  V.  Clark,  8  Fed.  850,  holding  time  of  limitation  of  State  creating 
right  applied ;  Marvin  v.  Maysville  St.  R.  R.  etc.  Co.,  49  Fed.  437,  Wil- 
son V.  Tootle,  55  Fed.  215,  McCarthy  v.  New  York  etc.  Ry.  Co.,  62  Fed. 
437,  438,  where  foreign  administrator  of  nonresident  recovered;  Mem- 
phis etc.  Packet  Co.  v.  Pikey,  142  Ind.  311,  40  N.  E.  530,  Bruce's  Admr. 
V.  Cincinnati  Ry.,  83  Ky.  178,  180,  Illinois  Cent.  Ry.  Co.  v.  Crudup,  63 
Miss.  299,  Missouri  Pac.  Ry.  Co.  v.  Lewis,  24  Neb.  855,  2  L.  R.  A.  70,  40 
N.  W.  404,  Nelson  v.  Chesapeake  etc.  Ry.  Co.,  88  Va.  975,  15  L.  R.  A. 
587,  14  S.  E.  839,  all  following  rule;  McDonald  v.  McDonald,  96  Ky.  211, 
49  Am.  St.  Rep.  290,  28  S.  W.  483,  where  amount  recovered  distributed 
according  to  statute  where  liability  arose;  Sargent  v.  Sargent,  168 
Mass.  423,  47  N.  E.  122,  where  administrator  appointed  to  collect  assets 
for  a  particular  peiison  in  which  general  estate  has  no  interest. 

Distinguished  in  Whitley  v.  Spokane  etc.  Ry.  Co.,  23  Idaho,  659,  662, 
132  Pac.  126,  127,  and  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  495, 
496,  L.  R.  A.  1915F,  736,  59  L.  Ed.  1067,  1068,  35  Sup.'ct.  655,  holding 
judgment  for  personal  injuries  obtained  by  administratrix  in  Washing- 
ton is  not  bar  to  suit  in  Idaho  by  mother,  when  latter  was  not  joined 
in  Washington  litigation;  Sanbo  v.  Union  Pac.  Coal  Co.,  130  Fed.  53, 
Colorado  administrator  cannot  maintain  action  for  wrongful  death  based 
on  Wyoming  statute  in  courts  of  former  State;  Maysville  St.  R,  R. 
etc.  Co.  V.  Marvin,  59  Fed.  96,  8  C.  C.  A.  21,  where  administrator  could 
not  recover  in  Federal  court  in  State  of  injury;  Van  Doren  v.  Pennsyl- 
vania Ry.  Co.,  93  Fed.  -266,  35  C.  C.  A.  282,  where  query  whether  ad- 
ministrator  conld  recover   in   his  own   forum,   when   foreign   statute 
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required  widow  to  bring  aetion ;  Ash  v.  Baltimore  etc.  Ry.  Co.^  72  Md. 
150,  15]i,  20  Ahl  St.  Rep.  465,  466,  19  Atl.  645,  646,  where  foreign  ad- 
ministrator refused  relief  in  f onim  requiring  suit  to  be  brought  by 
widow ;  Davis  v.  New  York  etc.  R.  Co.,  143  Mass.  302,  58  Am.  R«p.  189, 
9  N-  E.  815,  where  damages  penal;  Vawter  v.  Missouri  Pac.  Ry.  Co.,  84 
Mo.  684,  54  Am.  Rep.  106,  where  resident  administrator  could  not  re^ 
cover,  though  statute  of  State  where  injury  arose  gave  right  to  adminis- 
trator; Wooden  v.  Western  New  York  etc.  Ry.  Co.,  126  N.  Y.  16,  22 
Am.  St  Rep.  806,  13  L.  R.  A.  461,  26  N.  E.  1051,  where  amount  of  re- 
covery limited  by  statute  of  forum;  Texas  &  Pac.  Ry.  Co.  v.  Richards, 
68  Tex.  377,  4  S.  W.  628,  and  De  Ham  v.  Mexican  Nat.  Ry-  Co.,  86  Tex. 
71,  23  S.  W.  382,  where  foreign  statute  refused  enforcement  because  in 
conflict  with  common  law  of  forum. 

Right  of  action  for  injuries  causing  death  received  in  another 
State.    Note,  87  Am.  Rep.  161.  •     r     . 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  923. 

Suits  in  domestic  forum  by  nonresidents  against  foreign  corpora- 
tions.   Note,  2  Ann.  Gas.  210. 

Suit  in  foreign  jurisdiction  under  statute  permitting  recoveiy  for 
death  by  wrongful  act.    Note,  2  Ann.  Gas.  806. 

Right  of  action  under  foreign  statutes  for  causing  death.    Note,  15 
L.  R.  A.  585. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
543,  550,  552,  553. 

Bight  to  recover  for  Injury  resulting  in  death,  depends  upon  statute, 
and  is  of  very  recent  origin. 

Approved  in  Teti  v.  Consolidated  Coal  Co.,  217  Fed.  446,  holding  ad- 
ministrator could  not  sue  for  benefits  accruing  to  mother  and  father 
of  intestate  on  account  of  latter 's  wrongful  death;  Anderson  v.  Louis- 
ville etc.  R.  Co.,  210  Fed.  693,  127  C.  C.  A.  277,  upholding  suit  by  ad- 
ministrator for  injuries  arising  under  Federal  Employer^'  Liability 
Act;  Strait  v.  Yazoo  &  M.  V.  R.  Co.",  209  Fed.  160,  49  L.  R.  A.  (N.  S.) 
1068,  126  C.  C.  A.  105,  holding  suit  for  injury  occurring  in  Mississippi 
may  be  brought  by  mother  of  person  in  Tennessee;  Younts  v.  South- 
western Tel.  &  Tel.  Co.,  192  Fed.  203,  holding  individual  cannot  sue 
telephone  company  for  penalty  for  failure  to  extend  lines;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Conley,  187  Fed.  951,  110  C.  C.  A.  97,  upholding 
suit  brought  under  Federal  Employers'  Liability  Act;  De  Valle  Da 
Costa  V.  Southern  Pac.  Co.,  160  Fed.  218,  upholding  suit  in  Ma^isachu- 
setts  by  administrator  appointed  ainder  authority  of  Kentucky  statute; 
Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  351,  holding  act  of  Pennsylvania 
of  April  26,  1855,  did  not  confer  right  of  action  on  nonresident  alien; 
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Stern  v.  La  Compagnie  Generale,  110  Fed.  998,  holding  action  in  another 
State  rests  solely  upon  statutory  enactments  of  the  territorial  jurisdic- 
tion wherein  the  negligence  and  the  death  occurred;  Maher  v.  Union 
Pac.  etc.  Ry;  Co.,  186  Fed.  310,  45  C.  C.  A.  301,  holding  negligence  of 
engineer  and  conductor,  and  not  of  train  dispatcher,  precludes  recovery, 
they  being  fellow-servants;  Watford  v.  Alabama  etc.  Lumber  Co.,  152 
Ala.  183,  44  South.  568,  holding  in  action  in  Alabama  for  tort  com- 
mitted in  Florida,  law  of  latter  State  must  be  alleged  and  proven; 
Bonthron  v.  Phoenix  Light  etc.  Co.,  8  Ariz.  131,  61  L.  R.  A-  668,  71  Pac. 
941,  allowing  suit  in  Arizona  brought  by  parents,  citizens  of  Canada; 
Ryan  v.  North  Alaska  Salmon  Co.,  153  Cal.  439,  440,  95  Pac.  862,  863, 
holding  laws  of  territory  of  Alaska  as  to  right  to  sue  must  be  alleged 
and  proven;  Stewart  v.  Baltimore  etc.  R.  R.  Co.,  6  App.  D.  C.  61,  64, 
66,  refusing  to  allow  suit  by  administratrix  for  injury  occurring  to 
intestate  in  Maryland;  Ferguson  v.  Washington  etc.  R.  R.  Co.,  6  App. 
D.  C.  535,  refusing  to  allow  husband  to  sue  for  death  of  wife  without 
taking  out  letters  of  administration;  Wabash  R.  Co.  v.  Hassett,  170 
Ind.  381,  83  N.  E.  709,  holding  plaintiff  suing  on  injury  occurring  in 
foreign  State  must  allege  and  prove  statute  of  that  State;  Metrakos 
V.  Kansas  City  etc.  Ry.  Co.,  91  Kan.  346,  137  Pac.  954,  refusing  to 
allow  foreign  administrator  to  sue  in  Kansas  for  injury  occurring  to 
citizen  in  that  State;  Southern  Pac.  Co.  v.  Crenshaw,  5  Qa.  App.  683, 
63  S.  E.  868,  holding  State  co\irts  must  enforce  provisions  of  Hepburn 
Act  regarding  carriers'  liability  for  damage  to  goods;  Christensen  v. 
Floriston  Pulp  &  Paper  Co.,  29  Nev.  560,  562,  563,  92  Pac.  213,  214, 
allowing  action  in  Nevada  for  injury  occurring  in  California ;  Cetof onte 
V.  Camden  Coke  Co.;  78  N.  J.  L.  671,  27  L.  R.  A.  (N.  S.)  1058,  75  Atl. 
917,  holding  administrator  may  maintain  action  for  benefit  of  nonresi- 
dent widow  of  injured  alien;  Free  v.  Southern  Ry.,  78  S.  C.  61,  58 
S.  E.  953,  holding  difference  in  beneficiaries  denoted  by  various  statutes 
will  not  bar  suit  by  administrator  on  injury  occurring  in  foreign  State; 
Norfolk  etc.  Ry.  Co.  v.  Denny's  Admr.,  106  Va.  398,  56  S.  E.  326,  hold- 
ing in  suit  on  injury  occurring  in  foreign  State,  laws  of  two  States  will 
be  presumed  to  be  similar  in  absence  of  special  proof;  McMillan  v. 
Spider  Lake  etc.  Lumber  Co.,  115  Wis.  338,  339,  95  Am.  St.  Bep.  947, 
91  N.  W.  981,  holding  the  legislature  of  a  State  may  confer  right  of 
action  upon  nonresident  aliens,  but  unless  it  does  so,  the  statute  is  not 
extraterritorial;  dissenting  opinion  in  Chambers  v.  Baltimore  etc.  R.  R. 
Co.,  207  U.  S.  152,  52  L.  Ed.  148,  28  Sup.  Ct.  34,  majority  holding  Ohio 
statute  allowed  suit  by  personal  representative  in  Ohio  courts  only  when 
deceased  was  Ohio  citizen;  The  Harrisburg,  119  U.  S.  204,  30  L.  Ed. 
359,  7  Sup.  Ct.  142,  holding  such  liability,  if  recoverable  in  rem  against 
a  ship,  must  be  brought  within  statutory  time,  and  the  injury  must 
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occur  while  the  ship  is  in  the  State's  jurisdiction;  The  E.  B.  Ward, 
Jr.,  4  Woods,  150,  16  Fed,  260,  and  Boyd  v.  Clark,  8  Fed.  852,  where 
right  lost  by  failure  to  bring  suit  within  time  limited  by  statute  of 
foreign  State,  creating  liability;  Hamilton  v.  Hannibal  etc.  Ey.  Co.,  39 
Kan.  60,  18  Pac.  60,  and  O'Reilly  v.  New  York  etc.  Ry.  Co.,  16  R.  I. 
393,  394,  5  L.  B.  A.  867, 17  Atl.  908, 16  R.  I.  396,  6  L.  R.  A.  720,  19  AtL 
244,  both  holding  foreign  statute  must  be  pleaded  or  common-law  rule 
of  nonsurvival  will  be  applied;  Asher  v.  Cabell,  50  Fed.  824,  1  G.  C.  A. 
693,  New  Orleans  v.  Abbagnato,  62  Fed.  245,  26  L.  B.  A.  334,  10  CCA. 
361,  Davidow  v.  Pennsylvania  Ry.  Co.,  85  Fed.  944,  and  Belding  v. 
Black  Hills  etc.  Ry.  Co.,  3  S.  D.  373,  53  N.  W.  751,  all  arguendo. 

Actions  for  injuries  resulting  in  death.    Note,  48  Anu  Dec  638, 
684,  641. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  91  Am.  8t»  Rep. 
781. 

Law  governing  distribution  of  damages  recovered  for  death  by 
wrongful  act.    Note,  8  Aim,  Oas.  149. 

Conflict  of  laws  as  to  action  for  death  or  bodily  injury.    Note, 
56  L.  R.  A.  196,  197,  208,  214,  222. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  56  L.  R.  A.  814. 

Law  governing  distribution  of  fund  for  negligently  causing  death. 
Note,  4  L.  R.  A.  (N.  S.)  815. 

Administrator  appelated  by  courts  of  one  State  cannot  In  general  main- 
tain an  action  In  tbat  capacity  in  the  courts  of  anotber  State. 

Ajiproved  in  Smith  v.  Madden,  78  Fed.  833,  where  foreign  adminis- 
trator -sued  in  Federal  court  of  a^iother  State. 

Suit  for  statutory  penalty  as  civil  or  criminal  prosecution.    Note, 
27  ii.  R.  A.  (N.  S.)  759. 

Liability  for  injury  due  to  neglect  of  statutory  precautions.    Note, 
19  £.  R.  0.  56. 

103  XT.  8.  22-25,  26  L.  Ed.  360,  PBEWIT  ▼.  WILSON. 

Deed  for  valuable  and  adequate  consideration  will  not  be  vitiated  by 
fraudulent  purpose  of  grantor,  to  defeat  his  creditois,  unless  grantee  is 
chargeable  with  knowledge  of  that  purpose. 

Approved  in  Yansickle  v.  Wells,  Fargo  &  Co.,  105  Fed.  25,  holding 
deed  from  husband  to  wife  in  pa3mient  of  indebtedness  not  impeachable 
by  husband's  creditor  on  ground  that  accounts  between  coupl^ cannot 
be  enforced  by  her;  First  Nat.  Bank  v.  FoUett,  20  Colo.  App.  380, 
80  Pac.  150,  holding  conveyance  to  one  creditor  in  satisfaction  of  her 
claim  with  intent  to  defraud  others  cannot  be  set  aside  unless  first 
creditor  knew  of  fraudulent  intent;  In  re  Kelley,  81  Minn.  173,  83 
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N.  W.  505,  holding  indorsement  of  rate  by  member  of  firm  prior  to  in- 
solvency thereof  binds  firm,  provided  indorsee  creditor  had  no  fraudu- 
lent knowledge;  Blair  State  Bank  v.  Bunn,  61  Neb.  469,  85  N.  W.  529, 
holding  preferred  creditor  being  friend  of  insolvent  debtor  only  raises 
suspicion,  but  does  not  prove  fraudulent  knowledge  of  creditor;  Jones 
V.  Simpson,  116  U.  S.  615,  29  L.  Ed.  744,  6  Sup.  Ct.  541,  adequate  con- 
sideration being  shown,  party  alleging  fraud  must  show  vendee's  bad 
faith ;  Davis  v.  Schwartz,  155  U.  S.  638,  39  L.  Ed.  293,  15  Sup.  Cf .  240, 
sustaining  mortgage  given  by  insolvent  to  father-in-law;  Thompson  v. 
Crane,  73  Fed.  334,  sustaining  transfer  of  property  to  son,  for  value; 
Seeleman  v.  Hoagland,  19  Colo.  235,  34  Pac.  997,  pleading  defective, 
where  grantee  was  not  charged  with  notice;  Hough  v.  Dickinson,  58 
Mich.  95,  24  N.  W.  811,  holding  transferee's  knowledge  of  debtor's 
intent  sufficient  to  render  transaction  fraudulent;  Flemington  Nat. 
Bank  v.  Jones,  50  N.  J.  Eq.  250,  24  Atl.  930,  withholding  mortgages 
from  record  held  not  sufficient  evidence  of  fraud;  Hetterman  Bros. 
Co.  V.  Young  (Tenn.),  52  S.  W.  546,  holding  where  adequate  considera- 
tion was  shown  burden  was  on  attacking  creditor  to  show  fraud;  dis- 
senting opinion  in  Metz  v.  Blackburn,  9  Wyo.  510,  65  Pac.  863,  majority 
holding  antenuptial  contracts  where  husband  and  wife  did  not  intend 
to  deprive^^  creditors  of  their  rights  cannot  be  set  aside. 

Distinguished  in  Metz  v.  Blackburn,  9  Wyo.  507,  65  Pac.  861,  hold- 
ing antenuptial  contracts,  where  husband  and  wife  did  not  intend  to 
deprive  creditors  df  their  rights,  cannot  be  set  aside. 

Voluntary  conveyances.    Note,  14  Am.  St.  Bep.  741. 

Fraudulent  cohveyances — Knowledge  of  vendee  as  affecting  validity 
of.    Note,  34  Am.  St.  Rep.  396. 

Participation  in  vendor's  ftaud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  K.  A.  39,  43. 

Marriage  la  a  valuable  consideration  to  support  a  settlement  and  re- 
celves  the  highest  respect  in  law. 

Approved  in  Savage  v.  Savage,  141  Fed.  349,  3  L.  B.  A.  (N.  S.)  923, 
72  C.  C.  A.  494,  holding:  trust  deed  to  secure  payment  of  amount  of 
alimony  to  former  wife  for  her  life  in  consideration  that  she  release 
the  lien  of  the  alimony  from  other  property  not  affected  by  later  remar- 
riage; Miles  V.  Monroe,  96  Ark.  539,  132  S.  W.  646,  upholding  gift  of 
mare  made  by  grantor  while  in  solvent  condition ;  Klauber  v.  Vigneron, 
3  Cal.  Unrep.  798,  32  Pac.  249,  upholding  conveyance  of  interest  in 
mortgaged  premises;  Droop  v.  Ridenour,  11  App.  D.  C.  242,  upholding 
conveyance  made  to  intended  wife ;  Smith  v.  Maxey,  186  Mich.  165,  152 
N.  W.  1016,  holding  obtaining  location  of  sawmill  provided  valuable 
consideration  for  conveyance  of  land ;  J.  P.  Leininger  Lbr.  Co.  v.  Dewey, 
86  Neb.  664,  21  Ann.  Can.  471,  126  N.  W.  88,  refusing  to  set  aside  con- 


209  ROYAL  INSURANCE  CO.  v.  STINSON.    103  U.  S.  25-30 

veyance  made  in  fraud  of  creditors  where  K^antee  was  unaware  of  the 
fraud;  Stanley  v.  Schwalby,  162  U.  S.  276,  40  L.  Ed.  967,  16  Sup.  Ct. 
763,  agreement  to  establish  military  headquarters  thereon  held  valuable 
consideration  for  transfer  of  land;  ^ohn  v.  Knox,  90  Cal.  274,  13 
L.  R.  A.  718,  27  Pac.  216,  holding  marriage  sufficient  consideration  for 
transfer  from  father  to  daughter;  State  v.  Osbom,  143  Ind.  678,  42 
N.  £.  923,  holding  marriage  sufficient  consideration  for  transfer  to 
tzxistee. 

Whether  one  may  be  a  "purchaser"  for  valuable  consideration 
where  nothing  capable  of  money  measurement  given.  Note,  4 
B.  R.  0.  786. 

Enforceability  of  contract  to  make  settlement.  Note,  24  £.  R.  0» 
187. 

Antenaptial  settlement,  though  made  with  ftaadnlent  design  bj  set- 
tler, as  to  his  creditors,  should  not  be  annulled  withont  clearest  proof  of 
wife's  participation,  for  upon  its  annulment  there  can  be  no  dissolution  of 
the  marriage,  whleh  was  the  consideration. 

Approved  in  Nance  v.  Nance,  84  Ala.  376,  6  Am.  St.  Rep.  378,  4  South. 
700,  Gibson  v.  Bennett,  79  Me.  304,  9  Atl.  727,  and  Tolman  v.  Ward,  86 
Me.  305,  41  Am.  St.  Rep.  557,  29  Atl.  1082,  all  holding  antenuptial  settle- 
ment valid;  Ashford  v.  Prewitt,  102  Ala.  269,  48  Am.  St.  Rep.  38,  14 
South.  664,  holding  Mrs.  Prewitt  was  bona  fide  purchaser  of  land  in- 
volved in  principal  case;  Cohn  v.  Knox,  90  Cal.  274,  13  L.  R.  A.  718, 
27  Pac.  216,  holding  conveyance  by  father  to  daughter,  in  consideration 
of  her  marriage,  valid. 

Distinguished  in  Seekel  v.  Winch,  108  Iowa,  104,  78  N.  W.  821,  hold- 
ing transfer,  in  consideration  of  future  care  and  support,  voluntary  and 
fraudulent. 

Validity  of  antenuptial  settlements  as  against  husband's  creditors. 
Note,  40  Am.  Rep.  622. 

Marriage  settlements.    Note,  50  Am.  Dec.  372,  373. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 

Note,  90  Am.  St.  Rep.  509. 
Validity  of  conveyance  in  consideration  of  marriage  as  against 
'  creditors  of  grantor.    Note,  21  Ann.  Oafl.  473,  474. 

103  U.  8.  25-^,  26  L.  Ed.  473,  BOTAL  INSURANCE  GO.  ▼.  STDTOON. 

If  meehanie's  lienholder  had  insurable  interest  in  building  at  time 
policy  issued  and  at  time  of  loss,  he  has  complete  cause  of  action  against 
Innreis,  and  it  is  immaterial  whether  or  not  he  further  prosecuted  his  lien. 

Distinguished  in  Healey  Ice  Mach.  Co,  v.  Green,  181  Fed.  895,  holder 
of  mechanic's  lien  has  no  claim  on  proceeds  of  insurance  policy  taken 
21—14 
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out  by  owner;  Sides  v.  Knickerbocker  Life  Ins.  Co.,  16  Fed.  653,  where 
diminution  of  interest  did  not  affect  right  to  recover  on  life  policy; 
Burton-lingo  Co.  v.  Patton,  16  N.  M.  314,  315,  27  L.  R.  A.  (N.  S.) 
420,  107  Pac.  682,  683,  holding  foreclosure  of  mechanic's  lien  on  prop- 
erty will  not  render  insurance  policy  void. 

Where  ci^tor  effects  Insurance  cm  property  mortgaged  or  pledged  to 
liim  as  security,  insurer  does  not  become  surety  of  the  debt  nor  does  he 
acquire  all  the  rights  of  a  surety;  e.  g.,  right  to  complain  of  sozrender  of 
collateral  securities. 

Approved  in  Nelson  v.  Bound  Brook  Ins.  Co.,  43  N.  J.  Eq.  260,  8  Am* 
St.  Rep.  312,  11  Atl.  683,  holding,  under  facts,  company  not  entitled  to 
be  subrogated  to  mortgagee's  rights;  dissenting  opinion  in  New  Hamp- 
shire etc.  Co.  V.  National  Life  Ins.  Co.,  112  Fed.  203,  57  L.  R.  A.  692, 
50  C.  C.  A.  188,  majority  holding  one  subrogated  to  interest  of  another 
must  raise  objections  at  proper  time  and  meet  all  conditions  or  be  es- 
topped ever  afterward. 

Distinguished  in  New  Hampshire  Fire  Ins.  Co.  v.  National  Life  Ins. 
Co.,  112  Fed.  206,  57  L.  R.  A.  692,  50  C.  C.  A.  188,  holding  one  sub- 
rogated to  interest  of  another  must  raise  objections  at  proper  time  and 
meet  all  conditions  or  be  estopped  ever  afterward. 

After  loss  and  payment  of  insurance  procured  by  creditor,  sufficient  to 
discharge  deht,  insurers  may  be  entitled  to  be  subrogated  to  rights  of  cred- 
itor against  debtor. 

Approved  in  Phenix  Ins.  Co.  v.  First  Nat.  Bank,  85  Va.  768,  17  Am. 
fit  Rep.  102,  2  L.  R.  A.  668,  8  S.  E.  720,  where  loss  paid  was  not  suffi- 
cient to  discharge  debt,  company  could  not  be  subrogated. 

Owner  of  property  has  insurable  iBterest  therein,  to  extent  of  its  value, 
though  it  be  mortgaged  for  greater  amount. 

Approved  in  United  States  v.  American  Tobacco  Co.,  166  U.  S.  479, 
41  L.  £d.  1085,  17  Sup.  Ct.  623,  holding  company  had  insurable  interest 
in  revenue  stamps;  Heller  v.  National  Marine  Bank,  89  Md.  62,  45 
Ik  R.  A.  445,  43  Atl.  805,  lien  of  preferred  stock  did  not  extend  to  in- 
surance money  payable  to  corporation;  McDowell  v.  Morath,  64  Mo. 
App.  297,  where  owner  insured  building  to  indemnify  mortgagee,  latter 
had  right  to  settle  for  amount  due;  Sun  Fire  Office  v.  Clark,  53  Ohio 
St.  424,  38  L.  R.  A.  568,  42  N.  E.  250,  giving  of  mortgage  not  within 
proviso  against  change  of  title. 

One  holding  mechanic's  lien  on  mortgaged  building,  by  virtue  of  con- 
tract with  owner,  lias  insurable  interest,  Umited  only  by  Talue  of  property 
and  amount  of  his  claim. 

Approved  in  McLaughlin  v.  Park  City  Bank,  22  Utah,  485,  63  Pac. 
591,  holding  a  receiver  or  attaching  creditor  has  an  insurable  interest 
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and  can  insure  property  for  his  benefit;  Commercial  Fiye  Ins.  Co.  v. 
Capital  City  Ins.  Co.,  81  Ala.  323,  60  Am.  Rep.  164,  8  South.  223,  where 
assignee  of  builder  recovered  on  policy,  though  builder  had  received 
some  installments;  West  Coast  Lumber  Co.  v.  State  Ins.  etc.  Co.,  98  Cal. 
513,  33  Pac.  261,  where  lienholder  recovered  full  amount;  dissenting 
opinion  in  Farmers'  Loan  etc.  Co.  v.  Penn  Plate  Glass  Co.,  103  Fed.  161, 
50  L.  B.  A.  710,  43  C.  C.  A.  114,  majority  holding  mortgagor  not  com- 
pelled to  keep  property  insured  for  benefit  of  mortgagee,  and  latter  has 
no  lien  if  insurance  is  procured  by  purchaser  of  mortgaged  property. 

Insurable  interest  in  unfinished  building  under  construction  by  con- 
tractor.   Note,  4S  L.  B.  A.  664. 

When  insurable  interest  must  exist  under  fire  policies.    Note,  52 
L.  B.  A.  333,  335. 

108  U.  8.  30-40,  26  L.  Ed.  364,  FOIiGEB  Y.  UNITED  STATED 
Not  cited. 

103  U.  a  40-44,  26  L.  Ed.  817,  BAMBEBGEB  Y.  TEBBY. 

Stipulation  in  writing,  filed  and  entered  of  record,  that  cause  be  tried 
by  court,  is  equlYalent  to  waiver  of  Jury. 

Approved  in  Brown  v.  Pechman,  55  S.  C.  564,  33  S.  E.  735,  holding 
stipulation  as  to  facts  binding  on  parties  at  second  trial  of  case. 

Trial  court  may  at  any  time,  e.  g.,  at  close  of  testimony,  permit  either 
party  to  amend  any  defect  In  the  process  or  pleadings  upon  such  conditions 
M  it  shall,  in  its  discretion,  or  by  its  rules,  provide. 

Approved  in  Coeur  d'Alene  Lumber  Co.  v.  Thompson,  215  Fed.  15, 
L.  B.  A.  1915A,  731, 131  C.  C.  A.  316,  allowing  amendment  to  complaint 
so  as  to  strike  out  allegation  as  to  knowledge  of  plaintiff  of  existence 
of  dangerous  instrumentality  causing  death  of  child;  Clemmeiis  v. 
Washington  Park  Steamboat  Co.,  171  Fed.  172,  amending  judgment  so 
as  to  affect  real  defendant  sued  under  fictitious  name;  McDonald  v. 
Nebraska,  101  Fed.  177,  41  C.  C.  A.  278,  holding  right  of  amendment 
extends  to  summons,  writs,  declaration,  return,  judgment,  etc.,  in  civil 
causes  in  Federal  court  even  after  trial  and  judgment ;  Sumacher  v.  St. 
Louis  &  S.  F.  R.  Co.,  39  Fed.  181,  and  Baker  v.  Barber  Asphalt  Pav. 
Co.,  92  Fed.  122,  both  holding  amendment  might  be  allowed  after  ver- 
dict; Bowden  v.  'Bumham,  59  Fed.  755,  8  C.  C.  A.  248,  holding  amend- 
ment as  to  citizenship  of  parties  related  to  commencement  of  action. 

Amendment  of  pleadings  on  trial.    Note,  5  Ann.  Gas.  674. 

Where  amendment  allowed  at  close  of  testimony  changed  neither  nature 
of  case  nor  real  issue,  but  merely  presented  fairly  by  pleadings,  the  con- 
troversy as  it  had  actually  been  tried,  court  properiy  fefused  to  vacate 
submission. 
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Approved  in  Bainum  v.  American  Bridge  Co.,  141  Fed.  180,  allowing 
amendment  of  complaint  short  time  before  trial  to  state  defendant  to  be 
a  corporation  of  New  York  instead  of  New  Jersey,  there  having  been 
no  doubt  on  either  side  as  to  the  real  parties ;  Dunn  v.  Mayo  Mills,  134 
Ped.  805, '67  C.  C.  A.  450,  allowing  amendment  of  complaint  at  trial  by 
substituting  a  true  copy  of  the  contract  sued  on  for  an  unsigned  and 
inaccurate  one  that  had  been  inserted;  Brown  v.  Pechman,  55  S.  G.  564, 
S3  S.  E.  735,  arguendo. 

103  U.   8.   44-49,   26  L.   Ed.   367,   PENNOOK  Y.   OOMMI8SIONEB0   OF 
FBANKUN  COimTY. 

Question  as  to  wbethar  lands  of  half-blood  Indian*  member  of  tribe, 
are  taxable  depends  upon  constructloa  of  treaties  between  United  States 
and  that  tribe. 

Approved  in  Smith  v.  Bonifcr,  154  Fed.  889,  holding  marriage  of 
Walla  Walla  Indian  to  French  Canadian  would  not  (tffect  allotment 
right  of  her  son ;  Western  Inv.  Co.  v.  Tiger,  21  Okl.  636,  96  Pac.  605, 
upholding  validity  of  grant  made  by  full-blood  Creek  Indian  five  years 
after  supplemental  Creek  agreement;  Frezee  v.  Spokane  County,  29 
Wash.  291,  69  Pac.  783,  holding  lands  not  taxable  by  State  so  long  as 
the  Federal  government  has  an  interest  in  them,  either  legal  or  equi- 
table; Elk  V.  Wilkins,  112  U.  S.  100,  28  L.  Ed.  646,  5  Sup.  Ct.  44,  hold- 
ing Indian,  not  taxed  and  unnaturalized,  not  entitled  to  vote;  Commis- 
sioners of  Allen  County  v.  Simons,  129  Ind.  199,  13  L.  R.  A.  514,  28 
N.  £.  422,  where  lands  granted  to  chief  in  fee,  by  treaty,  were  held  not 
taxable. 

Those  of  Indian  blood  who  accepted  the  grant  of  tenth  article,  treaty 
with  Sacs  and  Foxes,  of  July,  1860,  were  excluded  from  benefits  and  ft^ed 
ftom  restrictions  of  other  articles,  except  as  they  were  repeated. 

Explained  and  distinguished  in  Wau-pe-man-qua  v.  Aldrich,  28  Fed. 
495,  whei«,  under  the  facts,  lands  patented  to  Indian  remained  exempt. 

Where  half-breed  Indian  took  patent  in  fee  simple  to  lands  in  Kansas^ 
under  seventeenth  article  of  treaty  with  Sacs  and  Foxes,  Febmary,  1867« 
did  not  go  with  her  tribe  but  kept  up  her  tribal  relations,  such  lands  are 
subject  to  taxation  by  the  State. 

Distinguished  in  Commissioners' of  Allen  County  v.  Simons,  129  Ind. 
199, 13  L.  IL  A.  514,  28  N.  E.  422,  where,  under  treaty  granting  lands  to 
chief  in  fee,  they  were  held  not  taxable;  Auditor-General  v.  Williams, 
94  Mich.  186,  53  N.  W.  1099,  lands  patented  to  Indian,  with  restriction 
on  alienation,  held  not  taxable. 

103  U.  S.  49-62,  26  L.  Ed.  347,  OOlTaBESS  ETC.  8PBIK0  00.  Y.  KKOWIt- 
TON. 

Contract  to  subscribe  for  stock  in  Kew  York,  on  proposed  increase  of 
capitaUzation,  at  less  than  par,  is  malum  prohibitom,  not  malum  in  se; 
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tliere  18  no  moral  ttupitude  In  such  contract,  nor  is  it,  of  itself,  fraudulent, 
howoTer  much  it  may  afford  f aclUtlee  for  fraud. 

Approved  in  In  re  Desnoyers  Shoe  Co.,  210  Fed.  535,  holding  sub- 
scriber receiving  certain  benefits  although  stock  never  issued  could  not 
repudiate  subscription  in  bankruptcy,  {lobinson  v.  Mutual  Reserve  Life 
Ins.  Co.,  182  Fed.  857,  upholding  recovery  of  premiums  paid  on  void 
insurance  policy;  In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  holding  eerier 
fined  for  delivery  of  goods  without  bill  of  lading  is  not  precluded  from 
collecting  freight  on  same;  United  States  v.  Biggs,  157  Fed.  269,  hold- 
ing contract  whereby  one  applies  for  entry  on  land  under  Timber  and 
Stone  Act  with  intention  of  conveying  to  one  furnishing  money  is  not 
malum  in  se;  Gilchrist  v.  Hatch,  183  Ind.  389,  391,  106  N.  E.  700,  701, 
allowing  recovery  of  property,  conveyed  to  corporation  in  furtherance  of 
void  agreement;  Eastern  Expanded  Metal  Co.  v.  Webb  Granite  etc.  Co., 
195  Mass.  362,  11  Ann.  Gas.  631,  81  N.  E.  252,  and  Vickery  v.  Ritchie, 
202  Mass.  252,  88  N.  E.  836,  both  holding  where  building  contract  fails 
on  account  of  mutual  mistake  of  parties,  contractor  can  recover  on 
quantum  meruit;  Gilmore  v.  Smathers,  167  N.  C.  446,  447,  83  S.  E. 
825,  826,  holding  principals  liable  for  stock  subsciibed  by  their  agents; 
Edwards  v.  City  of  Qoldsboro,  141  N.  C.  73,  8  Ann.  Oas.  479,  4  L.  B.  A. 
(N.  S.)  689,  53  S.  E.  656,  holding  property  owners  could  not  recover 
money  paid  to  city,  in  ■  consideration  of  void  agreement  to  locate  city 
hall  near  their  holdings;  Douglass  v.  Kavanaugh^  90  Fed.  378,  33 
C.  C.  A.  107,  an  issue  of  stock  in  excess  of  authorized  amount;  Boston 
etc.  R.  R.  Co.  V.  Commonwealth,  157  Mass.  72,  31  N.  E.  697,  tax  of 
railroad,  assessing  proposed  increase  of  stock,  excessive;  Ross-Meehan 
Brake  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron  Co.,  72  Fed.  963, 
arguendo. 

Distinguished  in  Ex  parte  Mason,  29  Or.  22,  54  Am.  St.  Eep.  774,  43 
Pac.  652,  holding  publication  of  libel  a  "misdemeanor  involving  moral 
turpitude.'' 

Fraudulent  and  overissued  corporate  stock.    Note,  87  Am.  St.  Rep. 
854. 

Where  money  has  been  paid  upon  illegal  contract,  the  contract  is  exe- 
cuted and  both  partiee  are  in  pari  delicto,  neither  can  recover  from  the 
other  the  money  so.  paid. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  296, 
49  L.  Ed.  763,  25  Sup.  Ct.  493,  holding  corporate  stock  illegally  trans- 
ferred to  a  holding  cprporation  in  exchange  for  its  stock  cannot  be 
recovered  back-;  Equitable  Life  etc.  Co.  v.  Wetherill,  127  Fed.  949,  62 
C.  C,  A*  579,  refu3ing  recovery  of  premium  paid  by  agents  to  induce 
insured  to  take  policy  under  executed  contract  violating  Pa.  Laws  1889, 
p,  116;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed.  702,  hold- 
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ing  in  void  contract  where  the  a^eement  is  no  longer  executory  bat 
has  been  executed,  the  courts  leave  the  parties  where  they  placed  them- 
selves; dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  343,  77 
C.  C..A.  499,  majority  holding  money  lost  by  betting  on  races  fraudu- 
lently fixed  can  lie  recovered;  St.  Louis  etc.  R.  Co,  v.  Terre  Haute  etc. 
R.  Co.,  145  U.  S.  407,  409,  36  L.  Ed.  754,  12  Sup.  Ct.  957,  958,  refusing 
to  interfere  with  illegal  lease,  where  parties  were  long  in  possession  and 
there  was  no  disaffirmance;  Taylor  v.  South  &  North  Alabama  R.  Co., 
4  Woods,  579,  13  Ped.  155,  and  Cincinnati  etc.  R.  Co.  v.  McEeen,  64 
Fed.  45,  12  C.  C.  A.  14,  refusing  to  disturb  executed  contract  for  issue 
of  stock,  on  ground  that  it  was  ultra  vires. 

Where  action  is  in  affirmance  of  illegal  contract,  object  of  wbich  ia  to 
enforce  performance  of  engagement  prohibited  by  law,  it  can  in  no  case  be 
maintained. 

Approved  in  Birkett  v.  Chatterton,  13  R.  I.  302,  43  Am.  Bep.  31, 
holding  there  could  be  no  recovery  of  wages  earned  by  minor  in  viola- 
tion of  statute. 

Distinguished  in  Camors-McConnell  Co.  v,  McConnell,  140  Fed.  414, 
holding,  where  defendant  had  sold  Kis  business  agreeing  not  to  engage 
in  competing  business,  fact  that  purchase  was  part  of  schem0  to  secure 
monopoly  no  defense  to  action  to  enjoin  defendant  from  so  engaging. 

Money  paid  on  illegal  contract,  which  remains  ezecntory,  can  be  recov- 
ered in  action  founded  on  disaffirmance  and  on  ground  that  contract  is  void; 
e*  g.f  part  pasrment  in  pursuance  of  agreement  to  take  stock  at  leas  than 
par  on  proposed  increase  of  capitalisation  of  New  York  corporation*  such 
being  prohibited  hy  statute. 

Approved  in  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Hirsch,  204  Fed. 
859, 123  C.  C.  A.  145,  holding  railroad  company  may  as  complainant,  sue 
to  cancel  lease  void  on  account  of  preference;  Hallett  v.  New  England 
Roller-Grate  Co.,  105  Fed.  221,  holding  there  being  no  moral  turpitude 
involved,  plaintiff  ought  not  to  be  the  entire  loser,  and  defendant  en- 
tire gainer,  out  of  prohibited  transaction;  Stover  "v.  Flower,  120  Iowa, 
520,  94  S.  W.  1102,  holding  defendant  not  liable  to  plaintiff  for  refusal 
to  execute  lease  of  rooms  for  illegal  purposes  in  accordance  with  con- 
tract of  husband  as  agent;  Ware  v.  Spinney,  76  Kan.  298,  13  Ann.  Oaa. 
1181,  13  L.  R.  A.  (N.  S.)  267,  91  Pac.  790,  holding  principal  placing 
money  in  agent's  hands  for  illegal  purpose  may  nevertheless  call  for 
accounting  from  agent;  Paducah  Wharfboat  Co.  v.  Mechanics'  Trust 
etc.  Bank,  164  Ky.  733,  176  S.  W.  191,  holding  bank  may  recover  pro- 
ceeds of  unauthorized  note;  Knapp  v.  Knapp,  118  Mo.  App.  705,  96 
S.  W.  301,  holding  where  intestate  delivered  money  to  another  as  bailee 
for  purpose  of  defrauding  creditors,  his  administratrix  could  recover 
it ;  Fairbanks,  Morse  &  Co.  v.  City  of  North  Bend,  68  Neb.  566,  94  N.  W. 
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540y  holding  money  deposited  on  making  bid  for  municipal  contract  can 
be  recovered  where  bid  illegally  allowed;  Smathers  v.  Bankers'  Life 
Ins.  Co.,  151  N.  C.  104,  18  Ann.  Oaa.  756,  65  S.  E.  749,  allowing  recovery 
of  premiums  paid  on  insurance  policy  void  for  discrimination;  Lead- 
better  V.  Hawley,  59  Or.  427,  117  Pac.  506,  holding  although  transfer 
of  stock  for  voting  purposes  to  one  not  a  stockholder  was  against  pub- 
lic policy,  transferrer  could  disaffirm  contract  and  recover  stock;  McCail 
V.  Whaley,  52  Tex.  Civ.  648,  115  S.  W.  659,  allowing  recovery  of  part 
of  purchase  price  made  on  contract  of  sale  of  house ;  Monahan  v.  M ona- 
han,  77  Vt.  148,  70  L.  R.  A.  985,  59  Atl.  173,  holding  securities  which 
plaintiff  had  placed  in  name  of  his  son  to  avoid  taxation,  but  not  in- 
tending son  to  have  them,  can  be  recovered  from  latter  who  obtained 
possession  of  them  secretly;  Urwan  v.  Northwestern  etc.  Ins.  Co.,  125 
Wis.  362,  103  N.  W.  1106,  holding  where  insurance  contract  illegal  un- 
der statute  prohibiting  discriminations,  premiums  paid  thereunder  could 
be  recovered;  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker, 
233  U.  S.  152,  Ann.  Oas.  1915D,  598,  L.  R.  A.  1916B,  450,  58  L.  Ed. 
891,  34  Sup.  Ct.  526,  majority  holding  passenger's  recovery  for  loss 
of  baggage  is  limited  to  one  hundred  dollars'  liability  where  no  greater 
value  is  declared;  Block  v.  Darling,  140  U.  S.  239,  85  L.  Ed.  478,  11 
Sup.  Ct.  834,  allowing  recovery  of  money  deposited  with  defendant  with 
intent  to  defraud  creditors;  Pullman's  Palace  Car  Co.  v.  Central  Transp. 
Co.,  171  U.  S.  151,  43  L.  Ed.  108,  18  Sup.  Ct.  813  (reversing  65  Fed. 
163),  allowing  recovery  of  certain  property  transferred  under  lease 
ultra  vires ;  New  Castle  etc.  Ry.  Co.  v.  Simpson,  21  Fed.  537,  rescinding 
ultra  vires  contract;  McCutcheon  v.  Merz  Capsule  Co.,  71  Fed.  795,  796, 
31  L.  R.  A.  421,  19  C.  C.  A.  108,  relieving  against  executory  ultra  vires 
contract  to  abandon  corporate  powers,  etc.;  Douglass  v.  Kavanaugh, 
90  Fed.  378,  33  C.  C.  A.  107,  holders  of  stock  issued  in  excess  of  au- 
thorized amount  and  not  fully  paid  for  entitled  to  share  in  assets  of 
the  insolvent  company;  German  Nat.  Bank  v.  Louisville  Butchers'  Hide 
etc.  Co.,  97  Ky.  40,  29  S.  W.  884,  corporation  could  not  retain  proceeds 
of  transaction  and  repudiate  it  as  ultra  vires;  L'Herbette  v.  PittsReld 
Nat.  Bank,  162  Mass.  140,  44  Am.  St.  Rep.  857,  38  N.  E.  369,  recovery 
of  money  deposited  with  bank  for  purpose  of  illegal  investment;  Ber-; 
nard  v.  Taylor,  23  Or.  423,  87  Am.  St.  Rep.  697,  18  L.  R.  A.  864,  31 
Pac.  969,  recovering  money  deposited  on  wager  but  demanded  before 
event  occurred;  Anthony  v.  Household  Sewing-Mach.  Co.,  16  R.  I.  572, 
5  L.  R.  A.  576,  18  AtL  176,  recovery  of  money  loaned  to  be  repaid  in 
stock  which  company  could  not  issue ;  Fogg  v.  Supreme  Lodge,  156  Mass. 
434,  31  N.  E.  290,  O'Connor  v.  Dils,  43  W.  Va,  59,  26  S.  E.  356,  botli 
arguendo. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Terre  Haute  etc.  R.  Co.,  145 
U.  S.  407,  409,  86  L.  Ed.  754,  12  Sup.  Ct.  957,  958,  refusing  to  inter- 
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fere  with  illegal  lease,  where  parties  were  long  in  possession  and  there 
was  no  disafi^mance ;  Taylor  v.  South  &  North  Alabama  R.  Co.,  4 
WpodSj  579,  13  Fed.  155,  and  Cincinnati  etc.  R.  Co.  v.  McKeen,  64  Fed. 
45,  12  C.  C.  A.  14,  refusing:  to  disturb  executed  contract  for  issue  of 
stock  on  ground  that  it  was  ultra  vires;  St.  Louis  etc.  R,  Co.  v.  Ten-e 
Haute  etc.  R.  Co.,  33  Fed.  447,  refusing:  to  disturb  ultra  vires  lease 
acquiesced  in  for  long  period;  0 'Bryan  v.  Fitzpatrick,  48  Ark.  490,  3 
S.  W.  528,  refusing  relief  where  action  was  affirmance  of  illegal  contract. 

What  causes  of  action  admissible  in  evidence  under  count  for  money 
had  and  received.    Note,  52  Am.  Dec.  758. 

Right  of  party  to  illegal  contract,  before  performance  of  illegal 
purpose,  to  repudiate  contract  and  recover  consideration.  Note, 
11  Ann.  Gas.  684. 

Right  to  recover  back  money  paid  under  illegal  contract.  Note, 
6  E.  R.  0.  490. 

Bnle  that  money  paid  on  illegal  executory  contract  can  be  recovered  in 
action  founded  on  dlsafllrmance  is  applied  In  majority  of  cases,  even  where 
parties  are  in  pari  delicto,  question  as  to  which  is  more  blamable  being 
often  dii&calt  of  solution  and  quite  ImmateriaL 

Approved  in  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  533,  holding  in 
executory  contract  void  by  State  statute,  innocent  party  may  recover 
moneys  paid  on  account  of  it;  Ex  parte  Reaves,  121  Fed.  851,  holding 
will  of  parent  law  for  child  and  others  dealing  with  him,  and  minor 
lias  no  power  directly  or  indirectly  to  undermine  right  of  parental  con- 
trol and  custody;  Drinkall  v.  Movius  State  Bank,  11  N.  D.  17,  95  Am. 
St.  Rep.  699,  88  N.  W.  727,  holding  indorsement  of  note  in  gambling 
scheme,  indorsee  derives  no  title  and  bank  cashier  having  previous 
knowledge  pays  note  at  his  peril;  Bernard  v.  Taylor,  23  Or.  423,  37  Am. 
St.  Rep.  697,  18  L.  R.  A.  864,  31  Pac.  969,  where  party  recovering  wager 
money  was  party  to  the  wrong;  Hazard  v.  Coyle,  22  R.  I.  440,  48  Atl. 
443,  holding  in  illegal  transaction  which  is  still  executory,  the  courts 
will  interpose  and  place  parties  in  statu  quo. 

103  U.  S.  62-66,  26  L.  Ed.  369,  BilTCHELL  v.  OVERMAN. 

Where  delay  in  rendering  Judgment  or  decree  arises  from  any  cause  not 
attributable  to  laches  of  parties,  bat  within  control  of  court,  same  may 
be  entered  as  of  time  when  it  should  or  might  have  been. 

Approved  in  Sanderson  v.  United  States,  210  U.  S.  177,  52  L.  Ed, 
1011,  28  Sup.  Ct.  661,  upholding  decision  on  motion  for  new  trial  made 
after  two  year  limitation ;  Bell  v.  Bell,  181  U.  S.  179,  45  L.  Ed.  807,  21 
Sup.  Ct.  553,  holding  Federal  court  affirms  judgment  of  lower  court 
rendered  after  appearance  and  answer  that  it  may  be  entered  nunc  pro 
tunc  as  of  date  of  argument ;  Lenoir  Car  Wks.  v.  Trinkle,  228  Fed.  635, 
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holding  where  plaintiff  dies  pending  rehearing  of  motion  for  new  trial, 
court  may  render  judgment'  nunc  pro  tunc^;  In  re  Wolff,  100  Fed.  431, 
holding  laches  of  party  in  applying  for  discharge  in  hankruptcy  neces- 
sitates dismissal  without  prejudice;  Dawson  v.  Waldheim,  89  Mo.  App. 
250,  holding  particular  judgment  for  suitor  not  being  entered  at  term- 
when  it  should  have  been  may  relate  back  at  subsequent  term;  Griffith 
V.  Cromley,  68  S.  C.  455,  36  S.  E.  740,  holding  decree  may  be  entered 
retrospectively  as  of  time  when  it  should  or  might  have  been  entered  if 
fault  was  due  to  court;  Hocks  v.  Sprangers,  113  Wis.  143,  89  N.  W.  117, 
where  party  to  Ktigation  dies  during  delay  attributable  to  court,  judg- 
ment will  be  rendered  as  of  Hme  where  both  parties  were  alive;  Fox  v. 
Hale-Norcross  Silver  Min.  Co.,  108  Cal.  481,  41  Pac.  329,  Pritchett  v. 
Commissioners  of  Bartow  County,  94  Ga.  732,  20  S.  E.  256,  Agawam  v. 
Hampden,  130  Mass.  539,  Calhoun  v.  Port  Royal  etc.  Ry.  Co.,  42  S.  C.  136, 
20  S.  E.  31,  Land  Mortgage  Inv.  etc.  Co.  v.  Faulkner,  45  S.  C.  507,  24 
S.  E.  290,  and  Todd  v.  Todd,  7  S.  D.  178,  63  N.  W.  778,  where  delay  was 
caused  by  court  taking  case  under  advisement;  State  v.  Fullmore,  47  S.  C. 
38, 24  S.  E.  1027,  where,  after  announcing  decision,  judge  adjourned  court 
and  subsequently  signed  order;  Weatherman's  Case,  91  Va.  799,  22  S.  E. 
350,  where  there  was  delay  in  signing  orders,  due  to  judge's  inad- 
vertence; dissenting  opinion  in  McClain  v.  Davis,  37  W.  Va.  340,  18 
L.  IL  A.  638,  16  S.  E.  633,  majority  holding  judgment,  entered  nunc  pro 
tune,  unauthorized.  -  , 

Distinguished  in  Hamill  v.  Jos.  Schlitz  Brewing  Co.,  165  Iowa,  285j 
289,  143  N.  W.  107,  108,  refusing  to  allow  change  in  record  so  as  to 
change  date  of  filing  of  bill  of  exceptions. 

Where  delay  in  rendering  judgment  results  ftom  causes  within  court's 
control,  not  party's  laches,  it  is  duty  of  court  to  see  that  parties  do  not 
suffer  by  the  delay,  and  nunc  pro  tunc  order  should  be  granted  or  refused, 
as  justice  may  require,  in  view  of  circumstances  of  particular  case. 

Approved  in  Osmont  v.  All  Persons,  165  Cal.  592,  133  Pac.  483,  hold- 
ing order  setting  aside  default  may  be  made  after  statutory  period  of 
one  year;  Hamill  v.  Jos.  Schlitz  Brewing  Co.,  165  Iowa,  300,  145  N.  W. 
512,  holding  nunc  pro  tunc  order  will  not  be  made  regarding  certificate 
to  bill  of  exceptions  so  as  to  defeat  appellant 's  right  of  appeal ;  Chester 
V.  Graves,  159  Ky.  249,  Ann.  Oas.  1915D,  678,  166  S.*  W.  1000,  allowing 
judgment  of  adoption  nunc  pro  tunc ;  Stem  v.  Bennington,  100  Md.  346, 
108  Am.  St.  Rep.  433,  60  Atl.  18,  holding  court  may  order  nunc  pro  tunc 
entry  of  judgment,  where  clerk  had  omitted  to  enter  it  when  made; 
Oliver  v.  Love,  104  Mo.  App.  84,  78  S.  W.  338,  where  finding  on  plain- 
tiff's claim  set  aside  and  that  on  counterclaim  allowed  to  stand,  interest 
allowed  on  counterclaim  from  verdict  on  it;  Board  of  Commrs.  of  Day 
County  V.  State  of  Kansas,  19  OkL  398,  91  Pac.  708,  upholding  right  of 
individual  to  have  court  record  corrected  as  of  nunc  pro  tunc  the  time 
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of  making ;  Borer  ▼  Chapman,  119  U.  S.  596,  SO  L.  Ed.  536,  7  Sup.  Ct. 
346,  upholding  entry  of  judgment  nunc  pro  tunc  agaiiist  deceased  party ; 
Fox  V.  Hale-Norcross  Silver  Min.  Co.,  108  Cal.  481,  41  Pai.  329,  when 
findings  were  filed  and  judgment  entered  as  of  d&te  prior  to  defendant 's 
death;  Agawam  v.  Hampden,  130  Mass.  639,  appointing  receiver  as  of 
date  within  time  limited  by  statute ;  Calhoun  v.  Port  Royal  etc.  Ry.  Co., 
42  S.  C.  136,  20  S.  £.  31,  where  order  granting  new  trial  wa:s  considered 
as  filed  during  term  when  motion  was  submitted;  Land-Mortgage  Co. 
V.  Faulkner,  45  S.  C.  507,  24  S.  E.  290,  where  decision  was  considered 
filed  as  prior  to  change  in  law  occurring  after  submission;  State  v.  Full- 
more,  47  S.  C.  38,  24  S.  £.  1027,  holding  judge  could  sign  order,  after 
adjournment,  covering  points  announced  orally  in  court;  Todd  v.  Todd, 
7  S.  D.  178,  63  N.  W.  778,  where  nunc  pro  tunc  clause  in  order  vacating 
judgment  rendered  subsequent  dismissal  operative;  Weatherman's  Case, 
91  Va.  799,  22  S.  E.  350,  where  judge  signed  orders  nunc  pro  tunc  be- 
cause of  delay  by  inadvertence. 

Nunc  pro  tunc  entry  of  judgments.    Note,  4  Am.  St.  Rep^^  828,. 829. 

Entry  of  judgment  nunc  pro  tunc.    Note,  20  L.  R.  A.  148. 

Where,  after  argument  and  submission  of  case  and  wbile  it  was  held 
under  advisement,  plaintiff  died,  decree  in  his  favor  was  properly  ordered 
to  be  entered  as  of  term  when  case  was  submitted. 

Approved  in  Hutchinson  v.  Brown,  8  App.  D.  C.  163,  holding  assignee 
of  judgment  has  priority  over  attaching  creditor;  Schaeffer  v.  Coldren, 
237  Pa.'  85,  Ann.  Caa.  1914B,  175,  85  Atl.  100,  applying  principle  in 
action  for  specific  performance  of  conveyance  of  land;  Stillwell  v. 
Smith,  219  Pa.  40,  67  Atl.  911,  holding  defendant  dying  after  trial  judg- 
ment may  be  enforced  against  his  estate ;  Roberts  v.  Wessinger,  69  S.  C. . 
.284,  48  S.  E.  248,  decree  of  special  judge  rendered  out  of  county  in 
which  he  held  court  after  term  in  which  case  marked  ''heard"  on  last 
day  of  term  referred  to  day  it  was  marked;  Rushton  v.  Woodham,  68 
S.  C.  114,  46  S.  E.  944,  applying  rule  where  opinion  announced  prior 
to  qualification  of  officers  of  new  county  and  decree  filed  afterward; 
Coughlin  V.  District  of  Columbia,  106  U.  S.  11,  27  L.  Ed.  76,  1  Sup.  Ct. 
40,  directing,  upon  reversal  of  order  setting  aside  verdict,  that  original 
judgment  be  so  entered;  Sharon  v.  Terry,  13  Sawy.  412,  36  Fed.  354, 
1  L.  R.  A.  586,  decree  so  entered  was,  as  to  subsequently  executed  in- 
strument, as  though  announced  on  that  day ;  Fox  v.  Hale-Norcross  Silver 
Min.  Co.,  108  Cal.  481,  41  Pac.  329,  where  findings  were  filed  and  judg- 
ment entered  as  of  date  prior  to  death  of  defendant;  Shakman  v. 
United  States  Credit  System  Co.,  92  Wis.  378,  63  Am.  St.  Rep.  925,  32 
L.  R.  A.  887,  66  N.  W.  532,  where  pending  decision  defendant  corpora- 
tion forfeited  its  franchises. 
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Distingnished  in  Cuebas  Y  Arredondo  v.  Caebas  Y  Arredondo,  223 
U.  S.  390,  56  L.  Ed.  481,  32  Sup.  Ct.  277,  holding  subsequent  amendment 
of  billy  taken  pro  confesso,  so  as  to  confer  jurisdiction,  will  not  operate 
nunc  pro  tunc  so  as  to  apply  to  decree  pro  confesso;  Perkins  v.  Dun- 
lavy,  61  Tex.  245,  holding  error  in  judgment  could  not  be  thus  remedied 
at  subsequent  term. 

Power  of  insured  to  destroy  beneficiaiy  's  rights.    Note,  49  L.  B.  A. 

lOS  U.  B.  66-71,  26  L.  Bd.  428,'BTOUT  T.  LYE. 

When  court  has  jurisdiction.  It  has  right  to  decide  every  question  oc- 
curring in  the  cause;  and  its  Judgment,  whether  right  or  wrong,  till 
rerersed,  is  binding  in  every  other  court. 

Approved  in  Hopkins  v.  Hebard,  194  Fed.  318, 114  C.  C.  A.  261,  hold- 
ing purchaser  of  land  pendente  lite  cannot  maintain  bill  of  review 
against  grantee  of  prevailing  party;  Corey  v.  Independent  Ice  Co.,  106 
Me.  494,  76  Atl.  934,  holding  unappealed  from  order  determining  owner- 
ship of  stock  is  bar  to  second  suit  on  same  issue ;  Donaldson  v.  Nealis, 
108  Tenn.  643,  69  S.  W.  733,  holding  publication  not  showing  names  of 
parties  or  subject  matter  of  litigation  fails  to  give  court  jurisdiction  of 
person,  and  sale  of  realty  thereunder  is  void;  State  v.  Fredlock,  52 
W.  Va.  241,  94  Am.  St.  Eep.  940,  43  S.  E.  157,  holding  jurisdiction  of 
person  enables  court  to  control  property  involved  in  litigation  in  an- 
other jurisdiction ;  Johnson  Steel  Street  Rail  Co.  v.  Wharton,  152  U.  S. 
259,  38  L.  Ed.  433,  14  Sup.  Ct.  610,  where  parties  were  bound  by  judg- 
ment from  which  no  appeal  lay;  Dowell  v.  Applegate,  152  U.  S.  344,  38 
L.  Ed.  469,  14  Sup.  Ct.  618,  holding  unreversed  judgment  in  Federal 
court  binding  in  State  courts ;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co., 
157  U.  S.  688,  89  L.  Ed.  862,  15  Sup.  Ct.  735,  where  judgment  was  by 
default  as  to  priority  of  location;  Forsyth  v.  Hammond,  166  U.  S.  518, 
41  L.  Ed.  1100,  17  Sup.  Ct.  670,  after  judgment  in  State  court,  facts 
could  not  be  relitigated  in  different  form  of  action  in  Federal  court ; 
New  Orleans  v.*  Citizens'  Bank,  167  U.  S.  397,  42  L.  Ed.  211,  17  Sup.  Ct. 
914,  judgments  as  to  continued  exemption  from  taxation  held  bar  to 
subsequent  demands;  Bruce  v.  Manchester  etc.  R.  R.  Co.,  19  Fed.  345, 
prior  judgment  on  same  subject  matter  held  bar,  though  relief  asked 
was  different;  Fuller  v.  Hamilton  County,  53  Fed.  414,  and  Fayer- 
weather  v.  Ritch,  91  Fed.  725,  34  C.  C.  A.  61,  after  final  decision  in 
State  court,  party  could  not  renew  the  controversy  in  Federal  court. 

Where  Jurisdiction  of  court,  and  right  of  plaintUT  to  prosecute  his  suit 
in  it,  haye  attached,  that  right  cannot  be  arrested  or  taken  away  by  pro- 
ceedings in  another  court. 

Approved  in  Bruce  v.  Manchester  etc.  R.  R.  Co.,  19  Fed.  345,  and 
Gates  V.  Bucki,  53  Fed.  966,  4  C.  C.  A.  116,  Federal  court  refused  to 
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interfere  where  jmisdietion  of  State  court  had  attached  to  property; 
Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  324,  33  Am.  St.  Rep.  189,  16 
L.  R.  A.  573, 11  South.  361,  holding  State  court  could  not  interfere  with 
property  to  which  jurisdiction  of  Federal  court  had  attached. 

Distinguished  in  Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  313,  314,  33 
Am.  St  Rep.  131, 132,  16  L.  R.  A.  568,  569, 11  South.  357,  where  general 
creditors  were  allowed  to  file  bill  in  State  court,  pending  foreclosure 
proceedings  in  Federal  court.  ^ 

Xiimited  in  Hurst  v.  Everett,  21  Fed.  ^3;  liolding  judgment  of  Jus- 
tices' Court,  pending  an  appeal,  was  not"  bar;  Hospes  v.  O'Brien,  24 
Fed.  146,  action  pending  in  foreign  jurisdiction  could  not  be  pleaded  in 
abatement. 

Where  suits  between  same  parties,  in  relation  to  same  subject  matter, 
are  pending  at  same  time  in  different  courts  of  concurrent  Jurisdiction,  judg- 
ment on  the  merits  in  one  may  be  used  as  a  bar  to  further  proceedings  in 
the  others. 

Approved  in  Johnson  Steel  Street  Rail  Co.  v.  Wharton,  152  U.  S. 
259,  38  L.  Ed.  433,  14  Sup.  Ct.  610,  former  judgment  held  conclusive  as 
to  infringement,  though  amount  was  too  small  for  appeal;  Bruce  v. 
Manchester  etc.  R.  R.  Co.,  19  Fed.  345,  judgment  of  State  court  con- 
clusive in  Federal  court;  Memphis  etxs.  R.  Co.  v.  Grayson,  88  Ala.  579, 
16  Am.  St.  Rep.  74, 7  South.  124,  applying  rule  where  first  judgment  was 
obtained  in  another  State. 

Limited  in  Hurst  v.  Everett,  21  Fed.  221,  judgment  of  Justices'  Court, 
pending  on  appeal,  was  no  bar  to  this  action;  Hospes  v.  O'Brien,  24  Fed. 
146,  action  pending  in  foreign  jurisdiction  could  not  be  pleaded  in 
abatement. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in 
same  State.    Note,  42  L.  R.  A.  465. 

If,  pending  foreclosure,  mortgagor  makes  second  mortga^  or  assigns 
equity  of  redemption,  absolute  decree  of  foreclosure  against  him  binds  sec- 
ond mortagee  or  the  assignee. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Boyd,  177  Fed.  821, 101  C.  C.  A. 
18,  holding  reorganized  company  taking  over  defunct  corporation  and 
issuing  stock  to  bondholders  of  latter,  acts  in  fraud  of  unsecured  credi- 
tors of  defunct  corporation;  Rothchild  v.  Leonhard,  33  Ind.  App.  460, 
71  N.  E.  675,  in  suit  to  reform  deed  executed  by  defendant  and  to  quiet 
plaintiff's  title,  right  of  plaintiff  not  affected  by  subsequent  conveyance 
by  defendant. 

General  creditor  who  obtains  Judgment  against  mortgagor  in  Circuit 
Court,  pending  suit  to  foreclose  in  State  court,  though  not  a  party  to  latter 
action,  is  bound  by  decree  therein  against  mortgagor. 
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Approved  in  Atlantic  Trust  Co.  r.  Dana,  128  Fed.  225,  62  C.  C.  A. 
657,  holding  where  receiver  required  by  appointing  order  to  de£end  suit 
to  establish  lien  loses,  decree  binds  all  parties  to  suit  in  which  he  was 
appointed;  Seaboard  Air  Line  Ry.  Co.  v.  Knickerbocker  Trust  Co.,  125 
Ga.  465,  54  S.  E.  140,  holding  after  decree  of  foreclosure  and  sale  under 
railroad  mortgage^  intervention  not  allowed  which  seeks  to  bring  in 
eiaim  having  priority  to  mortgage  bonds  and  also  to  set  up  defense 
that  bonds  issued  without  consideration;  Temple  v.  Glascow,  80  Fed. 
448,  25  C.  C.  A.  540,  judgment,  obtained  pending  approval  of  receiver's 
bond,  no  lien  on  property  subject  to  receivership;  Randall  v.  Lower,  98 
Jnd.  261,  and  Davis  v.  Barton,  130  Ind.  402,  30  N.  E.  513,  purchaser 
pendente  lite  bound  by  decree  rendered  in  the  cause;  Harrington 
V.  Latta,  23  Neb.  100,  36  N.  W.  372,  judgment  lien  obtained  pendente 
lite  extinguished  by  foreclosure;  Parks  v.  Clift,  9  Lea,  529,  where  party 
was  barred  by  failure  to  file  deed  for  record. 

Clreditors  at  large  are  powerless  in  respect  to  foreclosure  proceeding*; 
but,  after  obtaining  Judgment,  they  may  contest  validity  aad  extent  of 
superior  lien. 

Approved  in  National  Foundry  etc.  Works  v.  Oconto  City  Water  Sup- 
ply Co.,  113  Fed.  801,  51  C.  C.  A.  465,  holding  a  general  creditor  cannot 
properly  be  a  party  to  foreclosure  proceedings;  Savings  k  Trust  Co.  v. 
Bear  Valley  Irr.  Co.,  112  Fed.  704,  holding  one  having  specific  interest 
in  portion  of  property  covered  by  mortage,  his  position  enables  him  to 
contest  the  validity  and  extent  of  superior  liens;  Hollins  v.  Brierfield 
Coal  etc.  Co.,  150  U.  S.  386,  37  L.  Ed.  1117,  14  Sup.  Ct.  131,  suit  by 
general  creditor  to  have  mortgaged  property  applied  to  his  claims  dis- 
missed; Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  93  Fed.  341,  per- 
mitting general  creditor  to  intervene  ''to  keep  an  eye  on  the  pro- 
ceedings." 

Right  of  contract  creditors  to  intervene  in  equity.    Note,  8  Ann. 
Oas.  1091. 

Simple  contract  creditors  of  mortgagor  are  not  necessary  or  proper 
partieB  to  foreclosure  suit^  though  acticm  by  them  is  pending. 

Approved  in  Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co.,  84  Fed. 
541,  28  C.  C.  A.  202,  where  such  creditor,  permitted  to  intervene,  could 
noty  on  appeal,  object  to  validity  of  sale;  Herring  v.  New  York  etc.  R. 
Co.,  105  N.  T.  371,  12  N.  E.  773,  in  foreclosure,  receiver  appointed  in 
suit  to  dissolve  inortgagor  corporation,  not  necessary  party. 

D]3ti|igui»hed  in  Savings  &  Trust  Co.  v.  Bear  Valley  Iix.  Co.,  93  Fed. 
341,  permitting  general  creditor  to  intervene. 

In  f ore^lomire  suit  mortgagee  represents  all  who,  pending  the  action, 
Inquire  any  interest  through  him  in  the  property  about  which  the  contro- 
versy arose. 
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Approved  in  London  etc.  Bank  v.  Horton,  126  Fed.  599,  61  C.  C.  A. 
515,  holding  judgment  foreclosing  mortgage  effective  against  subsequent 
purchaser  though'  no  lis  pendens  was  filed  required  by  Washington  stat- 
ute, such  statute  having  no  application  after  judgment;  Hollins  v. 
Brierfield  Coal  etc.  Co.,  150  U.  S.  386,  37  L.  Ed.  1117,  14  Sup.  Ct.  131, 
where  mortgagor  represented  general  creditors;  Temple  v.  Glasgow,  80 
Fed.  448,  25  C.  C..A.  540,  judgmejit,  after  appointment  of  receiver,  no 
lien  on  property  subject  to  receivership;  Herring  v.  New  York  etc.  R. 
Co.,  105  N.  Y.  371, 12  N.  E.  773,  in  foreclosure  suit,  receiver  appointed 
in  suit  to  dissolve  the  corporation,  not  necessary  party. 

Prior  Judgment,  on  merits  of  Identical  subject  matter,  concludes  par- 
ties and  their  privies,  not  only  as  to  every  matter  offered  and  received  to 
sustain  or  defeat  the  claim  or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  be^n  offered. 

Approved  in  Kittel  v.  Trustees  of  Internal  Improvement  Fund,  139 
Fed.  955,  where  trustees  of  swamp-lands  agreed  to  convey  to  railroad, 
to  which  legislature  made  grant,  when  lands  patented  to  State,  and  on 
foreclosure  in  which  trustees  made  defendants,  they  did  not  contend 
that  title  was  in  United  States,  succeeding  trustees  estopped  in  later 
suit  to  enforce  certificate  to  say  that  title  was  in  United  States; 
Georgia  R.  &  Banking  Co.  v.  Wright,  132  Fed.  917,  former  judgment 
holding  tax  against  railroad  company  invalid  because  corporate  char- 
ter granted  exemption,  held  bar  as  to  question  of  exemption  in  later 
suit  to  enforce  taxes  for  different  year;  Dowell  v.  Applegate,  152  U.  S. 
344,  38  L.  Ed.  469,  14  Sup.  Ct.  618,  holding  party  could  not  avoid  prior 
judgment  by  setting  up  title  he  might  have  relied  upon  in  original 
action;  Snell  v.  Campbell,  24  Fed.  883,  prior  judgment  on  validity  of 
tax  held  conclusive,  regardless  of  objections  not  then  raised;  "Patterson 
V.  Wold,  33  Fed.  792,  where,  in  subsequent  action,  only  the  grounds  of 
recovery  were  different;  Compton  v.  Jessup,  68  Fed.  296,  15  C.  C.  A. 
397,  where  court  was  divided  as  to  whether  judgment  of  State  court 
was  res  adjudicata;  Norton  v.  San  Jose  Fruit  Packing  Co.,  83  Fed.  514, 
27  C.  C.  A.  576,  and  79  Fed.  794,  25  C-  C.  A.  194,  judgment  in  favor  of 
alleged  infringer  held  bar  to  action  against  his  vendee. 

Where,  pending  foreclosure  suit  in  State  court,  general  creditor  obtains 
Judgment  and  thereafter  brings  suit  in  Circuit  Oourt,  to  set  aside  the  mort- 
gage, pending  which  latter  suit  de^ee  in  foreclosure  is  rendered,  suit  to  set 
aside  mortgage  should  be  dismissed. 

Approved  in  Hollins  v.  Brierfield  Coal  etc.  Co.,  150  U.  S.  386,  37 
L.  Ed.  1117,  14  Sup.  Ct.  131,  dismissing  general  creditor's  suit  to  apply 
mortgaged  property  to  his  claim. 

103  TT.  S.  71>74,  26  L.  Ed.  305,  XmiTED  STATES  v.  HOUGH. 

Where  charge  asked,  consisting  of  four  propositions,  was  not  all  sound 
law,  court  properly  refused  prayer  which  presented  them  as  a  whole. 
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Approved  in  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  808,  122  C.  C.  A.  113,  refusing  instruction  limiting  recovery 
in  conversion  to  value  of  ore  at  mouth  of  mine;  Chicago  R.  I.  &  P.  Ry. 
Co.  V.  Hale,  176  Fed.  75,  99  C.  C.  A.  379,  approving  principle  in  action 
on  contract  of  affreightment;  Armour  &  Co.  v.  Kolhmeyer,  161  Fed. 
84,  16  L.  R,  A.  (N.  S.)  1110,  88  C.  C.  A.  242,  approving  principle  in 
action  for  personal  injuries;  Chicago  G.  W.  Ry.  Co.  v.  Roddy^  131  Fed. 
718,  65  C.  C.  A.  470,  holding  request  for  instruction  containing  two 
propositions,  one  of  which  is  unsound,  properly  refused;  Union  Ins. 
Co.  V.  Smith,  124  U.  S.  424,  31  L.  Ed.  505,  8  Sup.  Ct.  545,  general  ex- 
ception held  bad  where  one  of  series  was  objectionable;  Scaife  v. 
Western  North  Carolina  Land  Co.,  87  Fed.  311,  30  C.  C.  A.  661,  stating, 
the  practice. 

Distinguished  in  Thorn  v.  Pittard,  62  Fed.  237,  10  C.  C.  A.  352,  up- 
holding exception  to  rulings  of  court  in  ref usin*^  instructions  and  each 
of  them. 

Obligations  of  sureties  cannot  be  extended  bejond  what  they  have  in 
terms  assumed;*  accordingly,  collector's  sureties  for  stamps  famished  under 
specified  statute,  not  liable  for  those  fntni^ed  under  repealing  act. 

Approved  in  Swift  &  Co.  v.  Jones,  135  Fed.  439,  holding  guarantor 
on  contract  for  employment  of  another  not  liable  where  contract  also 
provided  employee  should  give  fidelity  bond,  which  was  not  procured. 

Liability  as  between  different  sets  of  sureties.    Note,  70  Am.  St. 
Rep.  451. 

# 
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County  warrants  are  mere  prima  facie  evidence  of  validity  of  allowed 
claims  against  couBty  by  which  they  are  issued. 

Approved  in  Apache  Co.  v.  Barth,  6  Ari2.  23,  53  Pao.  189,  holding 
in  suit  on  county  warrant  verified  answer  denying  legal  execution  of 
warrants  does  not  overcome  prima  facie  presumption  of  their  validity; 
Thompson  v.  Searcy  County,  57  Fed.  1036,  6  C.  C.  A.  674,  action  oe 
such  paper  may  be  had  regardless  of  appropriation  to  pay  it ;  Board  of 
Commissioners  of  Hamilton  County  v.  Sherwood,  64  Fed.  107, 11  C.  C.  A. 
507,  warrant  issued  for  unverified  claim  is  not  wholly  void;  Speer  v. 
Commissioners  of  Kearney  County,  88  Fed.  756,  32  C.  C.  A.  101,  intro- 
duction of  warrants  made  case  sufficient  to  go  to  jury;  Board  of  Com- 
missioners of  Meade  County  v.  Aetna  Life  Ins.  Co.,  90  Fed.  226,  32 
C.  C.  A.  600,  where  county  was  estopped  to  deny  validity  of  debts  re- 
funded; Goldsmith  v.  Baker  City,  31  Or.  252,  49  Pac.  973,  following 
rule;  National  Drill  &  Mfg.  Co.  v.  Davis,  29  Okl.  628,  120  Pac.  981, 
aiiguendo. 
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County  warrants,  negotla1)le  in  form,  are  transferable  'by  delivery,  and 
authorize  holder  to  demand  payment  and  sue  upon  them  in  his  own  name; 
but  are  not  negotiable  in  sense  of  law-merchant.  Bona  fide  purchasers  take 
them  subject  to  all  legal  and  equitable  defenses. 

Approved  in  Apache  County  v.  Barth,  177  U.  S.  546,  44  L.  Ed.  881, 
20  Sup.  Ct.  721,  holding  county  warrants  inadmissible  in  evidence  at 
common  law  without  proof  of  their  execution,  where  genuineness  of- 
signatures  thereto  is  put  in  issue  by  the  pleadings;  Coleman  v.  Borough  . 
of  New  Kensington,  140  Fed.  686,  holding  action  may  be  brought  on 
vouchers  given  for  materials  furnished  by  borough,  instead  of  on  con- 
tract  under  which  they  were  furnished;  Watson  v.  Huron,  97  Fed.  451, 
38  C.  C.  A.  264,  holding  warrants  issued  by  municipal  officer  are  in 
form  negotiable  and  transferable  by  delivery  and  authorize  holder  to 
maintain  action  in  his  own  name;  Vale  v.  Buchanan,  98  Ark.* 304,  135 
S.  W.  850,  holding  wjprant  for  claim  not  yet  due  not  receivable  in 
payment  of  taxes;  First  Nat.  Bank  v.  Whisenhunt,  94  Ark.  587,  127 
S.  W.  970,  refusing  recovery  on  warrants  issued  in  payment  of  con- 
tract made  without  authority;  Kohn  v.  Sacramento-  Electric  etc.  Ry. 
Co.,  168  Cal.  8,  141  Pac.  629,  holding  bonds  of  corporation  containing 
conditions  not  certain  of  fulfillment  are  not  negotiable ;  Swanson  v.  City 
of  Ottumwa,  131  Iowa,  548,  9  Ann.  Cbs.  1117,  5  L.  R.  A.  (N.  S.)  860, 
106  N.  W.  12,  holding  city  could  not  issue  bonds  in  payment  of  land 
sought  to  be  donated  to  proposed  railroad;  First  Nat.  Bank  v.  Gates, 
66  Kan.  507,  sub  nom.  Vawter  v.  Qates,  72  Pac.  208,  holding  municipal 
warrant  negotiable  in  form  but  not  in  fact,'  hence  law-merchant  will 
not  protect  purchaser  thereof  unless  from  one  having  authority  to  sell ; 
Fidd  V.  Village  of  Highland  Park,  141  Mich.  71^  104  N.  W.  394,  holding 
village  warrant  in  hands  of  bona  fide  holder  subject  to  defense  that 
street  work  for  which  it  was  issued  was  never  completed;  Crawford 
V.  Board  of  Commrs.  of  Noble  County,  8  Okl.  456,  58  Pac.  618,  where, 
after  claim  allowed  and  warrant  issued,  appeal  taken  on  behalf  of 
county  and  judgment  obtained  declaring  claim  void,  the  judgment  is 
binding  on  transferee  of  warrant;  County  of  Ouachita  v.  Wolcott,  103 
XT.  S.  560,  26  L.  Ed.  506,  holder  defeated  by  failure  to  present  warrants 
within  time  required  by  order  of  County  Court;  Ottawa  v.  First  Nat. 
Bank,  105  U.  S.  345,  26  L.  Ed.  1128,  holder  of  municipal  bond  entitled 
to  sue  in  his  own  name,  though  there  was  no  indorsement;  Claiborne 
County  V.  Brooks,  111  U.  S.  408,  28  L.  Ed.  478,  4  Sup.  Ct.  492,  where 
defense  was  want  of  authority  to  issue  bonds;  District  qf  Columbia  v. 
Cornell,  130  U.  S.  661,  32  L.  Ed.  1043,  9  Sup.  Ct.  695,  where  redeemed 
certificates  were  stolen  and  again  placed  in  circulation;  Coe  v.  Cayuga 
Lake  R.  Co.,  19  Blatchf.  528,  8  Fed.  539,  company's  note  not  negotiable 
within  18  Stats,  at  Large,  470,  fixing  jurisdiction  of  Federal  court; 
Adams  v.  Commissioners  of  Republic   County,  23  Fed.  213,  holding 
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county  warrants  not  Subject  to  restriction  of  jurisdiction  in  act  of 
March  3,  1875;  Aylesworth  v.  Gratiot  County,  43  Fed.  365,  holder  may 
sue  on  such  paper,  though  court  would  have  no  jurisdiction  of  suit  by 
assignor;  Thompson  v.  Searcy  County,  57  Fed.  1036,  6  C.  C.  A.  674, 
holder  may  sue  on  warrants  before  appropriation  to  pay  them  is  made; 
Board  of  Commissioners  of  Hamilton  County  v.  Sherwood,  64  Fed.  107, 
11  C.  C.  A,  507,  warrants  issued  for  unverified  claim  not  wholly  void; 
National  Bank  of  D.  0.  Mills  v.  Herold,  74  Cal.  607,  5  Am.  St.  Rep.  478, 
16  Pac.  508,  assignee  of  State  controller's  warrant  entitled  to  sue  on 
same  in  his  own  name;  People  v.  Hall,  8  Colo.  497,  9  Pac.  40,  holding 
county  warrants  receivable  for  taxes,  under  statute;  State  v.  Hawes, 
112  Ind.  328,  14  N.  E.  89,  trustee's  warrant,  issued  without  authority^ 
void  in  hands  of  bona  fide  purchaser;  Atchison  etc.  R.  Co.  v.  Commis- 
sioners of  Kearney  County,  58  Kan.  22,  48  Pac.  584,  no  action  on  war- 
rants in  question  before  demand;  Goose  River  Bank  v.  Willow  Lake, 
1  N.  D.  27,  26  Am.  St  Rep.  606,  44  N.  W.  1002,  school  warrant,  issued 
under  forbidden  contract,  void;  Crawford  v.  Commissioners  of  Noble 
County,  8  Okl.  457,  58  Pac.  618,  judgment  against  payee  of  warrant 
bound  his  assignee;  Trader  v.  Chidester,  41  Ark.  245,  48  Am.  Rep.  39, 
agreement  for  attorney's  fees  in  note  did  not  destroy  its  negotiability; 
Wright  V.  Kinney,  123  N.  C.  621,  31  S.  E.  875,  unauthorized  approval 
of  invalid  warrant  is  nugatory. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  880. 

Vonclien,  certiflcates  of  indebtedness  and  other  devices  for  liquidating 
amounts  due  pablic  creditors  are  necessary  instnunents  for  carrying  on 
macbinery  of  municipal  administration. 

Approved  in  Dorian  v.  Shrcveport,  28  Fed.  291,  292,  upholding  bonds 
issued  in  pa3niient  of  work  done. 

Distinguished  in  Dodge  v.  Memphis,  51  Fed.  167,  holding,  where  city 
bonds  are  void,  no  suit  may  be  maintained  thereon. 

Mnnicipal  officers  have  no  authority  to  issue  warrants  for  any  illegal 
or  improper  purpose.  Every  holder  takes  such  paper  subject  to  risk  that 
it  has  been  lawfully  and  properly  issued. 

Approved  in  Falls  City  Const.  Co.  v.  Monroe  County,  208  Fed.  485, 
holding  court  order  calling  in  county  warrants  did  not  preclude  suit 
against  county  on  same;  Goose  River  Bank  v.  Willow  Lake,  1  N.  D.  28, 
26  Am.  St.  Rep.  607,  44  N.  W.  1002,  holding  township  not  estopped  to 
deny  validity  of  warrant  issued  under  forbidden  contract. 

Cancellation  of  original  county  warrants,  by  County  Court,  and  sub- 
atitiition  of  others,  held  not  to  chaH^e  their  character;  neither  that  pro- 
f^iH^tug  nor  original  auditing  of  claims  had  force  of  Judicial  determination. 

XI— 15 
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Approved  in  State  v.  Brown,  10  Or.  223,  approval  of  claim  by  Secre- 
tary of  State  did  not  preclude  inquiry  as  to  correctness;  Goldsmith  v. 
Baker  City,  31  Or.  262,  49  Pac.  973,  holding  city  warrant  only  prima 
facie  evidence  of  municipal  indebtedness.^ 

Miscellaneous.  Cited  in  Vincent  v.  Lincoln  Countyi  30  Fed.  750,  as 
instance  of  suit  against  a  county. 

103  TT.  S.  80-86,  26  L.  Ed.  318,  AU^EN  ▼.  LOUI8IAKA. 

Same  statute  may  be  in  part  constitutional,  and  in  part  unconstita- 
tlonal,  and,  if  parts  are  wholly  independent  of  each  other,  constitutional 
part  may  stand. 

Approved  in  International  Text-Book  Co.  v.  Pigg,  217  U.  S.  113,  18 
Ann.  Gas.  1103,  27  L.  R.  A.  (N.  S.)  493,  54  L.  Ed.  688,  30  Sup.  Ct.  481, 
refusing  to  uphold  statute  requiring  foreign  corporation  to  file  state- 
ment of  financial  condition;  Berea  College  Commonwealth  of  Kentucky, 
211  U.  S.  55,  64,  53  L.  Ed.  85,  89,  29  Sup.  Ct.  33,  upholding  conviction 
against  Kentucky  corporation  teaching  white  and  black  children  to- 
gether; Portland  Ry.,  Light  etc.  Co.  v.  City  of  Portland,  201  Fed.  128, 
refusing  to  uphold  statute  providing  three  cent  street-car  fare  for  pas- 
sengers unable  to  find  seats;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Westby, 
178  Fed.  629,  47  L.  R.  A.  (N.  S.)  483,  102  C.  C.  A.  65,  holding  Employ- 
ers' Liability  Act  of  South  Dakota  unconstitutional  and  void;  Denver 
&  R.  G.  R.  Co.  V.  Wagner,  167  Fed.  81,  92  C.  C.  A.  527,  upholding  stat- 
ute requiring  notice  of  injury  to  be  given  within  ninety  days;  Spain  v. 
St.  Louis  etc.  R.  Co.,  151  Fed.  529,  upholding  constitutionality  of  Fed- 
eral Employers'  Liability  Act;  W.  C.  Peacock  &  Co.  v.  Pratt,  121  Fed. 
778,  58  C.  C.  A.  48,  holding  if  the  act  is  unconstitutional  in  some  re- 
spects, it  does  not  follow  that  the  whole  law  is  thereby  invalidated; 
District  of  Columbia  v.  Green,  29  App.  D.  C.  299,  sustaining  conviction 
of  one  failing  to  remove  weeds  from  land  after  proper  notice;  Ballen- 
tine  V.  Willey,  3  Idaho,  503,  95  Am.  St.  Rep.  22,  31  Pac.  996,  holding  an 
act  partly  valid  and  partly  invalid  mutiially  connected  and  intended  as 
a  whole  wholly  void ;  Board  of  Contmrs.  of  Elkhart  County  v.  Albright. 
168  Ind.  579,  81  N.  E.  583,  upholding  act  establishing  superior  judge, 
providing  salary  of  judge  and  clerk  and  laying  down  mode  of  procedure ; 
Commonwealth  v.  Goldburg,  167  Ky.  103,  180  S.  W.  71,  upholding  stat- 
ute providing  penalty  for  use  of  bottles  by  others  than  owners;  Inter- 
national Text-Book  Co.  v.  Gillespie,  229  Mo.  421,  129  S.  W.  929,  hold- 
ing statute  requiring  certificate  of  foreign  corporations  void  as  regards 
con-cspondencc  school  engaged  in  interstate  commerce;  Adams  v.  Stand- 
ard Oil  Co.,  97  Miss.  908,  53  South.  696,  upholding  statute  requiring  tax 
from  peddlers  and  exempting  from  its  application  veterans  of  Civil 
War;  Fagan  v.  Payne,  75  N.  J.  L.^54,  59  Atl.  568,  upholding  statute 
requiring  election  of  members  of  water  commission;  dissenting  opinion 
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in  McCabe  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  186  Fed.  988,  109  C.  C.  A. 
110,  majority  upholding  statute  requiring  separate  coaches  for  black 
persons;  Kimmish  v.  Ball,  129  U.  S.  222,  32  L.  Ed.  697,  9  Sup.  Ct. 
279,  sustaining  Iowa  code  section  imposing  civil  liability  on  owners  of 
diseased  cattle;  Field  v.  Clark,  143  U.  S.  696,  36  L.  Ed.  311,  12  Sup.  Ct. 
505,  sustaining  act  of  October  1,  1890  (26  Stat.  567,  612),  as  to  duties 
imposed;  New  England  Engineering  Co.  v.  Oakwood  St.  Ry.  Co.,  75  Fed. 
168,  sustaining  Ohio  mechanic's  lien  law  so  far  as  it  gave  lien;  Powell 
V.  State,  69  Ala.  13,  sustaining  part,  though  unconstitutional  provision 
was  contained  in  same  section ;  Thompson  v.  Spraigue,  69  Ga.  424,  sus- 
taining part  of  Geoi^a  pilot  laws  not  in  conflict  with  Revised  Statutes ; 
Cole  V.  County  Commissioners,  78  Me.  538,  7  Atl.  399,  sustaining  part  of 
act  for  establishment  of  highway;  St.  Louis  v.  St.  Louis  R.  Co.,  14  Mo. 
App.  225,  sustaining  ordinance  requiring  quarterly  reports  of  passengers 
carried;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  158 
U.  S.  681,  698,  39  L.  Ed.  1141,  1147,  15  Sup.  Ct.  937,  944,  majority  hold- 
ing income  tax  of  1894  unconstitutional;  State  v.  Field,  119  Mo.  612, 

24  S.  W.  756,  and  Long  v.  Walker,  105  N.  C.  112,  10  S.  E.  864,  both 
arguendo. 

Distinguished  in  Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  179, 
84  L.  R.  A.  732,  36  S.  W.  1048,  where  act  providing  for  levee  district 
was  rendered  void  by  illegal  provision  for  taxing. 

Where  statute  Is  In  part  invalid,  it  must  be  ascertained  whether  un- 
constitotlonal  iirovlaions  are  so  connected  with  general  scope  of  the  law  as 
to  make  it  impossible,  if  they  are  stricken  out,  to  give  effect  to  what  ap- 
pears to  have  been  the  Intent  of  the  legislature. 

Approved  in  United  States  v.  Ju  Toy,  198  U.  S.  263,  49  L.  Ed.  1044, 

25  Sup.  Ct.  644,  holding  act  making  decison  of  department  final  as  to 
right  of  person  to  enter  country,  applies  as  well  where  he  claims  to  be 
a  citizen  of  this  country  as  to  other  cases;  Cells  Commission  Co.  v. 
Bohlinger,  147  Fed.  423,  8  L.  R.  A.  (N.  S.)  637,  78  C.  C.  A.  467,  hold- 
ing St9,te  statute  allowing  summons  against  any  foreign  corporation, 
whether  doing  business  in  State  or  not,  to  be  served  on  auditor  of  State, 
not  valid  as  to  foreign  corporation  doing  business  in  State;  McDonald 
v.  Doust,  11  Idaho,  37,  81  Pac.  68,  holding  legislature  not  having  power 
to  abolish  a  county  recognized  by  Constitution,  an  act  seeking  to  abolish 
such  county  and  establish  two  new  ones  in  its  place  cannot  be  held  valid 
as  to  one  new  county  only;  Baldwin  v.  Franks,  120  U.  S.  689,  30  L.  Ed. 
770,  7  Sup.  Ct.  661,  holding  section  5519,  Revised  Statutes,  unconstitu- 
tional as  to  its  operation  within  a  State;  Neal  v.  Steamship  Alameda, 
12  Sawy.  432,  31  Fed.  368,  sustaining  California  schedule  of  pilot  rates, 
so  far  as  applied  to  vessels  in  foreign  trade;  The  Katie,  40  Fed.  482,- 
7  L.  R.  A.  58,  sustaining  limited  liability  act  of  1886,  as  to  interstate 
commerce  on  Savannah  River;  Stewart  v.  Court  of  County  Commrs.  82 
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Ala.  212,  2  South.  271,  life  of  act  depending  on  unconstitntional  section, 
the  whole  fell ;  Faust  v.  Mayor  etc.  of  Huntsville,  83  Ala.  284,  3  South. 
774,  where  valid  portion  was  left  with  nothing  on  which  to  operate, 
whole  became  void ;  Collins  v.  State,  88  Ala.  215,  7  South.  261,  so  where 
whole  machinery  of  act  dex)ended  on  provision  for  illegal  jury;  Ran- 
dolph V.  Builders  &  Painters'  Co.,  106  Ala.  514,  17  South.  724,  entire 
act  invalid  where  title  did  not  indicate  various  subjects;  Ballentine  v. 
Willey,  2  Idaho,  1214,  31  Pac.  996,  omission  of  two  counties  in  act  to 
apportion  legislature  rendered  whole  void;  Stewart  v.  Adams,  50  Kan. 
572,  32  Pac.  913,  ordinances  to  extend  city  limits  to  property  not  prop- 
erly subdivided  void  as  to  all;  Cox)eland  v.  St.  Joseph,  126  Mo.  428,  29 
S.  W.  283,_act  to  extend  city  limits  rendered  void  by  illegal  provision 
as  to  taxation;  State  v.  Thomas,  138  Mo.  100,  39  S.  W.  482,  where  re- 
pealing clause  fell  with  substituted  sections;  St.  Louis  v.  St.  Louis  R. 
Co.,  14  Mo.  App.  225,  sustaining  ordinance  requiring  report  of  number 
of  passengers'  carried ;  In  re  Senate  File  31,  25  Neb.  878,  41  N.  W.  985, 
holding  proposed  constitutional  amendments  were  independent;  Treas- 
urer V.  Bank,  47  Ohio  St.  523,  10  L.  R.  A.  201,  25  N.  E.  702,  where  part 
of  section  was  sustained  and  part  rejected;  dissenting  opinion  in  Pol- 
lock V.  Farmers'  Loan  etc.  Co.,  158  U.  S.  681,  39  L.  Ed.  1141,  15  Sup. 
Ct.  937,  majority  holding  income  tax  of  1894  unconstitutional,  dis- 
senting opinion  in  Northern  Pac.  R.  Co.  v.  Barnes,  2  N.  D.  385,  51  N.  W. 
410,  majority  sustaining  gross  earnings  law  of  1883. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  11, 
18. 

XTntil  legislature  authorizes  election,  vote  of  the  people  cannot  be 
taken  whlcli  will  bind  municipality  or  confer  upon  its  authorities  the  power 
to  make  subscription  for  railroad  stock,  and  bonds  issued  in  payment  of 
such  unauthorized  subscription  are  void  in  hands  of  bona  fide  purchasers. 

Approved  in  State  v.  Santer,  111  Iowa,  10,  82  N.  W.  448,  holdii^ 
finding  by  board  of  supervisors  relative  to  statement  of  consent  to  sell 
intoxicants  not  triable  by  jury  in  District  Court;  In  re  Conditional  Dis- 
charge of  Convicts,  73  Vt.  421,  51  Atl.  12,  holding  where  a  statute 
enumerates  the  persons  or  things  to  be  affected  by  its  provisions,  there 
is  an  implied  exclusion  of  all  others;  Ottawa  v.  Carey,  108  U.  S.  123, 
27  L.  Ed.  675,  2  Sup.  Ct.  366,  unauthorized  donation  of  city  bonds  held 
void ;  Manhattan  Co.  v.  Ironwood,  74  Fed.  543,  20  C.  C.  A.  642,  bonds 
issued  after  unauthorized  election  held  void. 

103  n.  B.  87-90,  26  L.  Ed.  477,  JONES  ▼.  VAN  BENTHUYSEN. 

Special  tax  of  two  per  cent  on  sales  of  manufactured  tobacco,  sitaated 
in  bonded  warehouse,  Is  not  rightfully  assessed  for  value  of  tlie  stampa  nflr 
less  they  are  attached  at  time  sale  Is  made. 
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Approved  in  Jones  v.  Van  Bentlmysen,  115  U.  S.  464,  29  L.  Ed.  446, 
6  Sup.  Ct.  128,  following  rule;  United  States  v.  American  Tobaceo  Co., 
166  U.  S.  477,  41  L.  Ed.  1084, 17  Sup.  Ct.  622,  where  company  recovered 
value  of  stamps  destroyed  by  fire. 

108  U.  8.  90-98,  26  L.  Ed.  310,  BOOOHEB  T.  NEW  TOBK  UFE  INB.  00. 

Quaere,  whether,  under  act  of  1872,  cases  at  law,  tried  In  Olrcnlt  Oourt 
by  referee,  can  be  reviewed  in  Supreme  Oourt  on  writ  of  error. 

Approved  in  Deitz  v.  Lymer,  63  Fed.  758,  11  C.  C.  A.  410,  and  Nolan 
V.  Colorado  Central  etc.  Min.  Co.,  63  Fed.  984,  12  C.  C.  A.  586,  writ  of 
error  will  lie  to  review  judgment  setting  aside  award  of  arbitrators. 

Review  of  case  in  Supreme  Oourt  is  regulated  by  acts  of  Oongress  and 
not  by  law  of  States. 

Approved  in  Connecticut  Fire  Ins.  Co.  v.  Manning,  177  Fed.  896,  101 
C.  C.  A.  107,  holding  under  Missouri  law,  after  Federal  appellate  court 
has  returned  case  for  new  trial,  plaintiff  may  enter  nonsuit;  Francisco 
V.  Chicago  &  A.  R.  Co.,  149  Fed.  359,  9  Ann.  Ca«.  628,  79  C.  C.  A.  292, 
Federal  Supreme  Court  will  not  review  nonsuit  voluntarily  procured, 
even  though  it  would  have  been  reviewed  by  State  Supreme  Court. 

Where,  under  State  practice,  action  could  not  be  referred  vTithout  written 
consent  of  parties,  and  record  showed  order  withdrawing  Juror  and  refer- 
ring case,  '^y  consent  of  parties,"  it  may  be  assumed  that  consent  to 
reference  as  well  as  waiver  of  Jury  was  in  legal  form. 

Approved  in  Anglo-American  Land  Co.  v.  Lombard,  132  Fed.  740,  68 
C.  C.  A.  89,  where  Supreme  Court  reviewed  judgment  rendered  on 
special  findings,  there  being  written  stipulation  waiving  jury ;  Southern 
Ry.  Co.  V.  Rhodes,  86  Fed.  424,  assuming  waiver  of  demurrer,  under 
eircumstances. 

Limited  in  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup.  Ct, 
298,  recitals  in  record  as  to  waiver  of  jury  held  not  to  show  stipulation 
in  writing;  Dundee  Mtg.  etc.  Co.  v.  Hughes,  124  U.  S.  160,  31  L.  Ed. 
360,  8  Sup.  Ct.  379,  where  it  was  conceded  that  there  was  no  such 
stipulation;  Delta  v.  Lymer,  63  Fed.  758,  11  C.  C.  A.  410,  and  Cudahy 
Packing  Co.  v.  Sioux  Nat.  Bank,  69  Fed.  784,  16  C.  C.  A.  409,  oral 
stipulation  for  reference  did  not  obviate  necessity  for  written  waiver  of 
jury. 

Unless  it  affirmatively  appears  in  record,  of  case  tried  by  Oircuit  Oourt, 
that  stipulation  waiving  Jury  was  made  and  filed,  Supreme  Oourt  cannot  re- 
view case  on  writ  of  error. 

Approved  in  County  of  Madison  v.  Warren,  106  U.  S.  623,  27  L.  Ed. 
311,  2  Sup.  Ct.  86,  refusing  to  examine  any  question  presented ;  Bond  v. 
Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup.  Ct.  298,  refusing  to  consider 
exceptions  to  admission  of  evidence;  Shipman  v.  Straitsville  Min.  Co., 
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158  U.  S.  361,  89  L.  Ed.  1016,  15  Sup.  Ct.  888,  refusing  to  review  excep- 
tions to  rulings  on  evidence  and  to  findings  and  refusals  to  find;  Dietz 
V.  Lymer,  63  Fed.  758,  11  C.  C.  A.  410,  oral  stipulation  for  reference  did 
not  obviate  necessity  of  written  waiver  of  jury. 

Limited  in  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  75  Fed.  474,  16 
C.  C.  A.  409,  considering  findings  by  referee,  wbere  reference  was  by 
oral  consent  and  there  was  no  written  waiver. 

Under  sectiions  649,  700,  Bevlsed  Statates,  Supreme  Court  cannot  con- 
sider effect  of  evidence,  but  will  only  determine  wliether  facta  found  are 
sufficient  to  support  judgment,  and  pass  on  rulings  of  court  in  progress  of 
trial,  presented  by  bill  of  exceptions;  for  puiposes  of  review,  facts,  as  f oumd 
by  court  below,  are  condnslye. 

Approved  in  Tieman  v.  Chicago  Life  Ins.  Co.,  214  Fed.  241,  242,  131 
C.  C.  A.  284,  Boatmen's  Bank  v.  Trower  Bros.  Co.,  181  Fed.  806,  807, 
808,  104  C.  C.  A.  314,  and  United  States  v.  Ramsey,  158  Fed^  495,  496, 
all  refusing  to  review  evidence  presented  before  referee;  Swift  &  Co.  v. 
Jones,  145  Fed.  493,  76  C.  C.  A.  253,  holding  in  action  in  Federal  Cir- 
cuit Court  judge  not  authorized  to  order  trial  of  facts  before  special 
master;  American  Sales  Book  Co.  v.  Bullivant,  117  Fed.  260,  54  C.  C.  A. 
287,  holding  where  patent  cases  tried  by  Circuit  Court  without  jury  by 
stipulation,  finding  upon  question  of  fact  not  reviewable  on  appeal  or 
writ  of  error;  St.  Louis  v.  Western  Union  Tel.  Co.,  166  U.  S.  391,  41 
L.  Ed.  1045,  17  Sup.  Ct.  609,  holding  bill  of  exceptions  could  not  be 
used  to  bring  up  whole  testimony  in  such  case;  Merrill  v.  Floyd,  60 
Fed.  850,  2  C.  C.  A.  58,  arguendo. 

Distinguished  in  Steel  v.  Lord,  93  Fed.  729,  35  C.  C.  A.  555,  where 
there  was  no  written  waiver  of  jury,  appellate  court  would  only  con- 
sider sufficiency  of  findings  to  support  judgment. 

Supreme  Court  cannot  review  case  tried  by  referee,  unless  his  findings, 
^^en  confirmed,  be  treated  as  findings  of  court;  otherwise,  facts  found  could 
not  be  said  to  have  been  Judicially  determined. 

Approved  in  Philadelphia  Casualty  €0.  v.  Fechheimer,  220  Fed.  406, 
408,  holding  general  exception  to  order  of  court  dismissing  exceptions 
to  referee's  report  is  not  sufficient  to  bring  matters  up  for  review; 
State  V.  People's  Ice  etc.  Co.,  246  Mo.  210,  151  S.  W.  115,  holding  where 
court  sets  aside  findings  of  referee,  its  own  findings  then  become  de- 
cisive; Board  of  Commrs.  of  Hamilton  County  v.  Sherwood,  64  Fed. 
105,  11  C.  C.  A.  507,  where  lower  court  adopted  findings  of  referee,  they 
were  treated  as  findings  of  court. 

Bulings  of  Circuit  Courts,  oa  motions  for  new  trial,  are  not  reviewable 
on  writ  of  error. 

Approved  in  Willis  v.  Board  of  Commrs.  of  Wyandotte  County,  86 
Fed.  877,  refusing  to  review  such  rulings. 
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103  n.  a  99-104,  26  li.  Ed.  443,  NATIONAL  BANE  OF  GBNESEE  ▼. 
WHITNET. 

National  bank  may  take  assignment  of  note  and  deed  of  trust  given  to 
secnre  it,  and,  upon  default,  cause  the  property  to  be  sold. 

Approved  in  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  426, 
48  C.  C.  A.  482,  holding:  a  contract  neither  ille^  nor  against  public 
policy  may  be  enforced  althqugh  it  may  incidentally  aid  one  in  evading 
or  violating  a  law;  Battey  v.  Eureka  Bank,  62  Kan.  392,  63  Pac.  439, 
holding  stockholder  becoming  liable  to  bank  in  good  faith,  it  will  be 
entitled  to  lien  on  his  stock  therein  for  such  debts  due  and  unpaid; 
George  v.  Somerville,  153  Mo.  13,  54  S.  W.  492,  holding  if  a  national 
bank  lends  money  on  a  note  secured  by  real  estate  it  may  foreclose  the 
mortgage  as  a  State  bank  might;  First  Nat.  Bank  of  Sutton  v.  Gross- 
hans,  61  Neb.  581,  85  N.  W.  545,  holding  stipulation  that  prior  suits  in 
another  county  rest  in  abeyance  during  pendency  of  suit  elsewhere  is 
waiver  to  file  plea  in  abatement  regarding  prior  suits;  Washington  Life 
Ins.  Co.  V.  Clason,  162  N.  Y.  310,  56  N.  E.  757,  holding  although  director 
of  plaintiff  corporation  accept  pay  for  securing  loan  from  corporation, 
the  latter  in  way  involved  where  no  offer  is  made  to  implicate;  dissent- 
ing opinion  in  Schuyler  Nat.  Bank  v.  Gadsden,  191  U.  S.  459,  48  L.  Ed. 
261,  24  Sup.  Ct.  129,  majority  holding  Federal  statute  forbidding  na- 
tional bank  taking  realty  as  security  for  coincident  debt  does  not  make 
security  void,  but  bank  is  answerable  to  government;  Swope  v.  Leffing- 
well,  105  U.  S.  4,  26  L.  Ed.  939,  State  Nat.  Bank  v.  Flathers,  45  La.  Ann. 
80,  40  Am.  St.  Rep.  219,  12  South.  244,  and  Oldham  v.  First  Nat.  Bank, 
85  N.  C.  243,  all  Tef using  to  enjoin  bank  from  making  sale ;  Fortier  v. 
New  Orleans  Nat.  Bank,  112  U.  S.  451,  28  L.  Ed.  768,  5  Sup.  Ct.  240, 
sustaining  sale  under  mortgage  assigned  to  bank;  Union  Nat.  Bank  v. 
Rowan,  23  S.  C.  342,  55  Am.  Rep.  28,  where  dishonor  of  draft  pur- 
chased gave  bank  title  to  goods  noted  in  bill  of  lading  attached;  First 
Nat.  Bank  v.  Andrews,  7  Wash.  263,  38  Am.  St.  Rep.  886,  34  Pac.  913, 
foreclosure  of  mortgage  assigned  to  secure  loan  by  bank. 

Mortgage  of  real  estate,  taken  by  national  bank  as  security  for  future 
adTances,  is  valid  against  subsequent  encumbrancers. 

Approved  in  AUcnder  v.  Evans-Smith  Drug  Co.,  3  Ind.  Ter.  632,  64 
S.  W.  559,  upholding  mortgage  given  to  secure  pre-existing  indebted- 
ness; Sioux  City  Terminal  etc.  Co.  v.  Trust  Co.  of  North  America,  82 
Fed.  135,  27  C.  C.  A.  73,  mortgage,  issued  in  excessive  exercise  of  cor- 
porate power,  valid  against  subsequent  encumbrancers;  Central  Trust 
Co.  V.  Columbus  etc.  Ry..  Co.,  87  Fed.  828,  mortgage  to  secure  indebted- 
ness in  excess  of  statutory  amount,  not  void  against  subsequent  mort- 
gagee; Toledo  etc.  B.  Co.  v.  Continental  Trust  Co.,  95  Fed.  529,  36 
C.  C.  A.  155,  subsequent  creditors  could  not  object  to  bonds  because 
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issued  to  director;  Simons  v.  First  Nat.  Bank,  93  N.  Y.  272,  sustaining 
such  mortgage  as  first  lien;  Stafford  y.  Produce  etc.  Bank,  16  Ohio 
C,  C.  60,  arguendo. 

Validity  and  construction  of  mortgage  on  realty  to  seeuie  future 
advances.    Note,  Ann.  Caa.  19130,  556. 

Prohibitory  clause  of  national  hanking  law  does  not  vitiate  real  estate 
securities,  taken  for  loans;  Its  violation  merely  lays  association  open  to 
proceedings  hy  government,  who  alone  can  ohjeet  to  such  transactions. 

Approved  in  Kerfoot  v.  Farmers'  etc.  Bank,  218  U.  S.  286,  287,  54 
L.  Ed.  1043,  31  Sup.  Ct.  14,  dismissing  suit  by  individual  to  set  aside 
trust  deed  given  to  bank;  Third  Nat.  Bank  v.  Buffalo  Qerman  Ins.  Co., 
193  U.  S.  588,  48  L.  Ed.  803,  24  Sup.  Ct.  524,  law  prohibiting  national 
hanks  from  making  loan  or  discount  on  security  of  its  own  stock  cannot 
be  invoked  hy  debtor  in  such  loan;  Baker  v.  Schoficld,  221  Fed.  327, 
328,  136  C.  C.  A.  320,  and  Schofield  v.  Baker,  212  Fed.  510,  both  holding 
unauthorized  sale  of  land  by  receiver  of  national  hank  void;  Barron  v. 
McKinnon,  196  Fed.  939,  116  C.  C.  A.  483,  holding  bank  purchasing 
stock  of  corporation  for  sale  at  profit  acted  ultra  vires  and  transaction 
was  void  as  between  parties;  Morse  v.  United  States,  174  Fed.  551, 
20  Ann.  Oaa.  938,  98  C.  C.  A.  321,  upholding  conviction  of  one  causing 
national  bank  to  buy  in  its  own  shares;  Waterbury  v.  McKinnon,  146 
Fed.  739,  77  C.  C.  A,  294,  holding  no  defense  in  suit  to  foreclose  mort- 
gage thAt  real  owner  thereof  fraudulently  had  it  executed  to  non- 
resident to  avoid  taxation;  Brigham  v.  Peter  Bent  Brigham  Hospital, 
134  Fed.  527,  67  C.  C.  A.  393,  government  alone  can  object  to  devise  to 
corporation  in  excess  of  its  legal  capacity  to  hold  property;  Savings  & 
Trust  Co.  V.  Bear  Valley  Irr.  Co.,  112  Fed.  701,  holding  corporation 
that  borrows  and  retains  money,  mortgaging  property  as  security,  is 
estopped  to  deny  its  power  to  moi-tgage  or  that  of  lender  to  hold  se- 
curity ;  Sanders  v.  Thornton,  97  Fed.  864,  38  C.  C.  A.  508,  holding  where 
corporation  is  incompetent  by  charter  to  take  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable,  and  the  sovereign  alone  can  object; 
Phoenix  Ins.  Co.  v.  Seegers,  192  Ala.  110,  68  South.  905,  in  action  by 
insurance  company  to  recover  amount  it  has  paid  on  policy  issued  by 
agent  contrary  to  orders,  it  is  no  defense  that  agent  had  not  received 
commission  from  State  to  write  insurance;  Meridian  Life  Ins.  Co.  v. 
Dean,  182  Ala.  134,  62  South.  93,  holding  insurance  policy  void  on  ac- 
count of  rebates  can  be  enforced  by  beneficiary  after  death  of  insured; 
Tidwell  V.  Chiricahua  Cattle  Co.,  5  Ariz.  362,  53  Pac.  195,  conveyance 
by  settler  on  public  land  to  corporation  can  be  attacked  on  ground 
corporation  could  not  acquire  public  land  only  by  government  in  direct 
proceeding;  Richeson  v.  National  Bank,  96  Ark.  605,  132  S.  W.  917, 
holding  debtor  cannot  complain  of  ultra  vires  act  of  bank  in  making 
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nnauthorized  loan;  Golconda  Northern  Ry.  v.  Gulf  Lines  Connecting 
B.,  265  111.  205,  lOB  N.  E.  822,  holding  ultra  vires  transfer  of  franchise 
of  railroad  could  not  be  assailed  by  rival  company;  Meholin  v.  Carl- 
son, 17  Ida.  761,  134^  Am.  St.  Bep.  286,  107  Pac.  761,  agreement 
whereby  note  given  in  payment  of  stock  was  to  be  paid  for  out  of  divi- 
dends was  void,  and  suit  could  be  had  on  note;  Choctaw  etc.  R.  Co.  v. 
Bond,  6  Ind.  Ter.  529,  98  S.  W.  339,  holding  defense  of  ultra  vires  was 
not  open  to  railroad  in  suit  for  purchase  price  of  land;  Schoonover  v. 
Petcina,  126  Iowa,  267,  100  N.  W.  493,  holding  mortgage  notes  taken 
by  president  of  national  bank  in  his  own  name  and  indorsed  to  bank 
belong  to  and  assessable  to .  bank,  though  without  authority  to  take 
such  security,  and  though  president  thereby  became  indorser  for  larger 
amount  than  law  allowed;  State  v.  American  Book  Co.,  69  Kan.  10, 
13,  1  L.  R.  A.  (N.  S.)  1041,  76  Pac.  414,  415,  holding  contract  made 
with  foreign  corporation  before  it  complied  with  laws  enabling  it  to  do 
business  in  the  State  binding  on  both  parties;  Elsey  v.  People's  Bank, 
166  Ky.  396, 179  S.  W.  396,  holding  surrender  of  collateral  securing  note 
will  relieve  surety;  Southern  Lumber  Co.  v.  Holt,  129  La.  277,  55  South. 
988,  holding  want  of  authority  in  corporation  purchasing  claim  cannot 
be  set  up  as  defense  in  action  on  claim;  Black  v.  Bank  of  Westminster, 
96  Md.  429,  54  AtL  94,  holding  in  action  by  bsink  on  note  against  maker, 
it  is  no  defense  that  bank  has  no  authority  to  purchase  the  note;  Ger- 
rity  V.  Wareham  Savings  Bank,  202  Mass.  220,  88  N.  E.  1086,  holding 
bank  could  take  assignment  of  first  mortgage  so  as  to  obtain  priority 
over  attachment;  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  286, 
10  Ann.  Gas.  1025,  9  L.  R.  A.  (N.  S.)  689,  80  N.  E.  492,  holding  State 
only  party  authorized  to  attack  devise  to  charitable  institution  in  excess 
of  statutory  amount;  Wyandotte  Electric  Light  Co.  v.  City  of  Wyan- 
dotte, 124  Mich.  48,  82  N.  W.  823,  holding  where  bank  exceeds  its  au- 
thority in  taking  security,  interested  parties  cannot  complain  so  long 
as  the  State  does  not;  Myers  v.  Campbell,  64  N.  J.  L.  187,  44  Atl.  864, 
holding  debts  due  national  banks  and  secured  by  mortgage  on  real 
estate  are  deducted  from  assessed  value  of  realty  for  purposes  of  taxa- 
tion; In  re  Long  Acre  Electric  Light  etc.  Co.,  188  N.  Y.  367,  80  N.  E. 
1103,  holding  validity  of  assignment  of  electrical  franchise  was  only 
open  to  question  by  State;  Buffalo  etc.  Ins.  Co.  v.  Third  Nat.  Bank  of 
Bnffalo,  162  N.  Y.  169, 173, 174, 176, 177, 178,  56  N.  E.  523,  524,  525,  526, 
holding  national  bank  has  no  equitable  lien  on  stock  of  member  in- 
debted to  it  if  no  deliveiy  of  stock  was  made  though  it  was  understood 
as  security;  Farmers'  Nat.  Bank  v.  Western  Pa.  Fuel  Co.,  215  Pa.  St. 
119,  64  Atl.  375,  holding,  in  action  by  bank  for  rent,  it  is  not  defense 
that  bank  had  no  authority  to  own  buildings  and  rent  offices;  National 
Bank  v.  Thomas,  30  R.  I.  300,  74  Atl.  1095,  holding  notice  given  to  vice- 
president  of  national  bank  was  notice  to  bank,  concerning  ownership 
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of  property  given  as  security  for  loan;  Gaston  &  Ayres  ▼.  J.  I.  Camp- 
bell Co.,  104  Tex.  583,  140  S.  W.  773,  holding  want  of  authority  of 
president  of  corporation  to  execute  note  cannot  be  urged  against  bona 
fide  holder;  Puget  Sound  Nat.  Bank  v.  Fisher,  62  Wash.  249,  17  Ann. 
Gas.  526,  100  Pac.  726,  holding  State  is  proper  party  to  sue  to  set  aside 
void  conveyance  to  corporation;  Ledebuhr  v.  Wisconsin  Trust  Co.,  112 
Wis.  663,  88  N.  W.  610,  holding  where  corporation  violates  its  organic 
act,  it  commits  an  offense  against  the  sovereignty  of  the  State,  which 
only  the  State  can  punish;  Reynolds  v.  Crawfordsville  Nat.  Bank,  112 
U.  S.  413,  28  L.  Ed.  786,  5  Sup.  Ct.  217,  unauthorized  purchase  of  other 
real  estate  did  not  invalidate  title  to  mortgaged  property  acquired; 
Fortier  v.  New  Orleans  Nat.  Bank,  112  U.  S.  451,  28  L.  Ed.  768,  5  Sup. 
Ct..  240,  bank's  debtor  could  not  raise  the  objection;  Fritts  v.  Palmer, 
132  U.  S.  291,  33  L.  Ed.  320,  10  Sup.  Ct.  96,  refusing  to  declare  for- 
feiture of  unauthorized  purchase  by  foreign  corporation;  Logan  Co. 
Nat.  Bank  v.  Townsend,  139  U.  S.  77,  85  L.  Ed.  Ill,  11  Sup.  Ct.  500, 
bank  could  not  plead  want  of  authority  and  retain  benefits  of  transac- 
tion ;  Thompson  v.  St.  Nicholas  Nat.  Bank,  146  U.  S.  248,  251,  86  L.  Ed. 
960,  961,  33  Sup.  Ct.  68,  69,  holding  bank  liable  on  check  unlawfully 
certified;  McBroom  v.  Scottish  Mortgage  etc.  Co.,  153  U.  S.  326,  88 
L.  Ed.  782,  14  Sup.  Ct.  855,  holding  usurious  loan  void  only  as  to  excess 
of  legal  rate;  Farmers'  Loan  etc.  Co.  v.  Green  Bay  etc.  R.  Co.,  11  Biss. 
339, 12  Fed.  776,  one  sued  for  negligent  injury  to  realty  could  not  plead 
plaintiff's  want  of  authority  to  hold  same;  Town  of  Lyons  v.  Lyons 
Nat.  Bank,  19  Blatchf.  289,  8  Fed.  376,  one  sued  on  coupon  could  not 
set  up  bank's  want  of  authority  to  hold  same;  Sioux  City  Terminal  Ry. 
Co.  v.  Trust  Co.  of  North  America,  82  Fed.  137,  27  C.  C.  A.  73,  company 
could  not  repudiate  bonds  issued  in  excessive  exercise  of  its  powers; 
Lyon,  Potter  &  Co.  v.  First  Nat.  Bank,  85  Fed.  12,  29  C.  C.  A.  45, 
holding  company  could  not  repudiate  accommodation  paper  while  re- 
taining benefits;  Garrell  v.  Home  Life  Ins.  Co.,  63  Fed.  376,  plea  of 
ultra  vires  unavailable  as  to  note  given  insurance  company;  Weber  ▼. 
Spokane  Nat.  Bank,  64  Fed.  210,  12  C.  C.  A.  93,  national  bank  held 
liable  for  indebtedness  in  excess  of  limit  prescribed  by  statute;  Chat- 
tanooga etc.  R.  Co.  V.  Evans,  66  Fed.  816,  14  C.  C.  A.  116,  sustaining 
purchase  of  realty  by  foreign  corporation,  contrary  to  statute;  Citi- 
zens '  State  Bank  v.  Hawkins,  71  Fed.  371,  18  C.  C.  A.  78,  holding  bank 
liable  for  assessment  on  stock  purchased  for  unauthorized  purpose; 
Central  Trust  Co.  v.  Columbus  etc.  Ry.  Co.,  87  Fed.  828,  mortgage  to 
secure  indebtedness  in  excess  of  statutory  amount,  valid  against  sub- 
sequent mortgagee;  Sherwood  v.  Alvis,  83  Ala.  119,  3  Am.  St.  Rep.  697, 
3  South.  308,  sustaining  sale  under  mortgage  given  foreign  corporation 
that  had  not  complied  with  local  law;  Camp  v.  Land,  122  Cal.  170,  54 
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Pac.  840,  where  borrower  could  not  object  that  bank  took  mortgage  in 
violation  of  statute;  Voltz  y.  National  Bank,  158  111.  541,  30  L.  R.  A. 
158,  42  N.  E.  72,  bank  entitled  to  recover  for  payment  as  guarantor, 
though  guaranty  was  ultra  vires;  First  Nat.  Bank  v.  Schmidt,  6  Colo. 
App.  223,  40  Pac.  482,  right  of  bank  to  take  certain  securities  could 
be  questioned  by  government  only;  Voris  v.  Star  City  Bldg.  etc.  Assn., 
20  Ind.  App.  644,  50  N.  E.  783,  one  who  negotiated  warrants  to  asso- 
ciation could  not  question  its  power  to  take;  State  Nat.  Bank  v. 
Mathers,  45  La.  Ann.  80,  40  Am.  Bep.  219,  12  South.  244,  following 
rule;  Farrington  v.  Putnam,  90  Me.  424,  426,  435,  SB  L.  R.  A.  347,  348, 
351,  37  Atl.  659,  663,  holding  acceptance  of  excessive  devise  or  bequest, 
by  infirmary,  could  not  be  objected  to  by  heirs  of  testator;  Heironimus 
V.  Sweeney,  83  Md.  160,  55  Am.  St.  Bep.  337,  33  L.  B.  A.  102,  34  Atl. 
826,  where  stockholders  could  not  object  that  loan  to  bank  was  ultra 
vires;  Bowditch  v.  New  England  Life  Ins.  Co.,  141  Mass.  295,  55  Am. 
Bep.  477,  4  N.  E.  801,  holding  forbidden  loan  to  director  was  not  void ; 
Slater  Woollen  Co.  v.  Lamb,  143  Mass.  422,  manufacturing  corporation 
recovered  for  groceries,  etc.,  sold;  Chaffee  v.  Middlesex  R.  Co.,  146 
Mass.  240,  16  N.  E.  45,  no  defense  to  action  by  company,  for  value  of 
stock,  that  it  had  no  authority  to  purchase  it;  Prescott  Nat.  Bank  v. 
Butler,  157  Mass.  549,  32  N.  E.  909,  indorser  could  not  defend  by  show- 
ing bank's  purchase  of  note  ultra  vires;  Nims  v.  Mt.  Hermon  Boys' 
School,  160  Mass.  180,  39  Am.  St.  Bep.  471,  22  L.  B.  A.  367,  35  N.  E. 
778,  no  defense  to  action  for  negligence  that  maintenance  of  ferry  was 
ultra  vires;  Merchants'  Nat.  Bank  v.  Hanson,  33  Minn.  42,  53  Am. 
Bep.  6,  21  N.  W.  850,  and  First  Nat.  Bank  v.  Smith,  8  S.  D.  9,  65  N.  W. 
438,  ultra  vires  no  defense  to  action  on  promissory  note  purchased  by 
bank;  Baker  v.  Northwestern  Quar.  &  Loan  Co.,  36  Minn.  188,  30 
N.  W.  465,  holding  corporation  asserting  rights  under  mortgage,  need 
not  plead  capacity  to  deal  in  same;  Henncssy  v.  St.  Paul,  54  Minn. 
223,  55  N.  W.  1125,  as  to  certificate  of  sale  under  assessment,  purchased 
by  national  bank ;  Williams  v.  Bank  of  Commerce,  71  Miss.  867,  42  Am. 
St.  Bep.  507,  36  South.  240,  though  trust  deed  was  given  in  violation 
of  law,  corporation  could  not  retain  proceeds  and  plead  ultra  vires; 
First  Nat.  Bank  v.  Roberts,  9  Mont.  331,  23  Pac.  719,  striking  out  alle- 
gation of  bank's  incapacity  to  take  deed;  Norton  v.  Deny  Nat.  Bank, 
61  N.  H.  593,  60  Am.  Bep.  337,  though  guaranty  is  illegal,  recovery 
may  be  had  on  common  counts;  Walden  Nat.  Bank  v.  Birch,  130  N.  Y. 
228,  14  L.  B.  A.  214,  29  N.  E.  129,  where  bank  took  its  own  stock  as 
security ;  Thompson  v.  St.  Nicholas  Nat.  Bank,  113  N.  Y.  334,  21  N.  E. 
59,  as  to  illegal  certification;  Buffalo  v.  Balcom,  134  N.  Y.  535,  where 
mortgnpre  was  taken  by  municipality;  Oldham  v.  First  Nat.  Bank,  85 
X.  C.  243,  refusing  to  enjoin  sale  of  land -under  mortgage  to  bank;  Mai- 
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lett  y.  Simpson,  94  N.  C.  41,  55  Am.  Eep.  596,  purchase  of  land  by  rail- 
road, for  alleged  illegal  purposes,  not  void;  Anderson  v.  First  Nat. 
Bank,  6  N.  D.  456,  67  N.  W.  823,  ultra  vires  no  defense  to  action  for 
bank's  breach  of  duty  as  agent;  Wright  v.  Lee,  2  S.  D.  614,  51  N.  W. 
711,  creditor  could  not  object  to  acts  of  foreign  corporation,  before 
compliance  with  statute;  First  Nat.  Bank  v.  Peavy  Elev.  Co.,  10  S.  D. 
170,  72  N.  W.  403,  as  to  statutory  lien  for  seed  grain,  sold  by  bank; 
Wharton  v.  Lavender,  14  Lea,  189,  as  to  pledge  of  cattle  to  secure  loan 
by  bank;  Bond  v.  Terrell  Cotton  etc.  Mfg.  Co.,  82  Tex.  314,  18  S.  W. 
693,  that  loan  was  ultra  vires,  no  defense  to  action  on  the  debt ;  Fayette 
Land  Co.  v.  Louisville  etc.  R.  Co.,  93  Va.  288,  291,  24  S.  E.  1019,  1020, 
conveyances  to  and  by  railroad,  of  land  in  excess  of  statutory  limit, 
valid;  Holden  v.  Whiting,  29  Fed.  883,  and  Stafford  v.  Produce  etc. 
Bank,  16  Ohio  C.  C.  60,  both  arguendo;  Butte  Hardware  Co.  v.  Cob- 
ban, 13  Mont.  361,  34  Pac.  28,  one  claiming  title  to  mining  property, 
through  commercial  company,  could  not  deny  its  power  to  hold  same. 

Distinguished  in  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  552,  41 
L.  Ed.  822,  17  Sup.  Ct.  437,  holding  prohibited  lease,  by  national  bank, 
was  void;  California  Sav.  Bank  v.  Kennedy,  167  U.  S.  371,  42  L.  Ed. 
201,  17  Sup.  Ct.  834,  national  bank  permitted  to  plead  that  purchase  of 
stock  entirely  without  its  authority;  Burrows  v.  Niblack,  84  Fed.  113, 
28  C.  C.  A.  130,  forbidden  purchase  of  its  own  stock  could  be  questioned 
by  national  bank;  Davis  v.  Old  Colony  R.  Co.,  131  Mass.  275,  41  Am. 
Rep.  287,  holding  railroad  company  not  liable  on  contract  guaranteeing 
expenses  of  musical  festival;  Chipman  v.  McClellan,  159  Mass.  371,  34 
N.  E.  381,  holding  national  bank  could  not  acquire  land  in  fraud  of  in- 
solvent law ;  Dresser  v.  Traders '  Nat.  Bank,  165  Mass.  122,  42  N.  E.  568, 
where  bank's  contract  was  to  solicit  insurance;  Matter  of  McGraw,  111 
N.  Y.  105,  2  L.  R.  A.  395,  19  N.  E.  252,  holding  bequest  to  college,  in 
excess  of  charter  limit,  might  be  avoided  by  heirs;  Farwell  Co.  v.  Wolf, 
96  Wis.  14,  65  Am.  St.  Rep.  23,  37  L.  R.  A.  140,  70  N.  W.  290,  holding 
company  could  not  recover  on  claims  assigned,  which  were  not  in  law 
assignable. 

As  between  two  mortgages,  one  for  past  and  one  for  future,  indebted- 
ness, former  must  have  precedence,  if  first  recorded. 

Approved  in  Dorr  v.  Meyer,  51  Neb.  97,  70  N.  W.  544,  subsequent 
mortgagee,  without  notice,  protected  as  purchaser  in  good  faith. 

Pre-existing  debt  as  consideration  for  mortgage  as  against  other 
creditors  or  equities.     Note,  38  L.  R.  A.  308. 

Miscellaneous.  Cited  in  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109 
Fed.  426,  48  C.  C.  A.  482,  holding  one  receiving  benefits  of  contract 
malum  in  se  or  prohibitum  cannot  successfully  defend  because  he  in- 
tended to  do  some  unlawful  act  connected  therewith;  Merchants'  Nat. 
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Bank  v.  Wehrmann,  69  Ohio  St.  171,  68  N.  E.  1006,  holding  transfer  by 
debtor  to  bank  of  nine  shares  in  partnership  to  secure  indebtedness 
made  bank  owner  in  severalty,  liable  proportionately  and  not  as  partner. 

103  V.  8.  106-117,  26  L.  Ed.  322,  CUOULI.U  y.  HEBKAMDEZ. 

Credltor'B  acceptance  of  additional  promise  from  tblrd  person  to  pay 
debt  does  not  convert  orlRlnal  debtor  Into  snrety. 

Approved  in  Mulvane  v.  Sedgley,  63  Kan.  121,  64  Pac.  1043,  holding 
purchaser  of  mortgaged  property  being  accepted  as  principal  and  surety 
by  mortgagee,  if  action  against  purchaser  becomes  barred,  action 
against  former  mortgagors  likewise  barred ;  Shepherd  v.  May,  115  U.  S. 
511,  29  L.  Ed.  467,  6  Sup.  Ct.  121,  grantee  of  mortgaged  property  not 
liable  to  pay  the  note;  Pratt  v.  Conway,  148  Mo.  296,  49  S.  W.  1029, 
mortgagor  was  not  released  where  he  did  not  plead  assumption  of  debt 
by  vendee. 

Payment  or  promise  by  principal  as  extending  limitation  period  as 
to  surety.    Note,  37  L.  R.  A.  (N.  S.)  274. 

Evidence  of  facts  on  wbich  dalm  Is  based  cannot  be  regarded  where 
bill  contains  no  averment  to  which  it  can  be  implied. 

Approved  in  Bates  County  v.  Wills,  190  Fed.  630,  111  C.  C.  A.  354, 
holding  where  contract  provided  estimates  of  work  by  engineer  to  be 
condition  precedent  to  payment,  bill  for  payment  must  show  engineer 
performed  his  part;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  123,  108 
C.  C.  A.  226,  refusing  to  admit  evidence  as  to  irregularity  of  proceed- 
ings to  levy  tax  where  bill  contained  no  averment. 

Taonlirtana  code  provision,  releasing  party  ftom  enforcement  of  Utigloiis 
right  of  action  which  has  been  transferred,  by  paying  transferee  the  real 
price  of  the  transfer  and  costs,  does  not  apply  where  party  has  contested 
same  by  prolonged  litigation. 

Approved  in  Saint  v.  Martel,  122  La.  96,  47  South.  414,  holding  right 
ta  declare  transfer  of  litigious  cause  void  exists  only  in  favor  of  party 
against  whom  this  right  is  sought  to  be  enforced. 

Act  of  grantee  of  land  who  takes  subject  to  mortgage  as  reviving  or 
keeping  alive  debt  secured  by  mortgage.  Note,  Ann.  Oas. 
19140,  1112,  1113. 

IDS  U.  8.   118-145,  26  L.  Ed.   827,   FLOBIDA   OEKTBAIi  B.   B.   00.   v. 
SORUTTE. 

Though  Florida  State  bonds,  Issued  to  Florida  Oentral  railroad,  were 
Told  as  against  State,  company,  having  sold  them,  was  estopped  from  set- 
ting np  their  Invalidity,  as  defense  to  action  by  bona  flde  holder,  to  enforce 
lien  company  had  given  on  its  property  to  secure  their  payment. 


N 
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Approved  in  United  States  v.  Chamberlin,  219  U.  S.  262,  55  L.  Ed. 
210,  31  Sup.  Ct.  155,  following  rule ;  Weil  v.  Alabama  State  Land  Co., 
175  Fed.  255,  holding  holders  of  State  bonds  issued  in  aid  of  railroad 
could  not  enforce  payment  out  of  security  given  by  railroad  to  State; 
Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  15  Fed.  19,  20,  21,  holding  railroad 
liable  in  similar  case;  City  Council  v.  Caulfield,  19  S.  C.  207,  case  of  fire- 
loan  bonds,  void  as  against  city;  dissenting  opinion  in  Thompkins  ▼• 
Little  Rock  etc.  Ry.  Co.,  21  Fed.  370,  382,  383,  majority  holding  Arkan- 
sas act  gave  no  lien  in  favor  of  bondholders;  Union  Trust  Co.  v.  South- 
em  Nav.  Co.,  130  U.  S.  567,  32  L.  Ed.  1048,"  9  Sup.  Ct.  607,  arguendo. 

Distinguished  in  Trask  y.  Jacksonville  etc.  R.  Co.,  124  U.  S.  516,  31 
L.  Ed.  622,  8  Sup.  Ct.  575,  refusing  to  allow  recovery  by  one  not  bona 
fide  holder  of  said  bonds;  Tompkins  v.  Fort  Smith  Ry.  Co.,  125  U.  S. 
118,  81  L.  Ed.  621,  8  Sup.  Ct.  767  (affirming  5  McCrary,  602,  610,  611, 
613,  18  Fed.  347,  352,  353,  354),  where  there  was  no  lien  in  favor  of 
bondholders ;  Cunningham  v.  Macon  etc.  R.  Co.,  156  U.  S.  422,  89  L.  Ed. 
477, 15  Sup.  Ct.  366,  where  qeither  bonds  nor  statute  provided  for  mort- 
'^age  security  claimed;  Smith  v.  Florida  Cent.  R.  Co.,  43  Fed.  731,  733, 
734,  736,  740,  742,  disallowing  recovery  on  the  Florida  bonds,  on  ground 
that  plaintiff  was  not  innocent  holder;  Columbia  Finance  Co.  v.  Ken- 
tucky Union  Ry.  Co.,  60  Fed.  797,  9  C.  C.  A.  264,  holding  guarantor  in 
question  not  on  equal  footing  with  mortgage  creditors. 

Negotiability  of  bonds.    Note,  5  £.  R.  G.  223. 

What  amount  paid  constitutes  purchaser  for  value.    Note,  84  Am. 
Dec.  402. 

Contracts  created  by,  or  entered  Into  uBder  authority  of  statntM,  aie 
interpreted  according  to  language  used  in  each  particular  case,  to  express 
the  obligation  assumed;  under  Florida  statute  hero  in  question,  State  held 
to  be  bound  as  surety  on  bonds. 

Approved  in  Flaherty  v.  Fleming,  58  W.  Va.  671,  52  S.  E.  858,  hold- 
ing, in  construing  grant  of  *  *  free  right  of  way  for  alleyway  twelve  feet 
wide,''  owner  of  servient  tenement  had  no  right  to  construct  fence  or 
gate  therein;  Tennessee  Bond  Cases,  114  U.  S.  688,  29  L.  Ed.  290,  5  Sup. 
Ct.  986,  where  State  appeared  to  be  principal  debtor,  secured  by  lien  on 
railroad. 

Where  valid  and  iuTalid  portions  of  statute  are  capable  of  separation, 
the  latter  will  be  disregarded;  -  e.  g.,  where  provision  as  to  execution  and 
exchange  of  State  for  railroad  bonds  was  unconstitutional,  the  provision 
giving  statutory  lien  on  property  of  company  was  sustained. 

Approved  in  Denver  &  R.  G.  R.  Co.  v.  Wagner,  167  Fed.  81,  92 
C,  C.  A.  527,  upholding  provision  in  statute  requiring  that  notice  of 
injury  be  given  to  carrier  within  ninety  days;  Spain  v.  St.  Louis  ete. 
R.  Co.,  151  Fed.  529,  530,  and  Hyde  v.  Southern  Ry.  Co.,  31  App.  D.  C. 
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471,  both  upholding  provisions  of  Federal  Employers'  Liability  Act; 
Kieman  v.  City  of  Portland,  67  Or.  482,  87  L.  R.  A.  (N.  S.)  332,  112 
Pac.  408,  upholding  initiative  and  referendum  act  of  State  of  Oregon; 
Kulm  V.  Fairmont  Coal  Co.,  66  W.  Va.  740,  179  Fed.  191,  102  C.  C.  A. 
457,  Griffin  v.  Fairmont  Coal  Co.,  59  W.  Va.  511,  2  L.  R.  A.  (N.  S.) 
1115,  63  S.  E.  37,  and  Kuhii  v.  Fairmont  Coal  Co.,  66  W.  Va.  711,  179 
Fed.  207,  102  C.  C.  A.  457,  all  holding  lease  of  right  to  mine  coal  did 
not  imply  that  lessee  would  preserve  subjacent  support;  State  v.  King, 
64  W.  Va.  595,  63  S.  E.  489,  upholding  statute  prescribing  forfeiture  of 
land  for  nonentry  on  tax  books;  Supervisors  of  Albany  County  v. 
Stanley,  106  U.  S.  '312,  26  L.  Ed.  1050,  12  Fed.  88,  taxing  statute  not 
rendered  void  by  invalid  provision  as  to  assessment  of  national  bank 
stock;  Donnersberger  v.  Prendergast,  128  111.  236,  21  N.  E.  3,  sustaining 
portion  of  act  indicated  by  title;  Chamberlain  v.  Board  of  Education, 
57  N.  J.  L.  615,  31  Atl.  1036,  statute  giving  women  right  to  vote,  sus- 
tained in  part;  Eureka  v.  Wilson,  15  Utah,  75,  62  Am.  St.  Rep.  909, 
48  Pac.  153,  unlawful  delegation  of  power  to  committee  did  not  vitiate 
fire  ordinance. 

Distinguished  in  Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  179, 
84  L.  R.  A.  782,  36  S.  W.  1048,  invalidity  of  taxing  feature  rendered 
act  creating  levee  district  wholly  void. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  11, 
84. 

It  ciftBnot  be  said  that  case  la  not  antborlty  on  point  because,  thon^ 
It  was  properly  presented  and  decided  in  regular  coarse,  something  else 
was  found  which  disposed  of  whole  matter. 

Approved  in  Union  Pac.  R.  R.  Co.  v.  Mason  City  etc.  R.  R.  Co.,  199 
U.  S.  166,  50  L.  Ed.  137,  26  Sup.  Ct.  19,  opinion  of  court  assigning  two 
grounds  for  decision  is  authority  as  to  each ;  Watson  v.  St.  Louis  T.  M. 
&  S.  Ry.  Co.,  169  Fed.  945,  holding  where  question  was  assigned  as  error 
on  appeal  and  argued  by  counsel,  decision  of  appellate  court  cannot  be 
considered  obiter  dicta;  New  York  Cent.  &  H.  R.  R.  Co.  v.  Price,  159 
Fed.  332,  16  L.  R.  A.  (N.  S.)  1102,  86  C.  C.  A.  502,  holding  duty  of 
railroad  to  build  fence  along  right  of  way  can  only  be  enforced  by  ad- 
joining land  owners;  Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  747,  85 
C.  C.  A.  642,  holding  dismissal  of  suit  on  bill  of  exchange  on  account 
of  complainant's  name  not  appearing  on  instrument  must  be  considered 
conclusive  as  to  his  rights;  Victor  Talking  Mach,  Co.  v.  Sonora  Phono- 
graph Co.,  188  Fed.  331,  holding  decision  of  Circuit  Court  regarding 
similarity  of  patent  was  binding  in  subsequent  suits;  Union  Pac.  Ry. 
Co.  V.  Mason  City  etc.  Ry.,  128  Fed.  236,  64  C.  C.  A.  348,  holding 
Supreme  Court's  declaration  in  Union  Pac.  R.  Co.  v.  Chicago  etc.  R.  Co., 
163  U.  S.  564,  41  L.  Ed.  265,  16  Sup.  Ct.  1173,  that  Pacific  Company 
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must  share  bridge  and  tracks  with  Rock  Island  Company,  controlling 
decision  not  dictum;  Clark  v.  Knox,  32  Colo.  363,  76  Pac.  375,  where 
two  defenses  to  action  passed  upon  and  upheld,  though  first  alone  would 
have  decided  case,  the  second  is  res  adjudicata  between  parties;  Ton- 
Cray  v.  Budge,  14  Idaho,  645,  95  Pac.  34,  discussing  distinction  between 
celestial  and  partriarchal  marriages;  Spratt  v.  Helena  Power  Transmis- 
sion Co.,  37  Mont.  77,  94  Pac.  634,  holding  decision  on  former  appeal 
that  purpose  of  condemning  land  was  a  public  one  was  res  adjudicata ; 
Duncan  v.  Brown,  18  N.  M.  588,  139  Pac.  142,  holding  question  argued 
by  counsel  and  submitted  to  court  is  res  adjudicata  on  decision;  Smith 
V.  Wilkins,  164  N.  C.  146,  80  S.  E.  172,  upholding  provision  in  statute 
exempting  Confederate  soldiers  from  peddler's  tax;  O'Brien  v.  Union 
etc.  Life  Ins.  Co.,  207  N.  Y.  187,  100  N.  E.  704,  holding  statute  requir- 
ing notice  of  lapse  of  insurance  policy  does  not  require  notice  of  matur- 
ity of  notes  given  in  payment;  In  re  Port  Reading  R.  Co*,  75  N.  J.  L. 
437,  68  At  I.  222.  holding  judgment  in  condemnation  proceedings  lapses 
if  case  is  abandoned  within  twenty  days;  Mayor  etc.  of  City  of  Paterson 
V.  East  Jersey  Water  Co.,  74  N.  J.  Eq.  85,  70  Atl.  488,  holding  United 
States  Supreme  Court  affirming  decree  of  State  court,  but  on  different 
grounds,  does  not  affect  binding  authority  of  decision  of  State  court; 
Holmes  v.  Holmes,  27  Okl.  147,  30  K  B.  A.  (N.  S.)  920,  111  Pac.  223, 
upholding  decree  setting  aside  homestead  to  wife  out  of  property  of 
deceased  husband;  dissenting  opinion  in  Swank  v.  Elwert,  55  Or.  505, 
105  Pac.  908,  holding  decision  in  suit  on  chattel  mortgage  decisive  as 
against  subsequent  suit  for  conversion;  dissenting  opinion  in  Zeuske  v. 
Zeuske,  55  Or.  76,  86,  Ann.  Gas.  1912A,  557,  103  Pac.  651,  654,  majority 
holding  defendant  in  action  of  ejectment  cannot  set  up  equitable  in- 
terest in  answer;  dissenting  opinion  in  Hall  v.  Madison,  128  Wis.  145, 
146,  107  N.  W.  35,  36,  majority  restricting  authority  of  former  decision 
to  actual  question  decided,  and  holding  statute  allowing  women  to  vote 
at  elections  pertaining  to  school  matters  allowed  them  to  vote  on  ques- 
tion of  issuing  school  bonds;  Stroheim  v.  Deimel,  77  Fed.  806,  23 
C.  C.  A.  467,  arguendo. 

What  constitutes  "dictum"  of  court.    Note,  Ann.  Oaa.  1912G,  1250. 

Proof  of  res  judicata.    Note,  44  Am.  St.  Bep.  564. 

In  commerce,  commercial  paper  means  what  on  its  face  it  represents, 
regardless  of  what  Its  maker  or  promoter  got  for  it;  hence,  railroad  com- 
pany having  Indorsed  State's  bonds  and  sold  them,  was  held  liable  to  bona 
fide  holder  for  face  value. 

Approved  in  Van  Vleet  v.  Sledge,  45  Fed.  752,  holding  indorser  liable 
for  face  value  of  note;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  Co.,  75 
Fed.  458,  22  C.  C.  A.  378,  holding  guaranty  of  railroad  bonds  negotiable ; 
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Farthing  v.  Dark,  111  N.  C.  245,  16  S.  E.  338,  where  note  was  taken 
free  from  equities,  though  for  less  than  face  value. 

Negotiable  instruments.    Note,  11  Am.  St.  Eep.  322. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  433. 

Miscellaneous.  The  following  refer  to  the  history  of  the  litigation: 
Littlefield  v.  Trustees  of  Internal  Improvement  Fund,  117  U.  S.  420,  423, 
426,  29  L.  Ed.  930,  931,  982,  6  Sup.  Ct.  793,  795,  796,  Trask  v.  Jackson- 
ville etc.  R.  Co.,  124  U.  S.  516,  517,  81  L.  Ed.  522,  8  Sup.  Ct.  575,  Smith 
v.  Florida  Cent.  R.  Co.,  43  Fed.  731,  733,  734,  736,  740,  and  Central 
Trust  Co.  V.  Florida,  Central  R.  Co.,  43  Fed.  753,  756,  758;  dissenting 
opinion  in  Bloham  v.  Florida  etc.  R.  Co.,  39  Fla.  299,  22  South.  709. 

103  TJ.  8.  14e>155,  26  L.  Ed.  371,  CHZOAGO  y.  TTLLEY. 

One  performing  part  of  a  contract,  according  to  Its  terms,  and  pre- 
vented from  performing  the  resldiie  by  failure  of  other  party  to  do  Its 
part,  may  recover  compensation  for  work  actually  perf ozmed. 

Approved  in'Famum  v.  Kennebec  Water  District,  170  Fed.  177,  95 
C.  C.  A.  355,  allowing  public  contractor  quantum  meruit  on  work  done 
in  laying  pipe-line  for  city;  Valente  v.  Weinberg,  80  Conn.  135,  13 
L.  R.  A.  (N.  S.)  448,  67  Atl.  369,  allowing  contractor  quantum  meruit; 
Sully  v.  Pratt,  106  La.  603,  31  South.  163,  holding  although  builder  does 
not  use  plans  ordered  and  received  by  him,  still  architect  is  entitled  to 
agreed  price ;  Rioux  v.  The  Ryegate  Brick  Co.,  72  Vt.  155,  47  Atl.  408, 
bolding  one  knowing  that  he  will  have  to  furnish  money  and  supplies 
to  enable  another  to  carry  out  the  contract,  an  agreement  to  do  so  will 
be  implied;  Delmar  Oil  Co.  v.  Bartlett,  62  W.  Va.  706,  59  S.  E.  637, 
allowing  quantum  meruit  for  services  rendered  in  drilling  well. 

Limited  in  Noyes  v.  Pugin,  2  Wash.  660,  27  Pac.  550,  holding  that  re- 
covery must  be  governed  by  contract  price. 

Entirety  of  contracts — Complete  performance  when  essential  to  a 
cause  of  action  ex  contractu.    Note,  59  Am.  St.  Rep.  283. 

Recovery  on  quantum  meruit  for  part  performance  of  contract. 
Note,  6  E.  R.  G.  639. 

103  TJ.  8.  156-164,  26  L.  Ed.  374,  TIULJSY  v.  COUNTT  OP  COOK. 

Offer  of  bargain  by  one  to  another  Imposes  no  bbligatlon  upon  former, 
unless  accepted  by  latter,  upon  terms  on  which  offer  was  made. 

Approved  in  McFarlane  v.  Wadhams,  165  Fed.  991,  refusing  to  allow 

recovery  on  guaranty  where  there  was  no  meeting  of  minds;  Johnston 

V.  Fairmont  Mills,  116  Fed.  540,  holding  unless  an  offer  is  acepted  on 

the  terms  on  which  it  is  made,  it  imposes  no  obligation ;  Four  Oil  Co.  v. 

XI— 16 
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United  Oil  Producers,  145  Cal.  625,  68  L.  R.  A.  226,  79  Pac.  367,  where 
acceptance  of  offer  imposed  condition  not  stated  in  offer  there  was  no 
contract;  Compania  Bilbaina  de  Navegacion  de  Bilboa  v.  Spanish- 
American  Light  etc.  Co.,  146  U.  S.  497,  86  L.  Ed.  1058,  13  Sup.  Ct.  148, 
holding  owner  could  not  affirm  part  and  reject  balance  of  charter-party ; 
Wristen  v.  Bowles,  82  Cal.  87,  22  Pac.  1137,  where  acceptance  was  not 
in  terms  of  offer  there  was  no  agreement;  Louisville  etc.  Ry.  Co.  v. 
Flanagan,  113  Ind.  493,  8  Am.  St.  R^.  678,  14  N.  E.  372,  holding  allega- 
tions of  mutuality  sufficient;  Eggleston  v.  Wagner,  46  Mich.  620,  10 
N.  W.  42,  acceptance,  after  material  change  in  subject  matter  not 
effective;  Evansville  etc.  R.  Co.  v.  Keith,  8  Ind.  App.  60,  35  N.  E.  297, 
arguendo. 

Where  there  was  mere  exprefision  of  jrarpose,  by  leBolntion  of  city 
cooncil,  to  erect  bulldlHg  according  to  plaintiff's  plans,  but  no  obligation 
entered  into  by  plaintiff,  no  plans  used  and  no  building  erected,  tbere  was 
no  contract. 

Approved  in  Hunkins- Willis  Lime  etc.  Co.  v.  Los  Angeles  Warehouse 
Co.,  155  Cal.  46,  99  Pac.  371,  holding  where  price  for  consignment  was 
wrongfully  quoted,  due  to  stenographic  error,  there  was  no  meeting  of 
minds;  Burki  v.  Pleasanton  School  Dist.,  18  Cal.  App.  497,  123  Pac. 
548,  holding  where  ordinance  requires  architect  to  deposit  bond,  no  right 
to  premium  arises  until  said  bond  is  deposited ;  Miller  v.  Sharp,  52  Ind. 
App.  16,  18,  100  N.  E.  110,  holding  where  offer  was  made  to  sell  old 
and  new  com,  and  acceptance  was  made  as  to  only  new,  there  was  no 
contract ;  Harris  Bros.  v.  Reynolds,  17  N.  D.  19,  114  N.  W.  370,  holding 
owner  of  land  simply  stating  price  of  same  to  real  estate  agents  did  not 
constitute  contract  of  agency;  Smithmeyer  v.  United  States,  147  U.  S. 
359,  87  L.  Ed.  201, 13  Sup.  Ct.  327,  so  held  as  to  act  of  Congress  adopt- 
ing plans  for  congressional  library. 

Architect — When  may  not  recover  upon  contract  of  employment. 
Note,  64  Am.  St.  Rep.  822. 

Proof  of  usage  is  admissible  only  to  show  intention  or  miderstanding 
of  parties  in  absence  of  special  agreement,  or  to  explain  terms  of  written 
contract;  but  this  evidence  most  not  be  repugnant  to  or  incoBsistent  witli 
the  contract. 

Approved  in  Danciger  v.  Wells,  Fargo  &  Co.,  154  Fed.  385,  holdinjr 
suit  to  compel  carrier  to  receive  goods  for  transportation  is  within  juris- 
diction of  courts  and  not  commerce  commission;  McSherry  v.  Blanch- 
field,  68  Kan.  312,  75  Pac.  122,  not  error  to  reject  evidence  of  custom  in 
interpreting  contract,  it  not  appearing  that  one  contracting  party  knew 
of  it;  City  of  Covington  v.  Kanawha  Coal  etc.  Co.,  121  Ky.  688,  12S 
Am.  St.  Ilep.  219,  12  Ann.  Gas.  311,  8  L.  B.  A.  (N.  S.)  248,  89  S.  W. 
1128,  refusing  to  allow  evidence  that  contracts  for  sale  of  coal  were,  by 
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custom,  made  sabject  to  strikes  and  lockouts;  State  v.  Atchinson  etc. 
Ry.  Co.,  176  Mo.  712,  76  S.  W.  780,  holding  in  the  interpretation  of  con- 
tracts, usages  and  customs  may  be  useful,  but  they  cannot  create  con- 
tracts; Stamey  v.  Western  Union  Tel.  Co.,  92  Ga.  617,  44  Am.  St.  R^. 
98,  18  S.  £.  1010,  where  by  stipulation,  company's  messenger  became 
agent  of  sender  of  message;  Prior  v.  Schmeister,  100  Iowa,  301,  69 
N.  W.  526,  admitting  proof  of  usage  among  marble-cutters  as  to  propor- 
tions of  monument. 

Distinguished  in  lillard  y.  Kentucky  Distilleries  etc.  Co.,  134  Fed. 
182,  67  C.  C.  A.  74,  holding  under  written  contract  for  sale  or  distillery 
slops  as  feed  for  cattle,  evidence  of  custom  as  to  manner  of  delivery 
admissible. 

Architect's  property  in  plans  furnished  under  contract  or  in  com- 
petition.   Note,  2  Ann.  Oss,  715. 

Right  of  architect  in  plans.    Note,  3  B.  R.  G.  466. 

103  V.  8.  164-168,  26  L.  Ed.  495,  CHICOT  COUNTY  ▼.  LEWIS. 

Under  statute  authorizing  county  to  subscribe  to  stock  of  any  railroad, 
for  amount  not  exceeding  one  hundred  thousand  dollars,  subscriptions  of 
that  amount  to  stock  of  each  of  two  railroads  are  valid. 

Approved  in  Board  of  Commrs.  of  Stanly  County  v.  Color,  113  Fed. 
724,  51  C.  C.  A.  379,  holding  the  purchaser  of  bonds  has  to  look  no 
further  than  to  ascertain  if  a  power  has  been  granted  to  issue  the 
bonds;  People  v.  Van  Cleave,  187  111.  134,  58  N.  E.  425,  holding  the 
purposes  of  a  statute  is  to  produce  uniformity  of  powers,  liabilities  and 
duties;  White  v.  Ferguson,  29  Ind.  App.  152,  64  N.  E.  52,  holding  a 
person  may  delegate  the  performance  of  his  personal  interests,  duties, 
rights  and  obligations  to  another;  People  v.  Counts,  89  Cal.  21,  26  Pac. 
614,  holding  specification  of  purpose  to  construct  two  roads,  with  bonds 
to  be  issued,  not  objectionable  under  statute;  dissenting  opinion  in 
Scown  V.  Czamecki,  264  III.  378,  Amu  Gas.  1915A,  772,  L.  R.  A.  1915B, 
247,  106  N.  E.  301,  majority  holding  statute  giving  women  right  to  vote 
in  municipalities  and  "other  political  subdivisions  of  State"  gave 
them  right  of  suffrage  throughout  whole  State. 

Necessity  that  propositions  submitted  to  voters  of  municipality  be 
stated  singly.    Note,  2  Ann.  Gas.  870. 

Legal  meaning  of  "any."    Note,  Ann.  Gas.  1916E,  82. 

IDS  U.  8.  168-205,  26  L.  Ed.  377,  KTOBOUBN  v.  THOMPSON. 

Due  process  of  law,  within  meaning  of  Federal  Oonstitntlon,  means  a 
trial  in  which  rights  of  the  party  shall  he  decided  by  tribunal  appointed 
by  law  and  governed  by  rules  of  law  previously  established. 
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Approved  in  Davis  v.  Davis,  164  Fed.  283,  holding  court  may  inquire 
into  facts  leading  up  to  foreign  judgment;  Tenney  v.  Taylor,  1  App. 
D.  C.  227,  holding  default  judgment  taken  against  appellant  on  appeal 
cannot  affect  surety  not  within  jurisdiction;  Thaw  v.  Ritchie,  4  Mackey 
(D.  C),  384,  holding  where  court  is  shown  to  have  had  no  jurisdiction, 
its  decision  as  to  title  to  property  is  no  defense  in  action  of  ejectment; 
Hubbard  v.  Montross  Metal  Shingle  Co.,  79  N.  J.  L.  210,  74  Atl.  255, 
holding  court  allowing  amendment  so  as  to  sue  members  of  corporation 
as  partners,  without  their  consent,  acted  without  its  jurisdiction;  Tay- 
lor V.  Crawford,  72  Ohio  St.  570,  69  L.  R.  A.  805,  74  N.  E.  1068,  up- 
holding 95  Ohio  Laws,  p.  155,  §  3,  providing  for  cleaning  and  repairing 
of  public  drains  and  watercourses;  Zanesville  v.  Zanesville  Tel.  etc. 
Co.,  63  Ohio  St.  451,  59  N.  E.  110,  holding  probate  courts  in  counties 
of  State  belong  to  its  judicial  department,  and  have  no  legislative 
ix>wers  except  as  incidents  to  judicial  powers;  In  re  Mason,  43  Fed. 
516,  holding  commissioner  of  Circuit  Court  had  no  power  to  punish  wit- 
ness for  failure  to  obey  subpoena;  Langenberg  v.  Decker,  131  Ind. 
482,  16  L.  R.  A.  118,  31  N.  E.  194,  statute  giving  tax  commissioners 
power  to  punish  for  contempt,  invalid ;  People  v.  O  'Brien,  111  N.  Y.  58, 
7  Am.  St  Rep.  710,  2  L.  R.  A.  267,  18  N.  E.  707,  statute  providing 
for  taking  away  its  property  on  dissolution  of  corporation,  unconstitu- 
tional; Cross  v.  Brown,  19  R.  I.  .232,  33  Atl.  151,  upholding  provisions 
as  to  attachment  by  trustee  process;  dissenting  opinion  in  Pumeli  v. 
Mann,  105  Ky.  117,  50  S.  W.  266,  majority  holding  test  of  validity  of 
statute  is  whether  by  express  terms  or  clear  implication  it  is  forbidden 
by  Constitution,  all  doubts  favoring  its  validity. 

English  parliament  was  originally  a  high  court  of  Judicature;  after  its 
separation  into  two  houses,  each  was  considered  to  retain  functions  of 
court,  and  hence  its  power  to  punish  for  contempt,  hut  right  of  house  of 
representatives  to  punish  for  contempt  derives  no  support  from  the  prac- 
tices of  parliament. 

Approved  in  State  v.  McLelland,  18  Neb.  240,  53  Am.  Rep.  817,  25 
N.  W.  79,  holding  presiding  oflScer's  certificate  merely  prima  facie  evi- 
dence that  bill  passed  house;  People  v.  Keeler,  99  N.  Y.  477,  52  Am. 
Rep.  56,  2  N.  E.  621,  where  witness  was  punished  for  refusing  to  testify 
before  committee  investigating  public  office. 

Quaere,  whether  power  to  punish  for  contempt  is  necessary  to  enable 
either  house  of  Congress  to  exercise  its  function  of  legislation. 

Approved  in  Ex  parte  Parker,  74  S.  C.  470,  55  S.  E.  124,  holding 
committee  appointed  by  legislaxure  to  investigate  affairs  of  State  dis- 
pensary may  commit  witness  for  contempt  in  refusing  to  answer  ques- 
tions ;  People  v.  Keeler,  99  N.  Y.  484,  52  Am.  Rep.  60,  2  N.  E.  625,  where 
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witness  was  punished  for  contempt  of  committee  to  investigate  affairs 
of  public  office. 

Each  hoiiae  of  €k>ngrei8  may  pimidi  its  members  for  disorderly 
behaTlor,  compel  attendance  of  absent  members  and  is  Judge  of  election  and 
qnaltflcation  of  members.  Honse  of  representatlYes  has  sole  right  to  im- 
peach government  officials  and  Senate  to  try  them;  and,  in  election  and 
impeachment  cases,  attendance  of  witnesses  and  prodnction  of  papers  may 
be  compelled. 

Approved  in  In  re  Conradesj  112  Mo.  App.  33,  85  S.  W.  154,  com- 
mittee appointed  by  municipal  house  of  delegates  to-^  investigate  viola- 
tions of  license  tax  ordinances  may  compel  witnesses  to  attend;  Smith 
v.  Myers,  109  Ind.  7,  68  Am.  Rep.  380,  9  N.  E.  697,  refusing  to  enjoin 
delivery  of  election  returns  to  speaker  of  house;  Hovey  v.  Foster,  118 
Ind.  508,  21  N.  E.  41,  holding  court  could  not  review  facts  passed  on 
by  legislature  to  determine  validity  of  act;  Lowe  v.  Summers,  69  Mo. 
App.  648,  holding  legislature  might  punish  witness  for  refusal  to  answer 
questions  of  committee  to  investigate  police  commission;  People  v. 
Keeler,  99  N.  Y.  477,  52  Am.  Rep.  55,  2  N.  E.  621,  witness  punished 
for  refusing  to  testify  before  committee  to  investigate  office  of  commis- 
sioner of  public  works;  Ex  parte  Dalton,  44r  Ohio  St.  151,  153,  58  Am. 
Bep.  802,  804,  5  N.  E.  138,  139,  where  witness  was  punished  for  con- 
tempt of  committee  on  privileges  and  elections. 

Power  of  legislature  to  compel  witnesses  to  attend  and  submit 
to  examination.    Note,  1  Am.  St.  Rep.  886, 

Authority  of  legislative  body  to  commit  for*  contempt.    Note,  74 
Am.  Dec.  68L 

PoTfer  of  legislature  or  legislative  committee  to  punish  witness 
for  contempt.    Note,  7  Ann.  Gas.  877. 

No  person  can  be  punished,  by  either  house  of  Congress,  for  contumacy 
•8  a  witness,  unless  his  testimony  is  required  in  a  matter  into  which  that 
house  has  jurisdiction  to  inquire,  and  neither  possesses  general  power  of 
making  inquiry  into  private  affairs  of  the  citizen. 

Approved  in  Henry  v.  Henkel,  235  U.  S.  226,  50  L.  Ed.  205,  35  Sup. 
Ct.  54,  refusing  writ  of  habeas  corpus  and  holding  question  whether 
information  solicited  was  warranted  by  act  of  Congress  was  to  be 
determined  at  trial  in  lower  court;  Ex  parte  Caldwell,  138  Fed.  496, 
house  of  delegates  of  West  Virginia  having  no  power  to  carry  on  in- 
vestigation could  not  punish  witness  for  not  obeying  subpoena ;  Western 
Union  Tel.  Co.  v.  Myatt,  98  Fed.  348,  349,  holding  the  jurisdiction  of 
eourt  of  the  United  States  cannot  be  denied  by  an  unconstitutional 
enactment  of  State  legislature,  nor  by  an  erroneous  use  of  tei*ms  there- 
in; Chapman  v.  United  States,  8  App.  D.  C.  314,  holding  President  of 
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Senate  may  personally  certify  fact  that  witness  failed  to  testify  before 
investigating  committee;  Chapman  v.  United  States,  5  App.  D,  C.  133, 
holding  investigation  of  charges  of  bribery  made  against  senators  in 
connection  with  tariff  bill  was  sufficient  authority  for  compelling  stock 
broker  to  testify  before  committee;  Hanly  v.  Sims,  175  Ind.  354,  93 
N.  E.  231,  upholding  power  of  Senate  to  investigate  the  validity  of 
debt  claimed  against  State;  State  v.  Barker,  116  Iowa,  111,  89  N.  W. 
209,  holding  appointment  of  trustees  in  advance  of  litigation  to  con- 
trol municipal  waterworks  is  not  a  judicial  function;  In  re  Davies,  168 
N.  Y.  102,  61  N.  E.  121,  holding  each  department  of  government  is 
confined  to  its  own  functions,  and  can  neither  encroach  upon  nor  be 
made  subordinate  to  those  of  another;  State  v.  Guilbcrt,  75  Ohio  St. 
45,  78  N.  E.  935,  refusing  to  allow  claim  against  legislative  investigating 
committee  irregularly  appointed;  Earnham  v.  Colman,  19  S.  D.  348, 
117  Am.  St  Rep.  944,  9  Ann.  Oss.  314,  1  L.  R.  A.  (N.  S.)  1135,  103 
N.  W.  162,  holding  committing  magistrate  has  no  authority  to  punish 
witness  failing  to  bring  papers  under  subpoena  duces  tecum;  Ex  parte 
Wolters,  64  Tex.  Cr.  250,  297,  326,  330,  339,  Ann.  Oas.  1916B,  1071,  144 
S.  W.  537,  562,  576,  578,  579,  holding  investigation  as  to  fraud  in  pro- 
hibition election  was  without  sphere  of  legislative  authority,  and  wit- 
ness before  committee  could  not  be  punished  for  refusal  to  answer; 
SulUvan  v.  Hill,  73  W.  Va.  53,  Ann.  Gas.  1916B,  1115,  79  S.  E.  672,  in- 
vestigation of  bribery  of  members  is  within  jurisdiction  of  Congress; 
Ex  parte  Caldwell,  61  W.  Va.  53,  11  Ann.  Gas.  646,  10  K  R.  A.  (N.  S.) 
172,  55  S.  E.  912,  holding  house  of  dclccratcs  has  no  power  to  appoint 
investigating  committee;  dissenting  opinion  in  In  re  Comrades,  112  Mo. 
App.  45,  85  S.  W.  158,  majority  holding  investigating  committee  of 
municipal  house  of  delegates  could  compel  witnesses  to  attend;  In  re 
Pacific  Ry.  Commission,  12  Sawy.  676,  579,  596,  598,  32  Fed.  261,  254, 
266,  refusing  to  compel  witness  to  testify,  before  commission,  under 
act  of  March  3, 1887;  Lester  v.  People,  150  111.  421,  41  Am.  St.  Rep.  382, 
23  N.  E.  389,  holding  court  could  not  compel  surrender  of  party's  pri- 
vate books,  etc.,  for  indefinite  period;  Courtnay  v.  Knox,  31  Neb.  659, 
48  N.  W.  765,  766,  holding  notary  could  not  punish  for  contempt;  dis- 
senting opinion  in  Interstate  Commerce  Commission  y.  Brimson,  155 
U.  S.  4,  89  L.  Ed.  49,  15  Sup.  Ct.  20,  majority  sustaining  validity  of 
twelfth  section  of  Interstate  Commerce  Act;  Koehler  v.  Hill,  60  Iowa, 
675,  699,  15  N.  W.  644,  656,  arguendo;  State  v.  Seaton,  61  Iowa,  569, 
16  N.  W.  739,  majority  remanding  prisoner  committed  by  justice  of 
peace. 

Distinguished  in  Application  of  Bunkers,  1  Cal.  App.  67,  81  Pac. 
750,  holding  member  of  State  Senate  committee  for  investigation  o£ 
affairs  of  certain  corporations  punishable  for  accepting  bribe  for  vote 
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in  such  oommitteey  Senate  having  power  to  make  snch  investigation; 
Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  478,  485,  38 
L.  Ed.  1058,  1060,  14  Sup.  Ct.  1134,  1136,  upholdinpr  twelfth  section, 
Interstate  Commerce  Act;  In  re  Chapman,  166  U.  S.  668,  41  L.  Ed.  1168, 
17  Sup.  Ct.  680,  where  witness  was  compelled  by  Senate  to  testify  as 
to  whether  its  members  had  dealt  in  certain  stocks;  People  v.  Keeler, 
99  N.  Y.  476,  477,  484,  486,  52  Am.  Rep.  54,  55,  60,  62,  2  N.  B.  620,  621, 
625,  627,  witness  punished  for  refusal  to  testify  before  committee  in- 
vestigating charges  against  public  officer ;  dissenting  opinion  in  Ex  parte 
Wolters,  64  Tex.  Cr.  303,  304,  Ann.  Oas.  1916B,  1071, 144  S.  W.  562,  566, 
majority  holding,  investigation  as  to  fraud  in  prohibition  election  was 
without  sphere  of  legislative  authority,  and  witness  before  committee 
could  not  be  punished  for  refusal  to  answer. 

Federal  Constltiition  has  blocked  out  the  allotment  of  power  to  tbe 
azecntiye,  legislative  and  judicial  departments  of  government;  and,  aa 
general  rule,  powers  confided  to  one  department  cannot  be  exercised  by 
another. 

Approved  in  McCray  v.  United  States,  195  U.  S.  55,  49  L.  Ed.  95, 
24  Sup.  Ct.  769,  tax  imposed  on  artificially  colored  oleomargarine  being 
within  power  of  Congrress  cannot  be  declared  invalid  by  courts;  Ex 
parte  N.  K  Fairbank  Co.,  194  Fed.  994,  999,  holding  judge  entitled  to 
hearing  of  application  for  change  of  venue  on  account  of  bias;  Inter- 
state  Commerce  Com.  v.  Harriman,  157  Fed.  439,  upholding  power  of 
Interstate  Commerce  Commission  to  investigate  purchase  of  property 
by  corporation  from  its  directors;  In  re  Macfarland,  30  App.  D.  C.  378, 
holding  determination  of  value  of  gaslight  plant  not  judicial  function; 
United  States  v.  Seymour,  10  App.  D.  C.  304,  holding  decision  of  Com- 
missioner of  Patents  reviewable  only  by  court;  McSurely  v.  McGrew, 
140  Iowa,  167,  132  Am.  St.  Rep.  248,  118  N.  W.  418,  upholding  right  of 
legislature  to  prescribe  county  bank  for  deposit  of  county  funds;  Pratt 
V.  Breckinridge,  112  Ky.  12,  65  S.  W.  138,  holding  unconstitutional  Ky. 
act  1898,  March  11th,  providing  for  appointment  of  election  coniniis- 
sioncrs  by  legislature,  hence  commission  decision  in  contest  void;  State 
V.  Brill,  100  Minn.  510,  10  Ann.  Oas,  425,  111  N.  W.  643,  statute  conf er- 
rinsr  on  judges  of  District  Court  power  to  appoint  members  of  board  of 
control  is  unconstitutional;  State  v.  Bates,  96  Minn.  115,  104  N.  W. 
711,  holding  statute  providing  for  liquor  licenses  to  be  issued  by  county 
commissioners,  composed  in  part  of  judicial  officers  not  unconstitu- 
tional; Ex  parte  Button,  83  Neb.  642,  23  L.  R.  A.  (N.  8.)  1173,  120 
K.  W.  205,  holding  justice  of  peace  may  punish  for  contempt  in  refus- 
ing to  attend  taking  of  deposition;  State  v.  Rogers,  71  Ohio  St.  217, 
73  K.  E.  462,  holding  act  constituting  judges  of  court  a  commission  to 
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fix  salaries  of  county  surveyors  invalid;  In  re  County  Commrs.  of 
Seventh  Judicial  Dist.,  22  Okl.  449,  98  Pac.  562,  holding  statute  which 
confers  on  Supreme  Court  the  power  to  determine  reign  of  judges  is 
void;  dissenting  opinion  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S. 
610,  59  L.  Ed.  696,  35  Sup.  Ct.  309,  majority  holding  act  of  June  25, 
3910,  authorizing  President  to  withdraw  from  public  entry  lands  con- 
taining mineral  and  oil  deposits,  did  not  nullify  a  previous  withdrawal 
by  him;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  374, 
Ann.  Gas.  1915C,  1269,  85  Atl.  705,  majority  upholding  constitutionality 
of  public  service  commission ;  United  States  v.  Lee,  106  U.  S.  220,  27 
L.  Ed.  182,  1  Sup,  Ct.  260,  allowing  recovery  of  land  seized  under  order 
of 'President  for  cemetery  and  fort;  State  v.  Noble,  118  Ind.  352,  10 
Am.  St.  Rep.  145,  4  L.  B.  A.  104,  21  N.  E.  245,  act  providing  for  Su- 
preme Court  commissioners  held  unconstitutional;  In  re  Sims,  54  Kan. 
6,  45  Am.  St.  Rep.  263,  25  L.  R.  A.  112,  37  Pac.  136,  act  giving  county 
attorney  power  to  punish  witness  for  contempt,  invalid;  Ex  parte  Giu- 
nochio,  30  Tex.  App.  590,  18  S.  W.  84,  act  attempting  to  take  away 
jurisdiction  of  court,  conferred  by  Constitution,  invalid;  dissentini? 
opinion  in  State  v.  Hyde,  121  Ind.  44,  22  N.  E.  652,  majority  holding 
act  invalid  as  infringing  executive's  constitutional  right  to  appoint 
certain  oflScers ;  Tindal  v.  Wesley,  167  U.  S.  217,  42  L.  Ed.  141,  17  Sup. 
Ct.  775,  and  dissenting  opinion  in  Robertson  v.  State,  109  Ind.  94, 
10  N.  E.  589,  both  arguendo. 

Limited  in  Hovey  v.  State,  119  Ind.  401,  21  N.  E.  23,  holding  power 
of  appointment  not  vested  exclusively  in  executive. 

.  Appointment  to  office  as  executive  or  legislative  function.    Note, 
13  Am.  St.  Rep.  139. 

Subject  matter  of  investigation  into  financial  affairs  of  debtor  of 
United  States  is  Judicial  and  not  legislative,  and  hence  the  House  of  Repre- 
sentatives has  no  power,  on  allegation  that  insolvent  debtor  of  Utaited 
States  is  interested  in  private  business  partnership,  to  investigate  affairs  of 
that  partnership,  or  to  compel  witness  to  testify  on  the  subject. 

Approved  in  In  re  Pacific  Ry.  Commission,  12  Sawy.  576,  579,  594, 
595,  597,  598,  32  Fed.  251,  254,  264,  265,  266,  refusing  to  compel  witness 
to  testify  before  commission  under  act  of  March  3,  1887 ;  In  re  Davis,  58 
Kan.  381,  49  Pac.  164,  holding  statute  did  not  give  legislative  committee 
power  to  punish  witness  for  contempt;  In  re  Sims,  54  Kan.  8,  45  Am. 
St.  Rep.  265,  25  L.  R.  A.  112,  37  Pac.  137,  act  giving  county  attorney 
power  to  punish  witness  for  contempt  is  invalid ;  Jones  v.  Lamar,  34  Fed. 
462,  dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa,  675,  699,  15  N.  W. 
644,  656,  and  Pumell  v.  Mann,  105  Ky.  87,  50  S.  W.  266,  all  arguendo. 

Distinguished  in  In  re  Chapman,  166  U.  S.  668,  41  L.  Ed.  1158,  17 
Sup.  Ct.  680,  where  Senate  compelled  witness  to  testify  as  to  whether 
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senators  liad  dealt  in  certain  stocks;  People  y.  Keeler,  99  N.  Y.  476, 
485,  486,  52  Ahl  Bep.  54,  61,  62,  2  N.  E.  620, 625, 627,  legislature  properly 
punished  witness  for  refusing  to  testify  before  committee  to  investigate 
charges  against  public  officer;  People  y.  Sharp,  107  N.  Y.  445,  1  Am. 
St.  Rep.  857,  14  N.  E.  332,  where  committee  was  apx>ointed  to  investi- 
gate bribery  charges;  Ex  parte  Dalton,  44  Ohio  St.  150,  58  Am.  Rep. 

801,  5  N.  E.  138,  holding  committee  on  privileges  and  elections  might 
punish  witness  for  failure  to  "produce  records  of  election ;  De  Camp  v. 
Archibald,  50  Ohio  St.  626,  40  Am.  St.  Rep.  697,  35  N.  E.  1058,  uphold- 
ing notary's  power  to  punish  witness  refusing  to  answer,  in  taking  depo- 
sition. 

General  powers  and  privileges  of  investigating  committee.    Note, 
Ann.  Cas.  1916B,  1055,  1061,  1063,  1064. 

It  is  competent  to  show  that  house  of  Congress  Is  proceeding  in  a 
matter  beyond  its  legitimate  cognizance.  By  mere  act  of  asserting  persons 
to  be  guilty  of  contempt,  house  of  Congress  cannot  establish  its  Ti&tt  to 
fine  and  imprison  him  beyond  power  of  court  to  inqnlre  into  the  grounds. 

Approved  in  People  v.  Keeler,  99  N.  Y.  477,  484,  52  Am.  Rep.  55,  60, 
2  N.  E.  621,  625,  holding  legislature  could  punish  witness  for  refusing 
to  testify  before  committee  investiprating  public  office,  with  view  to 
l^slation;  Ex  parte  Dalton,  44  Ohio  St.  150,  151,  58  Am.  Rep.  801, 

802,  5  N.  E.  138,  where  party  was  committed  for  failure  to  produce 
election  records. 

One  who  procures  arrest  of  another  by  judicial  process,  by  instituting 
and  conducting  proceedings,  is  liable  in  action  for  false  imprisonment 
where  he  acts  without  probable  cause. 

Approved  in  Stephens  v.  Wilson,  115  Ky.  37,  72  S.  W.  339,  holding 
three  justices  of  peace  of  a  county  constituting  minority  of  fiscal  court 
of  county  guilty  of  false  imprisonment  in  attempting  to  enforce  attend- 
ance of  another  justice  at  meeting. 

Constitutional  exemption  of  members  of  Congress  is  not  limited  to 
words  spoken  in  debate,  but  extends  to  written  committee  reports,  resolu- 
tions offered,  and  act  of  voting  vocally  or  by  passing  between  tellers. 

Approved  in  Canfield  v.  Gresham,  82  Tex.  17,  17  S..  W.  392,  holding 
legislators  and  sergeant-at-arms  not  liable  to  rex>orter  punished  for  con- 
tempt. 

103  V,  S.  205-216,  26  L.  Ed.  514,  BARNEY  v.  IiATHAM. 

Acts  of  1789,  1866  and  1867,  providing  for  removal  of  causes  to  Federal 
courts,  discussed  and  distinguished  from  act  of  1875. 

Approved  in  Indian  Mountain  Jellico  Coal  Co.  v.  Asheville  Ice  etc. 
Co.,  135  Fed.  840,  where  in  State  court  judgment  for  plaintiff  had  been 
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affirmed  as  to  main  cause  of  action,  but  reversed  as  to  eounterclaim,  case 
not  removable  for  trial  of  counterclaim;  Hanrick  v.  Hanrick,  153  U.  S. 
195,  88  L.  Ed.  68fi,  14  Sup.  Ct.  836,  and  Western  Union  Tel.  Co.  v. 
Brown,  32  Fed.  340,  both  construing:  act  of  March  3,  1887,  as  corrected 
by  act  of  Au^st  13,  1888. 

Courts,  in  constmlng  an  act,  have  nothing  to  do  with  its  policy;  their 
duty  Is  to  give  effect  to  will  of  law-making  power  when  expressed  within 
limits  of  Constitution. 

Approved  in  Geer  v.  Mathieson  Alkali  Works,  190  U.  S.  436,  47  L.  Ed. 
1126,  23  Sup.  Ct.  809,  811,  holding  in  removal  suits  the  case  must  be 
capable  of  separation  into  parts  and  controversy  be  between  citizens 
of  different  States  as  plaintiff  and  defendant;  Mexican  Nat.  Coal  etc. 
Co.  V.  Macdonell,  105  Fed.  268,  holding  the  expression  "either  party," 
means  the  individuals  composing  the  party,  whether  plaintiff  or  de- 
fendant, and  all  must  unite  in  application  for  removal;  LiEtke  St.  £1. 
R.  R.  Co.  V.  Ziegler,  99  Fed.  121,  39  C.  C.  A.  431,  holding  full  hearing 
having  been  had,  both  parties  being  before  court,  suit  should  be  deter- 
mined upon  merits,  it  being  error  to  dismiss  without  prejudice;  Smith 
V.  Day,  39  Or.  534,  64  Pac.  813,  holding  in  removal  suit  joint  tort-feasor 
being  defendant,  citizen  of  another  State  cannot  be  reached  after  cause 
of  action  becomes  barred  by  statute  of  limitation;  Western  Union  Tel. 
Co.  V.  Brown,  32  Fed.  341,  construing  third  clause,  act  of  1887,  as  to 
removal  of  causes;  Meyer  v.  Herrera,  41  Fed.  67,  under  act  of  1888, 
Circuit  Court  had  no  jurisdiction  over  alien  defendant  temporarily  in 
district. 

.Under  second  section,  act  of  March  3,  1875,  one  or  more  defendants, 
actually  interested  in  controversy  wholly  between  citizens  of  different 
States,  and  which  can  he  fnUy  determined  as  between  them,  can  remove 
entire  snit,  if  prescribed  amount  is  involved,  though  proper,  hut  not  in- 
dispensable, party  defendant  is  citizen  of  same  State  with  plaintiff. 

Approved  in  Baillie  v.  Backus,  230  Fed.  716,  holding  suit  against  de- 
fendant and  nonresident  mining  company  for  joint  misappropriation 
of  corporate  funds  was  not  separable;  Beckwith  v.  Chicago  etc.  Ry.  Co., 
223  Fed.  861,  holding  suit  against  railroad,  engineer  and  driver  of 
automobile  on  account  of  joint  negligence,  was  not  separable  contro- 
versy; American  Surety  Co.  v.  Conway,  222  Fed.  143,  holding  suit  by 
judgment  creditor  to  set  aside  conveyance  by  defendant's  intestate  is 
not  separable  controversy;  Bernheim  v.  Louisville  Property  Co.,  221 
Fed.  277,  279,  removing  suit  by  stockholder  to  restrain  foreign  stock- 
holder from  voting  stock  in  company;  Kentucky  Coal  Lands  Co.  v. 
IMineral  Dev.  Co.,  219  Fed.  47,  133  C.  C.  A.  151,  holding  in  action  of 
ejectment,  cause  may  be  removed  by  nonresident  defendant;  Wright  v. 
Ankeny,  217  Fed.  986,  987,  removing  suit  brought  by  receiver  against 


251  BARNEY  v.  LATHAM.  103  U.  S.  205-216 

nonresident  stockholders;  Tullar  v.  Illinois  Cent.  R.  Co.,  213  Fed.  282, 
refusing  to  remove  canse  where  one  of  two  counts*  was  not  removable ; 
Patton  V.  Cincinnati  N.  0.  &  T.  P.  Ry.  Co.,  208  Fed.  34,  refusing  to 
remove  cause  arising  under  Federal  Employers'  Liability  Act;  Buck  v. 
Felder,  196  Fed;  421,  423,  removing  suit  to  set  aside  trust  brought 
against  nonresident;  Jackson  v.  Jackson,  175  Fed.  716,  99  C.  C.  A. 
286,  holding  trustee  in  suit  to  try  title,  not  being  necessary  party,  there 
is  no  diverse  citizenship,  and  Federal  court  has  no  jurisdiction;  Lomax 
V.  Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A.  463,  holding  action  of 
trespass  to  try  title  not  separable  controversy  so  as  to  warrant  removal 
by  nonresidents;  Deepwater  Ry.  Co.  v.  Western  Pocahontas  etc.  Lum- 
ber Co.,  152  Fed.  830,  831,  holding  defendants  in  joint  condemnation 
proceeding,  citizens  of  other  States,  may  have  cause  removed;  Manu- 
facturers' Commercial  Co.  v.  Brown  Alaska  Co.,  148  Fed.  310,  where 
one  action  brought  on  note  against  maker  and  several  indorsers,  any 
one  nonresident  defendant  can  remove  cause  of  action  against  him  to 
Federal  court;  Iowa  LiUooet  Gold  Min.  Co.  v  Bliss,  144  Fed.  457,  in 
action  against  guaranty  company  on  fidelity  bond  which  also  seeks  to 
hold  principal  liable  for  the  embezzlement  covered  by  the  bond,  former 
controversy  separable  and  action  removed ;  Cella  v.  Brown,  144  Fed.  757, 
75  C.  C.  A.  608  (affirming  136  Fed.  444),  in  suit  against  nonresident 
for  specific  performance  of  contract  for  allotment  of  bonds  and  securi- 
ties in  a  reorganization  scheme,  a  defendant  bank  which  acted  as  agent 
in  making  allotments,  though  a  resident  of  same  State  as  plaintiff,  not 
necessary  party,  and  removal  granted ;  Lucas  v.  Milliken,  139  Fed.  828, 
in  suit  for  specific  performance  of  contract  for  sale  of  corporate  stock, 
for  damages  for  its  breach,  and  to  enjoin  defendant  from  voting  the 
stock,  the  corporation  not  necessary  party  defendant  and  will  not  pre- 
vent Federal  jurisdiction;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  662, 
663,  68  C.  C.  A.  288,  in  suit  to  foreclose  mortgage  and  also  to  avoid 
prior  mortgages  for  fraud,  controversies  are  separable,  and  removal  can 
be  based  upon  latter;  Groel  v.  United  Elec.  Co.,  132  Fed.  254,  257,  261, 
suit  by  New  Jersey  stockholder  in  corporation  of  that  State  to  enforce 
corporate  claim  against  Pennsylvania  corporation,  remanded,  New  Jer- 
sey corporation  appearing  to  be  opposed  to  enforcement  and  aligned 
with  defendant  in  controversy;  Hyde  v.  Victoria  Land  Co.,  125  Fed. 
973,  holding  petition  for  removal  stating  amount  of  controversy  to  ex- 
ceed two  thousand  dollars  is  valid,  even  though  value  is  but  two  thou- 
sand dollars;  Harley  v.  Home  Ins.  Co.,  125  Fed.  793,  holding  contro- 
versies between  a  plaintiff  and  several  defendants  being  separable  and 
different,  the  same  may  be  removed  to  Federal  court ;  Williard  v.  Spar- 
tanburg, U.  &  C.  R.  R.  Co.,  124  Fed.  802,  holding  company  of  leased 
railroad  being  sued  for  injury  to  employee  inflicted  by  employee,  the 
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controversy  is  separable  if  it  is  a  eorporation  of  another  State ;  Tount- 
sey  v.  HofEman,  108  Fed.  701,  holding  in  separable  controversy,  the  case, 
or  what  remnant  may  have  remained  in  Federal  court,  must  be  re- 
manded to  State  court  for  further  proceedings  if  one  defendant  and 
plaintiff  are  of  same  State;  Jarvis  v.  Crozier,  98  Fed.  755,  holding  next 
friend  of  an  infant  is  his  nearest  relative,  but  one  personally  interested 
in  suit  cannot  be  his  next  friend;  Blackwell's  Durham  Tobacco  Co.  v. 
American  Tobacco  Co.,  144  N.  C.  360,  9  L.  B.  A.  (N.  S.)  270,  57  S.  E.  8, 
holding  agents  of  nonresident  defendant,  in  suit  to  restrain  unlawful 
use  of  corporate  name,  being  unnecessary  parties,  suit  was  not  re- 
movable ;  Holbrook  v.  J.  J.  Quinlan  &  Co.,  84  Vt,  418,  80  Atl.  341,  hold- 
ing where  Federal  court  dismisses  suit  without  deciding  merits,  juris- 
diction of  State  court  is  restored;  Connell  v.  Smiley,  156  U.  S.  341, 
39'  L.  Ed.  445,  15  Sup.  Ct.  355,  whole  suit  removed  by  intervenors; 
Atlantic  etc.  Fertilizing  Co.  v.  Carter,  4  Hughes,  219,  88  Fed.  708,  and 
Chambers  v.  Holland,  3  McCrary,  543,  11  Fed.  214,  both  remanding 
cause,  where  separable  controversy  alone  was  removed;  National  Bank 
V.  Wells  River  Mfg.  Co.,  7  Fed.  751,  and  New  York  v.  New  Jersey 
Steamboat  Transp.  Co.,  24  Fed.  818,  819,  both  holding  officers  of  defend- 
ant corporation  not  indispensable  parties;  Western  Union  Tel.  Co.  v. 
Brown,  32  Fed.  340,  reviewing,  giving  same  construction  to  third  clause, 
act  of  1887;  Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  859,  1  L.  R.  A. 
72,  and  Jackson  v.  Pearson,  60  Fed.  125,  both  holding  single  defendant 
may  remove  cause,  for  local  prejudice,  under  act  of  1887;  Withers  v. 
Hopkins  Place  Sav.  Bank,  104  Ga.  98,  30  S.  E.  769,  granting  removal 
imder  act  of  1887;  Danvers  Sav.  Bank  v.  Thompson,  133  Mass.  184, 
granting  removal  where  resident  defendant  had  released  to  plaintiff; 
Rich  V.  Gross,  29  Neb.  341,  45  N.  W.  469,  whole  case  removed  "on  peti- 
tion of  defendant,  who  set  up  distinct  controversy  in  answer;  Flieble- 
man  v.  Edmonds,  69  Tex.  339,  6  S.  W.  419,  granting  removal  of  whole 
suit;  Goodnow  v.  Burrows,  74  Iowa,  265,  37  N.  W.  325,  arguendo. 

Following  decisions  of  Federal  courts  approve  the  rule  and  hold  re- 
moval proper:  Connell  v.  Smiley,  156  U.  S.  341,  89  L.  Ed.  445,  15  Sup. 
Ct.  355,  Snow  v.  Smith,  4  Hughes,  213,  214,  88  Fed.  658,  Snow  v.  Texas 
Trunk  R.  Co.,  4  Woods,  398,  16  Fed.  3,  Stevens  v.  Richardson,  20 
Blatchf .  56,  9  Fed.  194,  Langdon  v.  Fogg,  21  Blatchf.  394,  18  Fed.  7, 
Boyd  V.  Gill,  21  Blatchf.  547,  548,  550,  19  Fed.  147,  148,  149,  Greene  v. 
Klinger,  10  Fed.  689,  691,  petition  by  warrantor  of  title,  Poppenhauser 
V.  India-Rubber  Comb  Co.,  14  Fed.  709,  Bates  v.  New  Orleans  etc.  R, 
Co.,  16  Fed.  294,  State  v.  Illinois  Cent.  R.  Co.,  16  Fed.  888,  Corbin  v. 
Boies,  18  Fed.  4,  Capital  City  Bank  v.  Hodgin,  22  Fed.  210,  Grindrod  v. 
Crine,  22  Fed.  257,  Wabash  etc.  Ry.  Co.  v.  Central  Trust  Co.,  23  Fed. 
514,  foreclosure  against  mortgagor  and  various  mortgagees,  McHenry 
V.  New  York  etc.  R.  Co.,  25  Fed.  68,  where  parties  sued  as  a  class  for 
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benefit  of  the  class.    Also  the  following  cases,  decided  under  sinnlar 
section  in  act  of  1887:  Insurance  Co.  of  North  America  v.  Delaware 
Mat.  Ins.  Co.,  50  Fed.  257,  and  New  York  Con.  Co.  v.  Simon,  53  Fed. 
4,  5,  presence  of  mere  formal  defendant  did  not  affect  right  to  remove. 
Cited  in  the  following  cases,  holding  there  was  no  such  separable 
controversy;  Blake  v.  McKim,  103  U.   S,  337,  26  L.  Ed.  564,  Hyde 
V.  Ruble,  104  U.  S.  409,  410,  26  L.  Ed.  824,  Fraser  v.  Jennison,  106 
U.  8.  194,  27  L.  Ed.  132,  1  Sup.  Ct.  174,  Thayer  v.  Life  Assn.  of 
America,  112  U.  S.  720,  28  L.  Ed.  866,  5  Sup.  Ct.  357,  Brooks  v.  Clark, 
119  U.  S.  512,  30  L.  Ed.  485,  7  Sup.  Ct.  304,  Graves  v.  Corbin,  132  U.  S. 
591,  88  L.  Ed.  469,  10  Sup.  Ct.  202,  Torrence  v.  Shedd,  144  U.  S.  530, 
86  L.  Ed.  631,  12  Sup.  Ct.  727,  First  Presbyterian  Soc.  v.  Goodrich 
Transp.  Co.,  10  Biss.  319,  7  Fed.  262,  263,  Ellis  v.  Sisson,  11  Biss.  189, 
11  Fed.  354,  Mitchell  v.  Tillotson,  11  Biss.  327,  12  Fed.  738,  Price  v. 
Foreman,  11  Biss.  331,  12  Fed.  803,  Moore  v.  North  River  Con.  Co.,  22 
Blatchf.  117,  19  Fed.  804,  Walsh  v.  Memphis  etc.  Co.,  2  McCrary,  159, 
Iowa  Homestead  Co.  v.  Des  Moines  Nav.  etc.  Co.,  3  McCrary,  105,  106, 
8  Fed.  104,  105,  Le  Mars  v.  Iowa  etc.  R.  Co.,  4  McCrary,  219,  48  -Fed. 
662,  Tuedt  v.  Carson,  4  McCrary,  429,  431,  13  Fed.  355,  357,  and  Gudger 
v.  Western  etc.  R.  Co.,  21  Fed.  83,  suits  against  joint  tort-feasors  re- 
manded after  verdict;  Connell  v.  Utica  etc.  R.  Co.,  13  Fed.  241,  and  New 
Jersey  Zinc  etc.  Co.  v.  Trotter,  18  Fed.  339,  suits  against  parties  inter- 
ested in  land,  to  reform  deeds;  Friedler  v.  Chotard,  19  Fed.  229,  230, 
Loiii;:  v.  Buford,  24  Fed.  248,  Perrin  v.  Lepper,  26  Fed.  548,  Rumsey  v. 
Call,  28  Fed.  770,  all  remanding  after  trial  of  plea  in  abatement;  Hax 
V.   Caspar,  31  Fed.  500.     And  in  the  following  cases,  decided  under 
similar  provision  of  act  of  1887 :  Anderson  v.  Appleton,  32  Fed.  858,  859, 
860,  remanding  cause;  Weller  v.  Pace,  32  Fed.  862,  remanding  cause 
where  petitioning  defendants  were  residents  of  State  where  suit  was 
brought;  Covert  v.  Waldron,  33  Fed.  312,  dismissing  original  bill  where 
interests  of  resident  defendants  were  conflicting;  Yearian  v.  Homer,  36 
Fed.  131,  bill  by  partner  against  other  partners  and  another  for  account- 
ing; Patchin  v.  Hunter,  38  Fed.  53,  suit  on  note  executed  by  defendants 
as  partners;  Ames  v.  Chicago,  etc.  Ry.  Co.,  39  Fed.  882,  884,  subcon- 
tractor's suit,  on  lien,  against  railroad  and  contractor;  Burgundie  v. 
Browne,  59  Fed.  499,  action  for  surrender  of  notes,  against  payee  and 
his  transferees;  Barth  v.  Coler,  60  Fed.  468,  9  C.  C.  A.  81,  suit  to  set 
aside  conveyance  of  lands;  Watson  v.  Asbury  etc.  Ry.  Co.,  73  Fed.  2, 
a  suit  against  corporation  and  mortg^ee  in  possession ;  Mutual  Reserve 
Fund  Life  Assn.  v.  Farmer,  77  Fed.  932,  23  C.  C.  A.  574,  suit  against 
principal  and  surety;  TumbuU  Wagon  Co.  v.  Linthicum  Car  Co.,  80 
Fed.  5,  suit  by  creditor  to  enjoin  sale  of  insolvent  debtor's  property 
and  set  aside  levies. 
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Distinguished  in  following  decisions  of  State  courts,  refusing  to  order , 
removal:  Succession  of  Townsend  v.  Sykes,  38  La.  Ann.  411,  action 
against  grantor  and  grantee  of  land,  to  annul  conveyance;  Home  v. 
Boston  etc.  R.  Co.,  62  N,  H.  455,  where  corporation  had  common  citizen- 
ship in  three  States ;  Gudger  v.  Western  etc.  R.  Co.,  87  N.  C.  327,  328, 
nonresident  assignees  of  road  petitioning;  O 'Kelly  v.  Richmond  etc.  R. 
Co.,  89  N.  C.  60,  suit  against  three  companies  on  joint  contract;  Blum 
V.  Thomas,  60  Tex.  161,  suit  against  partners,  one,  petitioning  defend- 
ant, a  nonresident;  Kennedy  v.  Ehlen,  31  W.  Va.  558,  8  S.  E.  409. 

Limited  in  Kama  v.  Atlantic  etc.  R.  Co.,  10  Fed.  311,  holding  Federal 
courts  have  no  original  jurisdiction  under  said  section.- 

Qualified  in  Chicago  v.  Hutchinson,  11  Biss.  495,  15  Fed.  137,  where 
condemnation  suit  was  removed  as  to  one  defendant  alone;  St.  Louis 
etc.  R.  Co.  V.  Ransom,  29  Kan.  300,  where  separable  controversy  was 
retained  in  State  court. 

Removal    of    cause    because    of    separable     controversy.    Note, 
5  L.  R.  A.  (N.  S.)  53,  57,  60,  79. 

It  l8  Impracticable  to  lay  down  abstract  mle  as  to  wbat  constitntaa 
multifariousness;  each  case  depends  on  its  own  circnmstanceB,  and  mucb 
must  be  left  to  sound  discretion  of  court.   * 

Approved  in  Thomas  v.  Great  Northern  Ry.  Co.,  147  Fed.  86,  77 
C.  C.  A.  255,  error  in  refusing  to  remand  case  from  Federal  court  not 
cured  by  amendment  of  pleading  which  would  give  Federal  court  juris- 
diction; Emmons  v.  National  Mut.  Bldg.  etc.  Assn.,  135  Fed.  692,  68 
C.  C.  A.  327,  bill  by  stockholder  in  and  borrower  of  building  and  loan 
corporation  for  accounting  with  the  corporation  to  enjoin  sale  of  secur- 
ity for  the  loan  and  to  have  receiver  appointed  for  the  corporation  is 
multifarious;  United  Cigarette  Mach.  Co.  v.  Wright,  132  Fed.  197,  bill 
against  agent  for  accounting  not  multifarious  because  several  separate 
transactions  growing  out  of  agency  are  included;  Hosmer  v.  Wyoming 
Ry.  etc.  Co.,  129  Fed.  888,  65  C.  C.  A.  81,  appellate  court  refused  to  re- 
verse decree  of  lower  court  on  ground  of  multifariousness  where  only 
prejudice  was  in  burden  of  costs  which  could  be  remedied  by  modifying 
decree;  Williams  v,  Crabb,  117  Fed.  203,  59  L.  R.  A.  425,  64  C.  C.  A. 
213,  holding  it  will  be  sufficient  for  joinder  if  each  party  has  an  interest 
in  some — not  all — material  matters  in  the  suit,  and  they  are  connected 
with  the  others;  Demarest  v.  Holdeman,  157" Ind.  474,  62  N.  E.  20,  hold- 
ing difficult  complications  of  parties  and  interests  existing,  equity  per- 
mits a  joinder  of  all  those  having  a  common  interest  in  one  or  more 
branches  of  it ;  Benson  v.  Keller,  37  Or.  127,  60  Pac.  920,  holding  much 
must  be  left  to  the  discretion  of  the  court  to  determine  whether  a  bill 
is  multifarious,  arising  from  a  misjoinder  of  defendants  therein;  Shel- 
don v.  Keokuk  etc.  Packer  Co.,  10  Biss.  473,  8  Fed.  770,  bill  by  separate 
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judgment  creditors,  to  reach  property  fraudulently  conveyed,  not  multi- 
farious. 

ObJectlOA  of  multifariousness  cannot,  as  matter  of  right,  he  taken, 
except  by  demurrer,  plea  or  answer,  and  if  not  so  taken.  Is  deemed  waived. 
Approved  in  Knight  v.  Herriman,  37  App.  D.  C.  240,  holding  where  no 
objection  on  account  of  multifariousness  is  made  in  lower  court,  question 
will  not  be  heard  first  time  on  appeal;  Fitchett  v.  Blows,  74  Fed.  50, 
20  C.  C.  A.  286,  holding  the  objection  could  not  be  taken  by  exception 
to  master's  report. 

Bight  of  removal  depends  upon  case  disclosed  by  pleadings  as  they 
stand  when  petition  for  removal  is  filed. 

Approved  in  Helena  Power  Transmission  Co.  v.  Spratt,  146  Fed.  314, 
where  it  appears  from  bill  and  answers  in  condemnation  suit  that  legal 
title  to  land  held  by  nonresident,  but  equitable  title  held  by  resident, 
removal  not  allowed ;  Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A.  361,  case 
remanded  where  pleading  did  not  show  nonresident  defendants  to  be 
citizens  of  same  State;  Lamm  v.  Parrott  Silver  &  Copper  Co.,  Ill  Fed. 
243,  holding  where  a  suit  involves  a  separable  controversy  Federal  court 
will  not  remand  same  to  State  court;  dissenting  opinion  in  Seaboard 
Air  Line  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  123  Fed.  631,  majority 
holding  if  real  party  in  interest  is  entitled  to  remove  to  Federal  court 
he  may  remove,  but  a  nominal  party  has  no  such  rights;  Wilson 
V.  Oswego  Twp.,  151  U.  S.  66,  88  L.  Ed.  75,  14  Sup.  Ct.  263,  holding 
allegations  of  petition  for  removal,  and  subsequent  proceedings  imma- 
terial; Ellis  V.  Sisson,  11  Biss.  189,  11  Fed.  354,  incidental  controversy, 
arising  in  course  of  litigation,  did  not  justify  removal;  Deford  v. 
Mehaffy,  13  Fed.  486,  holding  cause  removable  until  term  at  which  pro 
(*onf esso  is  entered ;  Walser  v.  Memphis  etc.  R.  Co.,  19  Fed.  153,  changes 
by  amendment,  after  removal,  did  not  give  Circuit  Court  jurisdiction; 
Long  v.  Buford,  24  Fed.  246,  remanding  case  on  pleadings  as  they  stood 
when  petition  was  filed ;  In  re  The  Jamecke  Ditch,  69  Fed.  168,  remand- 
ing statutory  proceeding  to  establish  drain. 

Distinguished  in  Seaboard  Air  Line  Ry.  Co.  v.  North  Carolina  R.  R. 
Co.,  123  Fed.  638,  holding  if  real  party  in  interest  is  entitled  to  remove 
to  Federal  court  he  may  remove,  but  a  nominal  party  has  no  such 
rights. 

103  U.  8.  217-221,  26  L.  Ed.  686,  WILMOT  v.  MUDOE. 

Section  17  of  act  of  1874,  providing  for  a  composition  with  creditors,  is 
a  proceeding  in  bankruptcy  under  Baakmptcy  Act,  and  does  not  repeal 
MGtion  5117,  Revised  Statutes,  providing  tliat  debts  created  by  fraud  shall 
not  be  discharged  under  it. 
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Approved  in  Cumberland  Glass  Mfg.  Co.  v.  De  Witt,  237  U.  S.  464, 
59  L.  Ed.  1045,  35  Sup.  Ct.  636,  holding  where  no  adjudication  is  made 
as  to  setoff  in  bankruptcy  proceedings,  ii  cannot  be  considered  res 
adjudicata  as  to  subsequent  suit;  In  re  Back  Bay  Automobile  Co.,  158 
Fed.  686,  holding  composition  with  creditors  cannot  be  made  prior  to 
adjudication;  In  re  Friend,  134  Fed.  779,  67  C.  C.  A.  500,  judgment  con- 
firming composition  under  Bankruptcy  Act  of  1898  is  a  judgment  grant- 
ing discharge  in  bankruptcy  and  reviewable;  United  States  v.  Ham- 
mond, 104  Fed.  863,  44  C.  C.  A.  229,  holding  an  appeal  from  an  order  of 
District  Court  refusing  confirmation  of  composition  tendered  by  bank- 
rupt and  accepted  by  required  number  of  creditors  is  allowable;  Bayly 
v.  University,  106  U.  S.  12,  27  L.  Ed.  98,  1  Sup.  Ct.  88,  holding  bank- 
rupt, under  section  5117,  Revised  Statutes,  bound  to  account  for  prop- 
erty held  as  executor;  Merchants  &  Manufacturers'  Nat.  Bank  v.  Slagle, 
106  U.  S.  562,  27  L.  Ed.  206,  1  Sup.  Ct.  345,  holding  trustee  section  part 
of  original  Bankruptcy  Act,  and  action  of  trustees  subject  to  revision 
of  court ;  Liebke  v.  Thomas,  116  U.  S.  608,  29  L.  Ed.  745,  6  Sup.  Ct.  497, 
holding  compliance  with  act  of  1874  discharged  liability  on  promissory 
note;  Argall  v.  Jacobs,  87  N.  Y.  113,  41  Am.  Rep.  358,  and  Talcott  v. 
Harris,  93  N.  Y.  571,  both  holding  proof  of  fraud  sufficient  answer  to 
bankruptcy  discharge;  dissenting  opinion  in  Cumberland  Glass  Mfg.  Co. 
v.  De  Witt,  237  U.  S.  463,  59  L.  Ed.  1049,  35  Sup.  Ct.  636,  majority  hold- 
ing, where  no  adjudication  is  made  as  to  setoff  in  bankruptcy  proceed- 
ings, it  cannot  be  considered  res  adjudicata  as  to  subsequent  suit. 

Denied  in  In  re  Rodger,  20  Fed.  Cas.  1086,  1087,  18  Nat.  Bank.  Reg 
252,  holding  fiduciary  debts  released  by  composition  proceeding  under 
act  of  1874. 

Effect  shall,  If  possible,  be  given  to  all  words  of  statute,  and  as  regards 
statutes  in  pari  materia  of  different  dates,  the  last  tfiall  repeal  the  first 
only  when  there  are  express  terms  of  repeal,  or  necessary  implication. 

Approved  in  Hagerman  v.  Meeks,  13  N.  M.  577,  86  Pac.  804,  uphold- 
ing sale  of  property  made  by  guardian  of  heirs ;  Cole  v.  State,  106  Tex. 
475,  170  S.  W.  1037,  holding  decision  of  Court  of  Appeals  of  State  of 
Texas  is  final  as  to  election  contests;  Yuengling  v.  Schile,  20  Blatchf. 
463,  12  Fed.  106,  construing  word  "proprietor"  in  Cop3night  Act  of 
1870  to  mean  lawful  owner  and  representative;  United  States  v.  Jessup, 
15  Fed.  792,  holding  act  of  June  20,  1878,  and  section  5485,  Revised 
Statutes,  became  parts  of  general  system  of  law  pertaining  to  pensions. 

103  V.  8.  222-236,  26  I..  Ed.  337,  BELFE  v.  ttUNDLE, 

Where  entire  controversy  is  between  parties  representing  T-^mfn^f^^ 
creditors  of  a  Missouri  corporation,  and  statutory  representative  of  dis- 
solved corporation,  resident  of  Missouri,  latter,  after  being  made  defendant, 
is  entitled  to  remove  cause  to  Federal  court. 


257  RELFE  v.  BUNDLE.  103  U.  S.  222-226 

Approved  in  Bolen-Damell  Coal  Co.  v.  Kirk,  25  Okl.  279,  26  L.  B.  A. 
(N.  S.)  270, 106  Pac.  815,  holding  State  court  should  withhold  proceed- 
ings i>ending  motion  to  remove  to  Federal  courts;  Chesapeake  etc.  By. 
Co.  V.  McCabe,  213  U.  S.  218,  53  L.  Ed.  770,  29  Sup.  Ct.  430,  arguendo; 
Rundel  v.  Life  Assn.,  4  Woods,  94,  10  Fed.  720,  suit  over  same  subject 
matter;  Baltimore  etc.  B.  B.  Co.  v.  Koontz,  104  U.  S.  16,  26  L.  Ed.  646, 
and  Augusta  v.  Kimball,  91  Me.  608,  41  L.  E.  A.  477,  40  Atl.  ^68,  both 
arguendo. 

Distinguished  in  Miller  v.  Spaulding,  107  Me.  268,  269,  78  Atl.  360, 
holding  creditor  cannot  maintain  suit  in  Maine  to  recover  double  lia- 
bility of  stockholder  imposed  by  Colorado  statute;  Gbodnow  v.  Grayson, 
5  McCraiy,  20,  22,  15  Fed.  4,  6,  holding  defendant  administrator,  being 
resident  of  same  State  as  plaintiff,  could  not  remove  suit  to  Federal 
court;  Chester  v.  Chester^  7  Fed.  4,  denying  removal  by  defendant  mort- 
gagee, where  defendant  mortgagor  and  plaintiff  were  of  same  State. 

Seceiyer  of  dissolved  life  Insnrance  company  of  Sfissoiiri  Is  its  stata- 
%Kuj  snccoflsor,  and  Is  the  corporation  itself  for  all  the  purposes  of  winding 
np  its  affairs. 

Approved  in  Keatley  v.  Furey,  226  U.  S.  403,  57  L.  Ed.  275,  33  Sup. 
Ct.  121,  holding  domestic  receiver  cannot  intervene  to  enjoin  proceed- 
ings appointing  receiver  in  foreign  jurisdiction;  Converse  v.  Hamilton, 
224  U.  S.  260,  Ann.  Cas.  1913D,  1292,  56  L.  Ed.  755,  32  Sup.  Ct.  415, 
reversing  judgment  of  lower  court  of  Wisconsin  sustaining  demurrer 
to  suit  brought  by  Minnesota  receiver;  Bernheimer  v.  Converse,  206 
U.  S.  534,  51  L.  Ed.  1176,  27  Sup.  Ct.  755,  holding  receiver  may  sue 
in  foreign  jurisdiction;  Harris-Woodbury  Lumber  Co.  v.  Coffin,  179 
Fed.  267,  holding  coiporation  dissolved  for  nonpayment  of  taxes  may 
be  sued  through  its  directors  acting  as  trustees;  Great  Western  Min. 
etc.  Co.  V.  Harris,  128  Fed.  328,  63  C.  C.  A.  51,  holding  receiver  of  in- 
solvent corporation  cannot  maintain  suit  to  collect  money  in  another 
jurisdiction  allied  to  biB  diverted  by  stockholders;  Bui^t  v.  Bobinson, 
123  Fed.  268,  59  C.  C.  A.  260,  holding  denial  of  writ  of  certiorari  by 
Supreme  Court,  presumption  of  its  having  passed  upon  issues,  and 
petition  for  rehearing  not  entertainable  by  Circuit  Court  of  Appeal; 
BQlliker  v.  Hale,  117  Fed.  224,  225,  54  *C.  C.  A.  252,  holding  receiver  of 
insolvent  corporation  is  simply  agent  of  appoining  court  to  settle  the 
business,  without  any  extraterritorial  powers;  Hale  v.  Coffin,  114  Fed. 
571,  57  .C.  C.  A.  528,  holding  proceeding  to  enforce  statutory  liability 
of  stockholder,  whether  at  law  or  in  equity  is  based  on  common  law,  not 
on  equity;  Hale  v.  Allinson,  106  Fed.  259,  45  C.  C.  A.  27^,  holding 
receiver  of  insolvent  corporation  but  creature  of  court  appointing  him, 
and  having  no  vested  legal  title,  cannot  sue  in  another  jurisdiction; 
Black  V.  Sullivan  Timber  Co.,  147  Ala.  334,  40  South.  669,  holding  where 
XI— 17 
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corporation  is  dissolved  by  voluntary  petition ,  directors  act  as  trustees; 
Fish  V.  Smith,  73  Conn.  381,  47  Atl.  713,  holding  receiver  of  an  insolvent 
corporation  may  sue  a  shareholder  for  unpaid  subscriptions;  Barley  v. 
Gittings,  15  App.  D.  C.  438,  reversing  decree  which  refused  to  compel 
local  receivers  to  transfer  assets  in  their  hands  to  foreign  receiver; 
MacMurray  v.  Sidwell,  155  Ind.  566,  58  N.  E.  725,  holding  comity  re- 
quires that  court  of  insolvent's  domicile  has  the  right  to  distribute 
assets  of  insolvent  corporation  in  another  State;  Sinnott  v.  Hanan,  214 
N.  Y.  458,  108  N.  E.  859,  holding  corporation,  continuing  after  dissolu- 
tion for  determination  of  pending  suits,  could  give  bond  releasing  at- 
tachment; Joy  V.  Midland  State  Bank,  26  S.  D.  254,  257,  128  N.  W. 
151,  holding  receiver  appointed  in  Nebraska  can  convey  good  title  to 
real  estate  situated  in  South  Dakota ;  Boot  v.  Sweeney,  12  S.  D.  50, 
80  N.  W.  151,  holding  directors  of  dissolved  corporation,  being  ap- 
pointed by  court  as  trustees,  derive  powers  from  statute,  not  from  court, 
and  can  maintain  actions  in  another  State;  Hardee  v.  Wilson,  129  Tenn. 
513,  167  S.  W.  475,  allowing  suit  by  receiver  in  foreign  jurisdiction 
where  rights  of  local  creditors  did  not  intervene ;  dissenting  opinion  in 
Franklin  Trust  Co.  v.  State  of  New  Jersey,  181  Fed.  780,  104  C.  C.  A. 
629,  majority  holding  State  of  New  Jersey  has  no  priority  in  regard  to 
franchise  tax,  as  against  corporation  of  its  creation,  being  dissolved 
in  foreign  jurisdiction;  Avery  v.  Boston  Safe  Deposit  etc.  Co.,  72  Fed. 
701,  702,' 703  holding  receiver  of  New  York  corporation,  upon  its  dis- 
solution, could  sue  in  Federal  court  of  another  State;  Hale  v.  Hardon, 
95  Fed.  771,  774,  37  C.  C.  A.  240,  holding  statutory  receiver  could  sue 
extraterritorially ;  American  Water- Works  Co.  v.  Farmers'  Loan  etc. 
Co.,  20  Colo.  211,  46  Am.  St.  Rep.  287,  2&  L.  R.  A.  341,  37  Pac.  272, 
where  receiver  of  corporation  was  allowed  to  enjoin  its  officer  from 
prosecuting  suit  in  name  of  corporation  in  another  State;  Spratt  v. 
Livingston,  32  Fla.  522,  22'  L.  R.  A.  468,  14  South.  164,  holding  prop- 
erty in  hands  of  commissioner  appointed  to  liquidate  affairs  of  corpora- 
tion liable  to  attachment;  Oilman  v.  Ketcham,  84  Wis.  69,  36  Am.  St. 
Rep.  904,  23  L.  R.  A.  58,  54  N.  W.  397,  holding  receiver  of  New  York 
corporation  vested  with  title  to  property  in  another  State  as  against 
attaching  New  York  creditor;  tife  Assn.  of  America  v.  Goode,  71  Tex. 
95,  8  S.  W.  639,  Lewis  v.  American  Sav.  etc.  Assn.,  98  Wis.  221,  39 
L.  R.  A.  566,  73  N.  W.  798,  and  dissenting  opinion  in  Hale  v.  Harden, 
95  Fed.  789,  790,  37  C.  C.  A.  240,  arguendo. 

Distinguished  in  Zacher  v.  Fidelity  Trust  etc.  Co.,  106  Fed.  599,  45 
C.  C.  A'.  480,  holding  a  statutory  successor  to  an  insolvent  corporation 
has  a  vested  property  right  and  can  recover  property  in  another  State — 
a  receiver  has  no  such  power;  Shloss  v.  Metropolitan  Sur.  Co.,  149 
Iowa,  387,  388,  389,  128  N.  W.  385,  386,  holding  foreign  receiver  cannot 
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recoyer  funds  of  corporation  in  Iowa  to  prejudice  of  creditors  in  that 
State;  Ghilds  V.  Cleaves,  95  Me.  514,  516,  50  Atl.  719,  720,  holding 
eomity  enables  a  receiver  appointed  in  one  State  to  be  heard  in  the 
coorts  of  another  State  relative  to  matters  pertaining  to  corporation; 
Philadelphia  etc.  Iron  Co.  v.  Daube,  71  Fed.  586,  holding  receiver  in 
chancery  of  Pennsylvania  company  had  no  extraterritorial  jurisdiction ; 
Straine  v.  Bradford  Saving  Bank  etc^  Co.,  88  Fed.  572,  holding"  receiver- 
ship in  State  court  did  not  bar  proceedings  by  nonresident  to  adjust 
elaims;  Hale  v.  Hardon,  89  Fed.  287,  288,  holding  receiver  apx>ointed 
in  suit  in  equity  could  not  in  that  capacity  sue  nonresident  stockholder; 
Cohen  t.  Sppreme  Sitting  of  the  Order  of  the  Iron  Hall,  105  Mich.  287, 
63  N.  W.  306,  where  apppointment  of  receiver  did  not  appear  to  pre- 
cede commencement  of  suit;  Waters-Pierce  Oil  Co.  v.  Bell,  71  Mo.  App. 
658,  holding  ordinary  receiver  of  insolvent  concern  could  not  sue  to  re- 
cover property  in  another  State. 

Whien  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Bep.  78. 

Every  corporation  carries  its  charter  wherever  it  goes  and  persons 
dealing  with  it  are  bound  to  take  notice  of  the  provisions  for  control  of  its 
affairs;  e.,g.,  provision  that  upon  dissolution,  property  of  coiporation  passes 
by  operation  of  law  to  superintendent  of  Insurance  department  of  State. 

Approved  in  Nashua  Savings  Bank  v.  Anglo-American  Land  etc.  Co., 
189  n.  S.  230,  47  L.  Ed.  786,  23  Sup.  Ct.  518,  holding  courts  cannot 
in  absence  of  fraud  question  necessity  for  assessment  by  directors  of 
foreign  corporation  upon  its  capital  stock;  Hale  v.Allinson,  188  U.  S. 
69,  47  L.  Ed.  389,  23  Sup.  Ct.  249,  holding:  receiver  appointed  by  equity 
court  cannot  maintain  suit  in  equity  in  foreign  jurisdiction  to  enforce 
statutory  liabilities  of  stockholders  of  insolvent  corporation;  Groom 
V.  Mortimer  Land  Co.,  192  Fed.  862,  853,  113  C.  C.  A.  173,  holding  dis- 
solution proceedings  do  not  withdraw  right  of  corporation  to  remove 
suit  brought  against  it ;  McBride  v.  Oriental  Bank,  200  Fed.  896,  Strout 
V.  United  Shoe  Mach.  Co.,  195  Fed.  319,  Converse  v.  Mears,  162  Fed. 
772,  773,  and  Bobinson  v.  Mutual  Beserve  Life  Ins.  Co.,  162  Fed.  798,  «11 
holding  Federal  court  appointing  receiver  at  instigation  of  creditor  is  not 
ousted  of  jurisdiction  by  a  proceeding  to  appoint  receiver  brought  by 
attorney  general  in  State  court;  Brown  v.  Equitable  Life  Assur.  Soc, 
142  Fed.  843,  844,  statute  of  New  York  prohibiting  appointment  of  re- 
ceiver for,  or  suit  for  accounting  against  insurance  company  unless 
attorney  general  approves  same  is  part  of  charter  of  New  York  insur- 
ance corporation,  and  binding  on  stockholders  residing  elsewhere ;  Lewis 
V.  Clark,  129  Fed.  574,  64  C.  C.  A.  138,  allowing  receiver  of  corpora- 
tion appointed  in  Wisconsin  to  sue  in  Federal  court  in  Idaho  on  ground 
of  comity;  Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power 
Co.,  123  Fed.  592,  holding  a  corporation  possesses  only  those  properties 
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which  the  charter  of  its  creation  confers  ux>on  it,  either  expressly  or 
incidentally;  London,  Paris  etc.  Bank  v.  Aronstein,  117  Fed.  607,  54 
C.  C.  A.  663,  holding  British  corporation  transacting  business  in  Cali- 
fornia and  issuing  stock  to  a  citizen  of  same  State  is  subject  to  laws 
of  California;  Nashua  Sav.  Bank  v.  Anglo-American  Land  etc.  Co.,  108 
Fed.  767,  48  C.  C.  A.  15,  holding  where  a  foreign  statute  becomes  part 
of  a  charter  of  a  corporation,  a  stockholder  by  becoming  such  assumes 
voluntarily  the  obligations  arising  thereunder;  Giesen  v.  London  etc. 
Mtg.  Co.,  102  Fed.  587,  42  C.  C.  A.  515,  holding  subscriber  for  stock  of 
corporation  is  bound  to  take  notice  of  authority  conferred  upon  it  by 
its  charter;  Wigton  v.  Bosler,  102  Fed.  73,  holding  receiver  appointed 
by  court  of  competent  jurisdiction  cannot  maintain  an  action  in  another 
State  for  recovery  of  demand  due  the  estate;  Zacher  v.  Fidelity  Trust 
etc.  Co.,  109  Ky.  452,  59  S.  W.  496,  holding  creditors  of  foreign  cor- 
poration not  bound  to  take  notice  of  laws  of  State  in  which  corpora- 
tion was  organized;  Southwestern  Tel.  Co.  v.  Elansas  City  etc.  R.  K. 
Co.,  108  La.  696,  32  South.  960,  holding  a  domestic  corporation  is  with- 
out authority  to  extend  operations  beyond  designated  limits;  State  v. 
Continental  Tobacco  Co.,  177  Mo.  33,  75  S.  W.  746,  upholding  under 
Mo.  Sess.  Acts  1897,  p.  208,  purchase  for  cash  in  good  faith  by  manu- 
facturing company,  of  business  of  another  manufacturing  company  in 
same  business;  Smoot  v.  Bankers'  Life  Assn.,  138  Mo.  App.  464,  120 
S.  W.  728,  upholding  action  of  insurance  company  in  declaring  mem- 
ber's rights  forfeited  for  nonpayment  of  dues;  Nicholson  v.  Franklin 
Brewing  Co.,  82  Ohio  St.  109,  137  Abl  St  Rep.  764,  19  Ann.  Caa.  699, 
91  N.  E.  994,  upholding  provision  in  by-law  providing  that  directors 
shall  be  notified  of  any  intended  sale  of  stock;  State  v.  Lench,  156 
Wis.  128,  144  N.  W.  293,  holding  foreign  corporation  paying  tax  on 
its  properties  as  an  individual  is  entitled  to  statutory  exemption  from 
tax  on  capital  stock;  Canada  etc.  R.  R.  Co.  v.  Gebhard,  109  U.  S.  537, 
27  L.  Ed.  1024,  3  Sup.  Ct.  370,  holding  parliament  of  Canada  had  power 
to  make  an  arrangement  for  benefit  of  creditors  of  an  embarrassed  Can- 
adian corporation;  Davis  v.  Life  Assn.  of  America,  11  Fed.  788,Jiolding 
Alabama  assets  of  foreign  corporation  did  not  create  trust  for  benefit 
of  Alabama  policy-holders ;  Taylor  v.  Life  "Assn.  of  America,  13  Fed. 
502,  and  Bockover  v.  Life  Assn.  of  America,  77  Va.  90,  both  holding 
similarly  as  to  Tennessee  and  Vii^nia  policy-holders ;  Fry  v.  Charter 
Oak  Life  Ins.  Co.,  31  Fed.  199,  holding  Missouri  policy-holder  bound  by 
distribution  of  assets  of  Connecticut  company  according  to  law  of  that' 
State;  Parsons  v.  Charter  Oak  Life  Ins.  Co.,  31  Fed.  308,  309,  311, 
holding   similarly    as    to    Iowa   policy-holders;    Republican    Mountain 
Silver  Mines  v.  Brown,  58  Fed.  647,  24  L.  B.  A.  778,  holding  Ei^lish 
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eompany,  having  property  in  United  States,  subject  to  laws  of  that  king- 
dom relative  to  winding  up  of  trading  companies ;  Rust  v.  United  Water- 
Works  Co.,  70  Fed.  134, 135, 17  C.  C.  A.  16,  holding  insolvent  corporation 
eoald  appear  in  suit  only  in  accordance  with  law  of  its  creation;  Amer- 
ican Nat.  Bank  v.  National  Benefit  etc.  Co.,  70  Fed.  421,  holding  receiver 
of  Wisconsin  corporation  had  same  power  of  control  in  Colorado  as  in 
former  State;  Smith  v.  Taggart,  87  Fed.  98,  30  C.  C.  A.  563,  directing 
Colorado  assets  of  New  Hampshire  corporation  to  be  transmitted  to 
assignee;  Hale  v.  Hardon,  95  Fed.  762,  763,  37  C.  C.  A.  240,  holding 
nnder  Minnesota  statute  creditors  of  corporation  could  not  sue  single 
stockholders;  Warner  v.  Delbridge  &  Cameron  Co.,  110  Mich.  594,  64 
Am.  St.  Bep.  871,  84  L.  B.  A.  708,  68  N.  W.  285,  construing  liability  of 
nonresident  policy-holder  according  to  law  of  corporation's  domicile; 
Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y.  140,  19  Am.  St.  Eep.  484,  9 
L.  B.  A  709,  25  N.  E;  265,  holding  defendants  chargeable  with  knowledge 
of  how  far  cashier  could  bind  corporation ;  Haden  v.  Farmers'  etc.  Fire 
Assn.,  80  Va.  691,  holding  applicant  seeking  insurance  bound  to  know 
power  of  agent  to  bind  his  company;  Bocock's  Exr.  v.  Alleghany  Coal 
etc.  Co.,  82  Va.  920,  8  Am.  St  Bep.  180,  1  S.  E.  329,  holding  similarly 
as  to  contract  with  agent  for  sale  of  land ;  Whitehurst's  Admr.  v.  White- 
hurst's  Widow,  83  Va.  155,  distributing  insurance  according  to  provi- 
sions of  charter  of  association  in  which  deceased  insured;  Smith  v. 
Cornelius,  41  W.  Va.  74,  80  L.  B.  A.  758,  23  S.  E.  603,  holding  lease  by 
trustees  of  public  inroperty  ultra  vires  and  parties  bound  to  take  notice 
of  that  fact;  Rood  v.  Whorton,  67  Fed.  436,  Nimick  &  Co.  v.  Mingo 
Iron  Works,  25  W.  Va.  198,  and  Lum  v.  American  Wheel  etc.  Co.,  165 
Cal.  660,  Ann.  Gas.  1915A,  816,  133  Pac.  304,  all  arguendo. 

Distinguished  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S. 
576,  49  L.  Ed.  1169,  25  Sup.  Ct.  770,  receiver  of  corporation  cannot  be 
empowered  by  appointing  court  to  sue  in  another  jurisdiction;  Edwards 
V.  National  Window  Glass  etc.  Assn.,  139  Fed.  797,  where  receiver  ap- 
pointed by  Federal  court  for  district  of  Massachusetts,  but  not  shown 
to  have  been  vested  with  title  to  property,  not  allowed  to  sue  in  Federal 
court  for  district  of  New  Jersey. 

Receiver's  rights  as  to  property  outside  of  jurisdiction.    Note,  88 
L.  B.  A.  58,  57. 

103  V,  8.  227-287,  26  L.  Ed.  462,  HLAXE  ▼.  UNITED  STATES. 

Down  to  commeBceme&t  of  Civil  War,  power  of  President  to  dimiiM 
officer  of  armx  or  navy  liad  been  unquestioned,  and  act  of  July  17,  1862, 
did  not  change  that  rule. 

Approved  in  Shnrtleff  v.  United  States,  189  U.  S.  315,  47  L.  Ed.  881, 
23  Sup.  Ct.  536,  holding  Federal  officials  removed  by  President  without 


103  U.  S.  227-237       NOTES  ON  U.  S.  REPORTS.  ,  262 

notice  or  opportunity  to  defend  will  be  presumed  to  have  been  made  for 
other  causes  than  those  specified  by  Congress;  Quackenbush  v.  United 
States,  177  U.  S.  26,  44  L.  Ed.  656,  20  Sup.  Ct.  532,  holding  where  Presi- 
dent  of  United  States  reappoints  one  under  act  of  Congress  requiring 
payment  only  from  date  of  reappointment,  there  can  be  no  substitution 
of  related  for  actual  date;  United  States  v.  Corson,  114  U.  S.  620,  29 
L.  Ed.  254,  5  Sup.  Ct.  1159,  dismissal  of  volunteer  officer  in  1865  by 
President  held  valid;  Winslow  v.  Morton,  118  N.  C.  490,  24  S.  E.  418, 
holding  Governor  had  power  to  remove  militia  officer  without  conrt- 
martiiU. 

Power  of  removal  10  incident  to  the  power  of  appointment,  where  ni 
definite  tenure  of  office  is  fixed  by  law. 

Approved  in  Taylor  and  Marshall  v.  Beckham  (No.  1),  178  U.  S.  577, 
44  L.  Ed.  1200,  20  Sup.  Ct.  900, 1009,  holding  public  offices  are  not  prop- 
erty and  salaries  and  emoluments  therefrom  are  only  compensation  for 
services  actually  rendered;  Leadville  v.  Bishop,  14  Colo.  App.  521,  61 
Pac.  59, folding  where  ordinance  of  city  fixes  no  term,  an  officer  may  be 
removed  at  arbitrary  pleasure  of  city  council;  United  States  v.  Root, 
18  App.  D.  C.  242,  refusing  to  allow  mandamus  against  Secretary  of  War 
compelling  him  to  honorably  discharge  officer;  Horstman  v.  Adamson, 
101  Mo.  App.  125,  74  S.  W.  399,  holding  where  law  conferring  authority 
of  appointment  is  silent  as  to  dismissal,  term  is  unlimited;  Mial  v. 
Ellington,  134  N.  C.  165,  65  L.  R.  A.  697,  46  S.  E.  972,  one  appointed 
supervisor  of  roads  for  a  township  for  term  of  two  years  has  no  prop- 
erty or  contract  right  in  the  office  which  cannot  be  taken  away  by  legis- 
lature; Taylor  v.  Vann,  127  N.  C.  249,  37  S.  E.  265,  holding  when  the 
cause  of  action  dies  pending  the  appeal,  the  court  will  dismiss  the  ac- 
tion; State  V.  Peake,  18  N.  D.  Ill,  120  N.  W.  51,  holding  office  of  ad- 
jutant-general of  militia  expires  with  the  two  year  statutory  period;  In 
re  Opinion  of  the  Justices,  216  Mass.  607,  104  N.  E.  848,  holding  legis- 
lature having  provided  for  removal  of  adjutant-general  of  militia,  Grov- 
ernor  could  not  remove  him  except  in  accordance  with  those  provisions; 
Sanders  v.  Belue,  78  S.  C.  177,  58  S.  E.  765,  holding  where  superintend- 
ent of  poorhouse  has  no  fixed  office,  it  is  deemed  coextensive  with  life  of 
board  appointing  him;  dissenting  opinion  in  Territory  v.  Albright,  12 
N.  M.  318,  78  Pac.  212,  majority  holding  assessor  appointed  on  March 
23, 1903,  pursuant  to  Stats.  1903,  p.  80,  relating  to  division  of  Bernadillo 
county,  not  entitled  to  office;  United  States  v.  Allred,  155  U.  S.  594,  89 
L.  Ed.  274,  15  Sup.  Ct.  233,  dismissal  of  district  attorney  by  President; 
In  re  Eaves,  30  Fed.  23,  holding  Federal  court  could  remove  its  com- 
missioner; State  V.  Chatfield,  71  Conn.  112,  40  Atl  925,  holding  super- 
intendent of  streets  removable  at  pleasure  of  appointing  board;  People 
V.  Robb,  126  N.  Y.  182,  27  N.  E.  267,  holding  similarly  as  to  police 
officer. 
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Distingoislied  in  Territory  v.  Mann,  16  N.  M.  215,  114  Pac.  362,  hold- 
ing Governor  has  no  power  to  remove  district  attorney;  dissenting  opin- 
ion in  State  v.  Peake,  18- N.  D.  124, 120  N.  W.  61,  majority  holding  office 
of  adjutant-general  of  militia  expires  with  the  two  year  statutory 
period. 

Right  to  remove  officers  summarily.    Note,  16  L.  R.  A.  97. 

Iliere  is  no  foundation  in  Oonstitution  for  any  distioction  as  to  official 
tenure  between  civil  and  military  officers. 

Approved  in  Crenshaw  v.  United  States,  134  U.  S.  107,  33  L.  Ed.  828, 

10  Sup.  Ct.-434,  holding  dismissal  of  naval  cadet  under. act  of  Congress, 
valid. 

Act  of  July  13,  1866,  d^d  not  withdraw  from  .President  the  power, 
with  advice  and  consent  of  Senate,  to  supersede  an  officer  of  army  or 
navy  by  another  appointment. 

Ai^roved  in  Hartigan  v.  United  States,  196  U.  S.  174,  49  L.  Ed.  436, 
25  Sup.  Ct.  204,  cadet  in  United  States  Military  Academy  not  officer  in 
army  within  meaning  of  statute  forbidding  President  from  dismissing 
such  officer  without  court-martial ;  Keyes  v.  United  States,  109  U.  S.  339, 
27  L.  Ed.  956,  3  Sup.  Ct.  203,  where  cavalry  officer  was  superseded  by 
another  appointment  of  President ;  Crenshaw  v.  United  States,  134  U.  S. 
108,  33  L.  Ed.  829,  10  Sup.  Ct.  434,  dismissal  of  naval  cadet  pursuant 
to  act  of  Congress;  Mullan  v.  United  States,  140  U.  S.  245,  35  L.  Ed.  491, 

11  Sup.  Ct.  790,  sustaining  dismissal  of  navy  officer  and  appointment  of 
another  by  President;  dissenting  opinion  in  People  y.  Freese,  76  Cal. 
639, 18  Pac.  815,  majority  holding  commissioner  appointed  by  Governor, 
with  consent  of  Senate,  not  removable  by  Governor  alone;  Parsons  v. 
United  States,  167  U.  S.  340,  42  L.  Ed.  191,  17  Sup.  Ct.  885,  and  People 
V.  €hinst,  110  Cal.  451,  42  Pac.  963,  both  arguendo. 

Distinguished  in  Runkle  v.  United  States,  122  U.  S.  558,  30  L.  Ed. 
1171,  7  Sup.  Ct.  1147,  holding  court-martial  inoperative  without  approval 
of  President. 

Miscellaneous.  Cited  in  South  etc.  R.  Co.  v.  Railroad  Commission, 
171  Fed.  227,  holding  court  will  take  judicial  notice  of  reason  for  estab- 
lishing certain  railroad  rates. 

103  XT.  S.  238,  26  Z..  Ed.  392,  EX  PARTE  BUBTIS. 

Supreme  Oourt  cannot,  by  mandamus,  control  discretion  of  inferior 
court  nor  reverse  its  decision. 

Approved  in  Ex  parte  American  Steel  Barrel  Co.,  230  U.  S.  46,  57 
L.  Ed.  1884,  33  Sup.  Ct.  1007,  holding  mandamus  will  not  lie  to  review 
ruling  of  circuit  judge  in  designating  another  judge  to  preside  at  bank- 
ruptcy proceedings;  Robey  v.  Commissioners  of  Prince  George's  Co.,  92 
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Md.  158^  48  Atl.  49,  holding  writ  of  mandamtis  lies  to  eompel  inferior 
tribunal  to  act  on  matter  within  its  jnrisdietion,  but  it  cannot  control 
tribunal's  discretion;  Famham  v.  Colman,  19  S.  D.  345, 117  Am.  St.  Rep. 
944,  9  AxiiL  Gas.  814,  1  L.  R.  A.  (K.  8.)  1135,  103  N.  W.  161,  refusing 
to  allow  mandamus  to  review  decision  of  lower  court  in  refusing  to  pun- 
ish witness  for  contempt ;  Roberts  v.  Paull,  60  W.  Va.  533,  40  S.  E.  472, 
holding  mandamus  will  not  lie  to  reverse  the  decision  of  court  refusing 
costs  in  a  judicial  proceeding  even  though  no  writ  of  error  lies ;  Ex  parte 
Mox^an,  114  U.  S.  175,  29  L.  Ed.  136,  5  Sup.  Ct.  826,  holding  erroneous 
judgment  could  not  be  corrected  by  mandamus ;  In  re  Hawkins,  147  U.  S. 
490,  87  L.  Ed.  252,  13  Sup.  Ct.  527,  refusing  to  compel  lower  court  by 
mandamus  to  receive  depositions ;  In  re  Parsons,  150  U.  S.  156,  37  L.  Ed. 
1037, 14  Sup.  Ct.  52,  refusing  to  set  aside  orders  of  lower  court  respect- 
ing x)ossession  of  papers  and  custody  of  prisoners;  McCrea  v.  Roberts, 
89  Md.  260,  44  L.  R.  A.  487,  43  Atl.  41,  denying  application  to  compel 
lower  court  to  issue  liquor  license;  Craig  v.  McCuUoch,  20  W.  Va.  154, 
holding  decision  of  lower  court  that  no  contempt  had  been  committed, 
conclusive. 

Distinguished  in  United  States  v.  Interstate  Commerce  Commission, 
37  App.  D.  C.  278,  holding  Supreme  Court  of  District  of  Columbia  will 
mandamus  Interstate  Commerce  Commission  to  hear  proceeding  to  de- 
termine rates  in  territory  of  Alaska;  State  v.  Supple,  22  Mont.  189,  56 
Pac.  22,  allowing  mandamus  to  compel  court  stenographer  to  write  out 
exceptions. 

103  XT.  &  239-260,  26  L.  Ed.  351,  THE  BENEFACTOR. 

The  fifty-sixth  role  of  admiralty  did  not  Intend  to  preclude  tkhip  owner 
from  claiming  benefit  of  Umited  liability  after  tcial  of  tbe  cause  of  colli- 
sion, but  to  relieve  him  from  English  rule  requiring  owner  seeking  its 
benefit  to  confess  fault  in  collision. 

Approved  in  Oregon  R.  R.  &  N.  Co.  v.  Balfour,  179  U.  S.  66,  46  L.  Ed. 
84,  21  Sup.  Ct.  29,  holding  decrees  of  Circuit  Court  of  Appeals  from 
admiralty  cases  final,  that  is  no  appeal  can  be  taken ;  In  re  Morrison, 
147  U.  S.  34,  37  L.  Ed.  68,  13  Sup.  Ct.  253,  holding  personal  service  un- 
necessary to  sustain  limitation  proceedings ;  The  Maria,  11  Fed.  521,  and 
s.  c,  12  Fed.  628,  staying  proceedings  in  libel  for  collision  to  give  own- 
ers opportunity  to  file  petition  for  limitation  of  liability;  The  Garden 
City,  26  Fed.  771,  holding  owner  need  not  aver  that  claims  against  ves- 
sel are  in  excess  of  her  value;. In  re  The  Annie  Faxon,  66  Fed.  577,  hold- 
ing questions  of  existence  of  liability  and  of  limitation,  under  fifty-sixth 
rule,  could  be  tried  in  one  proceeding;  The  City  of  Norwich,  118  U.  S. 
604,  30  L.  Ed.  147,  6  Sup.  Ct.  1162,  arguendo. 

Distinguished  in  The  Sacramento,  131  Fed.  374,  375,  admiralty  rule 
56  applies  to  proceeding  to  limit  liability  where  no  suit  or  libel  for  re- 
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eoveiy  is  pending;  Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  624,  30  L,  Ed. 
280»  7  Sup.  Ct.  31,  holding  Federal  court  had  not  jurisdiction  of  petition 
to  limit  ship  owner's  liability  for  damage  to  buildings  on  land. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Oas.  1913D,  1231, 
1232,  1234. 

Proceedings  for  limitation  of  liability  cannot  preTent  due  course  of 
appeal  in  primary  caoee  of  collision,  but  may  prevent  execution  to  collect 
any  moneys  recovered  beyond  amount  awi^rded  in  said  proceedings. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
U.  S.  120,  52  K  Ed.  985,  28  Sup.  Ct.  664,  discussing  right  of  limitation 
of  liability  and  surrender  of  freight  receipts  and  subsidies  from  French 
government;  The  Defender,  214  Fed.  317,  and  Monongahela  River 
Consol.  Coal  etc.  Co.  v.  Hurst,  200  Fed.  714,  715,  119  C.  C.  A.  127,  both 
holding  decree  in  libel  suit  does  not  preclude  shipper  from  asserting 
right  to  limitation  of  liability;  In  re  P.  Sanford  Boss,  196  Fed.  923, 
holding  barge  is  a  '' vessel '^  so  as  to  be  subject  to  rule  limiting  liability; 
The  Hoffmans,  171  Fed.  462,  holding  fact  that  single  claim  is  presented 
will  not  preclude  limitation  of  liability;  Davenport  v.  Winnisimmet  Co., 
162  Fed.  865,  866,  89  C.  C.  A.  552,  holding  proceedings  to  limit  liability 
could  operate  to  affect  judgment  obtained  two  years  previously;  The 
City  of  Boston,  159  Fed.  260,  holding  on  petition  for  limitation  of  lia- 
bility in  admiralty  courts,  all  proceedings  for  damage  in  State  courts 
are  abated ;  Gleason  v.  Duffy,  116  Fed.  301,  54  C.  C.  A.  100,  holding  pro- 
ceeding to  limit  liability  should  be  seasonably  instituted  upon  com- 
mencement of  adversary  proceedings  in  law  court,  as  question  of  lia- 
bility  and    extent   is    determined   therein. 

Flexibility  of  admiralty  proceedings  will  enable  courts  in  most  cases 
•o  to  diape  their  course  as  to  obtain  Justice  between  the  parties. 

Approved  in  In  re  Old  Dominion  S.  S.  Co.,  115  Fed.  850,  holding 
special  finding  by  jury  in  State  court  that  cargo  was  destroyed  by  n^li- 
genee  of  steamship  company  conclusively  establishes  defendant's  lia- 
bUity  in  admiralty  court;  Oregon  R.  R.  etc.  Co.  v.  Barf  our,  90  Fed.  299, 
33  C.  C.  A.  57,  158,  requiring  petitioners  for  limited  liability  to  sur- 
render offending  vessels. 

Amount  recovered  in  collision  cause,  whether  before  or  after  limita^ 
tton  proceedings  are  commenced,  will  stand  as  recoverer's  basis  for  pro 
rata  division  when  condemned  fund  is  distributed. 

Approved  in  TJhe  City  of  Norwich,  118  U.  S.  489,  30  L.  Ed.  142,  6  Sup. 
Ct.  1155,  holding  decree  in  collision  case  did  not  settle  extent  of  owners' 
liability;  The  Battler,  67  Fed.  253,  holding  parties  having  liens  entitled 
to  share  in  distribution,  unless  their  rights  have  been  forfeited. 
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Proceedings  for  limitation  of  liability  must  be  regarded  as  Ineffectual 
as  to  any  specific  party  if  not  undertaken  nntil  after  snch  party  bas  ob- 
tained full  satisfaction. 

Approved  in  The  Pine  Forest,  129  Fed.  705, 1  L.  R.  A.  (N.  S.)  873,  64 
C.  C.  A.  228,  holding  limited  liability  proceeding  taken  after  owners  have 
performed  salvage  services  will  not  affect  principle  that,  being  owners 
of  vessel  at  fanlt,  they  cannot  claim  salvage. , 

It  is  dilllcnlt  to  determine  at  what  time  owners  ought  to  be  precluded 
from  instituting  proceedings  for  limited  liability,  but  relief  should  not 
be  granted  except  upon  condition  of  compensating  other  party  for  any  costs 
or  expenses  caused  by  owners'  delay. 

Approved  in  The  Pine  Forest,  119  Fed.  1002,  holding  services  volun- 
tarily rendered  by  owner  of  vessel  in  fault  lessens  his  damage,  said  re- 
duction no  outstanding  liability  when  limitation  proceedings  commence; 
The  S.  A.  McCauUey,  99  Fed.  304,  holding  owners  of  ship  in  fault  are 
precluded  from  instituting  proceedings  to  limit  liability  so  long  as  dam- 
age or  loss  remains  unpaid;  In  re  The  Qarden  City,  27  Fed.  234, 235,  238, 
allowing  claimant  term  fe^es  and  witness  fees;  The  Rose  Culkin,  52  Fed. 
333,  336,  allowing  surrender  of  offending  vessel  seven  weeks  after  col- 
lision. 

Pending  limited  liability  proceedings,  libelants  in  collision  case  ought 
to  be  restrained  from  attempting  to  collect  decrees  in  any  other  manner 
than  by  pro  rata  distribution  of  fund  standing  by  stipulation  in  place  of 
ship  and  fjreight. 

Approved  in  The  Ocean  Spray,  117  Fed.  972,  holding  judgment 
against  ship  owner  in  State  court  no  bar  to  proceedings  in  admiralty  to 
limit  liability  if  he  pay  costs  of  plaintiff  in  State  court;  Providence  ete. 
S.  S.  Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  591,  27  L.  Ed.  1043,  3  Sup.  Ct.  387, 
holding  proceedings  to  procure  decree  of  limited  liability  for  losses  by 
fire  superseded  prosecution  of  claims  for  same  losses  in  other  courts; 
The  Maria,  11  Fed.  521,  and  12  Fed.  628,  staying  further  proceedings  in 
libel  for  collision  to  give  opportunity  for  limitation  proceedings. 

Owners  of  offending  vessel  in  collision  may  discbarge  themselves  from 
personal  liability  by  surrendering  ship  and  freight;  hence,  value  of  ship  at 
time  of  surrender  is  proper  criterion  of  amount  of  liability. 

Approved  in  Thommasen  v.  Whitwill,  12  Fed.  899,  902,  21  Blatchf. 
57,  62,  holding  liability  limited  to  value  of  interest  in  steamer  after  she 
was  stranded,  though  not  result  of  collision;  The  Rose  Culkin,  52  Fed. 
333,  336,  allowing  surrender  of  offending  vessel  seven  weeks  after  col- 
lision, though  it  had  made  several  voyages;  The  Battler,  58  Fed.  704, 
holding  interest  cannot  be  added  to  appraised  value  as  against  owner; 
Gokey  V.  Fort,  44  Fed.  365,  arguendo. 
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Supreme  Court,  in  revenUng  decree  of  Otrcuit  Oonrty  directs  that  far- 
thee  proceedings  for  eecnring  a  United  liability  be  had  in  the  Oircnit  in- 
stead of  the  District  Court. 

Distinguished  in  In  re  The  Lnckenback,  26  Fed.  870,  871,  and  The 
Mary  Liord,  31  Fed.  417,  both  holding  original  petition  to  limit  liability 
should  be  filed  in  District  Court  where  original  libel  was  filed. 

103  XT.  8.  260-266,  26  L.  Ed.  446,  SHABF  v.  DOVER  STAMPXNO  CO. 
Not  cited. 

103  V.  a  266-261,  26  L.  Ed.  392,  ^WSIOHTMAN  V.  CLABK. 

Article  IX,  section  6,  jof  Constitution  of  Illinois,  authorizing  levying  of 
taxes  by  municipalities  for  corporate  purposes,  is  a  limitation  on  power 
of  legislature  to  authorise  taxation  by  public  corporation  or  political 
subdiyision  of  State. 

Approved  in  O'Brien  v.  Wheelock,  96  Fed.  894,  37  C.  C.  A.  309,  hold- 
ing bonds  issued  under  act  providing  for  construction  of  levees  and  for 
assessments  void;  Earles  v.  Wells,  94  Wis.  296,  69  Am.  St.  Rep.  889,  68 
N.  W.  967,  holding  debt  incurred  by  city  in  excess  of  constitutional 
limitation,  void ;  Floyd  v.  Perrih,  30  S.  C.  16,  2  L.  B.  A.  246,  8  S.  E.  19, 
majority  holding  township  subscription  to  railroad  stock  unconstitu- 
tional. 

Distin^shed  in  Folsom  v.  Ninety-Six,  169  U.  S.  629,  40  L.  Ed.  284, 
16  Sup.  Ct.  179,  holding  legislature,  under  Constitution  of  South  Caro- 
lina, had  power  to  authorize  township  to  aid  railroad. 

Congressioiua  townships  in  Illinois,  being  incorporated  merely  for 
school  purposes,  cannot  tax  people  to  build  railroads,  such  taxation  not 
being  for  a  corporate  purpose. 

Approved  in  Bartholow  v.  Trustees,  105  U.  S.  6,  26  L.  Ed.  937,  follow- 
ing rule ;  Ottawa  v.  Carey,  108  U.  S.  121,  27  L.  Ed.  674,  2  Sup.  Ct.  364, 
holding  city  not  liable  for  bonds  issued  in  aid  of  water  company;  Floyd 
v.  Perrin,  30  S.  C.  13, 18,  2  L.  R.  A.  245,  247, 8  S.  E.  17, 20,  holding  power 
given  to  townships  to  subscribe  to  capital  stock  of  railroad  unconstitu- 
tional ;  Neale  v.  County  Court,  43  W.  Va.  94,  96,  27  S.  E.  372,  373,  hold- 
ing magisterial  districts  of  West  Virginia  had  no  power  to  create  in- 
dependent indebtedness;  Wetherell  v.  Devine,  116  111.  636,  637,  6  N.  E. 
25,  26,  but  holding  city  liable  for  expenses  incurred  by  election  com- 
missioners. 

Distinguished  in  dissenting  opinion  in  Floyd  v.  Perrin,  30  S.  C.  28, 
2  L.  R.  A.  251,  8  S.  E.  26,  majority  holding  subscription  by  township 
to  railroad  stock  void. 

Change  of  decision  of  State  court  as  impairment  of  contract.    Note, 
16  L.  R.  A.  646. 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in^  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  445.         ' 

Miscellaneous.  Cited  in  Lindsley  v.  Natural  Carbonic  Qss  Co.,  220 
U.  S.  73,  Ann.  Cast  19120,  160,  55  L.  Ed.  375,  31  Sup.  Ct.  337,  holding 
land  owner  can  be  enjoined  from  extracting  unusual  quantities  of 
mineral  water  from  his  land. 

103  XT.  S.  261>278,  26  L.  £d.  539,  OSOANYAN  V.  WINCOEBTER  BEFSAT- 
INa  ASMS  CO. 

AdmisBionB  of  coimsel  may  dispense  with  proof  of  facts  for  which 
witnesses  would  otherwise  be  called. 

Approved  in  Christy  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  233  Fed.  256, 
holding  stipulation  as  to  certain  facts  made  by  county  attorney  is  bind- 
ing on  county;  Christy  v.  Atchison  etc.  Ry.  Co.,  214  Fed.  1023,  holding 
bill  to  set  aside  entry  of  judgment  made  by  attorney  without  authority 
must  show  valid  defense;  State  v.  Marx,  78  Conn.  27,  60  Atl.  694, 
where,  in  trial  for  murder,  defendant  admitted  fact  of  murder  and  con- 
fined evidence  to  proving  he  did  not  do  it;  Wilhite  v.  Skelton,  5  Ind. 
Ter.  628,  82  S.  W.  934,  holding  admission  at  trial  that  contract  sued  on 
was  not  in  writing  may  be  considered  on  demurrer;  Missouri  etc.  Tel. 
Co.  V.  Vandevort,  67  Kan.  272,  72  Pac.  772,  testimony  of  opening  state- 
ment of  attorney  on  former  trial  containing  material  admission  ad- 
missible; Currie  v.  Cleveland,  108  Me.  109,  79  Atl.  21,  holding  admis- 
sions made  at  one  trial  are  not  conclusive  on  party  making  them  at 
second  trial ;  Beard  v.  State,  44  Tex.  Cr.  403,  71  S.  W.  960,  holding  not 
error  to  reject  evidence  of  good  character  where  that  fact  is  admitted 
by  prosecuting  attorney;  Security  Life  Ins.  Co.  v.  Dillard,  117  Va.  407, 
84  S.  E.  658,  holding  defense  of  suicide  while  sane  cannot  be  waived  in 
suit  on  insurance  policy;  Pratt  v.  Conway,  148  Mo.  299,  49  S.  W.  1030, 
holding  defendant  bound  by  admission  of  counsel  that  plaintiff  was 
owner  of  note  sued  on. 

Distinguished  in  Union  Trust  Co.  v.  Southern  Sawmills  etc.  Co.,  166 
Fed.  205,  92  C.  C.  A.  101,  holding  court  cannot  give  checks  issued  by 
receiver  priority  over  bondholders  where  counsel  for  bondholders 
objected ;  Lake  Erie  etc.  R.  R.  Co.  v.  Rooker,  13  Ind.  App.  603,  41  N.  E. 
471,  holding  incidental  remark  by  counsel  in  opening  statement  not  an 
admission. 

Power  of  trial  court  to  direct  verdict  at  close  of  opening  statement 
of  plaintiff's  counsel.    Note,  14  Ann.  Oas.  699. 

Right  to  direct  verdict  or  enter  nonsuit  on  opening  statement  of 
counsel.    Note,  29  L.  R.  A.   (N.  S.)  218,  220,  221. 
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If,  in  progress  of  trial,  hy  admission  or  proof,  a  fact  is  developed 
which  most  necessarily  pnt  an  end  to  action,  court  may,  upon  its  own 
motion,  or  that  of  counsel,  direct  a  verdict. 

Approved  in  Lyman  v.  Kansas  City  B.  R.  Co.,  101  Fed.  639,  hold-, 
ing  statements  made  by  counsel  at  the  trial  bind  the  client  as  effectually 
as  if  made  in  the  formal  pleadings;  Brady  v.  Yost,  6  Idaho,  280,  55 
Pac.  544,  holding  damages  at  law  being  inadequate,  equity  will  give 
specific  performance;  Crawford  v.  Burke,  201  111.  593,  66  N".  E.  837, 
holding  stock  purchased  for  another  without  intent  to  deliver  but  to 
pay  difference  between  market  and  contract  value  is  a  gambling  cour 
tract  and  unenforceable;  Veazey  v.  Allen,  173  N.  Y.  372,  66  N.  E.  107, 
holding  contract  to  furnish  testimony  for  legislative  investigation  in 
exchange  for  share  of  profits  therefrom  is  not  against  public  policy: 
Carr  v.  Delaware  etc.  R.  Co.,  78  N.  J.  L.  696,  75  Atl.  930,  holding  court 
must  consider  all  inferences  on  directing  verdict  on  opening  statement; 
Robson  V.  Hamilton,  41' Or.  245,  69  Pac.  653,  holding  a  daughter  who 
has  creditors  and  conveys  land  to  her  parents,  the  law  presumes  they 
were  aware  of  her  fraudulent  intent;  Stewart  v.  Lansing,  104  U.  S. 
512,  26  L.  Ed.  869,  holding  not  error  to  have  instructed  jury  that  bona 
fide  ownership  was  not  established;  Higgins  v.  McCrea,  116  U.  S.  685, 
29  L.  Ed.  769,  6  Sup.  Ct.  564,  directing  verdict  against  one  setting  up 
claim  under  gaming  contract;  Gunther  v.  Liverpool  etc.  Ins.  Co.,  34  Fed. 
501,  holding,  in  action  on  policy,  verdict  should  have  been  directed  for 
defendant;  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed.  99,  directing 
verdict  for  defendant  where  plaintiff  failed  to  appear;  Tompkins  v. 
Knut,  94  Fed.  957,  directing  verdict  for  defendant,  after  plaintiff's 
testimony,  in  action  for  assault;  Lindley  v.  Atchison,  T.  &  S.  F.  R.  R. 
Co.,  47  Kan.  433,  28  Pac.  201,  affirming  judgment  against  plaintiff,  made 
at  close  of  opening  statement;  Northern  Pac.  R.  R.  Co.  v.  Holmes,  3 
Wash.  Ter.  208,  14  Pac.  689,  directing  nonsuit  where  plaintiff's  evidence 
disclosed  contributory  negligence;  Butler  v.  National  Home,  144  U.  S. 
71,  74,  86  L.  Ed.  351,  352,  12  Sup.  Ct.  584,  585,  holding  facts  stated  by 
defendant  sufScient  to  allow  him  to  introduce  proof;  Deitz  v.  Provi- 
dence-Wasbington  Ins.  Co.,  31  W.  Va.  854,  IS  Am.  St.  Rep.  912,  8  S.  E. 
618,  holding  defendant's  demurrer  to  plaintiff's  action  on  policy  im- 
properly sustained;  State  v.  Nield,  4  Kan.  App.  630,  45  Pac.  624,  court 
may  refuse  evidence  in  support  of  plea'  in  abatement  which  does  not 
constitute  legal  defense. 

Distinguished  in  Patting  v.  Spring  Valley  Coal  Co.,  98  Fed.  812,  39 
C.  C.  A.  308,  holding  plaintiff  not  appearing,  and  there  being  no  reason 
for  delay  or  indulgence,  it  is  proper  to  dismiss  action  for  want  of  prose- 
cution; Redding  v.  Puget  Sound  Iron  etc.  Works,  36  Wash.  644,  79 
Pac.  309,  holding  error  to  direct  judgment  for  defendant  where  open- 
ing statement  of  plaintiff  falls  short  of  making  out  a  case;  Liverpool 
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etc.  S.  S.  Co.  T.  Commissioners  of  Emi^ation,  113  XJ.  S.  37,  28  L.  Ed. 
900,  6  Sap.  Ct.  364,  holding  error  to  direct  verdict  npon  facts  not  ap- 
parent upon  the  record;  Maitland  v.  Zan^,  14  Wash.  97,  99,  44  Pac. 
118,  119,  holding  error  to  admit  evidence  of  illegality  not  pleaded. 

Right  or  duty  of  court  on  its  own  motion  to  dismiss  action  based 
On  illegal  contract.    Note,  Ann.  Oas.  1912A,  1033. 

Difference  between  motion  to  order  nonsuit  and  motion  to  direct  ver- 
dict is  ratHer  of  form  than  subst^ince,  except  that  in  case  of  nonsuit  a 
new  action  may  be  brought,  whereas,  in  case  of  verdict,  the  action  is 
ended,  unless  new  trial  is  granted. 

Approved  in  Slocu^  v.  New  York  Life  Ins.  Co.,  228  U.  S.  395,  Ann. 
Oaa.  1914D,  1029,  67  L.  Ed.  892^  33  Sup.  Ct.  623,  holding  Circuit  Court 
of  Appeals  in  reversing  judgment  in  favor  of  plaintifE  cannot  direct 
verdict  for  defendant,  but  must  award  new  trial;  Lewis  v.  Bloede,  202 
Fed.  19,  120  C.  C.  A.  335,  holding  error  to  direct  verdict  where  there 
was  conflicting  testimony  on  material  issue;  Board  of  Commrs.  of  Den- 
ver V,  Home  Saving:  Bank,  200  Fed.  35,  118  C.  C.  A.  256,  holding  com- 
pulsory nonsuit  is  not  allowable  in  Federal  courts  except  where  per- 
mitted by  statute;  Parks  v.  Southern  Ry.  Co.,  143  Fed.  278,  74  C,  C.  A. 
414,  and  Huntt  v.  McNamee,  141  Fed.  295,  72  C.  C.  A.  441,  both  hold- 
ing not  error  to  refuse  nonsuit  after  evidence  in  and  defendant  has 
moved  for  direction  of  verdict  for  defendant,  which  motion  has  been 
submitted;  Bias  v.  Reed,  169  Cal.  37,  145  Pac.  518,  holding  verdict  may 
be  directed  on  opening  statement  of  counsel  without  introduction  of  any 
testimony;  Homblower  v.  George  Washington  University,  31  App.  D.  C. 
71,  and  Brown  v.  District  of  Columbia,  29  App.  D.  C.  280,  25  L.  R.  A. 
(N.  8.)  98,  both~  upholding  verdict  directed  on  opening  statement  of 
counsel;  Jone9  v.  Baltimore  etc.  R.  Co.,  6  Mackey  (D.  C),  10,  refusing 
to  allow  directed  verdict  on  strength  of  opening  statement  of  counsel; 
Proctor  &  Gamble  Co.  v.  Blakely  Oil  etc.  Co.,  128  Ga.  616,  57  S.  E.  883, 
holding  where  court  refuses  to  admit  evidence  material  to  case,  refusal 
by  plaintiff  to  continue  does  not  bar  his  right  of  excepting  to  directed 
verdict;  Pietsch  v.  Pietsch,  245  HI.  459,  29  L.  R.  A.  (N.  S.)  218,  92 
N.  E.  326,  holding  opening  statement  not  admission  of  facts  binding  on 
client;  Smythe  v.  Evans,  209  HI.  383,  70  N.  E.  909,  refusing  to  enforce 
contract  whereby  contractor,  constructing  plant  for  corporation  under 
supervision  of  latter 's  engineer,  had  agreed  to  pay  engineer  a  share  of 
its  profits;  State  v.  Nield,  4  Kan.  App.  630,  45  Pac.  624,  holding  where 
plea  to  indictment  for  dealing  in  intoxicating  liquors  does  not  contain 
matters  of  defense,  court  need  not  receive  evidence  thereon; , Territory 
V.  Baca,  18  N.  M.  68,  134  Pac.  213,  holding  defendant  answering  after 
overruling  of  demurrer  for  defect  of  parties  thereby  waives  his  objec- 
tion; Barrett  v.  Minneapolis  etc.  Ry.  Co.,  106  Minn.  55,  ISO  Am.  St. 
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Bep.  685,  18  L.  R.  A.  (K.  S.)  416»  117  N.  W.  1049,  refusing  to  direct 
verdict  on  opening  statement  of  plaintiff's  counsel;  O'Keefe  v.  United 
Rys.  Co.,  124  Mo.  App.  621,  101  S.  W.  1146,  holding  where  defendant's 
counsel  in  opening  statement  claimed  intention  to  show  motorman's 
lack  of  negligence,  it  could  not,  on  appeal,  claim  no  proof  was  made 
as  to  ownership  of  car;  Jordan  v.  Reed,  77  N.  J.  L.  589,  71  Atl.  282, 
refusing  to  uphold  verdict  directed  on  opening  statement  of  counsel; 
Cornell  v.  Morrison,  87  Ohio  St.  224,  100  N.  E.  819,  upholding  directed 
verdict  made  after  opening  statement  of  counsel;  Lane  v.  Portland  Ry. 
Light  &  Power  Co.,  58  Or.  369,  114  Pac.  942,  holding  opening  statement 
of  plaintiff's  counsel  did  not  warrant  directed  verdict;  Gunn  v.  Union 
R.  R.  Co.,  27  R.  I.  327,  2  L.  R.  A.  (N.  S.)  362,  62  Atl.  121,  holding 
statute  authorizing  Supreme  Court  to  direct  judgment  without  further 
reference  to  jury  not  invalid  as  depriving  party  of  due  process  of  law ; 
Williams  v.  City  of  Spokane,  64  Wash.  489,  117  Pac.  253,  holding  plain- 
tiff may  enter  voluntary  nonsuit  where  court  refuses  to  open  case  for 
further  evidence;  dissenting  opinion  in  Slocum  v.  New  York  life  Ins. 
Co.,  228  U.  S.  420,  421,  422,  Ann.  Oas.  1914D,  1029,  57  Xi.  Ed.  902,  903, 
33  Sup.  Ct.  523,  majority  holding  Circuit  Court  of  Appeals  in  reversing 
decree  cannot  direct  verdict  for  defendant  but  must  award  new  trial ; 
dissenting  opinion  in  McNeill  v.  Durham  etc.  R.  R.  Co.,  135  N.  C.  722, 
67  L.  R.  A.  227,  47  S.  E.  779,  majority  allowing  recovery  against  rail- 
road company  for  personal  injuries  received  while  riding  on  a  pass 
issued  in  violation  of  law;  Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  39,  35  L.  Ed.  61,  11  Sup.  Ct.  481,  holding  judgment  of 
nonsuit  subject  to  review  on  writ  of  error;  Coughran  v.  Bigelow,  lo4 
U.  S.  307,  41  L.  Ed.  446,  17  Sup.  Ct.  119,  affirming  nonsuit  granted  by 
territorial  court;  People's  Bank  v.  Aetna  Ins.  Co.,  74  Fed.  512,  20 
C.  C.  A.  630,  holding  plaintiff,  in  action  on  policy,  properly  nonsuited; 
Hopkins  v.  Nashville  etc.  R.  R.  Co.,  96  Tenn.  447,  32  L.  R.  A.  365,  34 
S.'W.  1038,  directing  verdict  upon  demurrer  to  evidence;  Ramsay  v. 
Ryerson,  40  Fed.  745,  and  Carney  v.  Duniway,  35  Or.  131,  57  Pac. 
193,  58  Pac.  105,  arguendo. 

Illegality  of  contract  may  be  proved  under  code  of  procedure  of  New 
York  or  under  general  Issue  of  commoa  law,  without  being  affiimatlvely 
pleaded. 

Approved  in  McCrea  v.  Parsons,  112  Fed.  919,  50  C.  C.  A.  612,  holding 
rnlii^  sustaining  demurrer  to  special  plea  setting  up  defense  which  is 
provable  under  general  issue,  if  erroneous,  is  without  prejudice ;  Heffron 
V.  Daly,  133  Mich.  615,  95  N.  W.  715,  holding  in  action  on  note  given 
for  premium  on  illegal  contract  of  insurance  illegality  does  not  have 
to  be  pleaded ;  Cansler  v.  Penland,  125  N.  C.  580,  34  S.  E.  684,  holding 
a  defense  that  the  contract  is  void  as  against  public  policy  cannot  bo 
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waived  by  a  party  thereto;  McQriffin  v.  Coyle,  16  Okl.  652,  85  Pac. 
955,  where  in  action  on  note  it  appears  from  note  itself  and  from 
plaintiffs'  evidence  to  be  against  public  policy,  demurrer  to  evidence 
should  be  sustained;  Lee  v.  Johnson,  116  U.  S.  52,  29  L.  Ed.  671, 
6  Sup.  Ct.  251,  holding  Secretary  of  Interior  did  not  exceed  his  juris- 
diction in  directing,  upon  the  evidence,  cancellation  of  entry;  United 
States  V.  Benson,  12  Sawy.  483,  31  Fed.  900,  holding  objection  to  grand 
juror  insufficient  to  set  aside  indictment ;  Carter-Crume  Co.  v.  Peurrung, 
86  Fed.  440,  holding  defense  that  contract  was  in  restraint  of  trade 
could  have  been  made  at  trial,  though  not  pleaded;  Alabama  etc.  Ins. 
Co.  V.  Mobile  etc.  Ins.  Co.,  81  Ala.  334,  I  South.  565,  allowinis:  defense, 
want  of  insurable  interest  without  special  plea;  Sheldon  v.  Pruessner, 
52  Kan.  589,  22  L.  R.  A.  711,  35  Pac.  203,  considering  evidence  of  illegal 
transfer  of  notes,  though  not  pleaded;  Keith  v.  Fountain,  3  Tex.  Civ. 
App.  393,  22  S.  W.  192,  holding  contract  for  excessive  fees  illegal. 

Distinguished  in  Rucker  v.  BoUes,  133  Fed.  862,  67  C.  C.  A.  30,  hold- 
ing evidence  that  written  contract  sued  on  was  champertous  not  ad- 
missible under  general  issue,  contract  not  appearing  so  on  its  face; 
Sharon  v.  Sharon,  68  Cal.  30,  31,  8  Pac.  615,  holding  defense  that  con- 
tract was  invalid,  because  in  consideration  of  illicit  cohabitation,  must 
be  specially  pleaded ;  Livingston  v.  Ives,  35  Minn,*  59,  27  N.  W.  75,  hold- 
ing defense  that  deed  was  fraudulent  must  be  specially  pleaded;  Mac- 
Fee  V.  Horan,  40  Minn.  31,  41  N.  W.  240,  holding  evidence  that  agent 
acted  for  both  buyer  and  seller  not  admissible  under  general  denial: 
Mrlbank  v.  Jones,  127  N.  Y.  375,  24  Am.  St.  Rep.  457,  28  N.  E.  32,  re- 
jecting evidence  of  illegality  under  general  denial;  Buchtel  v.  Evans, 
21  Or.  314,  315,  28  Pac.  69,  holding,  under  Oregon  code,  illegality 
must  be  specially  pleaded  as  a  defense;  Maitland  v.  Zanga,  14  Wash. 
97,  99,  44  Pac.  118,  119,  holding  similarly  in  suit  on  contract. 

Contract  for  commissions  on  sale  of  anas  to  Turkish  govomment.  In 
consideration  for  iniluence  exerted  1>7  consul-general  npon  purcbasing 
agent,  is  against  public  policy  and  void. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  80,  60  L.  Ed.  537, 
36. Sup,  Ct.  247,  holdinjf  postmaster-general  may  rescind  contract  for 
carrier's  satchels  upon  discovery  of  arrangement  whereby  superin- 
tendent was  to  receive  secret  profit;  Sasre  v.  Hampe,  235  U.  S.  105, 
59  L.  Ed.  150,  35  Sup.  Ct.  94,  holding  one  contracting  to  convey  Indian 
lands  not  belonging  to  him  cannot  be  sued  for  breach ;  Palmer  v.  Doull 
Miller  Co.,  233  Fed.  313,  liolding  in  suit  to  recover  illegal  commissions 
paid  to  factor,  latter  cannot  setoff  amounts  paid  on  drafts  of  plaintiff; 
General  Film  Co.  v.  Sampliner,  232  Fed.  99,  holding  defense  of  cham- 
perty need  not  be  pleaded;  Carpenter  v.  Beal-McDonnell  &  Co.,  222 
Fed.  457,  refusing  to  allow  recovcr>'  on  note  given  in  payment  of  trans- 
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action  dealing  in  futures;  Levy  v.  Kansas  City,  168  Fed.  525,  22 
L.  R.  A.  (K.  S.)  862,  93  C.  C.  A.  523,  holding .  person  cannot  recover 
amount  paid  for  license  to  carry  on  business  of  poolselling;  Miller  v. 
Ahrens,  163  Fed.  876,  holding  devise  to  church  corporation  being  void, 
no  act  of  ratification  on  part  of  heir  could  estop  him  from  subsequently 
contesting;  Burke  v.  Wdod,  162  Fed.  537,  refusing  to  allow  recovery 
on  contract  whereby  plaintiff  was  to  use  his  influence  in  inducing  city 
officials  to  buy  certain  property  for  waterworks;  Logan  &  Bryan  v. 
Postal  Telegraph  &  Cable  Co.,  157  Fed.  586,  refusing  to  enjoin  attorney- 
general  from  proceeding  against  conducting  of  stock  exchange ;  Sussmau 
V.  Porter,  137  Fed.  164,  holding  contract  to  procure  consent  of  property 
owners  to  construction  of  trolley  line  and  also  franchise  to  operate  for 
contingent  fee  against  public  policy;  Cumberland  Tel.  etc.  Co.  v.  Evans- 
ville,  127  Fed.  198,  overruling  petition  for  rehearing  of  suit  by  trans- 
feree of  quasi-public  telephone  company's  franchises  to  enforce  ease- 
ment against  city,  transfer  being  illegal;  United  States  v.  Dietrich, 
123  Fed.  678,  holding  one  not  "member  of  Congress''  until  accepted 
as  member  by  that  body,  and  violation  of  statutes  regarding  ''mem- 
bers" not  subsequently  applicable  to  prior  offenses;  Washington  Irr. 
Co.  V.  Krutz,  119  Fed.  286,  56  C.  C.  A.  1,  holding  where  two  trans- 
actions are  so  blended  as  to  become  one,  and  one  of  the  two  is 
against  public  policy,  the  whole  is  void;  People's  Savings  Bank  v. 
Big  Rock  Stone  etc.  Co.,  81  Ark.  604,  99  S.  W.  837,  holding  assign- 
ment of  claim  of  public  contractor  to  bank  of  which  the  mayor 
was  president  was  against  public  policy  and  void;  Baker  v.  Leh- 
man, Weil  &  Co.,  186  Ala.  503,  65  South.  324,  upholding  contract  for 
sale  of  cotton  where  evidence  failed  to  show  it  was  a  deal  in  futures; 
Bush  V.  Russell,  180  Ala.  598,  61  South.  376,  holding  contract  to  influ- 
ence certain  public  officials  in  selecting  postoffice  site  was  not  contrary 
to  public  policy;  McCowen  t.  Pew,  153  Cal.  741,  16  Ann.  Oba.  630, 
21  L.  E.  A.  (N.  S.)  800,  96  Pac.  896,  holding  where  option  on  land  was 
for  full  price,  contract  was  not  against  public  policy;  Dealey  v.  East 
San  Mateo  Land  Co.,  21  Cal.  App.  44,  ISO  Pac.  1068,  employing  one 
to  bid  at  auction  without  intention  of  buying  is  fraud  on  purchaser; 
Rauer's  Law  etc.  Co.  v.  Bradbury,  3  Cal.  App.  260,  84  Pac.  1009,  holding 
in  suit  for  commissioners,  defendant  may  show  that  although  services 
were  rendered,  no  indebtedness  resulted;  City  of  Goldfield  v.  MacDon- 
ald,  52  Colo.  153,  119  Pac.  1072,  upholding  suit  brought  by  city  against 
councilmen  for  conspiracy  to  sell  city  valueless  land;  Webber  ▼.  Wan- 
namaker,  39  Colo.  431,  89  Pac.  782,  holding  in  action  to  quiet  title, 
defendant  may  show  invalidity  of  tax  deeds  under  which  title  arose; 
Young  V.  Thomson,  14  Colo.  App.  315,  59  Pac.  1037,  holding  where  the 
tendency  of  a  contract  is  to  promote  unlawful  acts,  it  is  illegal  and 
XI— 18 
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against  the  policy  of  the  law;  Connors  v.  Connolly,  86  Conn.  650,  45 
L.  R.  A.  (N.  S.)  564,  86  Atl.  603,  holding  agreement  between  labor 
unions  and  manufacturers  to  employ  only  union  men  is  contrary  to  public 
policy;  Johnson  v.  Van  Wyck,  4  App.  D.  C.  321,  41  L.  R.  A.  520,  holding 
contract  to  sue  for  real  property  on  contingent  basis  is  champertous 
and  void;  Mount  v.  Board  of  Commrs.  of  Montgomery  County,  168 
Ind.  669, 14  L.  R.  A.  (N.  8.)  488,  80  N.  E.  631,  holding  contract  whereby 
briber  was  to  render  certain  information  against  persons  bribed  was 
contrary  to  public  policy  and  void;  Missouri  etc.  Ry.  Co.  v.  Bowles, 
1  Ind.  Ter.  261,  40  S.  W.  903,  holding  where  carrier  agrees  on  lower 
rate  than  adopted  by  Interstate  Commerce  Commission,  but  demands 
regular  rate  at  destination,  shipper  cannot  recover  excess;  Kansas  City 
Paper  House  v.  Foley  Ry.  Printing  Co.,  85  Kan.  682,  Ann.  Gas.  1913A, 
294,  39  L.  R.  A.  (N.  S.)  747,  118  Pac.  1057,  holding  agreement  to  pay 
for. services  rendered  in  selling  goods  to  city  board  is  not  void  where 
no  political  influence  is  intended  to  be  used;  City  of  Concordia  v.  Haga- 
man,  1  Kan.  App.  40,  41  Pac.  134,  holding  contract  of  councilman  to 
render  sx>ecial  services  to  city  is  not  void,  and  may  be  enforced;  O'Brien 
V.  Shea,  208  Mass.  536,  95  N.  E.  101,  holding  oral  contract  for  rent 
of  house  will  not  be  void  because  made  on  Sunday  where  parties  subse- 
quently ratified  same;  Scripps  v.  Sweeney,  160  Mich.  160,  125  N.  W.  78, 
holding  combination  of  four  newspapers  void  as  against  public  i^olicy; 
Swing  V.  Cameron,  145  Mich.  182,  9  Ann.  Oa«.  332,  9  L.  R.  A.  (K.  S.) 
417,  108  N.  W.  509,  holding  fact  that  insurance  company  failed  to 
obtain  certificate  to  do  business  in  State  is  good  defense  in  suit  for 
assessment;  Young  v.  City  of  Mankato,  97  Minn.  6,  3  L.  R.  A.  (K.  S.) 
849,  105  N.  W.  970,  holding  contract  whereby  board  of  freeholders  ap- 
pointed to  draft  municipal  charter  agreed  to  pay  one  of  its  members 
to  furnish  advice  and  prepare  charter  invalid;  Stroemer  v.  Van  Arsdel, 
74  Neb.  140,  121  Am.  St.  Rep.  718,  4  L.  R.  A.  (N.  S.)  212,  103  N.  W. 
1055,  holding  contract  whereby  attorney  was  to  collect  facts  to  present 
before  legislature  was  not  void;  The  I^,  154  Fed.  337,  83  C.  C.  A.  205, 
holding  contract  of  affreightment  excepting  carrier  from  loss  through 
negligence  may  be  enforced  when  not  intended  to  operate  within 
jurisdiction  of  United  States;  Crescent  liquor  Co.  v.  Johnson, 
Vaughan  &  Co.,  161  N.  C.  76,  76  S.  E.  626,  holding  evidence  did  not 
show  that  checks  sued  on  were  given  in  payment  of  liquor  sold  in 
prohibition  territory;  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  410,  411,  77 
S.  E.  422,  refusing  to  allow  recovery  on  notes  given  in  payment  of 
ill^al  sale  of  liquor;  E.  S.  Shelby  Vinegar  Co.  v.  C.  T.  Hawn  &  Son, 
149  N.  C.  357,  63  S.  E.  78,  refusing  to  allow  recovery  for  liquor  sold 
in  prohibition  territory;  Schank  v.  Schuchman,  212  N.  Y.  359,  106 
N.  E.  129,  holding  suit  in  equity  not  proper  to  rescind  fraudulent  con- 
tract, where  law  gives  right  of  action  to   declare  contract  nullity; 


275  OSCANYAN  v.  WINCHESTER  ETC.  CO.    103  U.  S.  261-278 

Obenchain  v.  Ransome-Crumraey  Co.,  69  Or.  551,  138  Pac.  1079,  holding 
evidence  did  not  show  that  hiring  of  plaintiff  was  to  entertain  city 
officials  in  order  to  obtain  city  contracts;  Jackson  v.  Baker,  48  Or.  157«, 
85  Pac.  513,  refusing  to  allow  recovery  on  contract  providing  for  illegal 
conveyance  of  homestead  entry;  Hare  v.  Phaup,  23  Okl.  578,  138  Am. 
St.  Bep.  852, 101  Pac.  1052,  holding  contract  for  services  to  be  rendered 
in  securing  establishment  of  postoffice  was  void;  Rogers  v.  Gladiator 
Gold  Min.  etc.  Co.,  21  S.  D.  417,  418,  113  N.  W.  88,  holding  conrt 
can  refuse  to  enforce  illegal  contract,  even  though  illegality  is  not 
pleaded;  Carstens  Packing  Co.  v.  Southern  Pac.  Co.,  58  Wash.  245, 
27  L.  R.  A.  (N.  S.)  975,  108  Pac.  616,  refusing  to  enforce  contract 
exempting  carrier  from  liability  for  negligence;  Reed  v.  Johnson,  27 
Wash.  55,  67  Pac.  386,  holding  defense  of  illegality  need  not  be  pleaded, 
as  court  will  refuse  to  entertain  action  when  illegality  is  made  to 
appear;  McMillan  v.  City  of  Fond  du  Lac,  139  Wis.  381, 120  N.  W.  246, 
holding  void  an  asphalting  eontract  made  through  subterfuge  of  city 
official;  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  339,  77 
C.  C.  A.  499,  majority  holding  one  given  double  cross  in  fake  footrace 
may  recover  money  wagered;  dissenting  opinion  in  McCarty  v.  Kepreta, 
24  N.  D.  435,  436,  Ann.  Gas.  1915A,  834,  48  L.  R.  A.  (N.  S.)  65,  139 
N.  W.  1010,  majority  refusii^  to  allow  recovery  on  a  usurious  note; 
dissenting  opinion  in  Brown  v.  Newell,  64  S.  C.  71,  41  S.  E.  850,  ma- 
jority holding  aU  contracts  and  arrangements  made  for  the  defeat  or 
evasion  of  the  revenue  laws  of  country  are  illegal,  and  courts  will  not 
respect  them;  Woodstock  Iron  Co.  v.  Richmond  etc.  Extension  Co., 
129  U.  S.  663,  32  L.  Ed.  827,  9  Sup.  Ct.  409,  holding  void  an  agreement  to 
change  location  of  railroad  for  corrupt  consideration;  West  v.  Camden, 
135  U.  S.  521,  34  L.  Ed.  258, 10  Sup.  Ct.  841,  holding  contract  to  continue 
one  as  vice-president  of  a  company  void;  Compania  de  Navigacion 
La  Flecha  v.  Brauer,  168  U.  S.  118,  42  L.  Ed.  405,  18  Sup.  Ct.  15,  Lewi- 
Bohn  V.  National  S.  S.  Co.,  56  Fed.  603,  and  The  Guildhall,  58  Fed.  799, 
all  holding  stipulations  against  negligence  invalid;  North  Carolina  v. 
Vanderford,  35  Fed.  283,»  holding  no  title  vedted  to  whisky  acquired 
in  violation  of  law ;  Findlay  v.  Pertz,  66  Fed.  435,  29  L.  R.  A.  193,  13 
C.  C.  A.  559,  holding  contract  of  sale  to  city  vitiated  by  fraud  of 
vendor's  agent;  Hay  ward  v.  Nordberg  Mfg.  Co.,  85  Fed.  11,  29  C.  C.  A. 
438,  holding  contract  /or  commissions  for  procuring  sale  of  engines 
to  city  void ;  Doane  v.  Chicago  etc.  R.  R.  Co.,  160  111.  32,  35  L.  R.  A.  593, 
45  N.  E.  509,  holding  consent  of  property  owner  to  laying  down  of 
street  railway  could  not  be  lawfully  purchased  to  influence  council; 
Crichfield  v.  Bermudez  Paving  Co.,  174  111.  480,  42  L.  R.  A.  352,  51 
N.  £.  557,  holding  contract  to  aid  in  securing  assessments,  etc.,  for 
paving  void;  Elkhart  Co.  Lodge  v.  Craxy,  98  Ind.  244,  49  Am.  Rep.  750, 
^  holding  contract  to  pay  owner  rent  to  secure  postoffice  location  void; 
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Boyd  V.  Mill  Creek  School  Tp.,  124  Ind.  194,  24  N.  E.  661,  holding 
notes  illegally  issued  by  school  tmstee  invalid;  Brown  v.  First  Nat. 
Bank,  137  Ind.  669,  24  L.  R.  A.  210,  37  N.  E.  163,  holding  void  agreement 
by  justice  of  peace  to  prosecute  criminal  for  compensation ;  Zumpf e  v. 
Gentry,  153  Ind.  227,  54  N.  E.  808,  holding  benefit  of  act  requiring 
mortgagee  to  give  receipts  could  not  be  waived ;  Lucas  v.  Allen,  80  Ky. 
683,  holding  contract  between  city  official  and  attorneys  for  division 
of  fees  void;  McDonald  v.  Maltz,  94  Mich.  176,  84  Am.  St.  Rep.  3S8, 
53  N.  W.  1060,  holding  agent  employed  to  exert  his  judgment  could 
not  legally  receive  commissions  from  both  buyer  and  sellier;  Houlton 
V.  Dunn,  60  Minn.  29,  51  Aza.  St.  Rep.  495,  SO  L.  R.  A.  740,  61  N.  W, 
899,  and  Spalding  v.  Ewing,  149  Pa.  St.  380,  34  Aza.  St.  Rep.  612, 
15  L.  R.  A.  729,  24  Atl.  220,  both  holding  contract  for  compensation 
in  procuring  legislation  unenforceable;  Chicago  etc.  R.  R.  Co.  v.  Gardi- 
ner, 51  Neb.  79,  70  N.  W.  510,  holding  limitation  of  liability  for  loss 
of  animals  invalid;  Brooks  v.  Cooper,  50  N.  J.  Eq.  773,  35  Am.  St.  Rep. 
803,  21  L.  R.  A.  621,  26  Atl.  982,  holding  contract  evading  statute  re- 
quiring publication  in  paper  of  largest  circulation  void;  Van  Cott  v. 
Pratt,  11  Utah,  213,  39  Pac.  828,  holding  city  could  not  waive  its  ex- 
emption from  garnishment;  Chippewa  etc.  R.  R.  Co.  v.  Chicago  etc. 
R.  R.  Co.,  75  Wis.  247,  248,  6  L.  R.  A.  608,  44  N.  W.  23,  holding  con- 
tract by  railroad  for  share  of  land  grant,  to  be  procured  by  legislatioh, 
void;  Concordia  v.  Hagaman,  1  Kan.  App.  40,  41  Pac.  134,  refusing 
to  enforce  contract  by  mayor  and  council  with  councilman,  for  services 
to  city;  Murray  v.  Chicago  etc.  R.  R.  Co.,  62  Fed.  41,  and  Gatton  v. 
Chicago  etc.  R.  R.  Co.,  95  Iowa,  142,  28  L.  R.  A.  566,  63  N.  W.  599,  both 
arguendo. 

Distinguished  in  Sheppey  v.  Stevens,  185  Fed.  153,  holding  valid  com- 
promise may  be  made  between  beneficiaries  under  will  to  avoid  contest ; 
Stewart  v.  Wright,  147  Fed.  335,  77  C.  C.  A.  499,  one  induced  by  con- 
fidence men  to  wager  money  on  footraces  under  belief  that  he  was  de- 
frauding other  members  olP  conspiracy  may  recover  money;  Kerr  v. 
American  Pneumatic  Service  Co.,  188  Mass.  29,  73  N.  E.  857,  where 
contract  for  services  in  procuring  government  contracts  for  construction 
of  pneumatic  tubes  for  carrying  mail  held  valid;  Bro^jvn  v.  Newell,  64 
S.  C.  76,  41  S.  E.  852,  holding  all  contracts  and  arrangements  made  for 
defeat  or  evasion  of  the  revenue  laws  of  country  are  illegal,  and  courts 
will  not  respect  them;  Frankel  v.  Hillier,  16  N.  D.  392,  393,  15  Ann.  Caa. 
265,  113  N.  W.  1068,  holding  suit  for  price  of  liquors  sold  in  Minnesota 
for  delivery  in  South  Dakota  could  not  be  defended  as  contrary  to  public 
policy ;  Fearnley  v.  De  Mainville,  5  Colo.  App.  449,  39  Pac.  76,  and  Beal 
V.  Polhemus,  67  Mich.  133,  34  N.  W.  535,  sustaining  contract  to  pay 
bonus  to  retain  postoffice  location;  Cleveland  etc.  R.  R.  Co.  v.  Closser, 
126  Ind.  366,  22  Am.  St.  Rep.  608,  26  N.  E.  165,  holding  contract  pro-   » 
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Tiding  for  a  rebate  not  illegal;  Clark  v.  American  Coal  Co.,  86  Iowa,  444, 
17  L.  R.  A.  562,  53  N.  W.  293,  holding  contract  by  purchasing  agent  of 
railroad  for  compensation  from  coal  company  voidable  only;  Ranney  v. 
Donovan,  78  Mich.  326,  44  N.  W.  278,  sustaining  contract  for  commis- 
sions from  both  buyer  and  seller-;  Houlton  v.  Nichol,  93  Wis.  400,  57 
Abl  St.  Bep.  932,  38  L.  B.  A.  169,  67  N.  W.  717,  holding  contract  for 
compensation  in  procuring  opening  of  lands  to  settlement  binding. 

Contracts  for  services  void  as  against  public  policy.    Note,  66  Am. 
Dec.  511. 

Contracts   to    render   services    as    lobbyist   are  void.    Note,    100 
Am.  Dec.  537. 

Contracts    for    production    or    discovery    of    evidence.    Note,    94 
Am.  Dec.  376. 

Validity  of  contracts  to  furnish  evidence.    Note,  97  Am.  St.  Bep. 
148. 

Contracts,  the  consideration  for  which  has  partly  failed,  or  is  partly 
illegal.    Note,  117  Am.  St.  B^.  519. 

Validity  of  agreement  to  pay  for  services  in  procuring  contract  for 
sale  of  goods  to  public.    Note,  Ann.  Oas.  1918A,  297,  298,  299. 

Validity  of  contracts  in  business  transaction  of  which  is  misde- 
meanor.   Note,  12  L.  B.  A.  (N.  S.)  582,  623. 

Validity  of  agreement  by  which  compensation  depends  on  success 
in  procuring  public  contract.    Note,  39  L.  B.  A.  (N.  S.)  749. 

Jurisdiction  and  x)owers  of  consuls.    Note,  45  L.  B.  A.  500. 

Agency — Secret  contract  with  other  party.    Note,  42  Am.  Bep.  388. 

Secret  interest  of  broker  affecting  commissions.    Note,  45  L.  B.  A. 
44. 

Miscellaneous.  Cited  in  William  Deering  etc.  Co.  v.  Cunningham,  63 
Kan.  179,  65  Pac.  264,  holding  contract  of  lobbyist  in  sense  of  using 
that  term  for  services  as  such  is  against  public  policy  and  void. 

103  XT.  S.  278-280,  26  L.  Ed.  447,  BONDUBAJNT  v.  WATSON. 

Writ  of  error,  returnable  to  Federal  Supreme  Oonrt,  issued  in  name 
of  chief  Justice  of  State  Supreme  Court,  and  signed  by  clerk  of  that  court 
and  sealed  by  its  seal,  is  wholly  insufficient  to  give  Jurisdiction. 

Approved  in  Price  v.  United  States,  169  Fed.  793,  95  C.  C.  A.  257,  re- 
fusing to  consider  case  brought  up  by  writ  of  error  instead  of  by  ap- 
peal; Long  V.  Farmers'  State  Bank,  147  Fed.  361,  9  L.  B.  A.  (N.  S.) 
685,  77  C.  C.  A.  538,  holding  writ  of  error  from  Federal  Supreme  Court, 
in  name  of  President  of  United  States,  attested  by  a  judge  of  District 
Court,  and  clerk  of  District  Court,  irr^ular^  but  amendable;  De  Lemos 
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V.  United  States,  107  Fed.  123,  46  C.  C.  A.  196,  holding  jndgment  in 
action  at  law  or  in  a  criminal  case  is  reviewable  only  on  a  writ  of  error 
in  Federal  court;  Highland  Boy  Gold  Min.  Co.  ▼.  Strickley,  116  Fed. 
865,  64  C.  C.  A.  186,  holding  a  decree  in  equity  cannot  be  reviewed  by 
a  writ  of  error,  nor  can  a  judgment  at  law  be  challenged  by  an  appeal; 
Loveless  v.  Ransom,  109  Fed.  392,  48  C.  C.  A.  434,  holding  writ  of  error 
,  applicable  alone  to  suits  at  law,  and  an  appeal  to  decrees  in  equity  or 
admiralty;  United  States  Fidelity  etc.  Co.  v.  Shirk,  7  Ind.  Ter.  85,  103 
S.  W.  774,  refusing  to  consider  an  appeal  in  case  at  law;  Ex  parte 
Ralston,  119  U.  S.  614,  30  L.  Ed.  507»  7  Sup.  Ct.  318,  holding  allowance 
of  writ  by  justice  of  State  court  of  no  avail ;  Stevens  v.  CUurk,  62  Fed. 
323,  10  C.  C.  A.  379,  holding  court  had  no  jurisdiction  of  writ  not  issued 
within  prescribed  time;  State  v.  Mitchell,  29  Fla.  315,  10  South.  749, 
holding  sentence  should  have  been  executed  where  no  writ  of  error  was 
regularly  issued;  Bondurant  v.  Watson,  103  U.  S.  285,  26  L.  Ed.  449, 
Miller  v.  Texas,  153  U.  S.  536,  38  L.  Ed.  812,  14  Sup.  Ct.  874,  both 
arguendo. 

Distinguished  in  Texas  etc.  R.  R.  Co.  v.  Kirk,  111  U.  S.  487,  28  L.  Ed. 
481,  4  Sup.  Ct.  500,  allowing  amendment  of  wrong  teste  to  writ  under 
section  1005,  Revised  Statutes;  Cotter  v.  Alabama  etc.  R.  R.  Co.,  61 
Fed.  750, 10  C.  C.  A.  35,  holding  writ  defective  for  want  of  seal  amend- 
able; County  Commrs.  of  Valencia  County  v.  Atlantic  &  Pac.  R.  R.  Co., 
3  N.  M.  439,  9  Pao.  523,  holding  writ  amendable  as  to  teste  and  return 
day. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  885,  838,  840. 

103  U.  8.  281-289,  26  L.  Ed.  447,  BONDUBANT  V.  WATBOK. 

Whether  petition  for  removal  avers  diverse  citlBeajdiip  or  not  is  im- 
material as  to  jurisdiction,  provided  fact  is  shown  to  exist  by  any  part  of 
the  record. 

Approved  in  Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed.  355,  holding 
complaint  under  Federal  Liability  Act  must  allege  defendant  to  be  com- 
mon carrier ;  Wells  v.  RussellviUe  Anthracite  Coal  Min.  Co.,  206  Fed. ' 
530,  holding  corporation  is  not  citizen  of  any  State  for  purposes  of  re- 
moval; Howe  V.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  822,  83 
C.  C.  A.  536,  removing  suit  to  recover  share  of  patent  rights  where  value 
of  patent  afforded  required  "jurisdictional  amount ;  Zebert  v.  Hunt,  108 
Fed.  450,  holding  all^ation  must  state  that  when  he  was  sued  and  when 
removal  was  sought,  petitioner  was  a  nonresident  of  State  with  plain- 
tiff ;  Green  v.  Heaston,  154  Ind.  130,  56  N.  E.  88,  holding  petition  alleg- 
ing diverse  "residence"  instead  of  "citizenship"  is  insufficient  for  re- 
moval where  the  citizenship  is  not  shown  by  the  pleadings;  Wisecarver 
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&  Reynard  v.  Chicago  etc.  Ry.  Co.,  139  Iowa,  599,  117  N.  W.  962,  hold- 
ing citizen  of  Illinois  seeking  removal  from  Iowa  need  not  allege  that  he 
is  not  a  citizen  of  Iowa;  Chambers  v.  McDougal,  42  Fed.  695^  whercfv 
whole  record  showed  diverse  citizenship;  Hayes  v.  Todd,  34  Fla.  237, 15 
Sonth.  754,  holding  allegation  of  citizenship  in  declaration  sufficient; 
Goods^U  V.  Delta  &  Pine  Land  Co.,  72  Miss.  586, 18  South.  453,  holding, 
in  collateral  proceeding,  decree  of  Federal  court,  refusing  to  remand 
cause,  valid ;  Bruce  v.  Gibson,  9  Fed.  541,  arguendo. 

Distinguished  in  Denny  v.  Pironi,  141  U.  S.  125,  86  L.  Ed.  B58,  11 
Sup.  Ct.  968,  holding  recital  of  citizenship  in  remittitur  insufficient  to 
cure  defect  in  record. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  889. 

A  new  and  independent  suit  in  equity  in  wbich  matter  in  dispute, 
erdusive  of  costs,  exceeds  five  hundred  dollars,  and  is  between  citizens  of 
different  States,  may  be  removed  to  Federal  court. 

Approved  in  Phelps  v.  Mutual  etc.  Assn.,  112  Fed.  466,  61  L.  E.'  A. 
717,  50  C.  C.  A.  339,  holding  jurisdiction  of  court  not  exhausted  by  ren- 
dition of  judgment,  but  continues  until  judgment  is  satisfied,  and  in- 
cludes all  proper  processes  of  enforcement ;  Ward  v.  Congress  Const.  Co., 
99  Fed.  603,  39  C.  C.  A.  669,  holding  where  third  person  not  a  party  to 
suit  is  restrained  from  violating  the  decree,  he  not  objecting,  it  is  a  new 
suit  and  removable  to  Federal  court ;  Stackhouse  v.  Zunts,  4  Woods,  173, 
15  Fed.  482,  retaining  jurisdiction,  of  suit  to  restrain  execution  of  judg- 
ment obtained  in  State  court;  Kalamazoo  Wagon  Co.  v.  Suavely,  34 
Fed.  824, 825,  holding  new  suit  to  sub ject  real  estate  to  payment  of  judg- 
ment removable;  Lackawanna  Coal  etc.  Co.  v.  Bates,  56  Fed.  739,  hold- 
ing independent  suit  to  enforce  stockholders'  liability  removable ;  Pehser 
Mfg.  Co.  V.  Hamburg  etc.  Ins.  Co.,  62  Fed.  4,  holding  action  in  equity, 
to  correct  mistake  in  judgment,  original  and  removable. 

Distinguished  in  Richmond  etc.  R.  R.  Co.  v.  findley,  32  Fed.  643,  hold- 
ing bill  setting  up  no  new  and  distinct  rights  could  not  be  removed  to 
Federal  court;  Ladd  v.  West,  55  Fed.  354,  holding  ancillary  suit  to 
perfect  judgment  at  law  not  removable;  Ralston  v.  British  etc.  Co.,  37 
La.  Ann.  194,  holding  action  by  defendant  in  original  suit,  to  restrain 
execution  of  judgment,  not  removable. 

Injunction  to  restrain  action  of  State  court  cannot  generally  be  re- 
moved to  Federal  court,  under  act  of  March  3,  1875,  but  it  is  no  objection 
where  injunction  has  already  been  granted  before  application  for  removal 
is  made. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  128,  59  L.  Ed.  499, 
35  Sup.  Ct.  255,  holding  Federal  court  may  enjoin  enforcement  of  judg- 
ment obtained  by  creditor  through  fraud;  Eureka  etc.  R.  R.  Co.  v.  Call- 
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fornia  etc.  Ry.  Co.,  103  Fed.  898,  holding  statute  prohibiting  Federal 
court  to  stay  proceedings  in  State  court  does  not  prevent  removal  of 
^cause  upon  u&ual  grounds  though  injunction  was  granted;  Lawrence  v. 
Morgan's  R.  R.  etc.  Co.,  121  U.  S.  636,  30  L.  Ed.  1019,  7  Sup.  Ct.  1014, 
remanding  proceeding  seeking  to  restrain  State  court  from  selling  prop- 
erty;  Hunt  V.  Fisher,  29  Fed.  805,  holding  Federal  court  had  jurisdiction 
of  case  to  set  aside  final  action  of  State  court;  Edwards  Mfg.  Co.  v. 
Sprague,  76  Me.  62,  holding' action  seeking  to  enjoin  execution  of  judg- 
ment of  State  court  not  removable;  White  v.  Holt,  20  W.  Va.  812, 
arguendo. 

Except  in  case  of  minor's  mortgage  on  property  of  his  tutor,  every 
mortgage  ceases  to  have  effect,  under  law  of  Louisiana,  except  as  to  parties 
to  it,  unless  reinscrihed  within  ten  yean  from  date  of  its  original  in- 
scription. 

Approved  in  Cox  v.  Wallace,  219  Fed.  127,  134  C.  C.  A.  562,  holding 
under  Virginia  law,  land  purchased  by  husband  and  conveyed  to  wife 
by  absolute  conveyance,  vests  title  absolute  in  wife;  Pickett  v.  Foster, 
149  U.  S.  530,  87  L.  Ed.  837, 13  Sup.  Ct.  1008,  holding  unrecorded  mort- 
gage on  property  in  Louisiana  invalid  as  to  third  party. 

Bules  of  real  property  estahlitfied  by  State  decisions  are  binding  om 
Federal  courts,  e.  g.,  as  to  lien  of  mortgage. 

Approved  in  Ridings  v.  Johnson,  128  U.  S.  224,  32  L.  Ed.  405,  9 
Sup.  Ct.  76,  following  recordation  laws  of  Louisiana  as  to  validity  of 
mortgage;  Pickett  v.  Foster,  149  U.  S.  530,  87  L.  Ed.  837,  13  Sup.  Ct. 
1008,  holding  unrecorded  mortgage  invalid  as  to  third  person,  under 
laws  of  Louisiana;  Lowndes  v.  Huntington,  153  U.  S.  19,  38  L.  Ed«  618t 
14  Sup.  Ct.  760,  construing  title  to  submerged  lands  according  to  deei* 
sions  of  courts  of  New  York. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  8.)  420. 

103  17.  S.  289-293,  26  L.  Ed.  858,  LOXTISIANA  v.  X7NITED  STATES. 

Under  law  of  Bffissouri  and  duurter  of  city  of  lionlslana,  court  may 
order  levy  of  tax  up  to  one  per  cent  of  taxable  value  of  property  in  city 
for  each  debt  on  account  of  which  special  relief  Is  asked. 

Distinguished  in  Beaulieu  v.  Pleasant  Hill,  4  McCrary,  557,  14  Fed. 
225,  liolding  city  must  first  exhaust  its  power  in  levy  of  taxes  under 
power  conferred  by  its  charter. 

103  U.  8.  293-297,  26  L.  Ed.  478,  BAEBOUB  V.  PBIE8T. 

Under  act  of  1867,  to  avoid  mortgage  given  by  bankrupt,  person  re- 
ceiving  it,  or  to  be  benefited,  must  have  had  reasonable  cause  to  believe 
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tbat  grantor  wms  isfolYeiit,  and  ttiat  It  was  made  In  frand  of  bankmpt 
act. 

Approved  in  Des  Moines  Say.  Bank  v.  Moran  Jewelry  Co.,  123  Iowa, 
438,  99  N.  W.  123,  and  Stevenson  v.  Milliken  etc.  Co.,  99  Me.  326,  59 
AtL  475,  both  following  rale;  MeCnlloch  v.  Davenport  Saving  Bank, 
226  Fed.  316,  holding  finding  of  voidable  preference  by  referee  is  bind- 
ing in  suit  by  trostee  to  recover  property;  In  re  F.  M.  &  S.  Q.  Carlile, 
199  Fed.  617,  upholding  transfer  of  choses  in  action  to  bank  to  secure 
draft;  In  re  Varley  &  Baaman  Clothing  Co.,  191  Fed.  462,  holding  cir- 
cular notifying  creditors  of  intended  partial  payments  was  not  sufficient 
notice  of  insolvency;  In  re  Tindal,  155  Fed.  461,  holding  mortgagees 
taking  within  four  month  period  had  no  knowledge  of  insolvency; 
Wright  V.  Samptcr,  152  Fed.  198,  holding  young  lady  receiving  money 
from  bank  of  which  her  uncle  was  president  had  no  knowledge  of  in- 
solvency of  concern ;  Hardy  v.  Gray,  144  Fed.  925,  926,  25  C.  C.  A.  562, 
holding  under  facts  that  creditor  receiving  preference  had  reasonable 
cause  to  believe  it  made  in  fraud  of  Bankruptcy  Act ;  In  re  Eggert,  102 
Fed.  739,  43  G.  G.  A.  1,  holding  no  reasonable  grounds  for  knowing  by 
creditor  at  time  of  accepting  security  that  debtor  is  insolvent  is  fact  not 
law,  hence  not  reviewable  by  Federal  court;  Cox  v.  Wall,  99  Fed.  549, 
holding  equity  jurisdiction  is  not  confined  to  fraudulent  conveyances  of 
realty  in  bankruptcy,  but  extends  to  fraudulent  sales  of  personal  prop- 
erty ;  Arkansas  JN'at.  Bank  v.  Sparks,  83  Ark.  328,  103  S.  W.  627,  hold- 
ing evidence  failed  to  shpw  knowledge  of  insolvency  on  part  of  trans- 
feree; Lynch  v.  Bronson,  80  Conn.  572,  573,  69  Atl.  540,  refusing  to 
allow  recovery  on  judgment  allowed  to  be  entered  against  bankrupt 
within  four  month  period;  Goldberg  v.  Harlan,  33  Ind.  App.  475,  67 
N.  E.  711,  where  insolvent  had  transferred  entire  stock  to  surety  on  his 
note,  trustee  in  bankruptcy  could  sue  to  recover  it  without  previous 
notice  to  transferee;  Bumham  v.  Ft.  Dodge  Grocery  Co.,  144  Iowa,  582, 
123  N.  W.  222,  fiolding  payment  of  part  of  debt  does  not  constitute 
notice  of  insolvency;  Deland  v.  Miller  &  Cheney  Bank,  119  Iowa,  370, 
93  N.  W.  304,  holding  merely  giving  a  renewal  chattel  mortgage  does 
not  constitute  a  preference  under  the  bankrupt  law;  Boudinot  v. 
Hamann,  117  Iowa,  25,  90  N.  W.  498,  holding  creditor  having  reason- 
able cause  to  believe  debtor  insolvent  at  time  of  conveyance,  debtor's 
trustees  may  recover  property;  Batchelder  v.  Home  Nat.  Bank,  218 
Mass.  422, 105  N.  E.  1053,  setting  aside  payment  made  to  bank  on  notes ; 
Mackel  v.  Bartlett,  36  Mont.  12,  91  Pac.  1066,  holding  evidence  failed  to 
show  knowledge  on  part  of  transferee  that  preference  was  intended; 
Cutler  V.  Dunn,  68  N.  H.  395,  44  Atl.  537,  holding  establishment  of 
reasonable  cause  for  belief  of  debtor's  insolvency  necessitates  some 
knowledge  to  induce  a  reasonable  belief — mere  suspicion  is  insufficient; 
Rodolph  V.  First  Nat.  Bank,  30  Okl.  635,  41  L.  R.  A.  (N.  S.)  204,  121 
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Pac.  631,  applying  mle  in  holding  insufficient  a  petition  to  recover  an 
alleged  voidable  preference;  Sirrine  v.  Stover-Marshall  Co.,  64  S.  C. 
459,  42  S.  E.  432,  holding  acceptance  of  security  from  insolvent  by 
creditor  is  valid,  if  creditor  had  no  knowledge  of  debtor's  insolvency  at 
the  time;  Stnart  v.  Farmers'  Bank,  137  Wis.  72,  16  Aim.  Gas.  821,  117 
N.  W.  822,  holding  payment  made  to  bank  was  made  without  knowledge 
by  latter  did  not  constitute  preference;  Snffel  v.  McCartney  Nat.  Bank, 
127  Wis.  213,  106  N.  W.  839,  holding  trostee  in  bankruptcy  could  not 
recover  preferential  payment  though  creditor  knew  facts  that  would 
cause  reasonably  intelligent  man  to  doubt  debtor's  solvency;  King  v. 
Storer,  75  Me.  63,  holding  under  State  law  mere  suspicion  of  insolvency 
insufficient  ground  for  setting  aside  transfer;  Merrill  v.  McLaughlin,  75 
Me.  68,  where  property  was  taken  with  knowledge  of  insolvency,  held 
fraudulent ;  Daniels  v.  Bank  of  Zumbrota,  35  Minn.  352,  29  N.  W.  165, 
holding  that  facts  are  sometimes  sufficient  to  put  purchaser  upon  in- 
quiry; Goldsworthy  v.  Roger  Williams  Bank,  15  R.  I.  589,  10  Atl.  634, 
holding  evidence  that  mortgagee  had  knowledge  of  mortgagor's  in- 
solvency insufficient;  Peterson  v.  Schroeder,  75  Wis.  578,  44  N.  W.  654, 
holding  similarly  as  to  conveyance  by  insolvent  debtor  to  his  father-in- 
law. 

Distinguished  in  dissenting  opinion  in  Stuart  v.  Farmers'  Bank,  37 
Wis.  77,  16  Ann.  Okb.  821,  117  N.  W.  823,  majority  holding  payment 
made  to  bank  without  knowledge  by  latter  did  not  constitute  preference. 

Miscellaneous.  Cited  in  dissenting  opinion  in  In  Re  Naphtaly,  7 
Cal.  Unrep.  394,  397,  majority  holding  attorney  assisting  in  violation 
of  Bankruptcy  Act  renders  himself  subject  to  suspension. 

103  U.  S.  298-300,  26  ti.  Ed.  562,  THE  ILLINOIS. 

Besponsibllity  of  avoiding  collision  with  sailing  vessel  Is  primarily  on 
steamer,  but  sailing  vessel  is  bound  to  keep  her  course  and  not  embarrass 
passing  steamer  by  any  new  movement,  hence  sailing  vessel  held  at  fault 
for  so  doing. 

Approved  in  The  Georg  Dumois,  153  Fed.  837,  83  C.  C.  A.  15,  ab- 
solving steamer  from  fault  when  schooner  altered  course;  Brigham 
V.  Luckenbach,  140  Fed.  332,  holding  schooner  not  liable  for  collision 
because  she  held  her  course;  The  Europa,  116  Fed.  696^  holding  if 
steamer  unable  to  avoid  error  of  sailing  vessel  in  changing  her  course, 
the  latter  will  be  held  responsible  for  resulting  collision;  Jacobsen  v. 
Dalles  etc.  Nav.  Co.,  114  Fed.  708,  52  C.  C.  A.  407,  holding  act  of 
sail  boat  in  attempting  to  cross  bow  of  steamer  was  culpable  negli- 
gence, rendering  it  responsible  for  collision;  The  Servia,  149  U.  S.  156, 
37  L.  Ed.  636,  13  Sup.  Ct.  821,  holding  vessel  at  fault  for  backing 
from  slip  in  unusual  and  unnecessary  manner;  The  Clara  Davidson 
V.  The  Virginia,  24  Fed.  765,  holdin^r  schooner  at  fault  for  chan&nncr 
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couise  unnecessarily;  The  Plymouth,  26  Fed.  880,  holding  small  sailing 
boat  at  fanlt  for  paddling  towards  tug  and  tow;  The  Britannia,  34 
Fed.  561,  holding  privileged  vessel  at  fault  in  stopping  her  headway; 
Donnell  v.  Boston  To;wboat  Co.,  89  Fed.  762,  32  C.  C.  A.  331,  holding 
schooner  at  fault  for  changing  course  where  collision  was  imminent  in 
A  fog. 

Duty  of  steamer  to  keep  out  of  way  of  sailing  vessel.  Note,  75 
Am.  Dec.  608. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to 
avoid  injuring  each  other  and  their  occupants.  Note,  121  Am.  8t» 
Bep.  48,  49. 

103  17.  8.  301-304,  26  L.  Ed.  804,  MQTEB  v.  DEWET. 

Discharge  In  bankruptcy  is  personal  to  bankrupt,  axid  not  an  available 
defense  to  parties  to  whom  bankrupt's  propetty  has  been  fraudulently 
conveyed. 

Approved  in  In  re  Hurst,  188  Fed.  709,  holding  party  to  fraudulent 
conveyance  not  barred  of  right  to  assert  claim  against  bankrupt; 
Stephenson  v.  Bird,  168  Ala.  365,  Aim.  Gas.  1912B,  249,  53  South.  92, 
holding  trustee  may  maintain  bill  to  set  aside  fraudulent  conveyance, 
even  though  court  has  discharged  bankrupt  over  objection;  Northwest- 
em  etc.  Ins.  Co.  v.  Kidder,  162  Ind.  391,  66  L.  R.  A.  89,  70  N.  E.  492, 
holding  creditors  of  insolvent  corporation  could  not  assert  right  to 
share  in  proceeds  of  money  wrongfully  diverted  from  corporation,  there 
being  a  receiver;  McMahon  v.  Pithan,  166  Iowa,  505,  147  N.  W.  922, 
holding*  where  chattel  mortgage  in  excess  of  debt  was  fraudulent,  it 
was  fraudulent  as  to  debt  and  excess;  Commercial  Bank  of  Boonville 
V.  Vamum,  176  Mo.  App.  85,  162  S.  W.  1083,  holding  judgment  is  not 
li^n  on  land  previously  fraudulently  conveyed  by  debtor;  First  Inter- 
national Bank  v.  See,  25  N.  D.  201,  141  N.  W.  717,  holding  where  at- 
tached property  is  set  aside  by  bankruptcy  couft,  lien  of  attachment 
will  not  be  deemed  avoided;  Moore  Mfg.  Co.  v.  Billings,  46  Or.  404, 
80  Pac.  424,  holding  creditor's  bill  to  set  aside  chattel  mortgage  and 
sale  thereunder,  brought  after  adjudication  in  bankruptcy,  does  not  give 
creditor  lien  as  tg  such  goods;  In  re  Burton,  29  Fed.  639,  holding  dis- 
charge bars  remedy  but  does  not  destroy  obligation  to  pay. 

Distinguished  in  Upshur  v.  Briscoe,  138  U.  S.  378,  379,  84  L.  Ed.  986, 
11  Sup.  Ct.  318  (affirming  37  La.  Ann.  153),  allowing  defense  to  bank- 
rupt's widow  where  transfer  was  made  to  her  after  bankruptcy. 

Bis^t  to  recover  property  fraudulently  conveyed  by  bankrupt  Is  vested 
in  assignee  alone,  and  his  failure  to  sue  within  prescribed  time  does  not 
transfer  the  right  to  creditor. 
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Approved  in  Blick  v.  Nimmo,  121  Md.  142,  88  Atl.  118,  lidding  where 
trustee  fails  to  prosecnt^  suit  to  set  aside  conveyance,  bankruptcy 
court  may  compel  him  to  do  so;  Flint  v.  Chaloupka,  78  Neb.  602,  126 
Am.  St.  Rep.  689,  13  L.  R.  A.  (N.  S.)  309,  111  N.  W.  468,  holding  where 
land  involved  was  never  within  jurisdiction  of  bankruptcy,  discharge 
by  latter  court  cannot  be  pleaded;  Ruhl-Koblegard  Go.  v.  Gillespie;^ 
61  W.  Va.  589,  11  Ann.  Gas.  929,  10  L.  R.  A.  (N.  8.)  305,  56  S.  E.  900, 
refusing  to  allow  suit  by  creditor;  Olney  v.  Tanner,  21  Blatehf.  542, 
1&  Fed.  637  (affirming  10  Fed.  107),  dismissing  bill  by  receiver  to  set 
aside  fraudulent  transfer  where  assignee  in  bankruptcy  bad  been  ap- 
pointed; In  re  Pitts,  9  Fed.  544,  where  right  had  been  denied  to  cred- 
itor; In  re  Lowe,  19  Fed.  591,  holding  creditor  could  lose  no  preference 
by  failing  to  sue,  since  sole  right  was  in  assignee;  Scott  v.  Little,  76 
Fed.  565,  holding  assignee,  as  well  as  creditor,  barred  by  statute;  Voor- 
hees  V.  Carpenter,  127  Ind.  304,  26  N,  E.  839,  and  McCartin's  Exrs.  v. 
Perry's  Exr.,  39  N.  J.  Eq.  201,  holding  creditor  not  entitled  to  sue; 
Hale  V.  Christy,  24  Neb.  752,  40  N.  W.  298,  holding  title  to  judgment 
in  assignee  and  not  in  bankrupt ;  Mount  v.  Manhattan  Co.,  41  N.  J.  Eq. 
215,  3  Atl.  729,  holding  bankrupt  could  not  assert  rights  upon  failure 
of  assignee  to  do  so ;  Colt  v.  Sears  Com.  Co.,  20  R.  I.  323,  38  Atl.  1057, 
holding  action  by  assignee  only  remedy  to  avoid  preferences  of  assignor; 
Scott  V.  Mead,  37  Fed.  873,  arguendo. 

Distinguished  in  Peery  v.  Cames,  86  Mo.  656,  holding  banknypt  en- 
titled to  sue  for  demands  after  assignee's  trust  had  ceased. 

Right  of  creditor  to  set  aside  fraudulent  transfer  by  bankrupt. 
Note,  11  Ann.  Gas.  932. 

Right  of  bankrupt's  creditor  to  set  aside  transfer  in  fraud  of 
creditors.    Note,  10  L.  R.  A.  (N.  8.)  306. 

Admissibility  of  vendor's  declarations  out  of  court  as  to  purpose 
in  making  transfer  attacked  as  fraudulent.  Note,  41  L.  R.  A. 
(N.  8.)  17. 

103  U.  8.  304-316,  26  I*.  Ed.  481,  MILES  v.  XTNTTED  STATES. 

Juror,  who  has  conscientious  belief  that  polygamy  is  rightful  may  be 
challenged  for  cause  on  trial  for  bigamy,  and  under  Utah  statute  the  find- 
ing of  his  triers  is  condnsive. 

Approved  in  Cochran  v.  United  States,  147  Fed.  207,  77  C.  C.  A.  432, 
in  criminal  prosecutions  by  United  States  in  territorial  District  Courts^^ 
questions  as  to  right  of  joint  defendant  to  separate  trial  and  as  to  chal- 
lenge of  jurors  governed  by  statute  of  territory;  State  v.  Chenowith, 
163  Ind.  99,  71  N.  E.  199,  in  trial  for  involuntary  manslaughter  in 
failing  to  provide  medical  attendance  to  cure  child,  the  religious  belief 
of  father  that  it  was  against  teachings  of  Bible  no  defense;  Ex  parte 
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Murphy,  1  OkL  291,  29  Pac.  653,  holding  territorial  statute  governs 
allowing  of  bail  pending  appeal  from  District  Court  of  territory  in 
criminal  case  on  Federal  side  of  such  court;  Welty  r.  United  States, 
14  Okl.  16,  76  Pac.  123,  procedure  in  criminal  case  being  tried  in  District 
Ck>urt  of  territory  is  that  prescribed  by  l^islature  of  territory;  Logan 
V.  United  States,  144  U.  S.  298,  S6  L.  Ed.  441,  12  Sup.  Ct.  628,  holding 
conscientious  scruples  in  regard  to  infliction  of  death  penalty  ground 
for  challenge;  Thiede  v.  Utah,  159  U.  S.  515,  40  L.  Ed.  241,  16  Sup.  Ct. 
64,  following  Utah  statute  respecting  production  of  witnesses  in  crim- 
inal cases;  United  States  v.  Jones,  5  Utah,  553,  18  Pac.  234,  following 
territorial  statute  respecting  separate  trials  for  those  jointly  indicted 
under  Federal  statute;  dissenting  opinion  in  Maokey  v.  Enzensperger, 
11  Utah,  174,  39  Pac.  547,  arguendo. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Jones,  5  Utah, 
564,  18  Pac.  240,  majority  following  Utah  statute  respecting  procedure 
in  prosecuting  crime  committed  against  United  States. 

Opinion  as  to  plropriety  of  enforcement  of  law  as  affecting  compe- 
tency of  juror.    Note,  Amu  Oas.  19141),  696. 

Beligious  afOiliations  as  affecting  competency  of  juror.    Note,  17 
Aim.  Obb.  348. 

Admisslana  of  defendant  charged  with  bigamy  to  prove  liis  first  mar- 
riage are  admisBible,  and  it  is  for  Jury  to  determine  whether  admissions 
eaUblish  legal  macxiage  according  to  law  of  place  i^ere  solemnised. 

Approved  in  United  States  v.  Tenney,  2  Ariz.  41, 43, 132,  135, 8  Pac.  301, 
11  Pac.  474, 475,  holding  admissions  of  defendant  chaiged  with  polygamy 
admissible  to  prove  polygamous  marriage  according  to  Arizona  law,  allow- 
ing common-law  marriage;  McSein  v.  State,  120  Ga,  176,  47  S.  E.  544, 
where  in  trial  for  bigamy  first  marriage  proved  by  admission  of  defend- 
ant; Barber  v.  People,  203  III.  548,  68  N.  E.  94,  holding  in  prosecution 
for  bigamy,  woman  of  second  ceremony  competent  to  testify  as  to  second 
marriage,  but  incompetent  as  to  first  marriage;  Thomas  v.  Thomas'  Es- 
tate, 64  Neb.  590,  90  N.  W  634,  holding  the  legality  of  an  illegal  mar- 
riage being  established,  the  supposed  wife  becomes  a  competent  witness 
against  her  supposed  husband;  State  v.  Still,  68  S.  C.  38,  102  Am.  St. 
Rap.  657,  46  S.  E^  524,  applying  rule  in  adultery;  State  v.  Tillinghast, 
25  R.  I.  397,  56  Atl.  184,  and^tate  v.  Nelson,  39  Wash.  226,  81  Pac. 
723,  both  allowing  parol  evidence  in  proof  of  marriage;  dissenting 
opinion  in  Lee  v.  State,  44  Tex.  Cr.  370,  61  L.  R.  A.  904,  72  S.  W.  1013, 
majority  holding  defendant  guilty  of  rape  consummated  by  a  sham 
marriage;  United  States  v.  Higgerson,  46  Fed.  752,  holding  general 
repute  as  to  relations  between  two  persons  competent  evidence  of  mar- 
riage ;  Parker  v.  State,  77  Ala.  50,  54  Am.  Rep.  44,  holding  confessions 
may  be  sufficient  to  establish  a  first  marriage;  Lowery  v.  People,  172 
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111.  470,  64  Am.  St.  Rep.  52,  50  N.  E.  165,  holding  admissions  of  mar- 
riage by  one  oharged  with  bigamy  admissible;  State  v.  Hughes,  35 
Kan.  631,  57  Am.  Rep.  198,  12  Pao.  30,  and  State  v.  Wylde,  110  N.  G. 
501,  502,  15  S.  E.  5,  both  holding  deliberate  admissions  of  former  mar- 
riage competent;  United  States  v.  De  Amador,  6  N.  M.  178,  27  Pac.  489, 
Eisenlord  v.  Clum,  126  N.  Y.  562,  12  L.  R.  A.  841,  27  N.  E.  1027,  State 
V.  Melton,  120  N.  C.  594,  26  S.  E.  934,  Crane  v.  State,  94  Tenn.  92, 
28  S.  W.  318,  Dumas  v.  State,  14  Tex.  App.  471,  46  Am.  Rep.  245, 
'  United  States  v.  Bassett,  5  Utah,  137,  13  Pac.  241,  and  State  v.  McGil- 
veiy,  20  Wash.  253,  55  Pac.  118,  all  holding  defendants'  declarations 
as  to  marriage  admissible;  United  States  v.  Simpson,  4  Utah,  230,  7 
Pac.  258,  holding  declarations  of  accused  may  alone  be  sufKcient  to 
prove  actual  marriage;  Williams  v.  State,  151  Ala.  112,  44  South.  58, 
arguendo. 

Distinguished  in  Hoch  v.  People,  219  111.  278,  109  Am.  St.  Rap.  827, 
76  N.  E.  361,  holding  bigamous  wife  competent  witness  against  one 
chaorged  with  murder. 

Evidence  in  prosecutibn  for  bigamy.    Note,  86  Am.  Rep.  24. 

Proof  of  marriage  in  criminal  cases.    Note,  86  Am.  Dec.  747,  749. 

Bigamy — ^Proof  of  former  hiaipiage.    Note,  47  Am.  St.  Rep.  281. 

Bigamy — ^Proof  of  marriage.    Note  98  Am.  Dec.  255. 

Presumptions    and    burden  of  proof  in  prosecution   for    bigamy. 
Note,  Ann.  Oas.  1918E,  268,  269. 

Evidence  upon  which  Jury  Is  Justlfled  In  returning  verdict  of  guilt 
must  be  snl&cient  to  produce  convictioa  of  guilt  tp  exclusion  of  all  reason- 
able doubt,  but  term  "reasonable  doubt*'  cannot  be  clearly  explained. 

Approved  in  Wilson  v.  United  States,  232  U.  S.  570,  58  L.  Ed.  782, 
34  Sup.  Ct.  347,  upholding  instruction  analyzing  "reasonable  doubt"; 
Summers  v.  United  States,  231  U..  S.  102,  58  L.  Ed.  140,  34  Sup.  Ct. 
38,  under  Alaska  Code  Crim.  Proc,  §  43,  indictment  for  violation  of 
National  Banking  Act  can  join  several  counts  charging  separate  of- 
fensesj  Perovich  v.  United  States,  205  U.  S.  92,  51  L.  Ed.  724,  27 
Sup.  Ct.  456,  holding  where  evidence  goes  to  show  partly  burned  body 
to  be  that  of  deceased,  there  is  sufficient  proof  of  corpus  delicti; 
Kaufman  v.  United  States,  212  Fed.  619,  Ann.  Gas.  19160,  466,  129 
C.  C.  A.  149,  upholding  instruction  requiring  verdict  of  acquittal  in 
case  of  reasonable  doubt;  Griggs  v.  United  States,  158  Fed.  578,  85 
C.  C.  A.  596,  refusing  to  reverse  verdict  account  of  instruction  defining 
reasonable  doubt  to  be  "a  doubt  which  must  arise  from  evidence,  or 
lack  of  evidence,  and  for  which  some  reason  cannot  be  given";  Terri- 
tory V.  Barth,  2  Ariz.  325,  15  Pac.  676,  holding  in  criminal  prosecution, 
proof  to  moral  certainty  not  required;  Bell  v.  State,  81  Ark«  20,  98 
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S.  W.  707,  reversing  verdict  on  account  of  instraction  claiming  jury 
may  be  satisfied  beyond  reasonable  doubt  without  ''putting  finger  on 
evidence  which  produces  same'';  Barker  v^  State,  1  Ga.  App.  288,  57 
S.  E.  990,  refusing  to  reverse  on  account  of  failure  of  court  to  prop- 
erly explain  reasonable  doubt;  State  v.  Lindsay,  161  Iowa,  45,  140 
N.  W.  905,  holding  instruction  stating  that  State  need  not  prove  case 
beyond  moral  doubt  was  not  prejudicial;  State  v.  Nerzinger,  220  Mo. 
50,  51,  119  S.  W.  384,  holding  instruction  as  to  reasonable  doubt  not 
prejudicial  to  defendant;  North  Dakota  v.  Montgomery,  9  N.  D.  409, 
83  N.  W.  875,  holding  in  attempting  to  define  a  reasonable  doubt  the 
trial  cou/rt  is  justified  in  resorting  to  some  definition  thereof  approved 
by  the  authorities;  State  v.  Blay,  77  Vt.  60,  58  Atl.  795,  holding  omis- 
sion of  court  to  explain  term  "reasonable  doubt"  in  criminal  trial  not 
error;  State  v.  Wappenstein,  67  Wash.  525,  121  Pac.  998,  defining  rea? 
sonable  doubt  as  "moral  certainty"  is  error;  Dunbar  v.  United  States, 
156  U.  S.  199,  39  L.  Ed.  3fl5,  15  Sup.  Ct.  330,  where  definition  of  reason- 
able doubt,  given  by  lower  court,  was  held  not  erroneous;  State  v. 
Smith,  65  Conn.  285,  31  Atl.  207,  holding  failure  to  define  "reasonable 
doubt"  not  errof ;  Bone  v.  State,  102  Ga.  392,  30  S.  E.  847,  and  Battle 
V.  State,  103  Ga.  58,  29  S.  E.  493,  both  holding  detailed  explanation  of 
term  unnecessary;  Little  v.  People,  157  111.  158,  42  N.  E.  391,  where  re- 
quested definition  was  held  properly  refused;  People  v.  Hughes,  137 
N.  Y.  40,  32  N.  E.  1108,  and  State  v.  Gile,  8  Wash.  23,  35  Pac,  421,  both 
approving  charge  defining  term  briefly;  State  v.  Morey,  25  Or.  256,  36 
Pac.  577,  discussing  definitions  given  by  lower  court  and  held  not  erro- 
neous. 

Distinguished  in  Summers  v.  United  States,  202  Fed.  461, 120  C.  C.  A. 
563,  Alaska  Code  Crim.  Proc,  §  43,  does  not  prevent  joinder  of  courts 
in  one  indictment  for  violation  of  Banking  Act. 

Definition  of  ''reasonable  doubt.''    Note,  58  Am.  Dec  788. 

Reasonable  doubt.    Note,  48  Am.  St.  Rep.  567. 

It  is  too  late  after  verdict  to  object  that  designation  of  womam,  named 
In  indictment  as  person  with  whom  crime  of  bigamy  was  committed,  was 
not  sufficiently  specific. 

Approved  in  Mounday  v.  United  States,  225  Fed.  967,  refusing  to  re- 
view determination  as  to  facts  offered  in  support  of  plea  in  abatement ; 
United  States  v.  North  Pac.  Whales  etc.  Co.,  4  Alaska,  559,  upholding 
indictment  charging  monopolizing  of  wharfing  space  at  Skagway, 
Alaska;  State  v.  Moore,  36  Utah,  526,  Ann.  Osa.  1912A,  284,  105  Pac. 
295,  holding  indictment  charging  married  woman  with  "permitting" 
another  to  have  carnal  knowledge  of  her  body  was  sufficient  to  charge 
adultery. 
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Prixaa  fade  wite  of  one  charged  with  crime  of  bigamy  la  not  compe- 
tent witness,  nnder  Utah  statute,  to  prove  hia  first  marriage,  bnt  if  latter 
is  established  to  satisfaction  of  court,  she  may  testify  aa  to  second 
marriage. 

Approved  in  Lowery  v.  People,  172  Hi.  471,  64  Am.  St.  Rep.  53,  50 
N.  E.  166,  holding  testimony  of  second  wife  as  to  first  marriage  inadmis- 
sible; .In  re  Har^i^,  4  Utah,  8,  5  Pac.  131,  holding  witness  bound  to 
testify  as  to  her  marriage  where  prisoner's  first  marriage  was  estab- 
lished. 

Distinguished  in  Ex  parte  Hendrickson,  6  Utah,  6,  7,  21  Pac.  397, 
holding,  under  later  act  of  Congress,  wife  was  competent  witness 
against  husband  in  prosecution  for  bigamy. 

When  married  persons  permitted  to  testify  to  matters  criminating 
each  other.    Note,  27  Am.  Dec.  381. 

Husband  and  wife  as  witness  for  or  against  each  other  in  criminal 
prosecutions.    Note,  106  Am.  St.  Rep.  769. 

Competency  of  one  alleged  spouse  as  witness  against  other  in 
absence  of  valid  marriage.    Note,  6  Ann.  Gas.  1022. 

Effect  of  marrying  witness  to  prevent  her  testifying.    Note,  67 
L.  R.  A.  503. 

What  constitutes  a  valid  marriage.    Note,  17  E.  R.  0.  176. 

Miscellaneous.  Cited  in  American  Sales  Book  Co.  v.  Bullivant,  117 
Fed.  260,  54  C.  C.  A.  287,  holding  parties  consenting  to  trial  before 
judge  or  referee,  only  question  by  writ  of  error  is  that  of  law  on  judg- 
ment of  facts;  Havill  v.  United  States,  5  Okl.  Cr.  344,  115  Pac.  124y. 
refusing  to  reverse  on  account  of  court  suspending  trial  several  hours 
to  enable  State  to  get  absent  witnesses. 

103   U.    &    316-826,    26'  L.    Ed.    546^    BARTUBTT    LAND    ETC.    00.    ▼. 
SAUNDERS. 

Monuments,  such  as  the  designation  *<Hart'8  Location,"  a  well-known 
tract,  though  never  surveyed,  control  courses  and  distances. 

Approved  in  Veve  Y  Diaz  v.  Sanchez,  226  U.  S.  240,  57  L.  Ed.  204, 
33  Sup.  Ct.  36,  holding  mortgagor  is  bound  by  boundaries  stated  in 
mortgage;  Meyer-Clarke-Rowe  Mines  Co.  v.  Steinfield,  9  Ariz.  249,  80 
Pac.  401,  holding  findings  erroneous  where  land  described  as  parallelo- 
gram is  found  to  be  five  hundred  and  fifty-five  feet  on  one  side  and  six 
hundred  feet  on  the  other;  Miller  v.  Grunsky,  141  Cal.  456,  66  Pac.  858, 
holding  boundary  line  of  another  tract  of  land  a  ''monument"  within 
Cal.  Code  Civ.  Proc,  §  2077,  providing  that  monuments  control  con- 
flicting distances  in  land  conveyances ;  Leonard  v.  Smith,  111  La.  1010, 
36  South.  102,  where  deed  describes  a  line  as  "up  the  west  bank"  of 
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a  certain  bay  to  White  Lake,  and  it  was  uncertain  which  of  two  prongs 
of  the  lake  went  by  that  name,  the  shortest  course  to  objective  point 
adopted;  Koons  v.  Bryson,  69  Fed.  300,  16  C.  C.  A.  227,  holding  black 
oak  definitely  fixed  close  of  survey. 

Distinguished  in  Security  Land  etc.  Co.  v.  Burns,  193  U.  S.  179,  48 
L.  Ed.  671,  24  Sup.  Ct.  425,  where,  upon  the  facts,  courses  and  distances 
as  set  forth  in  patent  and  official  map  which  show  meander  line  of  lake 
bordering  land  allowed  to  control  over  actual  boundary  of  lake  which 
was  some  distance  away;  Winnipisiogee  Paper  Co.  v.  New  Hampshire 
Land  Co.,  69  Fed.  646,  rejecting  mistaken  call  of  northern  line  of  a 
town. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St. 
Bep.  997. 

Plat  annexed  to  a  grant  showing  a  boundary  referred  to  in  grant  is 
sni&cient  to  show  a  definite  boundary  whether  actually  surveyed  or  not. 

Distinguished  in  Winnipisiogee  Paper  Co.  v.  New  Hampshire  Land 
Co.,  69  Fed.  547,  648,  652,  rejecting  mistaken  call  of  north  line  of  town 
as  inconsistent  with  other  calls. 

As  a  tract  must  necessarily  have  a  boundary,  where  its  limits  and 
hounds  are  shown  by  public  maps,  it  cannot  be  said  that  such  boundary 
was  incapable  of  ascertainment. 

Approved  in  Glen  Mfg.  Co.  v.  Weston  Lumber  Co.,  80  Fed.  244,  250, 
holding  deed  conveyed  land  to  adjoining  location  named,  and  along 
that  line  far  enough  to  include  ten  thousand  acres. 

103  U.  8.  S27-3S0,  26  L.  Ed.  339,  WABD  v.  TODD. 

Court,  having  once  obtained  rightful  jurisdiction  of  parties,  may  retain 
it  until  complete  relief  is  afforded  within  general  scope  of  subject  matter 
of  actioa 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed. 
705,  127  C.  C.  A.  184,  holding  claim  need  not  be  reduced  to  judgment 
to  entitle  judgment  creditor  to  attack  authority  of  fraudulent  trustee; 
Olmsted  v.  City  of  Superior,  155  Fed.  180,  holding  suit  to  enjoin  city 
from  diverting  money  properly  applicable  to  payments  on  bonds  is 
within  jurisdiction  of  equity ;  In  re  Blake,  160  Fed.  284,  80  C.  C.  A.  167, 
holding  where  trustee  in  bankruptcy  and  county  each  claim  money  in 
hands  of  bank,  and  on  bill  by  bank  in  bankruptcy  proceeding  court 
decides  in  favor  of  county,  no  error  "for  want  of  jurisdiction ;  Southern 
Pac.  R.  Co.  V.  United  States,  133  Fed.  657,  66  C.  C.  A.  581,  holding  court 
of  equity  has  jurisdiction  to  settle  all  matters  involved  in  suit  by 
United  States  against  railroad  company,  its  mortgagee  and  others,  to 
adjust  titles  to  land;  In  re  Leeds  Woolen  Mills,  129  Fed.  926,  holding, 
Xr— 19 
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on  petition  by  trustee  in  bankruptcy  to  recover  goods,  bankruptcy  court 
had  jurisdiction  to  determine  adverse  claims;  Continental  Ins.  Co.  v. 
Garrett,  126  Fed.  593,  60  C.  C.  A.  395,  holding  equity  having  jurisdiction 
to  set  aside  award  of  insurance  arbitrators  may  retain  case  to  determine 
amount  of  damages;  Peck  v.  Ayers  etc.  Tie  Co.,  116  Fed.  276,  53  C.  C.  A. 
551,  holding  a  court  of  equity  enjoining  waste  and  question  of  title  is 
raised,  that  question  too  should  be  settled  by  same  court;  The  Eliza 
Lines,  114  Fed.  315,  52  C.  C.  A.  195,  holding  no  limit  upon  Federal 
court  to  consolidate  different  cases  pending  in  same  court  and  relating 
to  same  subject  matter,  if  justice  can  better  be  subserved;  Hendley  v. 
Clark,  8  App.  D.  C.  183,  refusing  to  allow  writ  of  certiorari  to  serve 
purpose  of  writ  of  error;  Mason  v.  Hartford  etc.  R.  R.  Co.,  19  Fed.  55, 
holding  jurisdiction  of  Federal  Circuit  Court  not  affected  by  change  of 
interest  created  under  order  of  District  Court;  Walker  v.  Sturbans,  38 
Fed.  301,  sustaining  sale  of  lands  to  sati^  judgment  of  State  court; 
Smythe  v.  Henry,  41  Fed.  717,  enjoining  ejectment  suit  and  directing 
cancellation  of  deeds,  etc.;  Central  Trust  Co.  v.  South  Atlantic  etc. 
R.  R.  Co.,  57  Fed.  9,  and  Foster  v.  Bank  of  Abingdon,  68  Fed.  726,  both 
holdinjg  Federal  court  could  not  appoint  receiver  where  State  court  had 
first  obtained  control  of  subject  matter;  Foley  v.  Hartley,  72  Fed.  573, 
suspending  proceedings  in  Federal  court  until  questions  raised  in  State 
court  were  disposed  of;  Maitland  v.  Gibson,  79  Fed.  138,  holding  bill 
seeking  to  satisfy  judgment  for  costs  an  ancillary  proceeding  requirii^ 
no  subpoena;  Epps  v.  Sasby,  43  Ark.  547,  holding  judgment  binding  on 
one  who  made  voluntary  appearance;  Langdon  v.  Vermont  etc.  R.  R. 
Co.,  54  Vt.  610,  holding  court  could  retain  bill  for  enforcement  of 
further  liens  which  might  be  proved. 

Right  to  control  action  as  between  two  courts  of  concurrent  jwas- 
diction.    Note,  1  Ann.  Gas.  409. 

103  17.  8.  330-3S6p  26  L.  Ed.  308,  B0X7IJ>IN  V.  ALEXANDER. 

Not  cited. 

103  U.  S.  336-389,  26  L.  Ed.  563,  BLAEE  v.  McKIM. 

Suit  Involving  controversy  not  wholly  between  citizens  of  different 
States,  and  to  full  determination  of  which  an  indispensable  party  is  citi- 
zen of  same  State  as  a  party  on  other  side,  cannot  he  removed  to  Federal 
court. 

Approved  in  Tullar  v.  Illinois  Cent.  R.  Co.,  213  Fed.  282,  holding 
one  count  in  complaint,  being  for  damage  to  freight  not  being  remov- 
able, second  count  seeking  overcharge  could  not  give  Federal  court 
jurisdiction ;  Regis  v.  United  Drug  Co.,  180  Fed.  207,  holding  bill  against 
corporation  and  nonresident  mani^er  for  infringement  of  trademark 
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was  not  separable  controversy  giving  right  of  removal ;  Caylor  v.  Cooper, 
165  Fed.  764,  holding  where  nonresident  trustee  is  made  party  defend- 
ant, complainant  ti^nstee  must  allege  bis  refusal  to  join,  to  give  Federal 
court  jurisdiction;  Farmers'  Bank  v.  Wright,  168  Fed.  846,  holding 
Federal  court  not  ousted  of  jurisdiction  because  one  of  two  executors 
not  joined  as  party  plaintiff;  Miller  v.  Clifford,  133. Fed.  884,  5  L.  E.  A. 
(N.  S.)  49,  67  C.  C.  A.  52,  holding  creditors'  suit  against  stockholders 
of  insolvent  corporation  to  enforce  stockholders'  liability,  accounting 
and  pro  rata  payment  to  creditors  does  not  present  a  separable  suit 
against  one  stockholder  of  another  State  so  as  to  give  Federal  juris- 
diction ;  Mayor  etc.  of-  Savannah  v.  Hoist,  132  Fed.  901,  66  C.  C.  A. 
449,  holding  suit  to  enjoin  municipal  ordinance  brought  against  Geoi^a 
corporations  by  seven  citizens  of  Georgia  and  one  of  New  York  not 
withia  jurisdiction  of  Federal  courts;  Seaboard  Air  Line  By.  Co.  v. 
North  Carolina  R.  R.  Co.,  123  Fed.  631,  holding  local  prejudice  ground 
for  removal  by  defendant  in  State  other  than  that  where  suit  is  brought, 
although  other  defendants  are  citizens  of  latter  State;  Mexican  Nat. 
Coal  etc.  Co.  v.  Macdonell,  105  Fed.  268,  holding  a  removal  cannot  be 
effected  unless  all  the  parties  on  the  same  side^  of  the  controversy  unite 
in  the  petition;  Hyde  v.  Ruble,  104  U.  S.  409,  410,  26  L.  Ed.  824,  re- 
manding case  to  State  court  where  one  defendant  was  citizen  of  same 
State  with  plaintiffs;  Corbin  v.  Van  Brunt,  106  U.  S.  678,  26  L.  Ed. 
1176,  Fraser  v.  Jennison,  106  U.  S.  194,  27  L.  Ed.  132,  1  Sup.  Ct.  174, 
Thayer  v.  Life  Assn.  of  America,  112  U.  S.  720,  28  L.  Ed.  866,  5  Sup. 
Ct.  357,  and  Stone  v.  South  Carolina,  117  U.  S.  433,  29  L.  Ed.  968,  6 
Sup.  Ct.  800,  all  holding  no  separable  controversy,  wholly  between 
citizens  of  different  States,  and  cause,  therefore,  not  removable;  Crump 
v.  Thurber,  115  U.  S.  60,  29  L.  Ed.  829,  5  Sup.  Ct.  1166,  Hanrick  v. 
Hanrick,  163  U.  S.  195,  196,  38  L.  Ed.  687,  14  Sup.  Ct.  836,  837,  Burke 
v.  Flood,  6  Sawy.  222,  and  Evans  v.  Faxon,  11  Biss.  179,  10  Fed.  315, 
where  parties  on  both  sides  were  from  same  State;  Peninsular  Iron 
Co.  V.  Stone,  121  U.  S.  633,  30  L.  Ed.  1020,  7  Sup.  Ct.  1011,  Le  Mars  v. 
Iowa  Falls  etc.  R.  R.  Co.,  4  McCrary,  220,  48  Fed.  662,  Mitchell  v. 
Tillotson,  11  Biss.  327,  12  Fed.  738,  and  Price  v.  Foreman,  11  6iss.  331, 
12  Fed.  803,  where  there  was  no  separable  controversy  wholly  between 
citizens  of  different  States ;  Perrin  v.  liepper,  26  Fed.  547,  holding  neces- 
sary resident  party  defeated  Federal  jurisdiction.  The  following  also 
remand  cases  for  want  of  diverse  citizenship;  Anderson  v.  Appleton, 

32  Fed.  859,  Weller  v.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  862,  Conolly  v. 
Wells,  33  Fed.  211,  Covert  v.  Waldron,  33  Fed.  312,  Woodrum  v.  Clay, 

33  Fed.  899,  Arkansas  Valley  Smelting  Co.  v.  Cowenhoven,  41  Fed. 
451,  Olds  Wagon  Works  v.  Benedict,  67  Fed.  5,  14  C.  C.  A.  285,  and 
Board  of  Trustees  v.  Blair,  70  Fed.  417.    The  following  State  courts 
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approve  rule  and  retain  jurisdiction:  New  Orleans  v.  Seixas,  35  La. 
Ann.  41,  Succession  of  Townsend  v.  Sykes,  38  La.  Ann.  411,  Mutaal 
etc.  Ins.  Co.  v.  Allen,  134  Mass.  390,  Baxter  v.  Proctor,  139  Mass.  152, 
29  N.  E.  542,  Home  v.  Boston  &  M.  R.  R.  Co.,  62  N^  H.  455,  Gudger  y. 
Western  etc.  R.  R.  Co.,  87  N.  C.  327,  Mecke  v.  Valleytown  Mineral  Co., 
122  N.  C.  798,  29  S.  E.  782,  Blum  v.  Thomas,  60  Tex.  161,  and  Clarke 
V.  Figgins,  27  W.  Va.  668;  Chambers  v.  Holland,  3  McCrary,  543,  11 
Fed.  214,  remanding  suit  between  citizens  of  same  State  to  State  court; 
Mutual  etc.  Ins.  Co.  v.  Champlin,  22  Blatchf.  340,  21  Fed.  89,  Capital 
City  Bank  v.  Hodgin,  22  Fed.  210,  and  Saginaw  etc.  Co.  v.  Saginaw, 
28  Fed.  531,  all  arguendo. 

Distinguished  in  Cella  v.  Brown,  136  Fed.  445,  granting  removal  in 
suit  for  specific  performance  of  contract,  a  defendant  bank  which  acted 
merely  as  an  agent  not  being  necessary  party;  Boatmen's  Bank  v. 
Fritzlen,  136  Fed.  663,  68  C.  C.  A.  288,  holding  in  suit  to  foreclose 
mortgage  and  also  to  avoid  prior  mortgage  for  fraud  controversies  are 
separable  and  removal  based  on  latter;  Stevens  v.  Richardson,  20 
Blatchf.  56,  9  Fed.  194,  holding  case  removable  where  there  was  sepa- 
rate controversy  between  citizens  of  different  States;  Snow  v.  Smith, 
4  Hughes,  213,  88  Fed.  658,  case  involving  separate  controversies. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties. 
Note,  4  Ann.  Gas.  456. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  81. 

MisceUaneous.  Cited  in  State  v.  Flynn,  157  Ind.  56,  60  N.  E.  686, 
holding  legislature  intending  to  make  sureties  liable  for  penalties  im- 
posed upon  clerk  or  other  officer,  it  would  have  so  declared. 

103  U.  8.  340-344,  26  L.  Ed.  320,  WEITZEL  v.  BABE. 

Distiller  doing  what  is  required  of  him  to  get  a  reduction  of  capacity 
while  hi^  distillery  is  in  operation,  held  entitled  to  have  capacity  estimated 
in  such  a  way  as  not  to  charge  him  with  material  in  madi  when  change 
was  applied  for,  as  material  used  in  excess  of  capacity. 

Approved  in  United  States  v.  Ball,  163  Fed.  507,  90  C.  C.  A.  134, 
holding  assessment  made  without  six  months'  notice  was  void. 

103  U.  S.  344,  26  !■.  Ed.  321,  WEITZEL  v.  KAYSEB;  108  U.  &  344,  26 
L.  Ed.  321,  WEITZEL  y.  CALDWELZi. 

Not  cited.  « 
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103  U.  S.  344-351,  26  L.  Ed.  565,  WEBBEB  y.  VIBaiNIA. 

United  States  patent  for  invention  does  not  preclude  the  operation  of 
State  tax  and  license  laws  upon  the  tangible  property  in  which  it  is 
embodied. 

Approved  in  People's  State  Bank  v.  JoneS;  26  Ind.  App.  587,  58 
N.  E.  854,  holding  statute  requiring  payee  of  note  given  for  patent  right 
to  insert  therein  "given  for  a  patent  right"  inapplicable  to  notes  given 
for  exclusive  privilege  of  selling;  State  of  Ohio  v.  Halliday,  61  Ohio 
St.  381,  56  N.  E.  124,  holding  a  patented  article  not  put  on  the  market 
for  sale  but  leased  or  rented,  it  should  be  taxed  as  property  in  hands 
of  patentee;  Campbell  v.  Haverhill,  155  U.  S.  618,  89  L.  Ed.  283,  15 
Sup.  Ct.  220,  holding  State  statute  of  limitations  applied  to  action  for 
infringement  of  patent ;  Emert  v.  Missouri,  156  U.  S.  316,  39  L.  Ed.  436, 
15  Sup.  Ct.  372,  holding  State  license  tax  on  all  peddlers,  without  dis- 
crimination, not  unconstitutional;  Standard  Oil  Co.  v.  Combs,  96  Ind. 
184,  49  Am.  Rep.  160,  holding  State  could  tax  property  brought  in- for 
certain  process  of  manufacture;  Hockett  v.  State,  105  Ind.  256,  55  Am. 
Rep.  205,  5  N.  E.  182,  sustaining  act  limiting  rental  allowed  for  use 
of  telephones;  State  v.  Wheelock,  95  Iowa,  583,  58  Am.  St.  Rep.  444, 
SO  L.  R.  A.  438,  64  N.  W.  621,  holding;  act  taxing  itinerant  venders  of 
drugs,  etc.,  valid ;  Crown  Cork  etc.  Co.  v.  State,  87  Md.  699,  67  Am. 
St.  Rep.  376,  40  Atl.  1076,  holding  capital  stock  of  corporation  created 
to  manufacture  patented  inventions  taxable  by  State;  Commonwealth 
V.  Edison  Electric  Lit^ht  Co.,  145  Pa.  St.  140,  27  Am.  St.  Rep.  684, 
22  Atl.  846,  holding  capital  stock  invested  by  lessee  of  patent  right 
taxable  by  State;  Leisy  v.  Hardin,  135  U.  S.  121,  34  L.  Ed.  136,  10  Sup. 
Ct.  688,  United  States  v.  American  Bell  Tel.  Co.,  29  Fed.  43,  and  Com- 
monwealth V.  Maury,  82  Va.  886,  1  S.  E.  187,  all  arguendo. 

Distinguished  in  In  re  Sheffield,  64  Fed.  834,  836,  holding  State  could 
not  tax  right  to  vend  patent  within  its  borders;  People  v.  Assessors, 
156  N.  Y.  420,  42  L.  R.  A.  292,  51  N.  E.  270,  holding  similarly  as  to 
capital  stock  invested  in  patent  rights ;  People  v.  Roberts,  159  N*.  Y.  75, 
45  L.  R.  A.  131,  53  N.  E.  686,  holding  copyrights  not  taxable  by  State. 

Taxation  of  patent  rights,  and  patented  articles.    Note,  37  Am.  St. 
Rep.  750. 

Patent  laws  cannot  displace  police  powers  of  the  States,  by  which 
bealth,  good  order,  peace  and  general  welfare  are  promoted. 

Approved  in  Allen  v.  Riley,  203  U.  S.  354,  8  Ann.  Cas.  137,  51  L.  Ed. 
218,  27  Sup.  Ct.  95,  upholding  law  requiring  filing  of  certificate  of 
Authenticity  of  patent  as  condition  precedent  to  sale  of  same;  Ozan 
Lumber  Co.  v.  Union  County  Nat.  Bank,  145  Fed.  345,  346,  347,  7  Ann. 
Cas.  390,  76  C.  C.  A.  218,  and  Clark  Co.  v^  Rice,  127  Wis.  460,  106  N.  W. 
235,  both  holding  State  statute  "requiring  notes  taken  in  paypient  for 
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patented  articles  to  be  in  certain  form  invalid  as  discriminating  against 
nonpatented  goods  of  same  kind;  In  re  Sydow,  4  Ariz.  210,  211,  36  Pac. 
216,  upholding  State  license  on  dealers;  United  Shoe  Machinery  Co.  v. 
La  Chapelle,  212  Mass.  481,  Ann.  Gas.  1913D,  716,  99  N.  E.  291,  holding 
lessor  o{  patent  right  may  prohibit  use  of  similar  machines  by  lessee; 
In  re  Opinion  of  the  Justices,  193  Mass.  611,  613,  81  N.  E.  145,  147, 
upholding  law  which  prohibited  lease  of  patent  containing  clause  with- 
holding right  of  lessee  to  lease  similar  patents ;  Union  Trust  Co.  v.  Dur- 
fee,  125  Mich.  492,  84  N.  W.  1102,  holding  power  of  State  to  tax  civil 
rights  as  privileges  is  undoubted,  and  extends  so  far  as  to  cover  oc- 
cupations and  sales;  State  v  Cook,  107  Tenn.  509,  64  S.  W.  723,  holding; 
Federal  law  controls  selling  of  patent,  while  State  law  controls  selling 
of  patented  article;  dissenting  opinion  in  Continental  Paper  Bag  Co.  v. 
Eastern  Paper  Bag  Co.,  150  Fed.  750,  80  C.  C.  A.  407,  majority  holding 
patentee  could  maintain  suit  to  enjoin  infringement  of  his  patent 
though  he  had  never  put  it  to  commercial  use;  Iji  re  Brosnahan,  4  Mc- 
Crary,  7,  18  Fed.  65,  holding  valid  Missouri  statute  prohibiting  sale  of 
oleomargarine,  though  sold  under  patent;  Reeves  v.  Coming,  51  Fed. 
786,  Mason  v.  McLeod,  57  Kan.  109,  57  Am.  St.  Rep.  S29,  41  L.  R.  A. 
551,  45  Pac.  77,  and  Hankey  v.  Downey,  116  Ind.  119,  1  L.  R.  A.  447,  18 
N.  E.  272,  all  holding  State  could  require  filing  of  copies  of  letters 
patent  and  affidavits;  Jamieson  v.  Indiana  Natural  Gas  etc.  Co.,  128 
Ind.  579,  12  L.  R.  A.  660,  28  N..E.  84,  sustaining  act  regulating  trans- 
mission of  natural  gas  through  pipes;  Chesapeake  etc.  Tel.  Co.  v.  Balti- 
more etc.  Tel.  Co.,  66  Md.  417,  59  Am.  Rep.  170,  7  AtL  813,  where  tele- 
phone company  was  compelled  to  give  impartial  service;  Waterbury  v. 
Newton,  50  N.  J.  L.  539,  14  AtL  607,  upholding  statute  making  it  penal 
to  color  oleomaigarine ;  Palmer  v.  State,  39  Ohio  St.  239,  48  Am.  Rep. 
431,  holding  act  requiring  certain  foods  to  be  marked  and  stamped 
valid;  Titusville  v.  Brennan,  143  Pa.  St.  649,  24  Am.  St.  Rep.  583,  14 
L.  R.  A.  102,  22  Atl.  895,  sustaining  city  ordinance  requiring  license 
of  peddlers. 

Sale  of  patented  article.    Note,  1  Am.  St.  Rep.  650. 

State  regulation  of  patent  rights.    Note,  6  Ann.  Oas.  159,  160. 

State  regulation  of  sale  or  enjoyment  of  patent  lights.    Note,  29 
L.  R.  A.  790. 

State  legislation  discriminating  against  nonresident  merchants  and 
their  agents,  by  taxation  depending  upon  foreign  character  of  manu- 
factured articles,  is  void  as  a  regulation  of  commerce;  e.  g.,  Virginia  act 
exacting  license  of  vendors  of  foreign  manufactured  articles. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  373,  45  L.  Bd.  238,  21 
Sup.  Ct.  143,  holding  interstate -commerce  subject  to  Federal  regulations. 
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though  a  product  coming  thereunder  is  to  some  extent  within  police 
power  of  the  States;  In  re  Sydow,  4  Ariz.  210,  36  Pac.  215,  holding  act 
imposing  license  on  dealers,  "except  in  agricultural  or  horticultural 
products  of  this  territory,  when  vended  by  the  producer  thereof,"  is 
valid  except  as  to  dealers  in  such  products  from  foreign  States,  or  in 
products  of  that  territory  not  produced  by  them;  Smith  v.  Farr,  46 
Colo.  370,  104  Pac.  403,  holding  void  tax  on  itinerant  venders;  In  re 
Wilson,  8  Mackey  (D.  C),  357,  12  L.  R.  A.  624,  upholding  tax  on  peddler 
selling  wares  from  house  to  house;  City  of  Fairfield  v.  Shallenberger, 
135  Iowa,  619,  113  N.  W.  461,  upholding  tax  on  itinerant  physicians; 
City  of  Newport  v.  Wagner,  168  Ky.  648,  182  S.  W.  837,  refusing  to 
allow  tax  on  Ohio  corporation  selling  soft  drinks  at  wholesale  in  Ken- 
tucky; State  V.  Allgeyer,  110  La.  840,  34  South.  799,  holding  license 
tax  upon  business  of  buyer  of  cotton  for  export  is  duty  upon  exports 
within  the  meaning  of  Federal  Constitution;  State  v.  Bomstein,  107 
Me.  263,  78  Ail.  283,  holding  void  ordinance  taxing  sale  of  foreign 
grown  fruit;  Commonwealth  v.  Petranich,  183  Mass.  219,  66  N.  E.  808, 
holding  State  statute  discriminating  against  products  of  another  State, 
permitting  of  more  favorable  terms  of  sale  is  plainly  unconstitutional; 
Barataria  Canning  Co.  ▼.  State,  101  Miss.  900,  58  South.  771,  upholding 
tax  on  canning  of  oysters;  State  v.  Parker  Distilling  Co.,  236  Mo.  321, 
139  S.  W.*  484,  refusing  to  uphold  law  which  exempted  from  taxation 
wine  made  from  grapes  grown  within  State;  State  v.  Zophy,  14  S.  D. 
125,  86  Am.  St.  Rep.  745,  84  N.  W.  393,  holding  no  State  can  lay  a  more 
onerous  burden  of  taxation  on  products  of  another  State  brought  therein 
than  is  laid  on  home  articles ;  Bacon  v.  Locke,  42  Wash.  217,  83  Pac.  721, 
722,  statute  imposing  license  on  person  who  peddles  out  or,  "after 
shipment  to  the  State,"  sells  certain  goods,  invalid;  Town  of  Fulton  ▼. 
Norteman,  60  W.  Va.  570,  9  L.  R.  A.  (N.  S.)  1196,  55  S.  E.  662,  holding 
void  ordinance  which  prohibited  importation  of  dead  animals  for  fertil- 
izing purposes;  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S.  465,  26 
L.  Ed.  1068,  holding  State  tax  on  telegraph  messages  sent  out  of  State 
unconstitutional;  Walling  v.  Michigan,  116  U.  S.  454,  29  L.  Ed.  694, 
6  Sup.  Ct.  457,  holding  discriminating  tax  on  sale  of  liquors  manufac- 
tured outside  of  State  void ;  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122 
U.  S.  345,  80  L.  Ed.  1205,  7  Sup.  Ct.  1125,  holding  tax  upon  gross  re- 
ceipts of  company  doing  business  in  several  States  a  regulation  of  com- 
merce; Railroad  Tax  Case,  8  Sawy.  250,  13  Fed.  732,  holding  discrim- 
inating assessment  of  railroad  property  unjust  and  invalid;  In  re 
Watson,  15  Fed.  512,  where  Vermont  statute,  discriminating  against 
nonresident  peddlers,  was  held  unconstitutional;  Booth  v.  Lloyd,  33 
Fed.  598,  holding  State  law  forbidding  licenses  to  nonresidents  invalid; 
Ex  parte  Kinnebrew,  35  Fed.  55,  holding  Georgia  act  discriminating  in 
favor  of  domestic  wines  a  violation  of  Constitution;  Joseph  v.  Ran- 


103  U.  S.  344-351       NOTES  ON  U.  S.  REPORTS.  296 

dolph,  71  Ala.  508,  46  Am.  Rep.  352,  holding  void  an  indirect  tax  npon 
laborers  employed  and  taken  out  of  State;  State  v.  Deschamp,  53  Ark. 
493,  14  S.  W.  653,  act  discriminating  against  foreign  wines;  Ex  parte 
Thomas,  71  Cal.  205,  12  Pac.  53,  and  Oraffty  v.  Rushville,  107  Ind.  510, 
57  Am.  Rep.  184,  8  N.  E.  613,  both  holding  ordinance  discriminating 
against  foreign  goods,  etc.,  void;  Commonwealth  v.  Petty,  96  Ky.  454, 
29  L.  R.  A.  789,  29  S.  W.  292,  statute  requiring  patentees  to  procure 
license;  Coit  v.  Sutton,  102  Mich.  327,  25  L.  R.  A.  820,  60  N.  W.  690, 
holding  act  imposing  franchise  tax  upon  foreign  corporations  did  not 
apply  to  those  selling  through  agents ;  People  v.  Hawkins,  157  N.  Y.  16, 
68  Am.  St.  Rep.  746,  42  L.  R.  A.  497,  51  N.  E.  261,  holding  label  law 
affecting  convict-made  goods  unconstitutional;  Ex  parte  Rollins,  80  Va. 
318,  319,  holding  law  discriminating  against  foreign  publishers  invalid; 
Commonwealth  v.  Myer,  92  Va.  816,  23  S.  E.  917,  holding  license  law 
of  Virginia,  discriminating  against  nonresidents  void ;  dissenting  opinion 
in  New  York  v.  Roberts,  171  U.  S.  674,  43  L.  Ed.  323,  19  Sup.  Ct.  74, 
majority  sustaining  State  license  tax  imposed  upon  certain  foreign 
corporations. 

Distinguished  in  Emert  v.  Missouri,  156  U.  S.  317,  39  L.  Ed.  486,  15 
Sup.  Ct.  372,  holding  State  tax  on  all  peddlers,  without  discrimination, 
valid;  Ex  parte  Thornton,  4  Hughes,  229,  233,  12  Fed.  545,  548,  sus- 
taining Virginia  license  tax  upon  sample  merchants;  Kohn  v.  Melcher, 
29  Fed.  435,  holding  Iowa  statute  restricting  sale  of  intoxicating  liquors 
valid;  American  Harrow  Co.  v.  Shaffer,  68  Fed.  754,  upholding  Vir- 
ginia statute  imposing  license  tax  upon  machines,  etc.;  Western  Union 
Tel.  Co.  y.  Pendleton,  95  Ind.  14,  48  Am.  Rep.  694,  holding  act  impos- 
ing penalty  upon  telegraph  company  for  failure  to  transmit  messages 
valid ;  State  v.  Addiiigton,  12  Mo.  App.  226,  holding  act  prohibiting  sale 
of  oleomargarine  not  unconstitutional;  Lumberville  Delaware  Bridge 
Co.  V.  State  Board  of  Assessors,  55  N.  J.  L.  534,  25  L.  R.  A.  137,  26 
Atl.  713,  where  tax  on  corporations  was  upheld,  though  incidentally 
affecting  interstate  commerce;  State  v.  Harrington,  68  Vt.  630,  34 
L.  R.  A.  102,  35  Atl.  518,  State  license  tax  upon  ** itinerant  venders*'; 
State  V.  Richards,  32  W.  Va.  350,  3  L.  R.  A.  707,  9  S.  E.  246,  holding 
uniform  tax  upon  all  traveling  agents  of  certain  class  valid. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  ^t.  Rep.  558,  563. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  318,  814. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  68,  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  665, 
690,  691. 
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License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the' commerce 
elause.    Note,  19  L.  R.  A.  (N.  S.)  298,  301. 

103  U.  a  352-357,  26  L.  Ed.  433,  MECHANICS  ft  TBADEB8'  INS.  CO.  ▼• 


Factors  in  Louisiana  cannot  nie  nor  pledge  warehouse  receipts  for  more 
than  Talne  of  their  interest  in  property,  and  soch  pledge  is  invalid  against 
consignor. 

Approved  in  In  re  Dreuil  &  Co.,  205  Fed.  572,  holding  bankrupt  hold- 
ing cotton  bills  as  trustee  for  bank  could  not  pledge  same ;  Allen  v.  St. 
Louis  Bank,  120  U.  S.  32,  30  L.  Ed.  575,  7  Sup.  Ct*  462,  holding  pledge 
of  goods  by  factor  to  secure  advances  to  him  invalid;  George  v.  Fourth 
Nat.  Bank,  41  Fed.  267,  268,  holding  innocent  pledgee  of  whisky  wrong- 
fully pledged  by  factor  not  entitled  as  against  owner;  generally  in 
Thome  v.  First  Nat.  Bank,  37  Ohio  St.  258. 

Distinguished  in  Commercial  Nat.  Bank  v.  Canal-Louisiana  Bk.  & 
Trust  Co.,  239  U.  S.  528,  60  L.  Ed.  421,  36  Sup.  Ct.  197,  holding  pledgee 
transferring  receipts  in  trust  to  pledgor  cannot  complain  where  latter 
pledged  same  to  bank  for  new  loan. 

Powers  and  duties  of  factors.    Note,  58  Am.  Dec.  164,  166. 

Right  of  principal  to  recover  property,  or  value  thereof,  pledged 
by  factor  or  agent  without  authority.  Note,  Ann.  Cas.  19130, 
1302. 

Agent's  power  to  use  principal's  property  to  pay  own  debt.  Note, 
14  L.  B.  A.  235. 

Warehouseman  is  only  required  to  have  property  in  his  possession 
when  he  issues  receipt,  and  to  transfer  that  possession,  when  demanded, 
to  lawful  holder  of  receipt,  and  delivery  under  Judicial  process  is  a  sub- 
stantial compliance  with  that  obligation. 

Approved  in  Clyde  S.  S.  Co.  v.  Whaley,  231  Fed.  82,  holding  ware- 
houseman delivering  goods  on  altered  receipt  liable  to  owners;  Levine 
▼.  D.  Wolff  &  Co.,  78  N.  J.  L.  307,  138  Am.  St.  Ifcep.  617,  73  Atl.  74,  hold- 
ing under  facts  warehouseman  liable  for  goods  destroyed  by  fire  while 
in  his  possession;  Commercial  Bank  v.  Hurt,  99  Ala.  139,  42  Am.  St. 
Bep.  44,  19  L.  R.  A.  704,  12  South.  571,  holding  warehouseman  not  liable 
as  guarantor  of  title  nor  as  indorser  of  negotiable  instrument;  State" 
Nat.  Bank  v.  Bryant,  49  La.  Ann.  476,  22  South.  94,  holding  delivery 
by  warehouseman,  under  order  of  court,  relieved  him  from  liability; 
Solomon  v.  Bushnell,  11  Or.  280,  50  Am.  Rep.  477,  3  Pac.  679,  holding 
transfer  of  warehouse  receipt  passed  no  better  title  than  delivery  of 
wheat  itself  would  have  passed. 


103  U.  S.  358-369        NOTES  ON  U.  S.  REPORTS.  298 

Warehouse  xeceipts — Their  transfer  and  negotiability.    Note,  84 
Am.  Dec.  763. 

Warehouseman's  receipt,  whether  conclusive  against  him  on  ques- 
tion of  quality.    Note,  100  Am.  Dec.  244. 

Duty  of  warehousemen  in  the  care  of  property.    Note,  186  Am.  St. 
Rep.  252. 

Estoppel  of  warehouseman  or  bailee  by  giving  receipt.    Note,  11 
E.  R.  0.  128. 

Negotiability  of  warehouse  receipts.    Note,  17  Ann.  Oas.  670. 

Miscellaneous.  Cited  in  Selliger  v.  Commonwealth  of  Kentucky,  213 
TJ.  S.  205,  53  L.  Ed.  764»  29  Sup.  Ct.  449,  holding  United  States  cannot 
tax  receipts  for  whisky,  where  right  to  tax  whisky  does  not  exist. 

103  U.  S.  358-369,  26  L.  Ed.  396,  WOLFF  V.  NEW  ORLEANS. 

Legislatiire  may  restrict  or  revoke  powers  of  a  municipal  corporation, 
including  that  of  taxation,  but  its  action  cannot  impair  obligations  of  coiIp 
tracts  by  lessening  means  of  their  enforcement,  as  attempted  by  Louisiana 
act  of  1876^  limiting  amount  of  tax  levy. 

App|roved  in  Arkansas  Southern  Ry.  Co.  v.  Louisiana  etc.  By.  Co., 
218  U.  S.  437,  54  L.  Ed.  1099,  31  Sup.  Ct.  56,  obligation  of  vaUd  munici- 
pal grant  of  s]>ecial  tax  in  aid  of  specific  railroad,  effective  against  all 
taxable  property  in  parish,  is  not  impaired  by  subsequent  adoption  of 
new  Constitution  exempting  from  tax  property  passing  into  possession 
of  any  railroad  thereafter  constructed;  State  of  Louisiana  v.  Mayor  etc. 
of  New  Orleans,  216  U.  S.  176,  180,  54  L.  Ed.  147,  149,  30  Sup.  Ct.  40, 
holding  city  cannot  indefinitely  postpone  time  of  payment  of  judgments 
recove^d  against  it;  City  of  Cleveland  v.  United  States,  166  Fed.  682, 
93  0.  C.  A.  274,  holding  owner  of  judgment  against  city-  could  mandamus 
recorder  to  reassess  property  previously  assessed  at  less  than  its  value ; 
Padgett  V.  Post,  106  Fed.  603,  45  C.  C.  A.  488,  holding  legislature  au- 
thorizing the  issuance  of  township  bonds  cannot  prohibit  levy  of  tax  to 
pay  off  said  bonds;  D'Esterre  v.  New  York,  104  Fed.  611,  44  C.  C.  A. 
75,  holding  bona  fide  purchasers  of  negotiable  municipal  bonds  issued 
according  to  law  a;re  protected,  though  officers  sell  them  without  author- 
ity; Jobe  V.  Caldwell,  93  Ark.  520,  125  S.  W.  429,  holding  commission 
appointed  to  build  new  State  capitol,  contractor  having  defaulted,  could 
not  issue  vouchers  until  their  work  was  completed;  James  v.  Oakland 
Traction  Co.,  10  Cal.  App.  795,  103  Pac.  1087,  holding  statute  repealing 
statute  limiting  speed  of  trains  to  eight  miles  per  hour  could  not  affect 
right  of  action  previously  arising  from  violation  thereof;  Chalstran  ▼. 
Board  of  Education,  244  111.  474,  91  N.  E.  714,  holding  vote  to  discon- 
tinue schoolhouse  cannot  avail  to  defeat  payment  to  contractor  building 
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same;  Fremont  etc.  Ry.  Co.  v.  Pennington  County,  20  S.  D.  273,  105 
N.  W.  931,  refusing  to  allow  tax  which  exceeded  special  tax  limit  pre- 
scribed by  charter;  City  of  Austin  v.  Cahill,  99  Tex.  195,  88  S.  W.  551, 
holding  law  withdrawing  taxes  previously  applied  on  bonds  was  void, 
and  mandamus  would  lie  to  compel  their  collection;  Louisiana  v.  Pils- 
bury,  105  U.  S.  300,  26  L.  Ed.  1098,  holding  same  act  inoperative  to  re- 
strict power  of  city  to  levy  tax  stipulated  by  act  of /1852,  to  pay  inter- 
est on  bonds;  Poindexter  v.  Greenhow,  114  U.  S.  287,  29  L.  Ed.  191,  5 
Sup.  Ct.  912,  holding  act  of  Virginia,  forbidding  receipt  of  coupons  is- 
sued under  previous  act,  in  payment  of  taxes,  a  violation  of  Constitu- 
tion; United  States  v.  New  Orleans,  17  Fed.  489,  491,  holding  act  of 
1856  and  article  IX  of  State  Constitution  of  Louisiana  inoperative  upon 
pre-existing  obligation;  Lerma  v.  Stevenson,  40  Fed.  359,  holding  State 
could  not  nullify  Mexican  grant  without  judicial  inquiry;  Edwards  v. 
Williamson,  70  Ala.  152,  holding  acts  of  1876,  1877,  of  Alabama,  void  as 
affording  less  effective  remedy  for  collection  of  special  railroad  tax; 
Bates  V.  Gregory,  89  Cal.  394,  26  Pac.  893,  holding  l^slature  could  not 
exempt  city  from  suit  on  bonds  previously  issued ;  State  v.  New  Orleans, 
34  La.  Ann.  481,  holding  remedy  on  bonds  could  not  be  destroyed  by 
l^slation ;  State  v.  New  Orleans,  34  La.  Ann.  1150,  State  v.  Marchand, 
37  La.  Ann.  17,  and  State  v.  New  Orleans,  36  La.  Ann.  688,  all  allowing 
mandamus  to  compel  tax  levy  to  satisfy  judgments  against  city;  State 
V.  Young,  29  Minn.  542  (see  9  N.  W.  749),  holding  law  of  Minnesota,  re- 
quiring vote  of  people  in  order  to  levy  tax  to  pay  certain  bonds,  invalid ; 
State  V.  Great  Falls,  19  Mont.  537,  49  Pac.  22,  holding  State  laws  could 
not  altegr  its  contract  to  rent  hydrants  at  fixed  rates;  Rahway  v.  Mun- 
day,  44  N.  J.  L.  421  (affirming  43  N.  J.  L.  341),  holding  act  of  March  8, 
1880,  restricting  scope  of  mandamus  against  municipal  corporations  in- 
valid ;  Broadf oot  v.  Fayetteville,  124  N.  C.  485,  486,  490,  70  Am.  St.  Rep. 
618,  614,  616.  32  S.  E.  805,  806,  807,  holding  debts  of  old  town  corpora- 
tion not  extinguished  by  repeal  of  its  charter;  Bettman  v.  Cowley,  19 
Wash.  212,  40  L.  R.  A.  818,  53  Pac.  55,  holding  act  shortening  duration 
of  judgment  liens  unconstitutional  as  to  existing  judgments ;  Peoria  etc. 
Ry.  Co.  V.  People,  116  111.  408,  6  N.  E.  501,  upholding  tax  in  excess  of 
constitutional  amount,  levied  to  pay  prior  municipal  debt;  Davis  v; 
Rupe,  114  Ind.  593,  17  N.  E.  165,  holding  change  of  redemption  law  not 
anconstitutional  as  to  pre-existing  contracts;  DowelJ  v.  Talbot  Paving 
Co.,  138  Ind.  689,  38  N.  E.  393,  holding  similarly  as  to  more  effective 
remedy  for  collecting  street  assessments;  New  Orleans  Board  of  Liqui- 
dation V.  Hart,  118  U.  S.  140,  80  L.  Ed.  67,  6  Sup.  Ct.  997,  arguendo; 
dissenting  opinion  in  Louisiana  v.  Jumel,  107  U.  S.  734,  27  L.  Ed.  456, 
2  Sup.  Ct.  147,  majority  holding  contract  with  State  not  enforceable 
under  new  Constitution,  by  coercion  of  its  officers. 
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Distinguished  in  Louisiana  v.  New  Orleans,  109  U.  S.  290,  27  L.  Ed. 
9S8,  3  Sup.  Ct.  214,  and  Sherman  v.  Langham,  92  Tex.  20,  39  L.  B.  A. 
861,  42  S.  W.  962,  holding  rule  did  not  apply  to  judgment  against  city 
in  action  for  tort;  McLean  County  v.  Deposit  Bank,  81  Ky.  261,  holding 
chancellor  could  not  collect  tax  by  his  receiver,  when  county  judge  could 
find  no  one  to  accept  office;  Rousseau  v.  New  Orleans,  35  La.  Ann.  558, 
holding  part  of  act  .of  1870,  prohibiting  writs  of  fieri  facias  against  city, 
not  unconstitutional;  State  v.  New  Orleans,  37  La.  Ann.  439,  denying 
mandamus  to  enforce  payment  on  contract  with  city  made  after  consti- 
tutional amendment  of  1874;  Thompson  v.  Wiley,  46  N.  J.  L.  478,  hold- 
ing act  em  po wearing  commissioners  to  raise  revenue  for  certain  purposes 
did  not  affect  relator's  judgment. 

Statutes  impairing  obligation  of  contract.    Note,  79  Am.  Dec.  495. 

Probibltion  of  Constitution  against  passage  of  laws  impairing  obliga- 
tion of  contracts  applies  to  contracts  of  State  and  those  of  its  agents  act- 
ing under  its  authority,  as  well  as  to  contracts  between  indlvidnals. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  holding  statute  providing  for  assessment  at  twenty- 
five  per  cent  of  actual  value  invalid  as  affecting  contract  between  city 
and  water  company  made  when  assessment  was  for  full  value;  New 
Orleans  Gas  Light  etc.  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  673, 
29  L.  Ed.  525,  6  Sup.  Ct.  264,  holding  constitutional  enactment  against 
monop>olies  could  not  affect  exclusive  franchise  previously  granted;  dis- 
senting opinion  in  Louisiana  v.  Jumel,  107  U.  S.  734,  750,  27  L.  Ed.  466, 
462,  2  Sup.  Ct.  147,  161,  majority  holding  State  could  not  be  sued  on  its 
contact  nor  its  officers  compelled  to  set  aside  funds,  etc.;  dissenting 
opinion  in  Antoni  v.  Greenhow,  107  U.  S.  803,  27  L.  Ed.  481,  2  Sup.  Ct. 
120,  majority  holding  new  remedy  given  by  State  equivalent  to  that 
which  existed  when  coupons  were  issued;  dissenting  opinion  in  In  re 
Ayers,  123  U.  S.  515,  81  L.  Ed.  233,  8  Sup.  Ct.  188,  majority  holding  suit 
against  the  State  within  prohibition  of  eleventh  amendment  to  Constitu- 
tion. 

Legislation  restricting  power  of  taxation  delegated  to  municipality, 
being  void  as  to  prior  debts,  courts  may,  by  mandamus,  compel  exercise 
of  such  taxing  power. 

Approved  in  Mobile  v.  Watson,  116  U.  S.  305,  29  L.  Ed.  626,  6  Sup. 
Ct.  405  (affirming  4  Woods,  538,  540,  12  Fed.  769,  771),  holding  manda- 
mus against  city  of  Mobile  to  compel  levy  of  tax,  etc.,  warranted  by 
law ;  Police  Jury  v.  United  States,  60  Fed.  252,  8  C.  C.  A.  607,  allowing 
mandamus  to  compel  levy  of  special  tax  to  pay  judcn^ient  against  parish ; 
Deuel  County  v.  First  Nat.  Bank,  86  Fed.  266,  holding  Federal  Circuit 
Court  could  compel  levy  of  tax  to  pay  its  own  judgment;  Warner  v. 
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New  Orleans,  87  Fed.  835,  31  C.  C.  A.  238,  holding  city  liable  on  di-ain- 
age  contracts  and  bound  to  discharge  its  debt  by  taxation;  Rahway  y. 
Munday,  44  N.  J.  L.  421  (affirming  43  N.  J.  L.  341),  awarding  manda- 
mus to  relator  on  judgment  against  city;  Broadfoot  v.  Fayetteville,  124 
N.  G.  492,  70  Am.  St.  Rep.  618,  32  S.  E.  808,  mandamus  to  compel  new 
city  corporation  to  pay  debts  of  its  predecessors ;  United  States  v.  Eliza- 
beth, 24  Fed.  851,  but  holding  proof  insufficient  to  justify  issue  of  writ. 
Distinguished  in  United  States  v:  New  Orleans,  31  Fed.  539,  holding 
judgment  payable  in  order  of  priority  consistently  with  existing  con- 
stitutional limitation  up>on  taxation;  Stryker  v.  Board  of  Commrs.  of 
Grand  County,  77  Fed.  574,  23  C.  C.  A.  286,  denying  writ  to  enforce 
payment  of  judgment  where  State  laws  limited  taxation  for  county 
expenses. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to  pay 
obligations  which  are  due,  when  no  special  statutory  provision  is 
made  for  levy  of  such  tax.    Note,  85  Am.  Bee.  546. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  689. 

108  T7.  8.  370-409,  26  L.  Ed.  567,  NEAIi  v.  DEZ.AWABE. 

Denial  to  citizens  of  African  race,  because  of  tbeir  color,  of  right  ac- 
corded to  white  citizens  participating  as  Jurors  in  administration  of  Justice 
Is  in  violation  of  Fourteenth  Amendment  of  Federal  Constitnton,  and 
within  power  of  Congress  to  prevent. 

Approved  in  Guinn  v.  United  States,  238  U.  S.  363,  L.  R.  A.  1916A, 
1124,  69  L.  Ed.  1347,  35  Sup.  jCt.  926,  refusing  to  uphold  literacy  test  as 
condition  precedent  to  right  of  suffrage;  Diaz  v.  United  States,  223 
U.  S.  450,  Ann.  Gas.  19130,  1138,  56  L.  Ed.  503,  32  Sup.  Ct.  250,  hold- 
ing prosecution  for  homicide  after  conviction  of  assault  and  battery 
fi-om  which  death  resulted  does  not  put  accused  twice  in  jeopardy; 
Martin  v.  Texas,  200  U.  S.  319,  50  L.  Ed.  498,  26  Sup.  Ct.  338,  where 
motion  to  quash  indictment  and  panel  of  petit  juro(rs  on  ground  of  dis- 
crimination against  negroes  denied,  not  being  supported  by  evidence; 
Rogers  v.  Alabama,  192  U.  S.  231,  48  L.  Ed.  419,  24  Sup.  Ct.  259,  hold- 
ing State  .court's  denial  of  motion  to  quash  indictment  for  exclusion  of 
n^joes  from  jury,  because  motion  too  long,  denies  equal  protection  of 
laws;  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  194,  48  L.  Ed.  145,  24 
Sup.  Ct.  63,  holding  Federal  court  cannot  interpose  in  controversy  prop- 
erly pending  in  State  court  on  ground  that  State  court  might  decide  un- 
constitutionally; Jew  Ho  V.  Williamson,  103  Fed.  24,  holding  a  law  or 
municipal  regulation  fair  and  undiscriminating  on  face  is  unconstitu- 
tional if  administered  illegally  by  pubic  authorities ;  Anderson  v.  Myers, 
182  Fed.  228,  229,  refusnj?  to  uphold  law  which  impliedly  refused  right 
of  suffrage  to  negroes;  Western  Union  Tel.  Co.  v.  Ferguson,  26  Ind. 
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App..  221,  59  N.  E.  419,  holding  the  law  must  be  administered  accord- 
ing to  rules,  not  of  special,  but  of  general  application;  State  v.  Mont- 
gomery, 94  Me.  203,  47  AtL  168,  holding  statute  forbidding  peddling 
without  license  and  excluding  aliens  is  unconstitutional,  denying  ''equal 
protection  of  the  law";  State  v.  Warner,  165  Mo.  416,  65  S.  W.  688, 
holding  accused  negro  has  the  same  right  of  being  present  before  jury 
and  offering  challenges  as  though  he  wejre  white;  Whitney  v.  State,  42 
Tex.  Or.  285,  59  S.  W.  896,  holdings  motion  to  quash  special  venire  is 
valid  where  negroes  were  discriminated  against  in  impaneling  jury; 
Smith  V.  State,  42  Tex.  Cr.  221,  222,  58  S.  W.  97,  98,  holding  motion  to 
quash  indictment  by  appellant,  the  murderer  of  white  woman,  was  prop- 
erly overruled,  although  two  thousand  negroes  were  in  said  county  and 
none  on  jufry;  dissenting  opinion  in  Hodges  v.  United  States,  203  U.  S. 
37,  51  L.  Ed.  77,  27  Sup.  Ct.  6,  majority  holding  Congress  could  not  vest 
power  in  Congress  to  make  it  an  offense  cognizable  in  Federal  courts, 
for  individuals,  to  compel  negro  citizens,  by  intimidation  and  force,  to 
desist  from  performing  their  contracts  of  employment;  Bush  v.  Ken- 
tucky, 107  U.  S.  118,  27  L.  Ed.  357,  7  Sup.  Ct.  633,  setting  aside  verdict 
against  one  of  color,  where  citizens  of  his  race  weare  by  law  excluded 
from  jury;  In  re  Wood,  140  U.  S.  285,  85  L.  Ed.  508,  11  Sup.  Ct.  741, 
but  holding  question  could  not  be  reviewed  on  writ  of  habeas  corpus; 
United  States  v.  Wong  Kim  Ark,  169  U.  S.  676,  42  L.  Ed.  900,  18  Sup. 
Ct.  467,  holding  child  bom  of  Chinese  parents,  permanently  residing  in 
United  States,  a  citizen  by  virtue  of  Fourteenth  Amendment;  Clay- 
brook  V.  Owensboro,  16  Fed.  302,  holding  legislation  void  discriminat- 
ing in  favor  of  public  schools  for  white  children ;  Board  of  Education  v. 
Tinnon,  26  Kan.  17,  holding  negro  child  could  not  be  excluded  from 
public  schools  on  account  of  color;  dissenting  opinion  in  Civil  Rights 
Cases,  109  U.  S.  49,  27  L.  Ed.  862,  3  Sup.  Ct.  49,  majority  holding  Civil 
Right  Act,  providing  for  equal  accommodations  in  inns,  etc.,  to  all  in- 
dividuals, unconstitutional ;  dissenting  opinion  in  Plessy  v.  Ferguson,  163 
U.  S.  556,  41  L.  Ed.  262,  16  Sup.  Ct.  1145,  majority  holding  act  provid- 
ing for  separate  railway  carriages  for  white  and  colored  races  not  un- 
constitutional;  dissenting  opinion  in  People  v.  Gallagher,  93  N.  Y.  458, 
45  Am.  Rep.  247,  majority  holding  valid  law  providing  separate  schools 
for  whites  and  negroes ;  Gibson  v.  Mississippi,  162  U.  S.  580,  40  L.  Ed. 
1078.  16  Sup.  Ct.  906,  Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  234, 
41  L.  Ed.  984,  17  Sup.  Ct.  583,  In  re  King,  51  Fed.  438,  and  Carter  v. 
State,  39  Tex.  Cr.  345,  48  S.  W.  510  all  arguendo. 

Denied  in  concurring  opinion  in  In  T-e  Wood,  140  U.  S.  370,  85  L.  Ed. 
619,  11  Sup.  Ct.  942,  majority  holding  exclusion  of  persons  of  color  from 
jtiries  in  violation  of  Constitution. 

Distinguished  in  Cofield  v.  Farrell,  38  Okl.  614,  134  Pac.  410,  uphold- 
inf?  law  which  restricted  right  of  suffrage  in  regard  to  negroes;  Plessy 
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V.  Ferguson,  163  U.  S.  545, 41  L.  E<L  259,  16  Sup.  Ct.  1141,  holding  sepa- 
ration of  whites  and  negroes  in  difEerent  railway  coaches  within  police 
power  of  State ;  Holden  v.  Hardy,  169  U.  S.  383,  42  L.  Ed.  788,  18  Sup. 
Ct.  384,  holing  State  law  limiting  hours  of  labor  in  underground  mines 
valid  exercise  of  police  power;  Williams  v.  Mississippi,  170  U.  S.  225, 
42  L.  Ed.  1016,  18  Sup.  Ct.  588,  holding  equal  protection  of  laws  not 
denied  to  colored  persons  where  laws  did  not  discriminate  and  it  was 
not  shown  that  their  administration  was  evil;  Green  v.  State,  73  Ala. 
34,  36,  38,  holding  thegre  was  no  evidence  of  discrimination  in  selection 
of  grand  jury. 

Fourteenth  Amendment  considered  with  relation  to  special  priv- 
ileges, burdens  and  restrictions.    Note,  25  Am.  St.  Bep.  878. 

Constitutional  equality  of  privileges,  immunities   and  protection. 
Note,  14  L.  B.  A.  580,  581. 

Qualification  of  grand  jurors.    Note,  28  L.  B.  A.  204. 

Adoption  of  fifteenth  amendmient  rendered  inoperative  provision  of 
State  Comrtitiition  which  restricts  right  of  suffrage  to  white  race. 

Approved  in  United  States  v.  Lackey,  99  Fed.  960,  965,  holding 
fifteenth  amendment  places  citizenship  of  negro  race  on  same  footing 
with  white  citizens,  but  it  does  not  guarantee  absolute  elective  fran- 
chise ;  Ex  parte  Yarbrough,  110  U.  S.  665,  28  L.  Ed.  278,  4  Sup.  Ct.  159, 
sustaining  negro's  right  to  vote  in  former  slave-holding  States;  Ken- 
tucky R.  R.  Tax  Cases,  115  U.  S.  334,  29  L.  Ed.  418,  6  Sup.  Ct.  62,  and 
Lent  V.  Tillson,  72  Cal.  421, 14  Pac.  77,  both  construing  Constitution  and 
statutes,  regarding  assessments,  together;  East  St.  Louis  v.  Amy,  120 
U.  S.  603,  30  L.  Ed.  800,  7  Sup.  Ct.  740,  holding  State  Constitution 
removed  from  municipal  charter,  limitation  upon  power  of  council  to 
tax. 

Federal  control  of  elections.    Note,  53  L.  B.  A.  670. 

Presmnption  is  that  a  State  recognizes  an  amendment  of  Federal  Con- 
stitntion,  from  time  of  its  adoption,  as  binding  on  all  of  its  citizens,  and 
every  department  of  its  government,  and  to  be  enforced  within  its  limits 
without  reference  to  inconsistent  provisions  of  its  own  Constitution  or 
laws. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  479,  480,  where  amend- 
ment to  Federal  Constitution  conflicted  with  existing  State  statutes; 
Bush  V.  Kentucky,  107  U.  S.  118,  121,  27  L.  Ed.  857,  358,  2  Sup.  Ct. 
633,  635,  holding  presumption  overcome  where  State,  after  ratification 
of  amendment,  passed  laws  excluding  colored  persons  from  juries; 
Shreveport  v.  Cole,  129  U.  S.  42,  32  L.  Ed.  591,  9  Sup.  Ct.  213,  pre- 
suming that  State  courts  would  not  enforce  Constitution  retrospectively 
8^  as  to  destroy  contract  rights. 
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biscrimlnation  against  colored  race  In  selection  of  Jurors,  not  resulting 
ftom  Constitution  or  laws  of  State,  as  expounded  by  its  Ugbeet  tribunal, 
but  tbe  act  of  Jury  commissioners,  and  consequently  not  manifest  until 
after  trial  commenced  in  State  courts  Is  not  ground  for  removal  to  Federal 
court,  under  section  641,  Bevlsed  Statutes;  otherwise,  if  such  discrimina- 
tion is  recpult  of  law  or  decision  since  the  Fourteenth  Amendment*  indicat- 
ing purpose  to  disregard  its  terms. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  227  U.  S. 
291,  57  L.  Ed.  616,  33  Sup.  Ct.  312,  holding  Federal  court  cannot  decline 
jurisdiction  over  bill  seeking  to  enjoin  enforcement  of  municipal  or- 
dinance claimed  to  be  violative  of  Fourteenth  Amendment;  Kentucky 
V.  Powers,  201  U.  S.  30,  31,  50  L.  Ed.  647,  26  Sup.  Ct.  387,  overruling 
139  Fed.  464,  482,  485,  and  holding  under  section  641,  Rev.  Stats. 
(U.  S.  Corap.  Stats.  1901,  p.  .520),  where  defendant  pleads  pardon  in 
bar  which  is  denied  and  denial  sustained  by  highest  State  court  having 
jurisdiction,  no  right  of  removal  to  Federal  courts;  Erie  R.  R.  Co.  v. 
Purdy,  185  U.  S.  152,  46  L.  Ed.  850,  22  Sup.  Ct.  607,  holding  State  stat- 
ute intended  to  apply  to  domestic  transportation  is  not  inconsistent 
with  power  of  Congress  to  regulate  commerce,  hence  is  no  Federal 
question;  New  Jersey  v.  Corrigan,  139  Fed.  761,  765,  holding  statute 
relative  to  qualification  of  grand  jurors  does  not  give  right  to  removal 
•under  section  641,  Rev.  Stats. ;  People  of  State  of  New  York  v.  Bennett, 
113  Fed.  517,  holding  to  warrant  removal  one  must  show  that  he  is 
denied  or  cannot  enforce  some  right  secured  to  him  by  some  law  of 
United  States;  State  v.  Darrah,  152  Mo.  535,  54  S.  W.  230,  holding 
equal  protection  of  law  is  not  denied  because  statute  imposes  liabilities, 
if  all  persons  relative  to  same  are  treated  alike;  State  v.  Peoples,  131 
N.  C.  791,  42  S.  E.  816,  holding  motion  to  quash  indictment  is  proper 
*  remedy  where  negroes  have  been  excluded  because  of  color  from  grand 
jury  indicting  negro  defendant;  Bush  v.  Kentucky,  107  U.  S.  116, 
27  L.  Ed.  367,  2  Sup.  Ct.  631,  holding  indictment  not  removable  where 
it  did  not  appear  constitutional  right  was  denied  in  advance  of  trial; 
Gibson  v.  Mississippi,  162  U.  S.  581,  583,  40  L.  Ed-  1078,  1079,  16  Sup. 
Ct.  907,  and  Murray  v.  Louisiana,  163  U.  S.  105,  41  L.  Ed-  89,  16  Sup. 
Ct.  991,  both  holding  removal  unauthorized  where  jury  commissioners, 
without  authority,  excluded  colored  citizens  from  juries;  Ex  parte 
Murray,  66  Fed.  299,  Federal  Circuit  Court  refusing  writ  of  habeas 
corpus,  because  State  court  excluded  witnesses  of  colored  race;  Cooper 
V.  State,  64  Md.  43,  20  Atl.  987,  holding  exclusion  of  colored  persons 
as  jurors  by  the  judges  not  ground  for  removal;  Dixon  v.  State,  74 
Miss.  283,  20  South.  842,  where  there  was  no  discrimination  by  law 
in  favor  of  whites;  dissenting  opinion  in  Ex  parte  Martinez,  66  Tex. 
Cr.  114,  115,  145  S.  W.  1019,  majority  holding  accused,  convicted  of 
murder,  had  received  impartial  trial. 
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Distinguished  in  State  v.  Brownfield,  60  S.  C.  615,  39  S.  E.  4,  holding 
refusal  to  quash  indictment  or  sustain  challenge  to  array  because  de- 
fendant's race  was  not  represented  on  jury  is  not  discriminating  against 
defendant's  race;  McKinney  v.  State,  3  Wyo.  726,  16  L.  R.  A.  713,  30 
Pac.  295,  holding  case  not  removable  in  any  case,  because  women  were 
excluded  from  jury. 

Right  to  remove  cause  from  State  to  Federal  court  for  denial  of 
civil  rights.    Note,  5  Ann.  Cas.  704,  706. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  58  L.  R.  A.  575,  576. 

If  penon,  not  entitled  to  removal  of  cause,  Is  denied  at  trial  In  State 
court,  or  in  execution  of  its  Judgment,  any  right,  privilege  or  immunity 
secured  by  Federal  Constitution  or  laws,  as,  by  exclusion  of  persons  of 
African  descent  ftom  the  Jury,  he  may  bring  case  to  Supreme  Court  on 
writ  of  error. 

Approved  in  Appl^ate  v.  Travelers'  Ins.  Co.,  153  Mo.  App.  79,  132 
S.  W.  7,  where  Supreme  Court  has  upheld  a  statute,  Court  of  Appeals 
has  jurisdiction  to  determine  case  on  merits,  though  validity  of  statute 
is  attacked ;  Bush  v.  Kentucky,  107  U.  S.  116,  27  L.  Ed.  357,  2  Sup.  Ct. 
631,  reviewing  criminal  case  where  persons  of  color  were  excluded  from 
jury  panel;  Gibson  v.  Mississippi,  162  U.  S.  582,  40  L.  Ed.  1079,  16 
Sup.  Ct.  907,  where  it  was  held  that  rights  of  defendant  as  a  colored 
citizen  had  not  been  violated  by  trial  court;  Smoot  v.  Kentucky  etc. 
R.  R.  Co.,  13  Fed.  344,  Federal  Circuit  Court  discharging  petition  by 
colored  person  for  being  denied  admission  to  certain  cars  of  railroad; 
Carter  v.  State,  39  Tex.  Cr.  345,  48  S.  W.  510,  holding  there  was  no 
discrimination  against  negroes,  but  that  decision  was  appealable;  Dixon 
y.  State,  74  Miss.  283,  20  South.  842,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  538. 

Motion  to  quash  indictment  sustained  by  affidavit  of  accused,  filed 
without  objection  and  uncontradicted  by  counter  affidavits,  is  sufficient  to 
establish  prima  facie  case  of  denial  of  equal  protection  of  law  by  exclud- 
ing colored  citizens  from  serving  on  Juries. 

Approved  in  Torrance  v.  Florida,  188  U.  S.  522,  47  L.  Ed.  574,  23  Sup. 
Ct.  404,  holding  motion  to  quash  indictment  will  be  stricken  out  unless 
there  is  evidence  offered  to  support  it ;  Taylor  and  Marshall  v.  Beckham 
(No.  1),  178  U.  S.  600,  44  L.  Ed.  1209,  20  Sup.  Ct.  890,  1015,  holding 
writ  of  error  does  not  give  Federal  court  jurisdiction,  because  decisions 
of  Stafe^  tribunals  find  against  claimant  for  office  of  Governor ;  Hillej^ass 
V.  United  States,  183  Fed.  201,  105  C.  C.  A.  631,  upholding  indictment 
for  aiding  cashier  of  bank  in  misappropriation  of  funds;  Sharp  v. 
XI— 20 
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United  States,  138  F(Sd.  883,  71  C.  C.  A.  258,  sustaining  motion  to  set 
aside  indictment  where  affidavit  showing  noncompliance  with  statute 
in  selection  of  grand  jury  uncontradicted;  Binyon  v.  United  States, 
4  Ind.  Ter.  651,  76  S.  W.  267,  holding  indictment  will  not  be  quashed 
on  account  of  absence  of  colored  men  from  jury  unless  judge  is  shown 
to  be  prejudiced;  Miller  v.  Commonwealth,  127  Ky.  392,  105  S.  W.  900, 
upholding  law  which  refused  appeal  from  order  refusing  to  quash  in- 
dictment; Hill  V.  State,  89  Miss.  26,  42  South.  380,  reversing  verdict  on 
account  of  refusal  to  allow  accused  to  plead  constitutional  question  in 
moving  to  quash  indictment;  Smith  v.  State,  4  Okl.  Gr.  331,  140  Am. 
St.  Rep.  688,  111  Pae.  961,  Mcintosh  v.  State,  8  Okl.  Cr.  472,  128  Pac. 
736,  and  State  v.  McCarthy,  76  N.  J.  L.  298,  69  Atl.  1076,  all  quashing 
indictment  where  sheriff  refused  to  summon  any  colored  jurors ;  Bullock 
V.  State,  65  N.  J.  Lu  563,  86  Am.  St.  Rep.  672,  47  Atl.  63,  holding  State 
statute  restricting  elass  of  citizens  who  shall  serve  as  jurors  to  white 
persons  is  unconstitutional;  Carter  v.  State,  39  Tex.  Cr.  354,  355,  48 
S.  W.  510,  holding  defendant  not  having  had  opportunity  before  of 
challenging  impaneling  of  grand  jury  can  do  so  subsequently  on  ground 
negroes  were  discriminated  against;  Johnson  v.  Sanger,  49  W.  Ya. 
409,  38  S.  E.  647,  holding  legislation  cannot  divest  or  impair  rights  of 
property  vested  before  such  legislation. 

Distinguished  in  Anderson  v.  Territory,  19  Okl.  277,  278,  279,  91  Pac. 
891,  holding  where  motion  for  new  trial  presents  questions  of  faet  but 
record  does  not  contain  all  facts,  it  is  not  error  to  deny  motion;  Smith 
V.  Mississippi,  162  U.  S.  600,  40  L.  Ed.  1086,  16  Sup.  Ct.  903,  denying 
motion  to  quash,  supported  only  by  affidavit,  not  assented  to  by  prose- 
cutor as  any  evidence  whatever;  Carter  v.  State,  39  Tex.  Cr.  345,  48 
S.  W.  511,  refusing  to  quash  indictment  u|>on  affidavit,  unsupported  by 
evidence. 

ProliibitloiiB  of  Fourteentb  Amendment  extend  to  all  acts  of  tbe  State, 
whether  tlirongh  its  leglslatlye,  its  executive,  or  Its  Judicial  autboritles. 

Approved  in  Owensboro  Waterworks  Co.  v.  Owensboro,  200  U.  S. 
45,  50  L.  Ed.  364,  26  Sup.  Ct.  249,  refusing  to  enjoin  municipal  cor- 
poration from  diverting  funds  collected  from  taxpayers  for  specific 
object,  as  a  violation  of  Fourteenth  Amendment  of  Federal  Constitu- 
tion; Carter  v.  Texas,  177  U.  S.  447,  44  L.  Ed.  841,  20  Sup.  Ct.  689, 
holding  Africans  excluded  from  grand  jury  service  because  of  race, 
in  prosecution  of  one  of  same  race  defendant  is  deprived  of  equal  pro- 
tection of  law;  Whitfield  v.  Hanges,  222  Fed.  751,  138  C.  C.  A.  199, 
holding  writ  of  habeas  corpus  is  open  to  one  complaining  of  an  unfair 
hearing  on  deportation  question;  Zikos  v.  Oregon  B.  &  Nav.  Co.,  179 
Fed.  899,  upholding  suit  brought  in  Federal  court  under  Federal  Em- 
ployers' Liability  Act;  Risley  V  City  of  Utica,  179  Fed.  887,  hold- 
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ing  taxpayers  seeking  to  avoid  tax  to  pay  water  company  on  unreason- 
able contract  must  seek  their  remedy  in  State  courts;  Larabee  v.  Dolley, 
175  Fed.  399,  refusing  to  uphold  law  which  requires  banks  to  deposit 
sum  with  State  as  security;  Kansas  Natural  Gas  Co.  v.  Haskell,  172 
Fed.  558,  refusing  to  uphold  law  prohibiting  exportation  of  natural 
gas;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Com.,  161  Fed.  965,  allow- 
ing injunction  against  Railroad  Commission  enjoining  enforcement  of 
new  rates  until  their  validity  had  been  ascertained;  University  of  the 
South  V.  Jetton,  155  Fed.  188,  holding  educational  corporation  owning 
lands  exempted  from  taxation  may  enjoin  taxation  of  improvements 
made  by  lessee;  Douglas  Park  Jockey  Club  v.  Grainger,  146  Fed.  417, 
holding  violation  of  Fourteenth  Amendment  of  Federal  Constitution 
for  State  racing  conmiission  to  discriminate  arbitrarily  in  granting 
racing  licenses;  Montgomery  v.  State,  55  Fla.  103,  45  South.  881,  re- 
versing verdict  on  account  of  discrimination  in  selecting  jury;  Georgia 
R.  R.  etc  Co.  V.  Wright,  125  Ga.  603,  54  S.  E.  58,  holding  where  tax 
law  valid,  claim  that  it  is  administered  unequally  must  be  proved  by 
clear  evidence;  Powers  v.  Commonwealth,  139  Ky.  819,  83  S.  W.  149, 
holding  error  for  court  to  pronounce  judgment  same  day  verdict  ren- 
dered, in  contravention  of  statute;  E.  R.  Darlington  Lumber  Co.  v. 
Missouri  Pac.  Ry.  Co.,  216  Mo.  677,  116  S.  W.  536,  refusing  to  up- 
hold law  which  required  railroad  to  unload  cars  in  certain  length  of 
time  irrespective  of  weight  of  load;  Hunt  v.  Searcy,  167  Mo.  181,  67 
S.  W.  213,  holding  no  judgment  of  a  court  is  due  process  of  law,  if  ren- 
dered without  jurisdiction  in  the  court  or  without  notice  to  the  party; 
Atwater  v.  Hassett,  27  Okl.  321,  111  Pac.  814,  upholding  act  prescrib- 
ing initiative  and  referendum;  McGinley  v.  Territory,  20  Okl.  221,  1  Okl. 
Or.  27,  94  Pac.  526,  quashing  indictment  brought  by  grand  jury  illegally 
drawn ;  Solon  v.  State,  54  Tex.  Cr.  274,  114  S.  W.  353,  upholding  penalty 
imposed  on  one  convicted  of  paying  poll  tax  of  another;  Scott  v.  Mc- 
Neal,  154  U.  S.  45,  38  L.  Ed.  901,  14  Sup.  Ct.  1112,  holding  administra- 
tion upon  an  estate  of  a  living  person  void;  Nashville  etc.  R.  R.  Co. 
V.  Taylor,  86  Fed.  184,  185,  holding  unequal  exercise  of  power  of  taxa- 
tion within  prohibitions  of  Fourteenth  Amendment;  Chicago  etc.  R.  R. 
Co.  V.  Chicago,  166  U.  S.  234,  41  L.  Ed.  984,  17  Sup.  Ct.  583,  where 
question  was  raised,  whether  taking  of  property  for  street  was  done  by 
due  process  of  law;  Yick  Wo  v.  Hopkins,  118  U.  S.  374,  30  L.  Ed.  228, 
6  Sup.  Ct.  1073,  holding  unjust  administration  of  law,  by  means  of  dis- 
crimination, against  Chinese,  within  prohibition  of  Constitution;  Iron 
Mt.  R.  R.  Co.  ▼.  Memphis,  96  Fed.  122,  37  C.  C.  A.  410,  holding  ques- 
tion whether  resolution  of  city  council  deprived  railroad  of  property 
without  due  process  of  law  a  Federal  one ;  dissenting  opinion  in  People 
▼.  Gallagher,  93  N.  T.  458,  45  Am.  Rep.  247,  majority  holding  law  pro- 
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viding  separate  schools  for  whites  and  negroes  valid;  dissenting  opinion 
in  Corrigan  v.  Kansas  City,  211  Mo.  660,  111  S.  W.  129,  majority  hold- 
ing notice  to  property  owner  is  not  necessary  to  sustain  assessment  for 
public  park. 

State  or  municipal  regulation  of  laundries.    Note,  21  Ann.  Oas.  981. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Bush  v.  Kentucky,  107 
U.  S.  123,  27  L*  Ed.  359,  2  Sup.  Ct.  636,  Field,  J.,  adhering  to  his  dis- 
sent in  principal  ease. 

103  n.  S.  409-412,  26  I..  Ed.  400,  CODDINaTON  T.  PEK8A00LA  ETC. 
B.  S.  00. 

Action  to  rescind  contract  on  ground  of  ftaud  eight  years  after  its  dis- 
coyery  is  barred  by  Florida  statute  and  by  reason  of  general  doctrine  of 
laches. 

Approved  in  Foster  v.  Mansfield  etc.  Ry.  Co.,  36  Fed.  639,  where 
demurrer  sustained  to  complaint,  showing  ten  years'  delay  in  filing  bill; 
Coon  V.  Seymour,  71  Wis.  345,  37  N.  W.  244,  where  fifteen  years'  delay 
in  filing  bill  for  relief  against  judgment. 

When  equity  will  refuse  relief  because  of  laches.    Note,  64  Am. 
Dec.  130, 131. 

Equity— Stale  claim.    Note,  23  Am.  St  Rep.  151. 

103  n.  8.  41^-417,  26  L.  Ed.  518,  IJKOOLN  ▼.  OAMBRIA  IBON  00. 

Verdict  cores  defective  statement  of  good  cause  of  action,  if  the  issue 
Joined  be  such  as  necessarily  required  on  the  trial  proof  of  the  facts  defec- 
tively stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
the  Judge  would  have  directed  the  Jury  to  give  the  verdict. 

Approved  in  Patillo  v.  Allen-West  Commission,  Co.,  108  Fed.  731,  47 
C.  C.  A.  637,  holding  objection  to  sufficiency  of  complaint  that  may  have 
been  fatal  on  demurrer  will  not  be  sustained  if  made  for  first  time  in 
appellate  court;  Mine  &  Smelter  Supply  Co.  v.  Parke  &  Lacy  Co.,  107 
Fed.  883,  47  C.  C.  A.  34,  holding  when,  from  facts  stated,  the  law  im- 
plies a  promise  to  pay,  the  promise  the  law  implies  from  the  facts  stated 
need  not  be  alleged;  Washington  etc.  R.  R.  Co.  v.  Hickey,  5  App.  D.  C. 
467,  holding  in  action  for  injuries  sustained  in  collision  at  crossing, 
allcfiration  of  defendant's  duty  to  maintain  gates  is  not  necessary; 
Friedenstein  v.  United  States,  125  U.  S.  232,  81  L.  Ed.  740,  8  Sup.  Ct. 
842,  where  defects,  specially  demurrable,  are  cured  by  verdict;  Less  v. 
English,  85  Fed.  475,  29  C.  C.  A.  275,  holding  appellate  court  will  not 
listen  to  demurrable  defects  in  pleading,  where  verdict  must  have  de- 
cided necessary  facts;  Quirk  v.  Clark,  7  Mont.  237,  14  Pac.  671,  where 
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finding  of  referee  cured  defective  pleading;  Paxon  v.  Brown,  61  Fed. 
880,  10  C.  C.  A,  135,  Noyes  v.  Barnard,  63  Fed.  789,  11  C.  C.  A.  424, 
and  Davis  v.  McMullen,  86  Va.  268,  9  S.  E.  1099,  all  following  mle. 

Distinguished  in  Harmon  v.  Ashmead,  60  CaL  442,  where  ''perfect 
statement  of  defective  cause  of  action." 

A  declaration  that  town  had  Issaed  its  bonds  under  proper  authority 
is  not  demurrable,  in  suit  by  bona  fide  holder,  for  failure  to  set  out  elec- 
tion and  other  statutory  prerequisites. 

Approved  in  Northwestern  Sav.  Bank  v.  Centreville  Station,  143 
Fed.  84,  74  C,  C.  A.  275,  holding  recitals  in  municipal  bonds  showing 
valid  issue  make  prima  facie  case  of  validity;  Grattan  Township  v. 
Chilton,  97  Fed.  149,  38  C.  C.  A.  84,  holding  acts  or  contracts  made 
by  corporation,  the  existence  of  others  presupposed  in  order  to  make 
same  valid  are  presumptive  proof  of  the  latter;  County  of  Clay  v. 
Society,  104  U.  S.  586,  26  L.  Ed.  859,  where  recitals  controlled,  in  ab- 
sence of  evidence  of  nonperformance  of  precedent  conditions;  Lewis 
v.  Comanche  Co.,  35  Fed.  347,  where  recitals  estopped  county  from  set- 
ting up  that  commissioners  had  erroneously  certified  the  prerequisite 
number  of  voters  at  bond  election;  Lincoln  v.  Sun  Vapor  Street-Light 
Co.,  59  Fed.  760,  8  C.  C.  A.  253,  and  Barber  Asphalt  Pav.  Co.  v. 
Denver,  72  Fed.  341,  19  C.  C.  A.  139,  where  necessary  appropriation 
presumed  to  have  been  made  prior  to  execution  of  city  lighting  contract ; 
Breckenridge  Co.  v.  McCracken,  61  Fed.  198,  9  C.  C.  A.  442,  and  Shepard 
V.  Tulare  Irrigation  Dist.,  94  Fed.  6,  both  holding  that  defect  in  elec- 
tion, declared  as  ''duty  held,"  must  be  shown  by  way  of  defense; 
Butler  V.  Cockrill,  73  Fed.  950,  20  C.  C.  A.  122,  and  Martin  v.  Niagara 
Falls  Paper  Mfg.  Co.,  122  N.  Y.  174,  25  N.  E.  305,  both  holding,  where 
instrument  formally  and  regularly  executed  by  trustees  of  bank,  their 
authority  presumed. 

Distinguished  in  Jefferson  County  v.  Lewis,  20  Fla.  997,  where  no 
recital  of  authority  and  no  general  authority  to  issue. 

Verdict  in  action  of  assumpsit,  on  plea  of  nonassumpsit^  finding  *that 
the  defendant  is  guilty  in  the  manner  and  form  as  alleged  In  declaration," 
substantially  dnds  the  issue,  and  mere  clerical  error  is  amendable. 

Approved  in  Snyder  v.  United  States,  112  U.  S.  217,  28  L.  Ed.  698, 
5  Sup.  Ct.  11*9,  where  verdict  "evaluating"  goods  at  one  thousand  dol- 
lars, held  good;  Gay  v.  Joplin,  4  McCrary,  463,  13  Fed.  653,  where, 
though  single  finding  on  three  causes  of  action,  verdict  held  amendable 
as  necessarily  binding  on  all  three;  Osborne  v.  Altschul,  93  Fed.  383, 
35  C.  C.  A.  354,  where  general  verdict  in  ejectment  amended  by  Federal 
court  to  conform  to  State  statutory  requirement. 
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103  n.  S.  417-422,  26  L.  Ed.  401,  WILSOK  v.  GAINES. 

Grant  of  inmmnlty  from  taxation,  In  the  absence  of  a  specific  dedara- 
tion  of  its  transferablenesB,  will  be  construed  to  be  a  personal  privilege^ 
and  not  subject  to  a  foreclosure  sale;  e.  g.,  railroad's  immunity  Arom  taxa- 
tion will  not  pass  to  purchaser  at  foreclosure  sale. 

Approved  in  Rochester  Ry.  Co.  ▼.  City  of  Rochester,  206  U.  S.  247, 
51  L.  Ed.  789,  27  Sup.  Ct.  469,  holding  railway  cannot  claim  exemption 
from  paving  of  street  enjoyed  by  its  predecessor;  Alaska  Northern  Ry. 
Co.  V.  Municipality  of  Seward,  229  Fed.  668,  holding  municipal  cor- 
porations and  territorial  legislature  have  no  right  to  tax  railroads  in 
Alaska,  Congress  having  reserved  that  power  to  itself;  Chicago  Union 
Traction  Co.  v.  Chicago,  199  111.  533,  65  N.  E.  465,  holding  in  absence 
of  express  statutoiy  direction,  immunity  from  taxation  or  right  to  fix 
fares  and  rates  does  not  accompany  the  property  in  its  transfer  to  a 
purchaser;  Texas  etc.  Ry.  Co.  v.  Floumoy,  128  La.  80,  54  South.  478, 
refusing  to  exempt  from  taxation  property  of  railroad  in  third  hands; 
State  V.  Chicago  etc.  Ry.  Co.,  106  Minn.  302,  119  N.  W.  213,  upholding 
additional  tax  imposed  on  gross  earnings;  Rochester  v.  Rochester  Ry. 
Co.,  182  N.  Y.  118,  70  L.  R.  A.  773,  75  N.  E.  959,  holding  exemption 
granted  to  railroad  company  from  assessment  for  street  paving  does 
not  pass  to  successor;  Louisville  &  N.  Ry.  Co.  v.  Palmes,  109  U.  S.  252, 
253,  27  L.  Ed.  925,  3  Sup.  Ct.  198, 199,  Memphis  etc.  Ry.  Co.  v.  Railroad 
Commrs.,  112  U.  S.  617,  28  L.  Ed.  840,  5  Sup.  Ct.  302,  Chesapeake  etc. 
Ry.  Co.  V.  Miller,  114  U.  S.  184,  29  L.  Ed.  124,  5  Sup.  Ct.  817,  St.  Louis 
etc.  Ry.  Co.  v.  Gill,  156  U.  S.  656,  39  L.  Ed.  570,  15  Sup.  Ct.  487,  Bank 
of  Commerce  v.  Tennessee,  161  U.  S.  171,  40  L.  Ed.  659,  16  Sup.  Ct.  465, 
Commonwealth  v.  Masonic  Temple  Co.,  87  Ky.  354,  8  S.  W.  701,  and 
Baltimore  etc.  Ry.  Co.  v.  Mayor  etc.  of  Ocean  City,  89  Md.  98,  42  Atl. 
923,  all  holding  tax  immunity  must  be  specifically  declared  transfer- 
able, or  will  be' construed  as  a  personal  privilege;  Norfolk  etc.  Ry.  Co. 
V.  Pendleton,  166  U.  S.  673,  39  L.  Ed.  576,  15  Sup.  Ct.  415,  where  im- 
munity from  regulation  of  rates  held  not  transferable;  Covington  etc. 
Turnpike  Co.  v.  Sandford,  164  U.  S.  587,  41  L.  Ed.  663,  17  Sup.  Ct.  202, 
where  new  corporations  created  out  of  old,  held  not  exempt  from  regu- 
lation of  rates;  Little  Rock  etc.  Ry.  Co.  v.  McGuhee,  "41  Ark.  204, 
holding  right  to  exceptional  method  of  assessing  damages  not  transfer- 
able; Kentucky  etc.  R.  R.  Co.  v.  Commonwealth,  87  Ky.  666,  10  S.  W. 
271,  holding  special  method  of  assessment  not  transferable;  Memphis 
v.  Memphis  City  Bank,  91  Tenn.  590,  19  S.  W.  1049,  holding  legislature 
had  no  power,  under  Constitution,  to  preserve  immunity  where  corpora- 
tion changed  from  insurance  to  banking;  Palmes  v.  Louisville  &  N.  Ry. 
Co.,  19  Fla.  274,  and  United  States  v.  Flourmoy  Livestock  etc.  Co.,  71 
Fed.  578,  both  to  point  that  averment  of  legal  conclusion  is  not  ad- 
mitted so  as  to  preclude  inquiry;  dissenting  opinion  in  Wright  v.  Ccn- 
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tral  of  Georgia  Ry.  Co., ^36  U.  S.  682,  59  L.  Ed.  786,  35  Sup.  Ct.  471, 
majority  refusing  to  allow  additional  taxes  on  property  of  railway. 

Distinguished  in  Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L.  Ed. 
835,  6  Sup.  Ct.  651  (affirming  22  Fed.  83),  where  shares  of  a  company, 
consolidated  from  two  companies  having  nontaxable  shares,  are  held 
nontaxable;  East  Tennessee  etc.  Ry.  Co.  v.  Pickard,  24  Fed.  618,  where 
act  construed  to  authorize  transfer  of  exemption;  Buchanan  v.  Knox- 
ville  etc.  R.  R.  Co.,  71  Fed.  338,  18  C.  C.  A.  122,  and  State  v.  Nashville 
etc.  Ry.  Co.,  12  Lea,  592,  both  construing  exemption  as  a  ''privilege" 
under  Tennessee  statute,  giving  privileges  of  a  certain  corporation  to 
another.  But  compare  Memphis  v.  Phenix  Ins.  Co.,  91  Tenn.  571,  19 
S.  W.  1046,  and  Winona  etc.  Ry.  Co.  v.  Deuel,  3  Dak.  20, 12  N.  W.  567, 
where  intent  of  legislature  clear;  State  Board  of  Assessors  v.  Morris 
etc.  Ry.  Co.,  49  N.  J.  L.  200,  7  Atl.  829,  where  enabling  act  granted 
power  to  transfer  privileges. 

Right  to  transfer  public  franchises.    Note,  35  Am.  St.  Bep.  405. 

Bight  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Aim.  Oaa.  684. 

103  XT.  8.  423-426,  26  L.  Ed.  436,  SEVEN  HIOKOBT  ▼.  ELLEBT. 

Under  law  of  Illinois,  a  bill,  passed  by  both  houses  and  signed  by 
OoTemor  within  Uaa.  days,  notwithstanding  legislature  waa  not  in  session 
at  the  time,  becomes  a  law. 

Approved  in  Powell  v.  Hayes,  83  Ark.  460,  IS  Ann.  Oas.  220,  104 
S.  W.  180,  holding  bill  becoming  law  after  its  signing  by  Governor 
cannot  be  vetoed  next  day  by  his  successor;  Detroit  v.  Chapin,  108  Mich. 
141,  87  L.  B.  A.  397,  66  N.  W.  588,  holding,  under  law  of  Michigan,  bill 
signed  five  days  after  adjournment  of  legislature  became  a  law;  Lank- 
ford  V.  County  Commrs.  of  Somerset,  73  Md.  115,  11  L.  B.  A.  495,  20 
Atl.  1020,  holding  bill  signed  after  adjournment  and  within  prescribed 
time  valid;  Bums  v.  Sewell,  48  Minn.  429,  51  N.  W.  224,  bill  passed 
three  days  before  adjournment  and  signed  afterward  by  Governor  be- 
came a  law;  State  v.  Coahoma  Co.,  64  Miss.  367,  1  South.  505,  holding 
Governor,  under  laws  of  Mississippi,  could  approve  bill  in  vacation. 

Approval  of  statutes  by  executive.    Note,  85  Am.  Dec.  361. 

Presentation  of  bill  to  Governor  for  his  signature.    Note,  Ann.  Oas. 
1914D,  268. 

Computation  of  time  allowed  executive  to  sign  or  reject  bill  passed 
by  legislature.    Note,  6  Ann.  Oas.  717. 

Right  of  executive  to  sign  bill  after  adjournment  of  legislature. 
Note,  37  L.  B.  A.  898. 
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103   n.    8.    42e-4Sl,    26   li.   Ed.    578,    ST.    JOSBPH   ETC.    B.    &.    GO.   T. 
BALDWIN. 

Land  grant  to  St.  Joeepli  and  Denver  City  railroad  by  act  of  Ck>ngrefl8, 
1866,  is  a  grant  in  praesentl,  except  that  its  immediate  operation  is  limited 
to  time  when  route  of  road  is  definitely  fixed,  hut  it  does  not,  in  meantime, 
withhold  any  public  lands  from  settlement  and  pre-emption,  it  being  the 
general  policy  of  Congress,  in  such  grants,  to  keep  the  lands  open  for 
settlement  until  location  of  road. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231 
U.  S.  198,  58  L.  Ed.  182,  34  Sup.  Ct.  101,  refusing  to  allow  title  by 
adverse  possession  to  lands  within  right  of  way  of  Union  Pacific  rail- 
road; Union  Pacific  R.  R.  Co.  v.  Harris,  215  U.  S.  389,  54  L.  Ed.  248, 
30  Sup.  Ct.  138,  holding  grant  of  land  to  Union  Pacific  railroad  did 
not  confer  right  to  run  road  through  land  of  previous  entryman; 
Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  196,  51  L.  Ed.  441,  27  Sup. 
Ct.  249,  holding  land  not  included  in  railroad  location  reverts  to  public 
domain,  and  must  be  disposed  of  under  general  land  laws;  Werling  v. 
IngersoU,  181  U.  S.  138,  45  L.  Ed.  786,  21  Sup.  Ct.  573,  holding  act  of 
Congress  giving  certain  lands  for  a  canal,  same  to  be  completed  within 
limits  confers  only  a  use  and  not  the  title;  Denver  etc.  R.  Co.  v.  Mills, 
222  Fed.  486,  138  C.  C.  A,  77,  holding  railroad  cannot  relocate  on  right 
of  way  after  abandonment  for  thirteen  years;  H.  A.  &  L.  D.  Holland 
Co.  V.  Northern  Pac.  Ry.  Co.,  214  Fed.  924,  131  C.  C.  A.  216,  affirmin^^ 
208  Fed.  603),  refusing  to  allow  railroad  to  establish  public  street 
within  its  right  of  way;  United  States  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
207  Fed.  174,  holding  railroad  cannot  pre-empt  lands  within  national 
forest  reserve;  United  States  v.  Ft.  Smith  &  W.  R.  Co.,  195  Fed.  214, 
115  C.  C.  A.  163,  holding  where  road  runs  over  allotments  of  Indians, 
holding  in  their  own  right,  it  is  not  liable  to  charge  of  fifty  dollars 
per  mile;  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed.  759,  103  C.  C.  A.  89, 
holding  where  railroad  has  assumed  occupancy  of  land  without  eminent 
domain  proceedings,  suit  to  quiet  title  is  owner's  only  remedy;  United 
States  V.  Minidoka  &  S.  W.  R.  Co.,  176  Fed.  769,  refusing  to  allow 
location  of  railroad  through  irrigation  district;  Union  Pac.  Ry.  Co.  v. 
Karges,  169  Fed.  464,  holding  State  of  Nebraska  did  not  acquire  title  to 
school  land  until  passage  of  enabling  act  of  April  19,  1864;  Town  of 
Red  Bluff  V.  Walbridge,  15  Cal.  App.  781,  116  Pac.  81,  holding  legis- 
lature dedicating  lands  for  public  highway  could  confer  no  right  on 
private  individual;  Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  388, 
394,  94  Pac.  64,  66,  holding  where  railroad  delayed  seventeen  years  in 
settling  on  land,  it  will  be  deemed  to  have  forfeited  its  rights;  Union 
Pac.  R.  Co.  V.  Harris,  76  Kan.  262,  91  Pac.  71,  refusing  to  allow  rail- 
road grant  to  operate  against  tract  settled  upon  by  one  filing  declaratory 
statement;  State  v.  Grimes,  96  Neb.  722,  148  N.  W.  943,  refusing  to 
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allow  title  by  adverse  possession  to  lands  within  right  of  way  of  Union 
Pacific;  Scotts  Bluff  County  v.  Tri-State  Land  Co.,  93  Neb.  807,  142 
N.  W.  297,  holding  land  owner  could  recover  damages  for  opening  of 
public  highway  on  section  lines;  Northern  Pac.  Ry.  Co.  v.  Aas,  20  N.  D. 
254,  126  N.  W.  1018,  holding  failure  to  perform  conditions  of  grant 
cannot  be  asserted  by  private  individual;  Rio  Grande  Western  Ry.  Co. 
v.  Stringham,  38  Utah,  121,  110  Pac.  871,  holding  failure  to  file  declara- 
tory statement  will  defeat  settler's  right  to  land;  Moon  v.  Salt  Lake 
County,  27  Utah,  445,  76  Pac.  225,  construing  Act  Cong.  1870,  granting 
Utah  Central  Railroad  right  of  way  through  public  lands  in  Utah; 
Kneeland  v.  Korter,  40  Wash.  367,  1  L.  R.  A.  (N.  S.)  745,  82  Pac.  611, 
holding  title  to  tide-land  within  limits  of  congressional  grant  to  railroad 
company  as  located  by  construction  of  road  passed  to  company;  Mc- 
Allister V.  Okanogan  County,  51  Wash.  652,  24  L,  R.  A.  (N.  S.)  764, 
100  Pac.  148,  holding  entryman  settling  on  land  before  survey  obtains 
good  title ;  Okanogan  Co.  v.  Cheetham,  37  Wash.  687,  70  X.  R.  A.  1027, 
80  Pac.  263,  holding  Federal  statute  granting  right  of  way  for  public 
highways  with  provision  for  acceptance  thereof  by  county  commis- 
sioners a  grant  in  praesenti,  located  and  accepted  by  public  use  of  a 
highway  over  public  land  for  seven  years;  Wright  v.  Roseberry,  121 
U.  S.  500,  30  L.  Ed.  1042,  7  Sup.  Ct.  989,  holding  grant  of  swamp-lands 
vested  present  title,  but  not  perfect  until  identified;  Wisconsin  etc. 
R.  R.  Co.  V.  Price  Co.,  133  U.  S.  510,  83  L.  Ed.  694,  10  Sup.  Ct.  346  (re- 
versing 64  Wis.  591,  26  N.  W.  97),  St.  Paul  etc.  R.  R.  Co.  v.  Northern 
Pac.  R.  R.  Co.,  139  U.  S.  6,  36  L.  Ed.  79,  11  Sup.  Ct.  390,  and  Jackson 
v.  La  Moure  Co.,  1  N.  D.  239,  46  N.  W.  450,  all  holding,  when  route 
of  railroad  was  fixed,  title  to  donated  lands  took  effect  as  of  date  of 
grant ;  United  States  v.  Southern  Pac.  R.  R.  Co.,  146  U.  S.  593,  36  L.  Ed. 
1097,  13  Sup.  Ct.  155,  and  Denny  v.  Dodson,  13  Sawy.  75,  32  Fed.  903, 
both  protecting  grants  of  public  lands  to  railroad  companies;  Northern 
Pac.  R.  R.  Co.  V.  Wright,  54  Fed.  69,  4  C.  C.  A.  193,  Washington  etc. 
R.  R.  Co.  V.  Northern  Pac.  R.  R.  Co.,  2  Idaho,  518,  21  Pac.  659,  Northern 
Pac.  R.  R.  Co.  V.  Majors,  5  Mont.  134,  2  Pac.  330,  and  Northern  Pac. 
R.  R.  Co.  V.  Lilly,  6  Mont.  69,  9  Pac.  118,  all  holding  grants  to  railroads 
by  act  of  July  2,  1864,  grants  in  praesenti  of  certain  sections  of  land 
dependent  upon  certain  implied  conditions;  Northern  Pac.  R.  R.  Co. 
V.  Musser-Sauntry  Land  etc.  Co.,  68  Fed.  998,  16  C.  C.  A.  97,  where 
grants  to  railroad  excepted  reservations  to  satisfy  claims  of  earlier 
grant  to  indemnity  lands;  St.  Paul  etc.  R.  R.  Co.  v.  Sage,  71  Fed.  46, 
17  C.  C.  A.  558,  holding  grant  of  lands  by  act  of  July  4,  1866,  took 
effect  upon  filing  and  approval  of  map  of  definite  location;  McNee  v. 
Donahue,  76  Cal.  503,  504,  18  Pac.  440,  441,  holding  act  of  Congress, 
confirming  titles,  operated  as  grant  in  praesenti;  Wilson  v.  Beckwith, 
140  Mo.  385,  41  S.  W.  992,  act  of  February  9,  1853,  conveyed  alternate 


103  U.  S.  42^-431       NOTES  ON  U.  S.  REPORTS.  314 

sections  to  State  by  grant  in  praesenti;  Board  of  Trustees  v.  Cuppett, 
52  Ohio  St.  585,  40  N.  E.  795,  grant  in  praesenti  of  unsurveyed  lands 
in  Virginia  military  district  to  State  of  Ohio ;'  Tarpey  v.  Deseret  Salt 
Co.,  5  Utah,  499,  17  Pac.  633,  grant  to  Central  Pacific  by  act  of  July  1, 
1862 ;  Northern  Pac.  R.  R.  Co.  v.  Miller,  20  Wash.  34,  64  Pac.  607,  hold- 
ing grant  in  praesenti  forfeited  under  act  of  1890,  after  twenty  years' 
reservation;  dissenting  opinion  in  Barden  v.  Northern  Pac.  R.  R.  Co., 
154  U.  S.  336,  88  L.  Ed.  1005,  14  Sup.  Ct.  1042,  majority  holding  mineral 
lands  excepted  from  grant  to  railroad;  dissenting  opinion  in  Union 
Pac.  R.  Co.  V.  City  of  Greeley,  189  Fed.  21,  110  C.  C.  A.  571,  majority 
holding  settler  acquiring  land  between  passage  of  act  and  location  of 
railroad  takes  subject  to  right  of  railroad. 

Distinguished  in  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  4, 
110  C.  C.  A.  571,  and  Nielsen  v.  Northern  Pac.  R.  Co.,  184  Fed.  602,  603, 
106  C.  C.  A.  581,  both  holding  settler  acquiring  land  between  passage 
of  act  and  location  of  railroad  takes  subject  to  right  of  railroad ;  Winona 
etc.  R.  R.  Co.  V.  Barney,  113  U.  S.  626,  28  L.  Ed.  1112,  5  Sup.  Ct.  610, 
holding  State  entitled  to  indemnity  lands  from  Congress,  by  reason  of 
losses  from  sales  and  attachment  of  pre-emption  rights  before  route  of 
railroad  was  fixed ;  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  966, 
15  C.  C.  A.  117,  holding  rule  did  not  apply  to  selection  of  lieu  lands 
without  the  place  limits;  Enoch  v.  Spokane  etc.  R.  R.  Co.,  6  Wash.  St. 
398,  33  Pac.  967,  holding  grant  to  railroad  inoperative  'Upon  lands  to 
which  private  rights  had  previously  attached.; 

Oraat  of  right  of  way  by  act  of  July  28,  1866,  to  St.  Joseph  and  Den- 
yer  City  railroad  is  a  iHresent  absolute  grant  not  qualified  by  any  subse- 
quent settlement  or  acquisition  of  public  lands  by  occupation  or  pre- 
emption. 

Approved  in  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  351,  363, 
57  L.  Ed.  543,  544,  33  Sup.  Ct.  338,  construing  railroad  land  grant  act 
of  1864,  with  reference  to  right  of  way ;  Northern  Pac.  Ry.  Co.  v.  Ely, 
197  U.  S.  5,  49  L.  Ed.  640,  25  Sup.  Ct.  302,  holding  railroad  company 
having  located  its  road  under  congressional  grant  of  right  of  way  has 
superior  title  to  subsequent  settlert  on  any  part  thereof;  Northern  Pac. 
Ry.  Co.  V.  Hasse,  197  U.  S.  10,  49  L.  Ed.  642,  25  Sup.  Ct.  305,  holding 
grant  of  right  of  way  to  railroad  company  effective  from  date  of  act; 
Northern  Pacific  R.  R.  Co.  v.  Townsend,  190  U.  ^.  271,  47  L.  Ed.  1046, 
23  Sup.  Ct.  672,  holding  adverse  possession  of  a  right  of  way  by  a 
private  person  confers  no  title  thereof;  Southern  Pac.  Co.  v.  Hyatt,  132 
Cal.  243,  64  Pac.  274,  holding  persons  acquiring  title  to  public  lands 
subject  to  a  right  of  way  by  a  railroad  takes  the  same  subject  to  the 
easement;  Mullen  v.  Bromley,  21  Colo.  App.  409,  122  Pac.  69,  refusing 
to  enforce  contract  whereby  receiver  of  corporation  sought  to  sell  land 


315        ST.  JOSEPH  ETC.  E.  R.  CO.  v.  BALDWIN.    103  U.  S.  426-431 

within  right  of  way  of  Union  Pacific;  Oregon  etc.  R.  R.  Co.  v.  Qoigley, 
10  Idaho,  782,  783,  80  Pac.  404,  holding  under  grant  of  right  of  way, 
railroad  company  had  better  title  than  prior  settlers,  who  were  mere 
occupants;  Hamilton  ▼.  Spokane  etc.  R.  R.  Co.,  3  Idaho,  171,  172,  28 
Pac.  410,  411,  holding  the  grant  of  a  right  of  way  is  a  separate  and 
distinct  matter  from  that  of  the  lands  to  aid  in  constructing  a  road; 
Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  604,  606,  613,  87  Pac.  690,  691, 
694,  refusing  to  allow  title  by  adverse  possession  to  lands  of  Missouri, 
Kansas  and  Texas  Railway  Company;  Walbridge  v.  Board  of  Commrs., 
74  Kan.  345, 86  Pac.  475,  refusing  to  allow  public  highway  along  right  of 
way;  Sage  v.  Rndnick,  91  Minn.  331,  100  N.  W.  107,  holding  adverse 
possession  began  to  run  against  railroad  on  filing  of  map  of  location; 
Simpson  v.  Stoddard  Co.,  173  Mo.  444,  73  S.  W.  703,  holding  conveyance 
of  land  by  county  under  defective  proceedings,  defect  is  cured  by  subse- 
quent act  passed  before  decision  of  pending  case;  Churchill  v.  Choctaw 
Ry.  Co.,  4  Okl.  468,  46  Pac.  505,  holding  under  grant  of  right  of  way  to 
railroad  company,  latter  has  better  title  than  settlers  prior  to  location; 
Northern  Pac.  Ry.  Co.  v.  Wadekamper,  70  Wash.  397, 126  Pac.  911,  sus- 
taining judgment  for  trespass  on  railroad 's  right  of  way ;  State  v.  Whit- 
ney, 66  Wash.  478,  120  Pac.  118,  holding  title  of  State  of  Washington  to 
school  lands  reverts  back  to  time  of  passage  of  enabling  act;  dissenting 
opinion  in  Sage  v.  Rudnick,  91  Minn.  328,  98  N.  W.  90,  majority  holding 
adverse  possession  did  not  run  against  railroad  grantee  of  land  while  the 
land  was  in  litigation  in  Land  Department  between  two  railroad  com- 
panies each  claiming  it  under  its  grant ;  Bybee  v,  Oregon  etc.  R.  R.  Co., 
139  U.  S.  680,  35  L.  Ed.  309, 11  Sup.  Ct.  644  (affirming  11  Sawy.  485,  26 
Fed.  590),  holding  railroad's  right  of  way  granted  by  Congress  para- 
mount to  occupation  of  ditch  owner;  Union  Pac.  R.  R.  Co.  v.  Douglas 
Co.,  31  Fed.  541,  holding  Congress  intended  railroad's  right  of  way  to 
extend  over  school  sections;  Denver  etc.  R.  R.  Co.  v.  Hanoum,  19  Colo. 
166,  34  Pac.  839,  holding  right  Qf  way  attached  when  line  of  road  became 
fixed;  Hamilton  v.  Spokane  etc.  R.  R.  Co.,  2  Idaho,  905,  907,  28  Pac. 
410,  411,  holding  right  of  way  superior  to  inchoate  pre-emption  right; 
Wilkinson  v.  Northern  Pac.  R.  R.  Co.,  5  Mont.  547,  6  Pac.  351,  absolute 
^ant  of  right  of  way  to  railroad;  Rider  v.  Burlington  etc.  R.  R.  Co., 
14  Neb.  122,  15  N.  W.  371,  holding  pre-eraptor  took  land  subject  to 
right  of  railroad  to  locate  its  line  across  it;  United  States  Trust  Co. 
V.  Atlantic  etc.  R.  R.  Co.,  8  N.  M.  686,  687,  47  Pac.  728,  holding  right 
of  way  granted  absolutely  to  railroad,  and  also  that  it  was  exempt  from 
taxation;  Wells  v.  Pennington  County,  2  S.  D.  7,  39  Am.  St.  Rep.  762, 
48  N.  W.  306,  holding  section  2477,  Revised  Statutes,  an  absolute  grant 
of  right  of  way  to  take  effect  as  of  date  of  act;  Mower  v.  Kemp,  42 
La.  Ann.  1018,  8  South.  832,  argniendo;  Missouri  etc.  R.  R.  Co.  v. 
Cook,  163  U.  S.  497,  41  L.  Ed.  241,  16  Sup.  Ct.  1096,  but  holding  settlers' 
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rights  not  affected  by  change  of  railroad's  location  after  its  route  was 
definitely  fixed;  Smith  v.  Northern  Pac.  R.  R.  Co.,  58  Fed.  515,  7 
C.  C.  A.  397,  where  location  of  road  was  "definitely  fixed,"  held  not 
subject  to  change. 

Distinguished  in  Spokane  etc.  R.  R.  Co.  v.  Ziegler,  61  Fed.  394,  9 
C.  C.  A.  548,  holding  donation  act  of  March  3,  1875,  was  not  a  present 
grant  and  pre-emptor's  claim  prevailed;  Jackson  v.  Dines,  13  Colo.  95, 
21  Pac.  920,  holding  evidence  of  location  of  right  of  way  of  railroad 
too  indefinite  to  defeat  plaintiff's  mining  claim;  Chicago  etc.  R.  R.  Co. 
V.  Van  Cleave,  52  Kan.  672,  33  Pac.  475,  and  Red  River  etc.  R.  R.  Co. 
V.  Sture,  32  Minn.  97,  20  N.  W.  230,  holding  act  of  Murch  3,  1875,  did 
not  confer  present  rights  on  companies  not  yet  in  existence;  Radke  v. 
Winona  etc.  R.  R.  Co.,  39  Minn.  266,  39  N.  W.  626,  holding  grant  of 
right  of  way  to  be  in  futuro  depending  upon  construction  of  road. 

Ckmgreas  could  grant  right  of  way  over  land  In  territory  of  Nebraska 
to  cozporation  in  Kansas,  and  it  is  doubtful  whether  State  subsequently 
created  out  of  territory  could  prevent  enjoyment  hy  such  corporation  of 
right  conferred. 

Approved  in  Denver  &  R.  G.  R.  R.  Co.  v.  Wilson,  28  Colo.  10,  12,  62 
Pac.  845,  holding  an  act  in  nature  of  general  ofiEer  to  the  public  is  opera- 
tive as  to  a  particular  company  only  when  it  accepts  its  terms;  Van 
Wyck  V.  Knevals,  106  U.  S,  369,  27  L.  Ed.  204,  1  Sup.  Ct.  341,  holding 
State  could  not  divest  corporation  of  land  granted  to  it  before  State 
was  admitted. 

Distinguished  in  City  of  Pond  Creek  v.  Haskell,  21  Okl.  726,  727,  97 
Pac.  345,  upholding  law  prescribing  procedure  for  locating  county  seats. 

Right  of  foreign  coiporations  to  own  real  estate.    Note,  24  L.  B.  A. 
327. 

Miscellaneous.  Cited  in  Streeter  v.  Stalnaker,  61  Neb.  207,  85  N.  W. 
48,  holding  evidence  of  long-continued  use  by  the  public  and  improve- 
ment of  road  tend  to  show  establishment  of  same  by  dedication. 

103  n.  S.  431-434,  26  L.  Ed.  620,  FI8K  Y.  ABTHUB. 

Shirtings  composed  principally  of  cotton  are  manufactures  of  cotton 
within  meaning  of  act  of  1865  and  dutiable  as  such;  trifling  and  colorable 
changes  in  fabrics  do  not  withdraw  them  from  its  provisions. 

Appjroved  in  Arthur  v.  Fox,  108  U.  S.  129,  27  L.  Ed.  677,  2  Sup.  Ct. 
374,  holding  goods  made  of  calf  hair  and  cotton  dutiable  under  manu- 
factures of  goats'  hair  and  cotton;  Mason  v.  Robertson,  139  U.  S.  627, 
85  L.  Ed.  294,  11  Sup.  Ct.  669,  bichromate  of  soda  scheduled  as  a  chem- 
ical compound  and  salt ;  Liebenroth  v.  Robertson,  144  U.  S.  41,  36  L.  Ed. 
338,  12  Sup.  Ct.  609,  holding  photographic  albums  to  be  manufactures 
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of  paper;  Lloyd  v.  McWilliams,  31  Fed.  263,  alizarine  assistant  assessed 
at  rate  of  duty  on  castor  oil  its  chief  ingredient. 

Distinguished  in  Robertson  v.  Edelhoff,  91  Fed.  643,  34  C.  C.  A.  34, 
holding  articles  made  of  silk  and  cotton,  of  which  cotton  constituted 
more  than  twenty-five  pe^r  cent  not  dutiable  as  silk  manufactures  but  as 
hat  trimmings. 

103  n.  a  435-441,  26  I*.  Ed.  580,  NEW  YORK  LIFE  INS.  CO.  v.  BANGS. 

Anthoilty  of  Federal  courts,  sitting  in  a  State,  over  property  of  in- 
fanta, by  appointment  of  guardian,  etc.,  can  only  be  invoked  when  prop- 
erty ia  involved  in  legal  proceedings  before  them. 

Cited  in  Woolridge  v.  McKenna,  8  Fed.  675,  arguendo. 

State  statute  requiring  general  guardian  to  appear  for  and  represent 
his  ward  in  legal  suits  does  not  change  necessity  of  personal  service  to 
bind  infant  in  case  before  Federal  court  to  cancel  a  purely  personal 
contract. 

Approved  in  Phelps  v.  Heaton,  79  Minn.  484,  82  N.  W.  991,  holding 
guardian  ad  litem  appointed  only  after  service  of  summons  upon  minor; 
Woolridge  v.  McKenna,  8  Fed.  669,  670,  holding  suit  against  nonresident 
minor  could  not  be  removed  to  Federal  court  until  State  court  had  juris- 
diction of  the  pefson;  Harland  v.  United  States  Tel.  Co.,  40  Fed.  311, 
6  li.  B.  A.  254,  holding  Federal  court  had  no  jurisdiction  in  rem  over 
attached  property  of  nonresident  not  personally  served;  Brooks  v.  Dun, 
51  Fed.  145,  setting  aside  service  upon  agent  of  nonresident  corporation 
in  action  for  damages;  dissenting  opinion  in  Elsasser  v.  Haines,  52 
N.  J.  L.  29,  18  Atl.  1102,  majority  sustaining  judgment  founded  on  a 
recognizance  after  service  of  two  writs  of  scire  facias. 

Distinguished  in  Sloane  v.  Martin,  145  N.  Y.  532,  45  Am.  St.  Rep. 
634,  28  L.  B.  A.  860,  40  N.  E.  218,  holding  personal  service  upon  infants 
not  essential  in  action  to  reach  real  estate  of  partnership. 

9 

Jurisdiction  ov€ur  foreigners  and  their  property.    Note,  76  Am.  Dec. 
670. 

Service   of   process   constituting    due   process   of   law.    Note,    50 
li.  B.  A.  582,  588. 

State  law  cannot  detennine  for  Federal  courts  wbat  shall  be  deemed 
sni&cient  service  of  process  or  appearance  of  parties. 

Approved  in  New  River  Mineral  Co.  v.  Seeley,  120  Fed.  200,  56 
C.  C.  A.  505,  holding  where  record  shows  substituted  service  was  not 
made  as  prescribed  by  statute,  a  recital  in  judgment  of  ''process  being 
daly  executed"  is  not  conclusive. 

In  actions  to  enforce  or  cancel  personal  contracts,  service  within  the 
district  or  volnntary  appearance  is  necessary  to  give  Circuit  Court  Juris- 

dictiOIL 
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Approved  in  Vitus  v.  Qyde  S.  S.  Co.,  232  Fed.  290,  293,  setting 
aside  service  of  summons  made  on  defendant  without  jurisdiction; 
Michigan  T^st  Co.  v.  Ferry,  176  Fed.  672,  677,  681,  99  C.  C.  A.  221, 
i^  holding  probate  court  in  Michigan  could  not  render  personal  judgment 
*^  against  administrator  in  Utah;  P.  H.  &  F.  M.  Roots  Co.  v.  Decker,  111 
Minn.  462, 127  N.  W.  419,  refusing  to  allow  recovery  of  patent  royalties 
where  no  personal  service  made  in  State;  Boden  v.  Mier,  71  Neb.  197, 
98  N.  W.  704,  holding  no  order  for  se;rvice  by  publication  can  be  made 
where  no  affidavit  is  on  file  stating  impossibility  of  service  in  State. 

In  some  States  Jndgments  have  been  sastainecL  rtiating  to  Interest  of 
Infant  In  real  property  In  State,  where  guardian  ad  litem  appeared  without 
previous  service  of  process  upon  the  infant. 

Approved  in  Manson  v.  Duncanson,  166  U.  S.  641,  41  L.  Ed.  1108,  17 
Sup.  Ct.  660,  holding  court  of  District  of  Columbia  had  jurisdiction  over 
infant  by  appearance  of  guardian  ad  litem  ih  suit  relating  to  property 
therein  situated;  Matthews  v.  Joyce,  86  N.  C.  266,  holding  want  of  ser- 
vice upon  infants  would  not  invalidate  judgment  of  State  court  respect- 
ing property;  Boyd  v.  Roane,  49  Ark.  410,  6  S.  W,  707,  arguendo. 

Judgments  against  infants,  their  validity  and  how  to  correct 
or  avoid  them  when  they  are  erroneous  or  voidable.  Note,  89 
Am.  Dec.  187, 189. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  'Bep.  907. 

Miscellaneous.  Cited  in  New  York  Life  Ins.  Co.  v.  BangS|  103  U.  8. 
780,  26  L.  Ed.  609,  reciting  facts. 

103  n.  B.  442-44S,  26  L.  Ed.  403,  TEBBT  V.  McLUBE. 

Under  law  of  South  Carolina  Tight  to  enforce  stockholders'  liability  is 
barred  In  four  years  after  suspension  of  specie  payments  by  bank. 

Approved  in  Little  v.'Kohn,  186  Fed.  301,  holding  suit  on  stock- 
holders' liability  barred  after  lapse  of  six  years;  McDonald  v.  Thomp- 
son, 101  Fed.  184,  41  C.  C.  A.  290,  holding  liability  of  stockholder 
whether  by  express  or  implied  contract,  or  by  statute,  is  barred  under 
Nebraska  statute  in  four  years;  Boyd  v.  Mutual  Fire  Assn.,  116  Wis. 
}    170,  90  N.  W.  1091,  holding  whepre  insolvency  occurs  during  defendant's 
'     insurance  in  mutual  fire  insurance  company,  a  receiver  appointed  by 
court  under  statute  operates  to  cancel  such  policy;  Long  v.  Bank  of 
Yanceyville,   90  N.   C.   408,  holding   action   against   bank  stockholder 
*^    barred  under  North  Carolina  statute. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Bep.  872. 

Statute  of  limitations  in  actions  against  ofiGicers  and  stockholders  of 
corporations.     Note,  96  Am.  St.  Rep.  977. 
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Time  of  accrual  of  right  of  action  as  to  stockholder's  liability. 
Note,  10  L.  R.  A.  (N.  S.)  900. 

103  U.  S.  141  447,  26  L.  Ed.  404,  JONES  y.  WAJXER. 

ProTlflion  In  idll*  that  testator's  capital  In  partnership  aball  Im  con- 
tinned  therein  and  shall  he  chargeahle  with  its  debts,  bnt  his  other  prop- 
erty not  so  diargeable,  is  valid,  and  debts  subsequently  Incurred  by  the 
partnership  cannot  be  charged  against  such  other  property. 

Approved  in  Wells-Stone  Mercantile  Co.  v.  Aultmany  Miller  &  Co.,  9 
N.  D.  626,  84  N.  W.  378,  holding  creditors  may  reach  trust  property 
when  trustees  are  entitled  to  be  indemnified  therefrom,  the  creditors 
being  substituted  for  trustees;  Altheimer  v.  Hunter,  66  Ark.  162,  19 
S.  W.  497,  holding  remedies  of  creditor  confined  to  trade  assets  of  busi- 
ness carried  on  by  administrator;  Mason  v.  Pomeroy,  161  Mass.  167, 
7  L.  B.  A.  774,  24  N.  E.  203,  holding  creditors  entitled  to  resort  to  trust 
fund  subject  to  rules  of  equity  applicable. 

Partnership  after  death.    Note,  79  Am.  St.  Rep.  715. 

Liability  of  decedent's  estate  and  of  his  representative  when 
partnership  business  is  continued  after  death  of  partner.  Note, 
86  Am.  Dec.  601,  602. 

Liability  of  entire  estate  of  decedent  for  debts  contracted  in  carry- 
ing on  business  as  directed  by  will.    Note,  Ann.  Oas.  19150,  368. 

Personal  representative,  testamentary  trustee  or  guardian  carrying 
on  business.    Note,  40  L.  B.  A.  (N.  S.)  226. 

Authority  of  executor  to  carry  on  trade  with  funds  of  testator. 
Note,  12  E.  B.  0.  45. 

Agpreement  for  sharing  profits  as  constituting  a  partnership.  Note, 
19  £.  B.  0.  402. 

108  XT.  S.  447-460,  26  L.  Ed.  405,  UNITT  v.  BUBEAOE. 

Act  legaUjdng  elections  on  question  of  Issuing  county  railroad  aid 
bonds,  and  authorizing  stock  subscription  and  issuance  of  bonds,  is  a  public 
act  which  need  not  be  specially  pleaded. 

Approved  in  White  v.  Bracelin,  144  Mich.  336,  337,  107  N,  W.  1056, 
1057,  holding  statute  prohibiting  sale  of  intoxicating  liquor  within  cer- 
tain distance  of  schools  in  a  certain  county  constitutional ;  Western  etc. 
R.  Co.  V.  Roberson,  61  Fed.  694,  9  C.  C.  A.  646,  court  taking  judicial 
notice  of  two  acts  incorporating  railroads;  Crawford  v.  Linn  Co.,  11 
Or.  500,  6  Pac.  747,  holding  law  levying  tax  a  public  statute  of  which 
citizens  must  take  notice;  Gnild  v.  First  Nat.  Bank,  4  S.  D.  583,  57 
N.  W.  504,  holding  law  pjroviding  for  different  rates  of  interest  in  differ- 
ent counties  a  general  law  and  valid;  dissenting  opinion  in  Bartlett  v. 
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Hipkins,  76  Md.  36,  24  Pac.  535,  majority  holding  act  incorporating 
vestries  of  a  particular  religious  denomination  a  private  act. 

Explained  in  Maxwell  v.  Tillamook  Co.,  20  Or.  499,  26  Pac.  804,  hold- 
ing act  appropriating  funds  to  build  roads  in  certain  county  special  and 
unconstitutional. 

m 

Statute,  which  supplements  and  amends  a  public  act,  is  also  a  public 
act  and  need  not  be  qiecially  pleaded. 

Approved  in  State  v.  Indian  Territory  etc.  Oil  Co.,  32  Okl.  610,  123 
Pac.  167,  holding  court  will  not  take  judicial  notice  of  act  extending 
lease  of  oil' land  in  Osage  nation;  dissenting  opinion  in  State  v.  Port 
Royal  etc.  R.  R.  Co.,  46  S.  C.  451,  23  S,  E.  378,  arguendo. 

Act  legalizing  county  bond  election  and  authorizing  issue  of  bonds  to 
aid  railroad  was  fairly  expressed  in  title,  and  was  not  obnoxious  to  Illi- 
nois Constitution  proTiding  that  "no  private  or  local  law  shall  embrace 
more  than  one  subject,  and  shall  be  expressed  in  title." 

Approved  in  Walnut  v.  Wade,  103  U.  S.  692,  26  L.  Ed.  529,  boldino; 
valid,  issue  of  bonds  under  act  entitled  as  an  act  to  incorporate  rail- 
road; Baltimore  etc.  R.  R.  Co.  v.  Jefferson  Co.,  29  Fed.  307,  upholdini^ 
act  extending  railroad  and  authorizing  subscriptions  in  aid  thereof; 
Illinois  V.  Illinois  etc.  R.  R.  Co.,  33  Fed.  766,  sustaining  act  granting 
fee  to  part  of  certain  lands  to  railroad  and  fee  to  another  part  to  city; 
Ingles  V.  Straus,  91  Va.  217,  21  S.  E.  492,  act  providing  for  an  election 
and  removal  of  county  seat;  Commonwealth  v.  Brown,  91  Va.  772,  28 
L.  R.  A.  113,  21  S.  E.  360,  upholding  act  providing  for  arrangement, 
etc.,  of  oyster  grounds  and  taxation  of  oysters. 

Sufficiency  of  the  title  to  a  statute.  Note,  64  Am.  St  Rep.  75, 
77,  104,  106. 

Constitutional  requirement  that  no  law  shall  embrace  more  than  one 
subject,  which  must  be  expressed  in  title.  Note,  58  Am.  Dec. 
600. 

Under  Illinois  Constitution,  wh^e  statute  contains  matters  not  ex- 
pressed in  title,  those  which  are,  wUl  stand,  while  those  relating  to  other 
subjects  fall. 

Approved  in  Spain  v.  St.  Louis  etc.  R.  Co.,  161  Fed.  529,  upholdinir 
Federal  Employers'  Liability  Act;  Pressor  v.  Illinois,  116  U.  S.  263, 
29  L.  Ed.  618,  6  Sup.  Ct.  583,  holding  provisions  of  military  code  of 
Illinois,  respecting  parading  of  troops  without  license  valid;  Levis  v. 
Newton,  75  Fed.  895,  holding  ordinance  granting  use  of  streets  for 
lighting  plant  valid,  though  section  making  right  '* perpetual"  was  void; 
Donnersberger  v.  Prendergast,  128  111.  236,  21  N.  E.  3,  holding  discon- 
nection of  territory  of  one  town  and  annexation  to  another  valid,  though 
part  of  act  authorizing  it  was  void. 
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* 

Effeet  of  partial  invalidity  of  statnte.    Note,  Ann.  Gas.  1916D,  28, 
40. 

103  n.  a.  461-^70,  26  L.  Ed.  409,  WIOKB  T.  0BTBX7M. 

New  combination  of  known  elements,  so  as  to  produce  new  and  useful 
resnlts,  is  patentable*  e.  g.,  invention  covered  hj  Wickes'  patent. 
No.  38,924,  for  shoe-naiUng  macbine. 

Approved  in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  384,  68  L.  Ed. 
1041,  29  Sup.  Ct.  652,  upholding  Golding  patent  No.  527,242  for  making 
expanded  sheet  metal;  American  Sulphite  Pulp  Co.  v.  Hinckley  Fibre 
Co.,  217  Fed.  64,  holding  pulp  digester  having  cement  acid-proof  lining 
not  infringed  by  digester  containing  Panzl  patent  lining;  Fellow  v.  Bor- 
den's Condensed  Milk  Co.,  180  Fed.  439,  holding  machine  for  ridding 
cans  of  excess  solder  by  means  of  centrifugal  force  was  not  new. 

Ckmtrivance  to  make  new  idea  practically  useful,  not  idea  itself,  is 
patentable. 

Approved  in  Manhattan  General  Const.  Co.  v.  Helios-Upton  Co.,  135 
Fed.  788,  holding  patent  for  regulating  electric  currents  void  as  being 
merely  for  operative  theory  and  not  for  contrivance;  Milwaukee  Carv- 
ing Co.  V.  Bmnswick-Balke-Collender  Co.,  126  Fed.  188,  61  C.  C.  A. 
175,  holding  carving  machines,  one  operating  vertically  and  other  hori- 
zontally, neither  infringe  the  other  patent;  Stephenson  v.  Allison,  123 
Ala.  449,  26  South.  293,  holding  chum  embracing  a  new  device  or  ele- 
ment of  a  new  combination  of  known  devices  producing  new  and  useful 
results  is  patentable;  Westinghouse  v.  Boyden  Power  Brake  Co.,  170 
U.  S.  557,  42  L.  Ed.  1144, 18  Sup.  Ct.  716,  holding  process,  to  be  x>atent- 
able,  must  involve  chemical  or  similar  elemental  action;  Morley  Co.  v. 
Lanca^er,  23  Fed.  344,  holding  principle  of  sewing  buttons  to  fabrie 
automatically  not  patentable;  Campbell  Press  Co.  v.  Duplex  Press  Co., 
86  Fed.  320,  reaflirming  rule. 

Patent  for  combination  is  not  infringed  by  device  dispensing  with  any 
essential  elements  thereof  without  sabstitnting  equivalents;  hence,  Ostmm's 
patent.  No.  172,670,  for  improvement  in  box-nailing  machines,  does  not 
Inftinge  Wickes^  patent,  No.  38,924. 

Approved  in  Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194 
Fed.  133,  114  C.  C.  A.  204,  holding  machine  for  making  paper  bags  was 
not  infringed;  United  States  Axle  etc  Co.  v.  Wurster,  38  Fed.  430, 
holding  device  not  infringed  by  article  omitting  essential  element;  Nor- 
ton V.  Jensen,  49  Fed.  869,  1  C.  C.  A.  452,  holding  combination  claim 
not  infringed  unless  every  element,  or  its  mechanical  equivalent,  is  used ; 
Holloway  v.  Dow,  64  Fed.  517,  reaflBrming  rule-;  Campbell  Press  Co.  v. 
Duplex  Press  Co.,  86  Fed.  323,  holding  devices  not  infringed  because 
parts  of  one  cannot  be  substituted  in  the  other  without  rearrangement. 
XI— 21 
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Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0.  159. 

103  n.  B.  471-479,  26  L.  Ed.  314,  EDWABDS  y.  UNITED  8TATEB. 

Common  law  will  be  premuned,  by  United  States  Svprema  Courts  to 
preyail  in  a  State,  nnless  contrary  is  shown. 

Approved  in  Amy  v,  Watertbwn,  130  U.  S.  316,  32  L.  Ed.  951,  9  Sup. 
Ct.  535,  following  rule. 

In  Sfficlilgan,  common-law  role  that  resignation  is  not  complete  so  as 
to  yacate  offlce,  until  accepted  or  acted  upon  by  making  new  appointment, 
prevails;  hence,  return  to  mandamus,  alleging  mere  tender  of  resignation 
prior  to  service  of  writ  upon  defendant  as  township  supervisor,  is 
insufficient. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  681,  holding  com- 
pleted act  not  an  offense  at  time  of  cbmmission  cannot  become  such 
subsequently,  and  elected  officer  is  de  facto  until  he  accepts;  Town  of 
Nome  V.  Rice,  3  Alaska,  605,  606,  609,  upholding  issuance  of  mandamus 
to  compel  councilman  to  assume  duties  of  officer  when  resignation  was 
not  accepted ;  State  v.  Huff,  172  Ind.  7,  139  Am.  St.  Bep.  355,  87  N.  E. 
144,  holding  where  power  to  appoint  assessor  was  in  auditor,  resignation 
addressed  to  board  of  commissioners  was  unavailing;  Johnson  v.  Oris- 
wold,  177  Mass.  36,  58  N.  E.  157,  holding  statute  of  a  county  not  requir- 
ing written  resignation  of  officer,  such  resignation  may  be  shown  by 
parol  evidence ;  State  v.  Murphy,  30  Nev.  422,  428,  430,  435,  18  L.  R.  A. 
(N.  S.)  1210,  97  Pao.  394,  720,  721,  723,  holding  where  no  acceptance 
is  necessary,  officer  may  withdraw  resignation  before  day  on  which  it 
is  to  take  effect ;  Fryer  v.  Norton,  67  N.  J.  L.  639,  52  Atl.  476,  holdinir 
resignation  of  councilman  being  laid  before  mayor  and  council,  and 
acceptance  refused,  the  incumbent  remains  in  office;  Commonwealth  v. 
Krapf,  249  Pa.  84,  94  Atl.  554,  holding  officer  cannot  vote  at  meeting 
accepting  his  resignation  and  appointing  successor;  State  v.  Stickler, 
80  S.  C.  70,  71,  128  Am.  St  Rep.  855,  15  Ann.  Gas.  136,  61  S.  E.  213. 
upholding  right  of  officer  to  withdraw  resignation  before  it  is  acted 
upon;  Keen  v.  Featherston,  29  Tex.  Civ.  565,  69  S.  W.  984,  holding  the 
contract  for  public  service  imposes  a  mutual  obligation  upon  the  officer 
and  the  public,  which  cannot  be  arbitrarily  dispensed  with  by  either 
party;  State  v.  Superior  Court,  46  Wash.  621,  123  Am.  St.  Rep.  948,  13 
Ann.  Oas.  870,  12  L.  R.  A.  (N.  S.)  1010,  91  Pac.  6,  holding  successor 
elected  before  resignation  is  accepted  has  no  right  to  office;  Hebb  v. 
County  Ct.  of  Tucker  County,  49  W.  Va.  742,  37  S.  E.  682,  holding 
every  official  must  discbarge  his  duties  while  he  remains  in  office,  and 
he  cannot  lay  down  these  duties  until  those  in  authority  are  satisfied; 
Thompson  v.  United  States,  103  U.  S.  480,  26  L.  Ed.  522,  holding  pro- 
ceeding against  township  officer  to  enforce  tax  levy  does  not  abate  by 
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reason  of  his  resignation;  United  States  v.  Justices^  etc.^  10  Fed.  463, 
464,  holding  resigning  offieer  remains  under  obligation  to  obey  man- 
damns  until  appointment  of  successor;  People  v.  Williams,  145  III. 
580,  36  Am.  St.  Bep.  619,  24  L.  R.  A.  496,  33  N.  E.  852,  holding  resigna- 
tion ineffective  to  relieve  from  duties  of  office  until  accepted;  State  v. 
Clayton,  27  Kan.  445,  41  Am.  Bep.  421,  holding  resignation^  accepted 
to  tak^  effect  on  appointment  of  successor,  not  complete  until  such  ap- 
pointment ;  Clark  v.  Board  of  Education,  112  Mich.  657,  71  N.  W.  177, 
McGhee  v.  Dickey^  4  Tex.  Civ.  App.  105,  23  S.  W.  405,  and  Coleman  v. 
Sands,  87  Va.  695,  696,  697,  13  S.  E.  150  (but  see  dissenting  opinion  in 
87  Va.  703,  704, 13  S.  J:.  152),  all  holding  resignation  not  complete  until 
accepted  by  proper  authority;  Attorney  General  v.  Taggart,  66  N.  H. 
372,  issuing  mandamus  to  compel  president  of  senate  to  exercise  powers 
of  Governor  during  latter 's  disability;  Evans  v.  Johnson,  39  W.  Va.  307, 
45  Am.  St.  Bep.  919,  23  L.  B.  A.  748,  19  S,  E.  625,  holding  committee 
of  insane  person  cannot  resign ;  United  States  v.  Justices  of  Lauderdale 
County,  10  Fed.  462,  holding  resignation,  in  order  to  avoid  obedience 
to  mandamus,  not  contempt;  State  v.  Augustine,  113  Mo.  25,  35  Am.  St. 
Bep.  698,  20  S.  W.  651,  holding  resignation  accepted  by  proper  authority 
cannot  be  recalled;  State  v.  Chadwick,  10  Or.  469,  as  to  effect  of  official 
bond. 

Distinguished  in  State  v.  Popejoy,  165  Tnd.  179,  74  N.  E.  995,  holding 
where  county  commissioners  of  several  counties  interested  in  a  joint 
drainage  proceeding  appoint  viewers  to  represent  different  counties, 
their  resignation  may  be  accepted  in  county  appointing,  though  not  the 
oounty  in  which  proceeding  commenced;  Amy  v.  Watertown,  130  U.  S. 
316,  82  L.  Ed.  951,  9  Sup.  Ct.  535,  holding  vacancy  in  mayor's  office 
did  not  authorize  service  on  substituted  officer;  State  v.  Blakemore,  40 
Mo.  App.  411,  holding  suspension  of  clerk  of  court  does  not  disable 
him  from  resigning;  Reiter  v.  State,  51  Ohio  St.  78,  28  L.  B.  A.  688, 
36  N.  E.  944,  holding  resignation,  without  acceptance,  creates  vacancy, 
£;iving  jurisdiction  to  appoint  successor. 

Office — Obligation  to  accept.    Note,  86  Am.  St.  Bep.  628,  524,  525, 
526. 

Person  or  body  to  whom  resignation  from  public  office  should  be 
tendered.    Notes,  6  Ann.  Gas.  688;  Ann.  Gas.  1913G,  604. 

Mandamus  to  compel  official  action  by  former  public  officer.    Note, 
8  Ann,  Gas.  178. 

Necessity  of  acceptance  of  resignation  from  public  office.    Note, 
18  Ann.  Gas.  878. 

NecessHy  for  acceptance  to  complete  resignation  of  office.    Note, 
28  L.  B.  A.  681. 

Compelling  citizen  to  accept  office.    Note,  24  L.  B.  A.  498. 
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•     Mandamus  to  compel  officer  after  expiration  of  term,  to  perform 
official  duty.    Note,  36  L.  R.  A.  (N.  8.)  1085. 

103  U.  S.  480-486,  26  L.  Ed.  521,  THOMPSON  T.  UNITED  STATES. 

Tender  of  resignation  by  snperrisor,  by  filing  same  witb  clerk,  will 
not  relieve  bim  of  bia  official  character  wltbont  an  acceptance  or  a  new 
appointment. 

Approved  in  United'  States  v.  Justices,  10  Fed.  463,  464,  following 
rule;  McGhee  v.  Dickey,  4  Tex.  Civ.  App.  105,  23  S.  W.  405,  withdrawal 
of  unaccepted  resignation  does  not  create  a  vacancy;  Town  of  Nome 
v.  Rice,  3  Alaska,  605,  609,  upholding  writ  of  mandamus  compelling 
eouncilman  to  assume  duties  of  office  where  resignation  had  not  been 
accepted;  Keen  v.  Featherston,  29  Tex.  Civ.  565,  69  S.  W.  984,  holding 
an  officer  whose  resignation  has  been  accepted,  but  whose  successor  has 
not  been  appointed,  is  still  such  officer. 

Necessity  of  acceptance  of  resignation  from  public  office.    Note, 
13  Ann.  Oaa.  873. 

Necessity  for  acceptance  to  complete  resignation  of  office.    Note, 
23  L.  R.  A.  681. 

Evidence  to  show  attempted  resignation  of  officer  was  for  puipose  of 
frustrating  collection  of  debt  against  municipality,  and  a  ftand  upon  its 
creditor,  seeking,  by  mandamus,  to  compel  payment,  held,  admissible. 

Cited  in  Brown  v.  Board  of  Assessors,  53  N.  J.  L.  161,  20  Atl.  967, 
arguendo. 

Appointment  of  new  incumbent  In  place  of  officer  mandanmsed,  after 
return  was  made,  to  be  effectual  as  matter  of  def enae,  should  be  set  up  by 
plea  puis  darrein  continuance. 

Distinguished "^in  United  States  v.  Ballinger,  35.  App.  D.  C.  438,  filing 
of  supplemental  answer  to  petition  for  mandamus  does  not  operate  as 
abandonment  by  respondent  of  every  contention  in  case  except  those  put 
in  issue  by  such  answer. 

Mandamus  against  governmental  officers,  merely  personal  and  not 
involving  any  diarge  againat  the  government,  abate  on  expiration  of  term 
of  office. 

Approved  in  Richardson  v.  McChesnoy,  218  U.  S.  493,  64  L.  Ed.  1122, 
31  Sup.  Ct.  43,  holding  expiration  of  term  of  office  abates  suit  for  man- 
damus to  compel  officer  to  certify  names  of  nominees  to  Congress; 
Dabney  v.  Dabney,  20  App.  D.  C.  451,  holding  code  provision  that  no 
divorce  should  be  granted  except  for  adultery  may  except  suits  then 
pending;  Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S.  31,  33,  41  L.  Ed. 
628,  17  Sup.  Ct.  227,  holding  action  against  Secretary  of  Interior  abates 
upon  his  resignation;  United  States  v.  Buttcrworth,  169  U.  S.  603,  42 
L.  Ed.  874,  18  Sup.  Ct.  442,  suit  against  commissioner  to  compel  issu- 
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ance  of  patent  abates  on  his  death;  United  States  ▼.  Jostiees,  10  Fed. 
462y  resignation  to  avoid  obedience  to  mandamus  is  not  contempt. 

Distinguished  in  Eureka  Pipe  line  Co.  v.  Riggs,  75  W.  Va.  358,  359, 
360,  362,  83  S.  E.  1023,  1024,  holding  death  of  sheriff  does  not  abate 
suit  to  collect  excess  taxes  paid. 
• 
Mandamus  does  not  abate  by  expiration  of  oilLce  of  defendant^  where 
there  is  a  continuing  duty  irrespective  of  incumbent,  and  proceeding  is  to 
enforce  an  obligation  of  the  corporation  to  which  office  is  attached; 
e.  g.,  to  compel  township  officer  to  take  proper  steps  towards  levy  of  tax 
to  pay  Judgment, 

Approved  in  Murphy  v.  Utter,  186  U.  S.  102,  103,  46  L.  Ed.  1075, 
1076,  22  Sup.  Ct.  770,  holding  the  proceedings  may  be  commenced  with 
one  set  of  officers,  and  terminate  with  another,  the  latter  being  bound 
by  the  judgment;  Hicks  v.  Cleveland,  106  Fed.  466,  45  C.  C.  A.  429, 
holding  mandamus  of  officers  charged  with  levying  and  collecting  taxes 
to  pay  judgment  against  municipality  binds  them  and  their  successors; 
Devereaux  v.  Brownsville,  29  Fed.  750,  granting  mandamus  to  enforce, 
by  taxation,  pa3rment  of  judgments  against  original  corporation  which 
succeeded  extinct  municipality;  Utter  v.  Franklin,  7  Ariz.  306,  64  Pac. 
429,  holding  mandamus  to  compel  loan  commissioners  of  a  territory  to 
fund  bonds  did  not  abate  with  expiration  of  their  term  of  office;  In  re 
Counties  vl  County  of  Alturas,  4  Idaho,  155,  05  Am.  St.  Bep.  58,  37 
Pac.  351,  holding  where  the  duty  is  continuous,  the  cause  of  action  does 
not  abate  by  any  set  of  officers  going  out  of  office;  State  v.  Wurdemann, 
183  Mo.  App.  42, 166  S.  W.  353,  holding  mandamus  lies  to  compel  author- 
ities to  allow  county  attorney  to  represent  commonwealth  in  suit;  Ter- 
ritory V.  Mayor  etc.  of  City  of  Socorro,  12  N.  M.  184,  76  Pac.  284, 
mandamus  properly  directed  to'  mayor  and  city  council  to  compel  tax 
levy ;  People  v.  La  Chicotte,  187  N.  Y.  5,  116  Am.  St  Bep.  586,  10  Ann. 
Oaa.  58,  79  N.  £.  891,  holding  death  of  commissioner  of  bridges  should 
not  abate  suit  to  compel  reinstatement  of  deputy ;  Hebb  v.  County  Court 
of  Tucker  Co.,  49  W.  Va.  734,  742,  37  S.  E.  679,  682,  holding  expiration 
of  office  makes  no  difference,  mandamus  binds  successors  of  municipal 
or  other  corporation, . or  legal  board  having  continuous  existence;  Die- 
fenderfer  v.  State,  14  Wyo.  309,  83  Pac.  592,  where  municipal  officers 
compelled  to  issue  bonds;  In  re  Parker,  131  U.  S.  227,  33  L.  Ed.  125, 
9  Sup.  Ct.  710,  upholding  mandamus,  although  court  is  composed  of 
different  members  from  those  complained  against;  Harshman  v.  Knox 
County,  122  U.  S.  318,  80  L.  Ed.  1156,  7  Sup.  Ct.  1176,  and  Howard  v. 
City  of  Huron,  6  S.  D.  185,  26  L.  B.  A.  500,  60  N.  W.  805,  mandamus 
to  collect  tax  to  pay  judgment  is  in  nature  of  an  execution;  Knox 
County  V.  Harshman,  133  U.  S.  156,  83  L.  Ed.  588,  10  Sup.  Ct.  258, 
where  officer's  return  shows  service  on  clerk,  execution  cannot  bo  re- 
strained  because  service  was  not  made;  Fox  v.  Trinidad  Water- Works 
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Co.,  7  Colo.  App.  405,  43  Pac.  1053,  holding  writ  would  not  lie  against 
treasurer  after  expiration  of  his  term;  Norwalk  etc.  Light  Co.  v.  Com- 
mon Council  of  Norwalk,  71  Conn.  390,  42  Atl.  85,  mandamus  against 
board  should  be  directed  to  it  by  its  legal  designation;  Kimerer  v. 
State,  129  Ind.  592,  29  N.  E.  179,  compelling  election  board  to  reas* 
semble;  State  v.  Puckett,  7  Lea,  711,  mandamus  to  compel  county  judge 
to  issue  warrant  for  costs  of  witness  does  not  abate  with  the  expiration 
of  his  term;  dissenting  opinion  in  People  v.  Morton,  156  N.  Y.  159, 
41  li.  B.  A.  239,  50  N.  E.  799,  majority  denying  order,  where  officers 
had  changed  during  mandamus  proceedings;  State  v.  King,  32  Fla.  420, 
13  South.  892,  arguendo. 

Distinguished  in  State  y.  Board  of  State  Canvassers,  32  Mont.  17, 
79  Pac.  403,  holding  action  to  compel  state  board  of  canvassers  to  recon- 
vene and  certify  votes  cast  for  certain  office  abated  with  expiration 
of  term  of  majority  of  board. 

Abatement  of  mandamus  by  termination  of  respondent's   office. 
Note,  4  Ann.  Gas.  75. 

Mandamus  to  compel  officer  after  expiration  of  term,  to  perform 
official  duty.    Note,  36  L.  B.  A.  (N.  S.)  1085. 

103  U.  8.  485-494,  26  L.  Ed.  364,  KEEN  V.  HUIDEKOPEB. 

If  cause  is  removable  and  statute  has  been  complied  with,  by  filing 
transcript,  etc.,  Jurisdiction  of  Federal  courts  attaches,  notwithstanding 
refusal  of  State  court  to  order,  and  its  subsequent  proceedings  are  void. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U,  S.  217,  53 
L.  Ed.  769,  29  Sup.  Ct.  430,  holding  decision  of  Federal  court  in  dis- 
missing suit  is  binding  on  State  court;  Mannington  v.  Hocking  Valley 
Ry.  Co.,  183  Fed.  140,  holding  suit  based  on  violation  of  Sherman 
Anti-trust  Act  is  one  properly  removable  to  Federal  courts;  Hubbard 
V.  Chicago  M.  &  St.  P.  Ry*  Co.,  176  Fed.  998,  refusing  to  remove  cause 
arising  under  Federal  Employers'  Liability  Act;  Barlow  v.  Chicago 
&  N.  W.  Ry.  Co.,  164  Fed.  769,  holding  action  brought  in  State  court 
by  nonresident  alien  and  against  citizen  of  another  State  is  removable; 
Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  326,  79  C.  C.  A.  259,  holding 
motion  to  remand  based  solely  on  ground  that  proceedings  for  removal 
were  irregular  will  be  denied ;  Mutual  Life  Ins.  Co.  v.  Langley,  145  Fed. 
420,  holding  order  of  State  court  not  necessary  to  removal,  and  enjoin- 
ing further  proceedings  therein;  North  American  Transportation  etc. 
Co.  V.  Howells,  121  Fed.  698,  58  C.  C.  A.  442,  holding  in  removal  suits 
Federal  court  •cannot  grant  commission  to  take  deposition  without  a 
legal  basis  being  shown  therefor;  Loop  v.  Winters'  Estate,  115  Fed. 
365,  holding  State  court  need  not  order  cause  removed,  nor  need  plain- 
tiff have  notice  of  removal  to  give  Federal  court  jurisdiction;  Ashe  v. 
Union  etc.  Ins.  Co.,  115  Fed.  235,  holding  the  filing  of  petition  for 
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removal  with  sufficient  bond  removes  the  cause  from  State  conrt,  and 
no  notice  of  removal  need  be  given  plaintiff;  Home  Ins.  Co.  v.  Virginia- 
Carolina  Chemical  Co.,  109  Fed.  689,  holding  removed  eases  are  wholly 
within  the  jurisdiction  of  the  Federal  court,  and  the  State  court  has  lost 
jurisdiction  of  them;  Kirby  v.  Chicago  etc.  B.  R.  Co.,  106  Fed.  553, 
holding  appearance  in  State  court  after  petition  for  removal  is  denied 
is  no  waiver  of  rights  to  try  case  in  Federal  court ;  Finney  v.  American 
Bonding  Co.,  13  Idaho,  638,  91  Pac.  318,  holding  defendant  proceeding 
to  trial  after  refusal  to  remove  cannot,  on  appeal,  complain  of  latter 
order;  Swiff  v.  Hoblawetz,  10  Kan.  App.  63,  61  Pac.  970,  holding  dis- 
missal of  removed  suit  by  Federal  court  otherwise  than  upon  merit 
does  not  bar  action  upon  same  cause  in  State  court;  Krueger  v.  Chicago 
etc.  Ry.  Co.,  84  Mo.  App.  363,  holding  in  removal  suit  Federal  court 
has  exclusive  jurisdiction  of  case,  but  not  of  subject  matter  of  contro* 
versy,  which  may  be  presented  in  subsequent  case;  Golden  v.  Northern 
Pac.  Ry.  Co.,  39  Mont.  447, 18  Ann.  Oas.  886,  34  L.  R.  A.  (N.  S.)  1154, 
104  Pac.  553,  holding  defendant  waiting  until  second  day  of  trial  to  file 
petition  for  removal  will  be  deemed  to  have  waived  rights;  Bolen-Damell 
Coal  Co.  V.  Kirk,  25  Okl.  278,  26  L.  R.  A.  (N.  S.)  270,  106  Pac.  815,  and 
Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  126,  124  Pac.  42,  both  holding 
Federal  court  has  sole  right  to  determine  question  of  removal;  Hooper 
V.  Atlanta  etc.  Ry.  Co.,  106  Tenn.  34,  35,  36i,  60  S.  W.  609,  holding  dis- 
missal of  removed  cases  from  Federal  court  without  determination  of 
merit  gives  State  court  original  jurisdiction  of  such  causes  of  action; 
Holbrook  v.  J.  J.  Quinlan  &  Co.,  84  Vt.  418,  80  Atl.  341,  holding  where 
Federal  court  has  once  renounced  jurisdiction.  State  court  may  pro- 
ceed to  determination  on  merits ;  dissenting  opinion  in  Mclver  v.  Florida 
Cent.  R.  R.  Co.,  110  Ga.  232,  36  S.  E.  779,  majority  holding  plaintiff 
nonsuited  or  suit  voluntarily  dismissed  in  Federal  court  may  bring 
another  suit  on  same  cause  of  action  in  State  court  within  statute  of 
limitations ;  National  Steamship  Co.  v.  Tugman,  106  U.  S.  123,  27  L.  Ed. 
89,  1  Sup.  Ct.  61,  Lund  v.  Chicago  etc.  Ry.  Co.,  78  Fed.  385,  Eisenmann 
V.  Delemar's  Nevada  Gold  Min.  Co.,  87  Fed.  250,  Postal  Tel.  Cable  Co. 
V.  Southern  Ry.  Co.,  88  Fed.  '805,  and  Winslow  v.  Collins,  110  N.  C. 
121,  14  S.  E.  513,  all  following  rule;  Baltimore  etc.  R.  R.  Co.  v.  Kountz, 
104  U.  S.  15,  26  L.  Ed.  646,  jurisdiction  of  Circuit  Court  is  not  lost 
by  failure  "of  petitioner  to  enter  record  and.  docket  cause  on  first  day 
of  next  term;  Stone  v.  South  Carolina,  117  U.  S.  432,  29  L.  Ed.  968, 
6  Sup.  Ct.  800,  and  North  American  Loan  etc.  Co.  v.  Colonial  etc.  Mort- 
gage  Co.,  3  S.  D.  604,  34  N.  W.  665,  decision  of  State  court  against 
removal  is  reviewable;  Miller  v.  Tobin,  9  Sawy.  407,  18  Fed.  613, 
and  kludge  v.  Anderson,  19  Fed.  886,  jurisdiction  of  State  court  ceases 
upon  filing  of  petition  and  bond;  Wagner  v.  Drake,  31  Fed.  852,  re- 
fusing to  restrain  proceedings  in  State  court,  jurisdiction  of  Federal 
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court  being  doubtful;  Torrent  v.  Martin  dumber  Co.,  37  Fed.  729,  time 
to  plead  does  not  begin  to  ran  until  record  is  entered;  Brigham  v. 
Thompson  Lumber  Co.,  55  Fed.  884,  holding  amended  petition,  after 
remand,  did  not  relate  back  to  filing  of  original  petition;  Springer  v. 
Howes,  69  Fed.  850,  Federal  and  State  courts  have  equal  right  to  deter- 
mine sufficiency  of  petition  for  removal;  Hamilton  v.  Fowler,  83  Fed. 
325,  328,  holding  party  cannot  be  compelled  to  appear  before  next  term ; 
St.  Louis  etc.  R.  R.  Co.  v.  Ransom,  29  Kan.  300,  holding  objection  to 
removal. came  too  late;  Dunn  v.  Burlington  etc.  Ry.  Co.,  35  Minn.  75, 
27  N.  W.  449  (see  dissenting  opinion  in  35  Minn.  83,  27  N.  W.  453), 
if  action  is  not  removable,  State  can  try  case  notwithstanding  petition 
and  bond;  Hickman  v.  Missouri,  K.  &  T.  Ry.  Co.,  151  Mo.  655,  53  S.  W. 
453,  holding  action  not  removable,  commissioners  being  only  formal 
parties;  Texas  &  P.  Ry.  Co.  v.  McAllister,  59  Tex.  356,  holding  State 
court  can  pass  on  sufficiency  of  petition;;  Birdseye  v.  Shaefer,  37  Fed. 
827,  Lake  St.  El.  R.  Co.  v.  Farmers*  Loan  &  T.  Co.,  77  Fed.  773,  23 
C.  C.  A.  448,  and  Maths  v.  Southern  Ry.  Co.,  53  S.  C.  258,  31  S.  E.  244, 
arguendo. 

Distinguished  in  Mclver  v.  Florida  Cent.  R.  R.  Co.,  110  Ga.  227,  36 
S.  E.  777,  holding  plaintiff  nonsuited  or  suit  voluntarily  dismissed  in 
Federal  court  may  bring  another  suit  on  same  cause  of  action  in  State 
court  within  statute  of  limitations;  Bamhart  v.  Davis,  30  Kan.  524,  2 
Pac.  634,  holding  judgment  rendered  after  change  of  venue  is  denied  is 
not  void;  dissenting  opinion  in  Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  147, 
41  S.  E.  965,  majority  holding  railroad  company  incorporated  under 
laws  of  another  State  is  a  nonresident  for  the  purpose  of  removal  of 
causes  to  Federal  court. 

Action  of  replevin,  where  sheriff  is  def endant*  is  removable  at  in- 
stance of  nonresident  plaintiff,  and  the  suit  and  subject  matter  of  same 
are  both  transferred  to  Federal  court. 

Approved  in  Hatcher  v.  Hendrie  etc.  Mfg.  &  Supply  Co.,  133  Fed.  269, 
68  C.  C.  A.  19,  holding  lien  obtained  by  attachment  in  suit  in  State 
court  enforceable  after  removal  as  if  obtained  in  Federal  court; 
Dietzsch  v.  Huidekoper,  103  U.  S.  496,  26  L.  Ed.  498,  following  rule: 
In  re  Iowa  &  Minn.  Const.  Co.,  3  McCrary,  315,  10  Fed.  405,  appoint- 
ment of  receiver  did  not  affect  removal;  Wagner  v.  Drake,  31  Fed.  852, 
refusing  to  restrain  proceedings  in  State  court,  jurisdiction  of  Federal 
court  being  doubtful;  Friedman  v.  Israel,  21  Fed.  803,  804,  directing 
marshal  to  take  property  from  sheriff  held  under  attachment. 

Upon  question  of  removal,  it  is  immaterial  whether  or  not  the  suit  as 
an  original  action  could  have  been  maintained  in  Federal  court. 

Approved  in  Gassman  v.  Jarvis,  100  Fed.  147,  holding  dismissal  of 
removed  suit  without  determination  of  merits  is  no  bar  to  a  new  suit 
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inyolving  same  cause  in  the  State  court;  Filler  v.  Levy,  17  Fed.  612, 
removing  probate  proceedings;  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25 
Fed.  740,  if  State  court  had  no  jurisdiction,  Federal  court  cannot  ac- 
quire it;  Bigelow  v.  Nickerson,  70  Fed.  121,  80  L.  R.  A.  S41, 17  C,  C.  A. 
1,  statute  attempting  to  limit  enforcement  of  statutory  right  to  State 
courts  is  Toid. 

By  proceedings  for  remoTal,  Jurisdiction  is  transferred  to  Federal 
court,  and  filing  }>y  plaintiff  of  replication  in  State  court,  after  such,  re- 
moval, and  prosecution  of  action  to  a  final  heazing  there,  does  not  reinvest 
State  court  with  Jurisdiction,  nor  amount  to  a  waiver  of  any  rights  resnlt- 
ing  to  plaintiffs  ftom  the  removal;  such  suhsequent  proceedings  in  State 
court  were  void. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  245,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  where  afteor' condemnation 
proceedings  between  corporations  of  different  States  removed  to  Federal 
court,  plaintiff  enjoined  from  further  proceedings  in  State  court;  Bux- 
ton V.  Pennsylvania  Lumber  Co.,  221  Fed.  727,  728,  holding  judgment 
rendered  in  State  court  after  filing  of  petition  for  removal  in  Federal 
court  is  a  nullity;  Knight  v.  Shelton,  134  Fed.  440,  holding  Federal 
court  may  pass  upon  question  whether  amendment  to  State  Constitution 
has  been  legally  adopted  if  it  arises  in  case  properly  before  it;  St. 
Bernard  Min.  Co.  v.  MadisonviUe  Traction  Co.,  130  Fed.  795,  holding 
after  case  removed  from  State  to^Federal  court,  latter  court  may  en- 
join further  proceedings  in  State  court;  Hickman  v.  Missouri  etc.  Ry. 
Co.,  97  Fed.  120,  holding  after  removal  of  cause  to  Federal  court,  pros- 
ecution to  final  hea^ring  in  State  court  does^not  reinvest  State  court  with 
jurisdiction;  Southern  Ry.  Co.  v.  Dukes,  7  Ga.  App.  784,  68  S.  E.  332, 
holding  after  petition  and  bond  for  removal  have  been  filed  in  State 
court,  plaintiff  should  apply  to  Federal  court  for  permission  to  dismiss ; 
Swift  S  Co.  V.  Hoblawetz,  10  Kan.  App.  53,  61  Pac.  970,  holding  re- 
moval to  Federal  court  does  not  prevent  plaintiff  from  again  suins^  on 
same  cause  of  action  in  State  court;  McCulloch  v.  Southern  Ry.  Co., 
149  N.  C.  311,  62  S.  B.  1098,  holding  aftex  filing  of  petition  and  bond, 
State  court  cannot  act  on  amended  complaint  subsequently  filed;  Texas 
etc.  Ry.  Co.  v.  Davis,  93  Tex.  388,  55  S.  W.  563,  holding  jurisdiction  of 
Federal  court  is  not  invalidated  by  remanding  case  even  though  the 
State  court  proceeds  with  the  case  to  judgment;  Dietzsch  v.  Huide- 
koper,  103  U.  S.  496,  26  L.  Ed.  498,  McMullen  v.  Northern  Pac.  R.  Co., 
67  Fed.  17,  and  Stix  v.  Keith,  90  Ala.  124,  7  South.  424,  all  following 
rule;  Baltimore  &  0.  R.  Co.  v.  Ford,  35  Fed.  172,  motion  for  continu- 
ance made  after  removal  does  not  confer  juxisdiction  on  State  court; 
Strasburger  v.  Beecher,  44  Fed.  212,  filing  of  stipulation  for  continu- 
ance does  not  waive  right  of  transfer;  Purdy  v.  Miiller  ft  Co.,  81  Fed. 
513,  giving  bond  ta  release  attachment  does  not  waive  right  of  removal ; 
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Meeke  v.  Valley  Town  Mineral  Co.,  89  Fed.  211,  upholding  petition  for 
removal,  filed  after  amended  complaint  and  before  expiration  of  time 
to  answer;  Cox  v.  East  Tennessee  etc.  R.  R.  Co.,  68  Ga.  448,  after  non- 
suit in  Federal  courts,  case  cannot  be  renewed  in  State  court  for  six 
months;  Baltimore  etc.  Ry.  Co.  v.  Fulton,  69  Ohio  St.  578,  581,  44 
Ii.  B.  A.  521,  522,  53  N.  E.  266,  after  Federal  decision,  case  cannot  be 
reconmienced  in  State  court. 

'  Distinguished  in  Patton  v.  Ma^hall,  173  Fed.  357,  26  L.  B.  A.  (N.  8.) 
127,  97  C.  C.  A.  610,  holding  Federal  court  could  not  enjoin  proceeding 
in  action  at  law  in  State  court  between  citizens  of  same  State  to  permit 
one  of  parties  to  litigate  same  question  before  it  by  making  other  party 
a  defendant  in  a  suit  in  equity  pending  therein;  Stevenson's  Admr.  v. 
Illinois  etc.  R.  R.  Co.,  117  Ky.  859,  79  S.  W.  767,  holdir^  action  removed 
to  Federal  court  could  there  be  dismissed  without  prejudice  to  future 
action  in  State  court. 

Waiv^  of  right  to  remove  cause  from  State  to  Federal  court. 
Note,  Ann.  Gas.  1918A,  1840. 

Right  to  commence  new  action  in  State  court  after  removal  to  Fed- 
eral court  and  dismissal  without  prejudice.  Note,  7  L.  B.  A. 
(N.  8.)  501. 

Miscellaneous.  Cited  in  Dietzsch  v.  Huidekoper,  103  U.  S.  495,  26 
Ii.  Ed.  497,  generally. 

103  U.  8.  494-498,  26  L.  Ed.  497,  DISTZ80H  V.  HUIDEKOPEB. 

Federal  court  may  enforce  its  Judgment  in  replevin  salt,  removed 
thereto  from  8tate  court,  by  enjoining  defeated  party  tlierein,  who  has 
proceeded  to  trial  and  obtained  Judgment  in  State  court,  notwithstanding 
removal,  from  proceeding  on  replevin  bond  in  State  court 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.~155,  58 
L.  Ed.  548,  34  Sup.  Ct.  278,  holding  charge  of  fraud  in  joinder  of  parties 
defendant  is  not  sufficient  to  warrant  removal;  Gunter  v.  Atlantic  etc. 
R.  R.  Co.,  200  U.  S.  292,  50  L.  Ed.  487,  26  Sup.  Ct.  252,  where,  after 
Federal  court  had  enjoined  collection  of  certain  taxes,  it  enjoined  later 
action  in  State  court  for  their  collection;  Riverdale  Cotton  Mills 
V.  Alabama  etc.  Mfg.  Co.,  198  U.  S.  196,  49  L.  Ed.  1015,  25  Sup.  Ct.  629, 
holding  after  foreclosure  decree  and  sale  in  Federal  court,  suit  in  State 
court  attacking  title  of  purchasers  at  sale  on  ground  Federal  court  had 
no  jurisdiction  will  be  enjoined;  Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  245,  49  L.  Ed.  464.  25  Sup.  Ct.  251,  where  after 
condemnation  proceeding  ;removed  to  Federal  court,  plaintiff  enjoined 
from  further  proceeding  in  State  court ;  Julian  v.  Central  Trust  Co.,  193 
U.  S.  112,  48  L.  Ed.  689,  24  Sup.  Ct.  399,  holding,  after  property  sold 
on  decree  of  foreclosure  in  Federal  court,  that  court  will  enjoin  sale  to 
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satisfy  judgment  in  State  court  against  mortgagor;  Jackson  v.  Parkers- 
burg  etc.  Ry.  Co.,  233  Fed.  787,  holding  where  creditor  failed  for  two 
years  to  enforce  lien  against  railroad,  he  will  be  enjoined  by  Federal 
court,  since  taking  jurisdiction  over  subject  matter;  Waldo  v.  Wilson, 
231  Fed.  659,  holding  where  summons  is  issued  in  suit  and  controversy 
is  later  determined  to  be  on  equity  side,  issuance  of  summons  will  not 
be  considered  beginning  of  suit  so  as  to  give  precedence  over  action 
brought  in  State  court;  Equitable  Trust  Co.  v.  Western  Pac.  Ry.  Co., 
231  Fed.  486,  holding  where  Federal  court  has  assumed  foreclosure  of 
mortgage  of  railroad,  it  will  enjoin  suit  on  contracts  brought  in  State' 
courts;  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229  Fed.  22, 
23,  holding  pending  determination  of  question  of  removal,  Federal  court 
could  restrain  proceedings  in  State  court;  Pacific  Live  Stock  Co. 
V.  Lewis,  217  Fed.  97,  holding  bill  for  injunction  not  proper  remedy  to 
review  ju<^ment  of  Federal  court  refusing  to  remove  cause;  St.  Louis 
etc  Ry.  Co.  v.  Bellamy,  211  Fed.  176,  holding  whe;re  Federal  court  has 
assumed  question  of  damages  arising  out  of  injunction  against  several 
persons,  it  may  enjoin  proceeding  brought  by  separate  parties  in  State 
court;  Western  Union  Tel.  Co.  v.  Cooper,  182  Fed.  711,  holding  where 
prosecution  on  charge  of  larceny  is  brought  in  Federal  court,  it  cannot 
enjoin  pprosecution  for  malicious  prosecution  brought  against  same 
party  in  State  court ;  Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed. 
281,  holding  where  Federal  court  has  assumed  jurisdiction  over  prop- 
erties of  insolvent  corporation,  it  will  restrain  actions  brought  against 
it  in  State  court;  Rochester  German  Ins.  Co.  v.  Schmidt,  175  Fed.  729, 
99  C.  C.  A.  296,  holding  where  complainant  sued  on  four  insurance 
poUoies,  two  of  which  were  removable,  Federal  court  could  not  enjoin 
action  in  State  court  on  other  two;  Western  R.  of  Alabama  v.  Railroad 
Commission,  171  Fed.  698,  holding  Federal  court  determining  constitu- 
tionality of  act  establishing  railroad  rates  may  enjoin  any  proceedings  ' 
to  punish  for  its  violation ;  Guardian  Trust  Co.  v.  Kansas  City  Southern 
Ry.  Co.,  171  Fed.  49,  28  L.  R.  A.  (N.  S.)  620,  96  C.  C.  A.  285,  holding 
Federal  court,  having  jurisdiction  of  creditors'  bill,  could  not  enjoin 
proceedings  in  State  court  to  determine  state  of  account  between  debtor 
and  third  company;  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  360,  87 
C.  C.  A.  307,  holding  Federal  court  foreclosing  property  of  bankrupt 
railroad  may  enjoin  proceeding  in  State  court  to  decree  judgment  for 
rent  to  be  prior  lien;  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  148 
Fed.  455,  Mutual  Life  Ins.  Co.  v.  Langley,  145  Fed.  422,  and  St.  Bej-nard 
Min.  Co.  V.  Madisqnville  Traction  Co.,  130  Fed.  795,  all  holding  on  re- 
moval of  case  to  Federal  court  plaintiff  will  be  enjoined  from  further 
proceedings  in  State  court ;  Lehman  v.  Graham,  135  Fed.  42,  67  C.  C.  A. 
513,  holding  sec.  720  of  Revised  Statutes  (U.  S.  Comp.  Stats.  1901, 
p.  581),  does  not  prevent  Federal  court  having  jurisdiction  to  determine 
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enit  from  enjoining  subsequent,  proceedings  thereon  in  State  court; 
Hatcher  v.  Hendrie  etc,  Mfg.  &  Supply  Co.,  133  Fed.  270,  68  C.  C.  A.  19, 
holding  where  action  removed  to  Federal  court  after  attachment  lien 
obtained,  later  suit  to  enforce  that  lien  is  ancillary  and  may  be 
brought  in  Federal  court  without  regard  to  parties;  In  re  Mertens, 
131  Fed.  515,  where  Federal  court  in  which  bankruptcy  proceeding 
pending  enjoined  suit  .in  State  court  against  receiver;  Massie  v. 
Buck,  128  Fed.  31,  62  C.  C.  A.  535,  holding  under  Rev.  Stats.,  §  720, 
Federal  court  having  jurisdiction  of  suit  to  set  aside  sheriff's  deed 
may  restrain  defendant  from  disposing  of  land;  Stewart  v.  Wiscon- 
sin Cent.  Ry.  Co.,  117  Fed.  783,  holding  Federal  court  not  prevented 
from  enforcing  its  own  judgments  by  the  statute  which  forbids  it 
to  grant  writ  of  injunction  to  stay  proceedings  in  State  court;  Evans 
v.  Gorman,  115  Fed.  401,  holding  court  which  first  acquires  jurisdic* 
tion  of  controversy  or  of  the  res  should  be  permitted  to  retain 
it  until  the  controversy  is  decided,  and  the  res  discharged  from  its 
control;  In  re  Gutman,  114  Fed.  1011,  holding  third  party  having  no 
legal  rights  to  establish  in  State  court,  the  equitable  powers  of  Fed- 
eral court  should  be  exercised  to  prevent  injustice;  Reinecke  Coal  etc. 
Co.  V.  Wood,  112  Fed.  477,  holding  interlocutory  State  order  refusing 
preliminary  injunction  in  joint  suit  by  several  corporations  no  bar  to 
Federal  suit  by  successor  to  one  of  them  which  was  not  party  to  former 
suit;  Phelps  v.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  465,  61 
L.  R.  A.  717,  50  C.  C.  A.  339,  holding  jurisdiction  of  Federal  court  Once 
acquired  continues  until  judgment  is  satisfied,  and  includes  power  to 
take  all  proper  proceedings-  for  its  enforcement;  Riverdale  Cotton  Mills 
V.  Alabama  etc.  Mfg.  Co.,  Ill  Fed.  432,  holding  appeal  pending  does  not 
prevent  Federal  court,  in  pjroper  action,  from  taking  such  action  as  will 
preserve  rights  of  parties  until  determination  of  appeal;  Coker  v. 
Monaghan  Mills,  110  Fed.  806,  holding  State  court  has  right  to  decide 
whether  petition  for  rempval  sets  forth  sufficient  reasons  therefor;^ 
State  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  110  Fed.  13,  holding  due 
administration  of  justice  in  Federal  court  requires  that  they  have  full 
power  to  issue  all  process  necessary  for  exercise  of  their  jurisdiction; 
Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  holding  when  Federal  court  has 
acquired  priority  of  jurisdiction  it  is  its  duty  to  protect  such  jurisdiction 
by  injunction  if  necessary;  Mercantile  Trust  etc.  Co.  v.  Roanoke  etc.  Ry. 
Co.,  109  Fed.  6,  holding  where  the  injunctive  process  of  a  Federal  court  is 
invoked  to  enforce  its  own  judgment  or  protect  its  own  jurisdiction,  sec- 
tion 720,  Rev.  Stats.,  has  no  application ;  Oliver  v.  Parlin  &  Orendorff  Co., 
105  Fed.  275,  45  C.  C.  A.  200,  holding  possession  of  res  vests  the  court, 
Federal  or  State,  which  has  first  acquired  jurisdiction  with  power  to  hear 
and  determine  all  controversies  relating  thereto;  In  re  Russell,  101  Fed. 
251,  41  C.  C.  A.  323,  holding  prohibition  in  Revised  Statutes  against  en- 
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joining  State  court  has  no  application  in  bankruptcy  proceedings  when 
law  authorizes  injunction;  James  v.  Central  Trust  Co.,  98  Fed.  493,  39 
C.  C.  A.  126,  holding  Federal  court  not  prevented  by  statute  from  grant- 
ing injunction  against  proceeding  in  State  court  where  necessary  to 
render  its  own  decree  effective;  Pennsylvania  Co.  v.  Leeman,  160  Ind. 
18,  66  N.  E.  49,  holding  removal  petition  made  after  amended  complaint 
was  filed  after  answer,  original  complaint  not  being  in  the  record,  dif- 
ferences in  complaint  will  not  justify  removal;  Moran  v.  Sturges,  154 
U.  S.  270,  38  L.  Ed.  985,  14  Sup.  Ct.  1042,  holding  State  court  cannot 
enjoin  libelants  of  vessel  from  proceeding  in  District  Court;  Sharon 
V,  Terry,  13  Sawy.  430,  .1  L.  R.  A.  692,  36  Fed.  366,  holding  Federal 
court  haTing  first  acquired  jurisdiction  may  enjoin  proceedings  under 
State  court  judgment;  Wagner  v.  Drake,  31  Fed.  852,  holding  section 
720,  Revised  Statutes,  prohibiting  Federal  courts  from  bnjoining  pro- 
ceedings in  State  courts,  inapplicable  to  further  proceedings  in  case 
legally  removed;  Baltimore  etc.  R.  B.  Co.  v.  Ford,  35  Fed.  173,  enjoin- 
ing plaintiff  from  pressing  trial  in  State  court  af tesr  removal  to  Federal ; 
Frishman  v.  Insurance  Cos.,  41  Fed.  449,  affirming  right  to  enjoin  State 
court  proceedings  after  removal,  but  denying  injunction,  right  to  re- 
move being  not  finally  decided;  The  Tolchester,  42  Fed.  185,  and  In  re 
Whitelaw,  71  Fed.  738,  enjoining  suits  in  State  court  on  claims  against 
vessels  in  custody  of  District  Cou;rt;  Texas  etc.  Ry.  Co.  v.  Kuteman,  54 
Fed.  551,  4  C.  C.  A.  503,  enjoining  prosecution  in  State  court  of  multi- 
plicity of  actions  not  actually  begun;  Abeel  v.  Culberson,  56  Fed.  333, 
holding  Federal  court  may  enjoin  prosecution  in  State  court  of  suit 
legally  removed;  Bowdoin  College  v.  Merritt,  59  Fed.  8,  and  Central 
Trust  Co.  V.  Western  etc.  Ry.  Co.,  89  Fed.  29,  both  enjoining  parties 
from  prosecuting  in  State  court  subsequent  actions  which  would  defeat 
suits  in  Federal  court ;  Terre  Haute  etc.  Ry.  Co.  v.  Peoria  etc.  Ry.  Co., 
82  Fed.  946,  holding  section  720,  Revised  Statutes,  does  not  deprive 
Federal  court  of  jurisdiction  to  enjoin  State  court  proceedings,  as  ancil- 
lary to  granting  relief  in  case  before  it ;  Fidelity  Ins.  Co.  v.  N'orf oik  etc. 
Ry.  Co.,  88  Fed.  820,  enjoining  State  court  proceedings  to  establish 
claim  of  which  Federal  court  had  prior  jurisdiction;  Iron  Mt.  Ry.  Co. 
V.  Memphis,  96  Fed.  131,  37  C.  C.  A.  410,  holding  Federal  court,  having 
acquired  jurisdiction  of  suit  to  enjoin  enforcement  of  ordinance,  may 
enjoin  suit  for  its  enforcement;  Rodgers  v.  Pitt,  96  Fed.  671,  holding 
Federal  court  may  protect  its  jurisdiction  by  enjoining  further  State 
eonrt  proceedings;  Deford  v.  Mehaffy,  13  Fed.  488,  holding  removal  to 
Federal  court  not  effected  by  enjoining  parties  from  proceeding  in  State 
eourt;  Birdseye  v.  Shaeffer,  37  Fed.  827,  holding  removing  order  merely 
holds  State  court's  jurisdiction  in  abeyance,  and  latter  bound  to  resume 
on  remand;  Pullman's  Palace-Car  Co.  v.  Washburn,  66  Fed.  793,  and 
Lanning  v.  Osborne,  79  Fed.  662,  arguendo. 
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Distinguished  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1668,  34  Sup. 
Ct.  892,  refusing  to  enjoin  proceedings  in  State  court  whereby  trustee 
in  bankruptcy  sought  to  recover  equitable  interest  in  property;  Ala- 
bama etc.  Mfg.  Co.  V.  Riverdale  Cotton  Mills,  127  Fed.  505,  62  C.  C.  A. 
295,  holding  bill  by  purchaser  at  foreclosure  sale  against  corporation  of 
Geoi^a  and  Alabama,  to  prevent  corporation  from  suing  in  Alabama, 
not  within  Georgia  Federal  jurisdiction;  Aultman  &  Taylor  Co.  v.  Brum- 
field,  102  Fed.  11,  holding  Federal  court  must  first  have  jurisdiction 
before  enjoining  State  court  in  the  protection  of  res ;  Sargent  v.  Helton, 
115  U.  S.  352,  29  L.  Ed.  414,  6  Sup.  Ct.  81,  holding  Circuit  Court  cannot 
enjoin  sale  of  lands  by  order  of  State  court,  after  sale  thereof  by  as- 
signee in  bankruptcy;  Harkrader  v.  Wadley,  172  U.  S.  165,  43  L.  Ed. 
405,  19  Sup.  Ct.  126  (reversing  65  Fed.  676),  holding  Federal  court 
cannot  enjoin  criminal  proceedings  in  State  court,  although  connected 
with  property  under  its  own  jurisdiction ;  Renssellaer  etc.  Ry.  Co.'  v. 
Bennington  etc.  Jly.  Co.,  18  Fed.  618,  holding  Federal  court  cannot  en- 
join proceedings  in  State  court  because  founded  on  unconstitutional 
statute;  Hamilton  v.  Walsh,  23  Fed.  420,  refusing  to  enjoin  prior  com- 
menced proceedings  in  State  court  until  final  decree  in  Federal;  Gates 
V.  Bucki,  53  Fed.  969,  4  C.  C.  A.  116,  refusing  to  enjoin  proceedings  in 
State  court,  affecting  property  involved  in  Federal  foreclosure  suit; 
Chicago  etc.  Ry.  Co.  v.  St.  Joseph  Depot  Co.,  92  Fed.  25,  refusing  to 
enjoin  State  court  suit  on  ground  that  questions  involved  have  been 
adjudicated  in  former  Federal  suit;  White  v.  Holt,  20  W.  Va.  814, 
holding  State  court  cannot  be  deprived  by  Federal  injunction  of  power 
to  issue  mandamus  to  inferior  courts. 

Power  of  Federal  court,  to  which  cause  has  been  removed,  to  en- 
join further  proceeding  in  State  court.    Note,  18  Ann.  Gas.  1072. 

108  U.  S.  498-515,  26  L.  Ed.  498,  OOUNTT  OF  MOBaAK  ▼.  ALLEK. 

Capital  stock  of  a  corporation,  Including  unpaid  subscriptions,  is  trust 
fund  for  benefit  of  general  creditors,  and  governing  ofllcers  cannot,  by 
agreement  or  other  transaction  with  stockholder,  release  him  Arom  obliga- 
tion to  pay,  to  prejudice  of  creditors;  bence,  creditors  of  insolvent  railroad 
may  assail  transactions  whereby  it  surrendered  bonds  given  by  subscribing 
county. 

Approved  in  Fogg  v.  Blair,  139  U.  S.  125,  36  L.  Ed.  106,  11  Sup.  a. 
477,  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  Ed.  284,  11  Sup.  Ct.  534, 
New  Yoric  Ins.  Co.  v.  Beard,  80  Fed.  67,  Columbia  Bank  v.  Mathews, 
85  Fed.  943,  29  C.  C.  A.  491,  Bruner  v.  Brown,  139  Ind.  603,  38  N.  E. 
319,  Van  Cleve  v.  Berkey,  143  Mo.  123,  42  L.  R.  A.  599,  44  S.  W.  746, 
Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex.  163,  22 
L.  R.  A.  815,  24  S.  W.  23,  Lamb  v.  Laughlin,  25  W.  Va.  310,  315,  and 
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W.  P.  Noble  Mercantile  Co.  v.  Mt.  Pleasant  Equitable  Co-operative  Inst., 
12  Utah,  232,  42  Pac.  872,  all  following  role;  In  re  Remington  Auto- 
mobile &  Motor  Co.,  139  Fed.  776,  allowing  assessment  on  all  shares  of 
bankrupt  corporation  issued  for  less  than  par  value;  Colorado  Fuel  etc. 
Co.  V.  Sedalia  Smelting  Co.,  13  Colo.  App.  479,  59  Pac.  224,  holding 
the  stocks  of  corporations,  and  particularly  unpaid  subscriptions,  are 
a  trust  fund  sub  modo  for  the  benefit  of  general  creditors;  Gilbert  v. 
Washington  Beneficial  Endowment  Assn.,  10  App.  D.  C.  339,  holding 
transfer  of  forty  thousand  dollars,  assets  of  insurance  company  for 
fourteen  thousand  dollars,  held  to  be  fraud  on  creditors;  City  Item  etc. 
Printing  Co.  v.  Phoenix  Furniture  etc.  Co.,  108  La.  266,  32  South.  472, 
holding  unpaid  subscriptions  are  assets  of  the  estate,  and  the  receiver 
should  proceed  to  collect  same  for  creditors'  benefit;  Standard  Cotton 
etc.  Co.  V.  Excelsior  Refining  Co.,  108  La.  78,  32  South.  223,  holding 
stockholder,  as  director,  who  advances  money  in  good  faith  to  tide  over 
diflBculties  of  the  corporation  has  the  rank  and  standing  of  an  ordinary 
creditor;  Berry  v.  Rood,  225  Mo.  94,  123  S.  W.  890,  allowing  creditors 
to  recover  on  unpaid  stock  subscription;  Core  v.  New  York  Petroleum 
Co.,  52  W.  Va.  284,  43  S.  E.  131,  holding  courts  will  not  assume  to 
make  a  contract  for  the  parties  which  they  did  not  choose  to  make 
for  themselves ;  Scovill  v.  Thayer,  105  U.  S.  152,  26  L.  Ed.  972,  holding 
one  holding  claims  against  insolvent  corporation  cannot  set  them  off 
against  liability  for  assessment  on  his  stock;  Hawkins  v.  Glenn,  131 
U.  S.  330,  33  L.  Ed.  191,  9  Sup.  Ct.  742,  holding,  as  against  creditors, 
there  is  no  difference  between  unpaid  stock  and  other  assets;  Mellen 
V.  Moline  Iron  Works,  131  U.  S.  366,  88  L.  Ed.  188,  9  Sup.  Ct.  785, 
holding  equity  will  administer  property  of  insolvent  corporation  as  a 
trust  fund  for  creditors'  benefit;  Glenn  v.  Leggett,  135  U.  S.  544,  84 
L.  Ed.  267,  10  Sup.  Ct.  871,  holding  stockholder  bound  by  decree  against 
corporation,  enforcing  corporate  duty,  although  not  x)€rsonally  a  party; 
Ldppincott  v.  Shaw  Carriage  Co.,  25  Fed.  586,  setting  aside  preference 
of  special  advantage  to  directors  of  insolvent  corporation;  Glenn  ▼. 
Abell,  39  Fed.  12,  holding  liability  for  unpaid  stock  subscription  a 
provable  debt  in  bankruptcy;  Bank  v.  Peavey,  69  Fed.  459,  holding 
creditor's  right  to  look  to  unpaid  subscriptions,  one  derived  from  gen- 
eral principles  of  law;  McDowell  v.  Arkansas  Mechanical  etc.  Co.,  38 
Ark.  25,  holding  cnditor  of  insolvent  corporation  may  follow  its  assets 
into  hands  of  anyone  acquiring  same  'with  notice ;  Hawkins  v.  Glenn, 
131  U.  S.  334,  88  L.  Ed.  193,  9  Sup.  Ct.  744,  and  Gtlenn  v.  Leggett,  135 
U.  S.  547,  84  L.  Ed.  268, 10  Sup.  Ct.  872,  as  to  stockholders'  obligations; 
CitiEens'  Savings  etc.  Co.  v.  Illinois  Central  R.  R.  Co.,  205  U.  S.  55, 
51  L.  Ed.  707,  27  Sup.  Ct.  425,  arguendo. 

Distinguished  in  Clark  v.  Bever,  139  U.  S.  110,  111,  85  L.  Ed.  94,  95, 
11   Sup.  Ct.  473,  holding  creditor  accepting  stock  at  real  value,  not 
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subject  to  stockholder's  liability  to  pay  face  value;  Handley  v.  Stutz, 
139  U,  S.  430,  S5  L.  Ed.  285,  ll  Sup.  Ct.  535,  holding  bona  fide  pur- 
chaser of  stock  in  market  not  liable  beyond  contract  price;  Pettibono 
V.  Toledo  etc.  R.  R.  Co.,  148  Mass.  414,  1  L.  R.  A.  791,  19  N.  E.  338, 
holding  bondholders  agreeing  to  lend  corporation  money  not  subject  to 
creditor's  trust;  Hospes  v.  Northwestern  Mfg.  Co.,  48  Minn.  195,  31 
Am.  St.  Rep.  644,  15  L.  R.  A.  478,  50  N.  W.  1120,  holding  payment 
cannot  be  enforced  in  favor  of  creditor  becoming  such  before  issuance 
of  stock. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  8  Am.  St.  Rep.  808,  821. 

What  is  a  withdrawing  of  assets  of  corporations.  Note,  57  Am. 
St.  Rep.  66,  79. 

Validity  as  regards  corporate  creditors  of  release  by  corporation 
of  unpaid  stock  subscription.    Note,  Aim.  Oas.  1912B,  491. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.  Note, 
46  L.  R.  A.  (N.  S.)  440,  442,  446. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  £.  R.  G.  406. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  407. 

108  U.  8.  615,  26  I..  Ed.  504,  AUiEN  ▼.  COUNTY  OF  MORGAN. 

Not  cited. 

103  U.  8.  516-518,  26  I..  Ed.  628,  UTTLE  BOOK  WATER  WORKS  00.  Y. 
BARRETT. 

Parties  are  bound  by  their  consent  tn  appeUate  court  as  w^  as  in 
eouzt  below;  lience,  appoinimeiit  of  receiver,  by  consent  of  parties,  cannot 
be  assigned  as  error  by  either  of  them. 

Approved  in  Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  10,  61  C.  G.  A. 
63,  holding  besides  appellant  moving  to  vacate  the  receivership  an  ap- 
plication should  have  been  made  to  lower  court  to  direct  receiver  to 
cease  his  mining  operations;  Cassels  Mills  v.  Fir6t  Nat.  Bank|  187  Ala. 
331,  65  South.  822,  holding  where  corporation  appeared  and  agreed 
not  to  contest  appointment  of  receiver,  it  could  not  later  complain  of 
defects  in  bilL 

Distinguished  in  Walker  v.  Grayson,  86  Va.  344,  10  S.  E.  53,  holding 
attorney,  counsel  for  parties  having  interests  adverse  to  those  of  minor 
parties,  cannot  consent  to  decree  on  behalf  of  latter. 
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On  rait  to  foreclose  mortgage,  inroviding  tliat,  upon  faiiore  for  certain 
period  to  pay  interest,  principal  shall  become  dae  and  mortgage  f  credos- 
able,  provided  soCh  failure  is  not  caused  by  fault  of  city,  allegation  of 
default  in  interest  is  sufficient,  fault  of  tbe  city  being  a  matter  of  defense. 

Approved  in  GrifSn  v.  Jones,  45  Okl.  319,  147  Pac.  1029,  holding  error 
for  court  to  allow  amendment  of  complaint  so  as  to  include  four  notes 
maturing  since  commencement  of  action, 

103  U.  8.  518-520,  26  L.  Ed.  486,  GBEISN  ▼.  FISK. 

Decree  cannot  be  said  to  be  final  until  court  bas  completed  its  adjudi; 
cation  of  case;  bence,  decree  in  partition  suit  tbat  plaintilC  is  entitled  to 
one-balf  of  property,  and  referring  case  to  master  to  proceed' to  partition 
according  to  law  and  under  direction  of  court,  is  not  final,  for  purposes  of 
appeal. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229 
Fed.  579,  holding  submission  to  interloctutory  decree  referring  case  to 
master  does. not  waive  plea  to  jurisdiction;  Marian  Coal  Co.  v.  Peale, 
204  Fed.  163,  122  C.  C.  A.  397,  referring  decree  to  master  to  determine 
damages  recoverable  did  not  revoke  its  finality ;  Odbert  v.  Marquet,  175 
Fed.  50,  99  C.  C.  A.  60,  holding  decree  rendered  on  cross-bill  was  final 
decree  and  appealable;  Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  235, 
236,  111  Am.  St.  Eep.  80,  81,  37  South.  725,  726,  holding  decree  based 
on  report  of  commissioners  appointed  to  partition  land  that  partition 
could  not  be  made,  ordering  a  sale  by  commissioners  is  final  and  appeal- 
able ;  Grant  v.  PhoeiRx  Ins.  Co.,  106  U.  S.  431,  27  L,  Ed.  238, 1  Sup.  Ct. 
416,  dismissing  appeal  from  foreclosure  decree,  referring  case  to  master 
to  ascertain  amount  due  plaintiff;  Latta  v.  Ealbourn,  150  U.  S.  539,  87 
L.  Ed.  1175,  14  Sup.  Ct.  207,  holding  decree  referring  case  to  master,  to 
state  account  between  partners  upon  proofs,  not  final ;  Green  v.  Fisk,  154 
U.  S.  668,  26  L.  Ed.  486,  14  Sup.  Ct.  1193,  following  rule ;  Guarantee  Co. 
of  North  America  v.  Mechanics'  Savings  Bank  &  Trust  Co.,  173  U.  S. 
586,  43  L.  Ed.  818,  19  Sup.  Ct.  552,  holding  Circuit  Court  of  Appeals 
without  jurisdiction  to  review  Circuit  Court  decree,  referring  ascertain- 
ment of  amount  due  to  master;  Norton  v.  Hood,  12  Fed.  766,  dismissing 
appeal  from  order  dissolving  injunction;  Columbus  Watch  Co.  v.  Rob- 
bins,  52  Fed.  339,  3  C.  C.  A.  103,  holding  decree  in  patent  case,  refer- 
ring case  to  master  to  take  account  of  damages,  not  final;  Robinson  v. 
Wilmington,  60  Fed.  471,  9  C.  C.  A.  84,  dismissing  appeal  from  order, 
dismissing  restraining  order  and  denying  injunction ;  Elder  v.  McClas- 
key,  70  Fed.  557,  17  C.  C.  A.  251,  following  rule;  Moran  v.  Hagerman, 
64  Fed.  503,  12  C.  C.  A.  239,  holding  decree  under  mandate,  in  fore- 
closure suit  not  final,  precluding  further  action;  Northwestern  Transp. 
Co.  y.  Boston  Ins.  Co.,  41  Fed.  796^  arguendo. 
XI— 22 
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Distinguished  in  Petersburg  Savings  Co,  v.  Dellatorre,  70  Fed.  644, 
7  C.  C.  A.  310,  holding  decree  confirming  master's  report,  in  connection 
with  former  decree,  final. 

Final  and  interlocutory  judgments  and  decrees.    Note  60  Am.  Dec. 
434. 

103  U.  8.  521,  26  Ii.  Ed.  306,  LOUISIANA  y.  NEW  OSLEANS. 

Not  cited. 

103  U.  8.  522-^23,  26  L.  Ed.  313,  DENNISON  ▼.  AUSZANBES. 

Act  of  1879  (20  Stat.  320),  taking  from  Supreme  Court  light  to  reylew 
cases  ftom  Supreme  Court  of  District  of  Columbia^  where  matters  In  dis- 
pute do  not  exceed  two  thousand  five  hundred  dollars,  operates  on  pending 
cases. 

Approved  in  Theo.  Poull  &  Co.  v.  Foy-Hays  Const.  Co.,  159  Ala.  458, 
48  South.  787,  holding  appeal  from  judgment  in  suit  pending  when  code 
went  into  effect  was  not  barred  by  six  months'  limitation;  IMted  States 
V.  Wanamaker,  147  U.  S.  150,  37  L.  Ed.  118,  13  Sup.  Ct.  280,  and  In  re 
Schneider,  148  U.  S.  162,  37  L.  Ed.  406,  13  Sup.  Ct.  572,  both  dismissing 
writs  of  error  upon  authority  of  principal  case. 

103  U.  S.  523-540,  26  L.  Ed.  340,  TIPTON  V.  BOGEB^  LOCOMOTIVE  ETC. 
WORKS. 

Tennessee  acts  of  1867  and  1869,  conferring  aufhorlty  upon  certain 
counties  to  make,  and  upon  particular  railroad  to  receive,  subscriptions  to 
stock,  and  dispensing  with  necessity  for  popular  vote,  are  not  In  conflict 
with  Tennessee  constitutional  prohibition  of  legislation  for  benefit  of 
individuals. 

Approved  in  Tecumseh  Mills  v.  Louisville  etc.  R.  R.  Co.,  108  Ky.  577, 
57  S.  W.  10,  holding  statute  of  Kentucky  prohibiting  common  carrier 
from  contracting  for  relief  from  liability  from  loss  by  fire  ia  not  opera- 
tive in  another  State;  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  500, 
38  L.  Ed.  798,  14  Sup.  Ct.  973,  upholding  power  of  Tennessee  legisla- 
ture, under  State  Constitution,  to  grant  exemption  to  railroad. 

Distinguished  in  Kelly  v.  Melan,  21  Fed.  856,  holding  neither  Con- 
stitution nor  general  laws  of  Tennessee  authorize  municipalities  to  issue 
bonds  to  aid  railroads. 

Where  county,  having  defaulted  In  payment  of  railroad  aid  bonds,  ac- 
cepts proposition  for  extension  of  time  on  condition  that  It  levy  gpedal 
taxes  to  pay  amount  due,  knowing  that  consolidation  of  railroad  with 
another  depends  upon  payment  of  bonds,  It  is  estopped  to  deny  their 
validity  in  hands  of  bona  fide  transferee  from  consolidated  company. 
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Approved  in  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  76,  26  L.  Ed. 
1025,  and  Livingstone  Co.  v.  Portsmouth  First  Nat.  Bank,  128  U.  S.  122, 
S2  L.  Ed.  S66,  9  Sup.  Ct.  25,  holding  bonds  voted  in  aid  of  railroad 
deliverable  to  company  formed  by  consolidation  therewith;  Brown  v. 
Milliken,  42  Kan.  775,  23  Pac.  169,  holding  township  having  exchanged 
fonding  bonds  for  original  bonds  estopped  to  deny  validity  of  latter; 
Rich  V.  Mentz,  21  Blatchf .  496,  18  Fed.  55,  arguendo. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  775, 
75  C.  C.  A.  631,  holding  where  two  corporations  have  consolidated 
according  to  statute,  minority  stockholder  in  one,  who  is  injured  by 
consolidation  may  maintain  bill  to  set  aside  consolidation  agreement, 
overruling  same  case,  135  Fed.  157,  where  such  suit  not  allowed. 

103  U.  8.  640,  26  I..  Ed.  346,  COUNTT  OF  TIPTON  T.  NORTON. 
Not  cited. 

103  U.  8.  540-544,  Sf6  L.  Ed.  318,  THE  BICHMOND. 

Wliere  Dtstrict  and  Circuit  Courts  have  both  found  against  appelant 
in  collision  case,  burden  is  upon  him  to  show  error,  every  presumption 
favoring  decrees  bdow. 

Approved  in  The  Iroquois,  194  U.  S.  247,  48  L.  Ed.  960,  24  Sup.  Ct. 
640,  where  holding  of  two  lower  courts  that  it  was  duty  of  captain  of  ves- 
sel to  stop  at  a  port  to  afford  medical  attendance  to  injured  sailor  not 
disturbed  by  appellate  court ;  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc. 
Concentrating  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  refusing  to  disturb 
findings  of  master  upon  conflicting  testimony  approved  by  court;  Com- 
panic  La  Flecha  v.  Brauer,  168  U.  S.  123,  42  L.  Ed.  406,  18  Sup.  Ct.  17, 
and  Smith  v.  Burnett,  173  U.  S.  436,  43  L.  Ed.  756,  19  Sup.  Ct.  445, 
The  S.  S.  Wilhelm,  59  Fed.  170,  8  C.  C.  A.  72,  Circuit  Court  of  Appeals 
refusing  to  reverse  decree  of  Circuit  Court,  afi&rming  decree  of  District 
Court. 

103  U.  a  644-549,  26  L.  Ed.  436,  NOBTHWESTEBN  MUT.  IJFE  IN8. 
CO.  ▼.  NEL80N. 

Deed  or  mortgage  regular  in  appearance,  and  bearing  the  genuine 
signature,  and  duly  certifled  acknowledgment  of  grantor  or  mortgagor,  can 
only  be  impeached  by  clear  and  convincing  evidence. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Wilcox,  116  Fed.  914,  54  C.  C.  A. 
147,  holding  written  agreement  of  settlement  and  release  not  rescinded 
for  fraud  or  mistake,  unless  evidence,  of  fraud  or  mistake  is  clear, 
unequivocal  and  convincing;  Thallmann  v.  Thomas,  111  Fed.  282,  49 
C.  C.  A.  317,  holding  patents,  contracts  and  conveyances  cannot  be 
set  aside  or  be  modified  for  mistakes  except  on  evidence  that  convinces 
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beyond  a  reasonable  doubt ;  American  Bell  Tel.  Co.  t.  National  Tel. 
etc.  Co.,  109  Fed.  1010,  holding  a  judgment  of  the  court,  a  deliberate 
deed,  or  writing  are  of  too  much  solemnity  to  be  brushed  away  by 
loose  and  inconclusive  evidence;  McGuig^n  v.  Gaines,  71  Ark.  618,  77 
S.  W.  53,  applying  rule  in  suit  to  reform  deed  for  mistake ;  Ford  v.  Ford, 
27  App.  D.  C.  408,  409,  6  L.  R.  A.  (N.  8.)  442,  holding  where  plaintiff's 
testimony  as  to  forged  deed  is  unsupported,  court  should  direct  verdict 
for  defendant;  Webb  v.  Hammond,  31  Ind.  App.  621,  68  N.  E.  919, 
holding  judgment  affirming  contract  cannot  be  had,  the  instrument  to 
be  reformed  never  having  been  before  either  of  the  courts  nor  other 
evidence  of  contents;  Johnston  v.  Linder,  168  Iowa,  446,  143  N.  W.  412, 
holding  evidence  showed  signature  on  deed  to  be  that  of  grantor;  Fowler 
V.  Pendleton,  121  Md.  301,  88  Atl.  125,  refusing  to  construe  mortgage 
as  a  deed;  Skajewski  v.  Skaya,  103  Minn.  28,  114  N.  W.  247,  canceling 
mortgage  where  evidence  showed  same  to  have  been  obtained  by  fraud; 
Goulet  V.  Dubreuille,  84  Minn.  75,  86  N.  W.  780,  holding  clear  and  con- 
vincing testimony  is  required  to  oppose  and  overcome  the  statutory 
authentication  by  which  the  proof  of  deeds  is  established;  Sheridan 
County  V.  McKinney,  79  Neb.  228,  115  N.  W.  550,  holding  failure  of 
notary  to  note  time  of  expiration  of  his  commission  will  not  render  his 
certificate  void ;  Searles  v.  Churchill,  69  N.  H,  531,  43  Atl.  185,  holding 
a  writing  will  be  held  to  express  correctly  the  intention  of  the  parties 
unless  evidence  to  aver  this  presumption  is  convincing  beyond  reasonable 
doubt;  Western  Loan  etc.  Co.  v.  Waisman,  32  Wash.  648,  73  Pac.  704, 
holding  notary's  certificate  of  acknowledgment  on  mortgage  not  over- 
come by  testimony  of  mortgagors  that  one  of  them  did  not  appear  before 
him;  Chicago  etc.  Ry.  Co.  v.  Belliwith,  83  Fed.  440,  28  C.  C.  A.  358, 
Young  V.  Duvall,  109  U.  S.  577,  27  L.  Ed.  1038,  3  Sup.  Ct.  416,  Phillips 
V.  Bishop,  35  Neb.  489,  53  N.  W.  376,  and  German  Bank  v.  Muth,  96 
Wis.  345,  71  N.  W.  362,  all  following  rule;  Mather  v.  Jabel,  33  Fed. 
366,  holding  evidence  insufficient  to  impeach  mortgage;  Lumley  v. 
Wabash  Ry.  Co.,  71  Fed.  27,  party  cannot  avoid  paper  because  ignorant 
of  its  contents;  Saginaw  Bldg.  etc.  Assn.  v.  Tennant,  111  Mich.  517,  69 
N.  W.  1119,  holding  certificate  of  release  of  mortgage  impeachable  by 
clear  and  convincing  proof  of  fraud;  Morrison  v.  Porter,  35  Minn.  427, 
29  N.  W.  55,  upholding  authenticity  of  deed ;  Lennon  v.  White,  61  Minn. 
151,  63  N.  W.  621,  order  denying  new  trial  reversed  because  verdict 
was  not  justified  by  the  evidence;  Grotenkemper  v.  Carver,  9  Lea,  286, 
and  I^ickens  v.  Kinsley,  29  W.  Va.  23,  11  S.  E.  949,  both  holding  cer- 
tificate of  probate  of  privy  examination  of  married  woman  was  not 
impeached;  Smith  v.  AUis,  52  Wis.  347,  9  N.  W.  157,  holding  unsup- 
ported testimony  of  wife  insufficient  to  contradict  certificate  of  acknowl- 
edgment. 
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Amending  and  perfecting  certificates  of  acknowledgment.    Note, 
52  Am.  Dec.  620. 

Evidence  requisite  to  impeach  acknowledgment.    Note,  7  Ann.  Gas. 
249. 

Impeachment  of  certificate  of  acknowledgment.    Note,  41  L.  B.  A. 
(N.  8.)  1176,  1178. 

Mortgage,  xegnlar  in  form,  win  not  be  impeached  hy  incredible  eyi- 
denoe  of  wife  that  her  signature  was  obtained  by  physical  violence  of 
hnsband. 

Approved  in  Gabbey  v.  Foigeons,  38  Ean.  69,  15  Pac.  870,  holding 
duress  of  wife  not  shown. 

103  U.  S.  560-563,  26  L.  Ed.  504,  DUBUOLET  ▼.  LOXHSIANA. 

Right  to  remove  cause  from  State  to  Federal  court  for  denial  of 
civil  rights.    Note,  5  Ann.  Oas.  705. 

103  U.  8.  654-658,  26  L.  Ed.  486,  SUPEBVI80B8  OF  WATNE  00X7KTT  v. 
KENNICOTT. 

Stipulation  to  submit  on  agreed  facts  is  a  sufficient  waiver  of  Jury 
imder  section  649,  Bevised  Statutes. 

Approved  in  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Barrett,  190  Fed.  123,  111 
C.  C.  A.  158,  holding  no  exception  to  judgment  is  necessary  to  bring 
special  finding  by  court  up  for  review;  Anglo-American  Land  etc.  Co. 
V.  Lombard,  132  Fed.  740,  68  C.  C.  A.  89,  holding  stipulation  entitled 
in  several  cases  that. one  finding  should  be  signed  and  filed  for  all,  and 
stipulation  in  some  of  them  waiving  jury,  a  sufficient  waiver  of  jury  in 
others ;  Citizens'  Bank  v.  Farwell,  56  Fed.  572,  6  C.  C.  A.  24,  following 
rule;  United  States  v.  Harris,  106  U.  S.  635,  27  L.  Ed.  292,  1  Sup.  Ct. 
606,  holding  request  for  certificate  of  division  was  sufficiently  shown; 
Smith  V.  Weeks,  53  Fed.  762,  3  C.  C.  A.  644,  dismissing  apx)eal  where 
right  of  jury  trial  was  reserved. 

Distinguished  in  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  69  Fed. 
783,  16  C.  C.  A.  407,  where  stipulation  was  insufficient. 

Judgment  on  agreed  facts  spread  at  large  on  the  record  is  reviewable 
in  Supreme  Court  on  a  writ  of  error,  it  being  equivalent  to  a  special  ver- 
dict, and  presenting  qaestions  of  law  only. 

Approved  in  Wilson  v.  Merchants'  Loan  &  Trust  Co.,  183  U.  S.  127, 
46  L.  Ed.  116,  22  Sup.  Ct.  58,  holding  an  agreed  statement  of  facts 
submitted  to  trial  court  and  a  judgment  thereon,  such  statement  is 
an  equivalent  of  special  finding  of  facts;  Hippie  v.  Bates  County,  223 
Fed.  23,  138  C.  C.  A.  436,  holding  it  is  not  necessary  that  findings  be 
requested  on  agreed  statement  of  facts  in  order  to  bring  statement  up 
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for  review;  Philadelphia  Casualty  Co.  v.  Fe/5hheimer,  220  Fed.  409, 
holding  where  parties  agree  that  evidence  supports  findings,  such  find- 
ings will  be  deemed  agreed  state  of  facts;  Anderson  v.  Messinger,  146 
Fed.  930,  7  L.  R.  A.  (N.  S.)  1094,  77  C.  C.  A.  179,  holding  judgment 
reciting  that  court  "does  find  the  issues  of  the  cause  with  the  defend- 
ant," means  issues  of  law  only;  Ammons  v.  Brunswick-Balke-Collender 
Go.,  141  Fed.  574,  72  C.  C.  A.  614,  holding  judgment  supported  by  agreed 
statement  of  facts;  Hulitt  v.  Ohio  Val.  Nat.  Bank,  137  Fed.  465,  69 
C.  C.  A.  609,  holding  court  limited  to  facts  stated  in  an  agreed  state- 
ment and  a  finding  of  court,  in  such  case  of  no  effect ;  Powers  v.  United 
States,  119  Fed.  566,  56  C.  C.  A.  128,  holding  when  finding  is  special 
the  facts  found  should  be  sufficient  to  support  the  judgment,  that  is, 
the  essential  facts,  not  the  probative;  Mutual  Life  Ins.  Co.  v.  Kelly, 
114  Fed.  271,  52  C.  C.  A.  154,  holding  submission  of  facts  agreed  upon 
in  writing  is  equivalent  of  a  special  verdict  presenting  questions  of  law 
alone  to  review  of  court;  Wilson  v.  Merchants'  Loan  etc.  Co.,  .98  Fed- 
691,  39  C.  C.  A.  231,  holding  agreed  statement  of  facts,  judgment  being 
rendered  thereon,  treated  on  appeal  equivalent  to  special  finding  of 
ultimate  facts ;  Burrows  v.  Niblack,  84  Fed.  113,  28  C.  C.  A.  130,  follow- 
ing rule;  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  6  Sup.  Ct.  298, 
holding  court  could  only  determine  whether  declaration  was  sufficient; 
The  E.  A.  Packer,  140  U.  S.  366,  85  L.  Ed.  457,  11  Sup.  Ct.  796,  refusal 
of  court  to  find  every  material  fact  is  ground  for  reversal,  and  prevails 
in  admiralty;  Skinner  v.  Franklin  Co.,  56  Fed.  784,  6  C.  C.  A.  118, 
holding  finding  of  fact  not  reviewable. 

Distinguished  in  Rogers  v.  United  States,  141  U.  S.  556,  35  I^  Ed. 
856,  11  Sup..Ct.  796,  decision  of  court  directing  verdict  for  defendant 
not  reviewable;  Lehnen  v.  Dickson,  148  U.  S.  73,  37  L.  Ed.  874, 13  Sup. 
Ct.  482,  where  th^ere  is  a  general  finding,  appellate  court  is  limited  to 
sufficiency  of  complaint;  Kentucky  Life  &  Ace.  Ins.  Co.  v.  Hamilton, 
63  Fed.  97,  98,  11  C.  C.  A.  42,  Mutual  Reserve  Fund  Life  Assn.  v.  Du 
Bois,  85  Fed.  589,  29  C.  C.  A.  354,  Bumham  v.  North  Chicago  St.  Ry. 
Co.,  88  Fed.  628,  32  C.  C.  A.  64,  and  Bumham  v.  North  Chicago  St.  Ry. 
Co.,  78  Fed.  103,  23  C.  G.  A.  677,  where  agreed  statement  was  not  of 
the  ultimate  facts. 

On  appeal  ftom  decree  of  foreclosure  of  comity  lands,  appellant  and 
sureties  on  supersedeas  bond  are  liable  for  damages  resulting  from  delay 
in  foreclosure  sale,  and  not  for  tbe  entire  de^dency  in  amount  realized 
to  pay  the  Judgment. 

Approved  in  Louder  v.  Hunter,  32  S.  D.  112,  142  N.  W.  252,  refusing 
to  hold  sureties  on  bond  where  personal  judgment,  which  they  guar- 
anteed, was  reversed  in  appellate  court;  Adoue  v.  Wettermark,  28  Tex. 
Civ.  598,  68  S.  W.  555,  holding  where  legislature  intends  the  giving  of 
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a  supersedeas  appeal  bond,  it  is  to  be  oonstraed  as  famishing  indemnity 
and  not  as  providing  for  a  penalty;  Konntze  v.  Omaha  Hotel  Co.,  107 
XT.  S.  390,  27  L.  Ed.  614,  2  Sup.  Ct.  922,  holding  appeal  bond  in  fore- 
closure suit  only  seourity  for  eosts  of  appeal  and  waste;  Kellogg  v. 
Howes,  93  Cal.  587,  29  Pao.  230,  holding  defendant  in  error  could  not 
recover  attorney's  fees  as  damages;  Richardson  v.  Richardson,  82  Mich. 
307,  46  N.  W.  671,  looking  to  decree  below  in  fixing  penalty^  for  appeal 
bond ;  Trent  v.  Rhomberg,  66  Tex.  251, 18  S.  W.  511,  sustaining  right  to 
independent  suit  on  appeal  bond. 

Distinguished  in  Fuller  v.  Aylesworth,  76  Fed.  702,  21  C.  C.  A,  505, 
requiring  a  bond  for  payment  of  judgment. 

Liability  of  sureties  on  appeal  bonds.    Note,  88  Am.  St.  Bep.  715. 

103  U.  a  559-662,  26  L.  £d.  505,  COUNTY  OF  OUACHITA  V.  WOLCOTT. 

County  warrants  of  Arkansas,  although  in  form  negotiable,  are  not 
negotiahle  in  the  mercantile  sense. 

Approved  in  Watson  v.  Huron,  97  Fed.  451,  38  C.  C.  A.  264,  holding 
warrants  issued  by  city  are  a  valid  claim  in  hand  of  bona  fide  holder, 
but  are  not  negotiable  instruments  under  the  law-merehant ;  Vale  v. 
Buchanan,  98  Ark.  304,  135  S.  W.  850,  holding  warrant  issued  before 
debt  becomes  due  is  a  nullity;  First  Nat.  Bank  v.  Whisenhunt,  94  Ark. 
587,  127  S.  W.  970,  holding  where  school  directors  purchased  charts 
without  authority,  warrants  issued  in  payment  of  same  are  void ;  Wright 
v.  Kinney,  123  N.  C.  621,  31  S.  E.  875,  following  rule;  Thompson  v. 
Searcy  Co.,  57  Fed.  1036,  6  C.  C.  A.  674,  statute  of  limitations  begins  to 
run  on  county  warrants  from  delivery. 

Holder  of  comity  warrants,  not  comi^ying  with  statute  declaring  same 
to  be  void,  if  not  presented  after  due  notice,  cannot  recover  on  them. 

Approved  in  Newton  v.  Askew,  53  Ark.  479,  14  S.  W.  670,  holding 
County  Court  could  call  in  warrants. 

108  U.  S.  562>574,  2Q  L.  Ed.  411,  BABTEB  Y.  KEBNOCHAK. 

Where  town  of  Illinois  obtained  decree  to  enjoin  perpetually  the  pay- 
ment of  its  bonds,  the  proceeding  against  "unknown  holders"  being  by 
publication,  and  a  citizen  of  Massachusetts,  owner  of  aU  the  bonds,  pro- 
cures decree  to  be  opened,  case  is  removable  to  Federal  court. 

Approved  in  Jackson  v.  Gould,  74  Me.  574,  jucfement  of  State  court 
cannot  be  modified  or  restrained  by  Federal. 

Distinguished  in  Sully  v.  Drennan,  113  U.  S.  292,  28  L.  Ed.  1009,  5 
Sup.  Ct.  455,  where  the  treasurer,  etc.,  were  necessary  parties;  Brown 
V.  Trousdale,  l38  U.  S.  395,  34  L.  Ed.  990,  11  Sup.  Ct.  311,  because  par- 
ties could  not  be  arranged  so  as  to  make  plaintiffs  and  defendants 
citizens  of  different  States. 
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Court  may  disregard  the  particiilar  position  of  the  partlei  on  the  blll« 
and  If  all  the  parties  in  a  legal  sense  on  one  side  are  dtisens  of  a  different 
State  from  those  on  the  other,  cause  is  removable. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  32,  52 
L.  Ed.  669,  28  Sup.  Ct.  328,  corporate  defendant  and  complaining  stock- 
holder will  not  be  aligned  on  same  side  to  determine  jurisdiction  of 
Circuit  Court  because  it  may  be  for  financial  interest  of  corporation 
that  suit  shall  succeed,  where  corporation  unites  with  other  defendants 
in  resisting  claim  of  illegality  and  both  are  allied  to  have  jointly 
caused  the  injury;  Regis  v.  United  Drug  Co.,  180  Fed.  207,  holding  suit 
for  infringement  of  trademark  brought  against  eorporati<m  and  its 
manager  was  not  separable  controversy;  Stephens  v.  Smartt,  172  Fed. 
471,  refusing  to  remove  cause  where  real  nature  of  action  was  suit 
against  officers  of  corporation  and  not  corporat\pn  itself;  Lucas  v.  Mil- 
liken,  139  Fed.  828,  holding  in  suit  for  specific  performance  of  contract 
for  sale  of  corporate  stock  for  damages  for  its  breach,  and  to  enjoin 
defendant  from  voting  stock,  the  corporation  not  necessary  party; 
Boatmen's  Bank  v.  Fritzlen,  135  Fed.  658,  68  C.  C.  A.  288,  hold- 
ing suit  by  second  mortgagee  to  have  first  mortgage  declared  void 
and  to  foreclose  his  mortgage  contains  separable  controversy  between 
first  mortgagee  on  one  side  and  other  parties  on  other,  and  removable; 
Seaboard  Air  Line  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  123  Fed.  630, 
holding  if  real  party  in  interest  is  entitled  to  remove  to  Federal  court 
he  may  remove,  but  nominal  party  has  no  such  right ;  Joseph  Dry  Goods 
Co.  V.  Hecht,  120  Fed.  765,  57  C.  C.  A.  64,  holding  looking  only  at  real 
facts  of  case  and  rearranging  parties,  if  necessary,  court  can  then 
determine  its  jurisdiction;  Reese  v.  Zinn,  103  Fed.  97,  holding  formal 
parties  can  be  omitted  or  transposed  in  the  pleadings  or  joined  plain- 
tiffs and  defendants,  without  ousting  juitsdiction  of  court;  Eomball  v. 
Cedar  Rapids,  99  Fed.  132,  holding  court  may  determine  its  jurisdic- 
tional right  by  arranging  parties  plaintiff  and  defendant  in  accordance 
to  their  actual  interests  in  subject  matter  of  the  suit;  Anderson  v. 
Bowers,  40  Fed.  709,  710,  following  rule;  Merchants'  Cotton-Press  etc. 
Co.  y.  Insurance  Co.  of  North  America,  151  U.  S.  385,  88  L.  Ed.  204, 
14  Sup.  Ct.  373,  and  Adbelbert  College  of  Western  Reserve  University 
V.  Toledo  etc.  Ry.  Co.,  47  Fed.  844,  both  arguendo;  Evers  v.  Watson, 
156  U.  S.  532,  39  L.  Ed.  622,  15  Sup.  Ct.  432,  refusing  to  review  action 
of  court  in  arranging  parties;  Weller  v.  Pace  Tobacco  Co.,  32  Fed. 
862,  cause  of  interveners  being  inseparable  was  not  removable;  May  v. 
St.  John,  38  Fed.  771,  removing  cause  notwithstanding  joinder  of  nom- 
inal parties ;  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  577,  making 
mere  agent  party  has  no  effect  on  removal;  Hutton  v.  Bancroft,  77 
Fed.  482,  citizenship  of  one  defendant,  with  interest  identical  to  plain- 
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tifky  will  not  bar  removal;  Deere  v.  Chicago  eto.  Ry.  Co.,  86  Fed.  881, 
eause  not  being  separable  was  not  removable. 

First  tfltrm  at  wbidi  cause  could  piopezly  have  been  tried,  upon  the 
niexlt%  as  to  liim,  la  tenn  at  wlilch,  witliin  act  of  1876,  petitioner  dionld 
llle  his  petition  for  removaL 

Approved  in  Chicago  v.  Hutchinson,  11  Biss.  490,  16  Fed.  183,  and 
Smith  V.  Life  Association  of  America,  76  Va.  384,  both  following  role; 
Deford  v.  Mehaffy,  13  Fed.  484,  upholding  petition  for  removal  filed 
before  pro  confesso  had  been  taken;  Detroit  v.  Detroit  City  Ry.  Co.,  64 
Fed.  8,  canse  may  be  removed  before  actnal  triaL 

Bonds  issued  by  township  of  Barter,  signed  by  si^ervisor  and  oonnter- 
■tgned  by  derk,  reciting  their  issuance  porsoant  to  act  of  Illinois  of  1867 
and  1860,  and  in  pnnmsiice  to  an  election  of  legal  Totersv  are  valid  obliga- 
tions, althongh  irregolarly  issued  to  a  consolidated  company. 

Approved  in  Pana  v.  Bowler,  107  U.  S.  638,  27  L.  Ed.  428,  2  Sup.  Ct. 
712,  following  rule;  Jones  v.  Missouri-Edison  Elcc.  Co.,  144  Fed.  776, 
75  C.  C.  A.  631,  holding  where  two  corporations  have  consolidated, 
injured  minority  stockholder  in  one  may  tnaintain  bill  to  set  aside  con- 
solidation agreement,  overruling  same  case,  136  Fed.  167,  where  such 
suit  not  allowed. 

Under  Ctonstitntion  of  Illinois,  legiaiatnre  could  not  confer  power  of 
taxation  in  nmnicipalities  upon  any  other  than  corporate  authorities. 

Approved  in  O'Brien  v.  Wheelock,  95  Fed.  894,  906,  37  C.  C.  A.  309, 
holding  invalid  statute  assessing  cost  of  drains,  etc.,  on  property  bene- 
fited. 

Recitals  in  township  bonds^  importing  compliance  with  act  under 
which  issued,  estop  township. 

Approved  in  Bonham  v.  Needles,  103  U.  S.  660,  26  L.  Ed.  452,  and 
Louisville  v.  Portsmouth  Savings  Bank,  104  U.  S.  470,  26  L.  Ed.  775, 
both  f  oUowing  rule. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  835,  857. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Donation  td  aid  in  construction  of  a  railroad  is  a  corporate  purpose, 
within  Illinois  Constitution,  anthorising  taacation  for  corporate  purposes. 

Approved  in  Folsom  v.  Township  Ninety-Six,  169  U.  S.  628,  40  L.  Ed. 
284,  16  Sup.  Ct.  179,  upholding  statute  authorizing  township  to  sub- 
scribe for  railway  stock;  dissenting  opinion  in  Floyd  v.  Perrin,  30  S.  C. 
28,  2  L.  Rb  A.  251,  •S  S.  E.  26,  majority  holding  invalid,  power  given 
township  to  assess  to  pay  railroad  subscription. 
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Distinguished  in  Floyd  v.  Pcrrin,  30  S.  C.  19,  2  L.  R.  A.  247,  8  S.  E. 
21,  holding  invalid,  power  given  township  to  assess  to  pay  railroad  suh- 
scription. 

Act  of  1807  of  niinoii,  aatborising  towndiips  to  make  donations  to 
Illinois  8.  E.  By.  Co.,  and  act  of  1869,  authorising  iMoe  of  bonds  to  pay 
donations,  are  constitutional. 

Approved  in  Bonham  v.  Needles,  103  U.  S.  649,  26  L.  Ed.  452,  and 
Louisville  v.  Portsmouth  Savings  Bank,  104  U.  S.  470,  26  L.  Ed.  775, 
both  following  rule. 

Distinguished  in  Floyd  v.  Perrin,  30  S.  C.  18,  2  L.  E.  A.  247,  8  S.  E. 
20,  holding  power  given  township  to  assess  tax  to  pay  railroad  sub- 
scription was  invalid. 

Township  delivering  its  bonds  to  consolidated  railroad,  as  was  directed 
by  its  officers,  Is  estopped,  as  againafe  a  bona  flde  porcbaser,  to  deny  theli 
validity  on  ground  that  they  were  voted  to  one  of  the  roads  which  con- 
solidated. 

Approved  in  Louisville  v.  Portsmouth  Savings  Bank,  104  U.  S.  479, 
26  L.  Ed.  778,  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  76,  26  L«  Ed. 
1025,  and  Borah  v.  Wilson,  140  U.  S.  48,  35  L.  Ed.  S39, 11  Sup.  Ct.  690, 
all  following  rule;  Livingston  Co.  v.  Portsmouth  Savings  Bank,  128 
U.  S.  121,  122,  126,  32  L.  Ed.  366,  366,  367,  9  Sup.  Ct.  25,  27,  holding 
privilege  of  receiving  subscription  passed  to  consolidated  company. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  955. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Eep. 
632. 

Right  of  corporations  to  consolidate.    Note,  52  L.  E.  A.  888. 

103  U.  8.  575-579,  26  !•.  Ed.  415,  ASHBUBNSB  ▼.  OAIJFOBNIA. 

Laws  of  California  limiting  term  of  Tosemite  Valley  commisslonen, 
authorized  by  act  of  Congress  of  1864  to  be  appointed  by  Oovemor  of 
California,  to  four  years,  is  valid. 

Approved  in  Yosemite  Stage  etc.  Co.  v.  Dunn,  83  Cal.  269,  23  Pac. 
370,  holding  Yosemite  roads  to  be  under  jurisdiction  of  commissioners. 

r 
103  U.  8.  580-691,  26  L.  Ed.  402,  JABBOLT  v.  MOBEBI.Y. 

Act  of  1870  of  Missouri  for  issue  of  bonds  to  purchase  lands,  to  be 
donated  to  railway  for  diops,  upon  vote  of  majority  of  qualified  eiectora, 
violates  the  constltntioinal  provision  requiring  assent  of  two-tfaizds  of 
electors. 

Approved  in  State  v.  Board  of  Commrs.  of  Clinton  County,  166  Ind. 
183,  76  N.  E.  992,  holding  railroad  cannot  maintain  mandamus  to  com- 
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pel  collection  of  tax  in  aid  of  its  construction;  dissenting  opinion  in 
Ex  parte  Corliss,  16  N.  D.  542,  114  N.  W.  994,  majority  holding  act 
appointing  assistant  State's  attorney  was  void,  and  appointee  had  no 
right  of  admission  to  grand  jury  rooms;  Third  Nat.  Bank  y.  Harrison, 
3  McCrary,  322,  10  Fed.  248,  enforcing  note  given  for  balance  on  option 
deal ;  Morton  v.  Nevada  City,  41  Ted.  584,  585,  590,  bonds  being  void, 
no  action  could  be  maintained  for  money  had  and  received. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669. 

Constitatioiial  amendment  sliould  not  be  comrtraed  to  defeat  its  evident 
pnrpose. 

Approved  in  Morton  v.  Nevada,  41  Fed.  587,  following  rule;  Ex  parte 
Anderson,  46  Tex.  Cr.  380,  81  S.  W.  976,  holding  city  charter  author- 
izing Governor  to  appoint  board  of  three  commissions  to  have  control 
of  all  departments  of  city  government  unconsfitutional. 

Oonstitotional  prohibition  of  creation  of  Indebtedness  by  a  munici- 
pality, by  direct  use  of  its  credit,  for  railway  does  not  permit  such  creation 
hy  its  indirect  use. 

Approved  in  Norton  v.  Brownsville,  129  U.  S.  491,  32  L.  Ed.  779, 
9  Sup.  Ct.  326,  holding  act  could  only  be  done,  under  circumstances 
specified  in  new  Constitution;  Garland  v.  Board  of  Revenue,  87  Ala. 
226,  6  South.  403,  holding  invalid,  statute  authorizing  bridge  for  rail- 
roads. 

Inbibitioii  upon  municipal  officers  to  loan  its  credit^  without  the  pre- 
vious assent  of  others,  was  not  an  authority  to  loan  with  such  assent. 

Approved  in  Commissioners  of  Wilkes  County  v. -Call,  123  N.  C.  318, 
44  L.  E.  A.  255,  31  S.  E.  484,  legislation  authorizing  county  indebted- 
ness must  conform  to  constitutional  requirements. 

103  V.  a  691-6M,  26  L.  Ed.  583,  ADAM  ▼.  N0BBI8. 

Patent  issued  by  United  States,  under  Mexican  grant,  is  In  nature  of 
quitclaim  and  condusiye  only  as  between  United  States  and  grantee,  and 
Is  evidence  that,  as  to  them,  claimants  had  estahllshed  validity  of  grant. 
Approved  in  Los  Angeles  Farming  etc.  Co.  v.  City  of  Los  Angeles, 
217  U.  S.  227,  54  L.  Ed.  745,  30  Sup.  Ct.  452,  holding  riparian  rights 
asserted  to  have  been  secured  by  Mexican  Treaty  and  act  of  1851,  for 
confirmation  of  Mexican  titles,  are  not  rights  of  Federal  origin,  denial 
of  which  will  give  Supreme  Court  jurisdiction  to  review  State  decision ; 
Byrne  v.  Alas,  74  Cal.  639,  16  Pac.  528,  following  rule ;  De  Guyer  v. 
Banning,  167  U.  S.  742,  42  L.  Ed.  846,  17  Sup.  Ct.  944,  presuming  that 
uncanceled  patent  correctly  located  land. 

"Where  patent  issued  upon  a  survey  was  returned  to  general  land  office 
by  the  grantee,  and  another  survey  was  ordered,  fact  that  subsequent 
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patent  Indnded  some  of  lands  of  flxat  patent,  as  wen  as  some  there  omitted, 
does  not  invalidate  it.  One  sorvey  does  not  ezhaost  antlioiity  of  land 
office. 

Distinguished  in  Hayner  y.  Stanly,  8  Sawy.  224, 13  Fed.  225,  arguendo. 

After  a  full  hearing  and  finding  loj  tlie  court,  it  Is  too  late  to  raise 
tedmical  objections  to  pleading. 

Approved  in  PatiUo  v.  Allen-West  Commission  Co.,  108  Fed.  731,  47 
C.  C.  A.  637,  holding  objection  to  sufl&ciency  of  complaint  which  might 
have  been  fatal  on  demurrer  not  sustainable  if  made  for  first  time  in 
appellate  court;  dissenting  jopinion  in  Less  v.  English,  85  Fed.  475,  29 
C.  C.  A.  275,  arguendo. 

108  XJ.  8.  595-596,  26  L.  l^d.  524,  UNITED  STATES  v.  QXnai.ET. 

Where  loyal  resident  of  Oeorgia,  at  time  of  secession,  went  to 
Indiana,  appointing  a  managing  agent,  who  bought  cotton,  afterward  cap- 
tured by  Federal  authorities,  he  could  recover  proceeds  in  treasury,  under 
abandoned  and  captured  property  act. 

Approved  in  Carson  v.  Dunham,  121  U.  S.  430,  80  L.  Ed.  995,  7  Sup. 
Ct.  1034,  mortgage  made  in  enemy's  territoryi  to  loyal  citizen,  is  not 
necessarily  unlawful. 

108  U.  S.  597-598,  26  L.  Ed.  625,  SWAN  V.  ABTHUE. 

While  tariff  acts  are  to  be  construed  according  to  commercial  under- 
standing of  terms,  language  will  be  presmned  to  have  its  ordinary  mean- 
ing, unless  contrary  is  shown. 

Approved  in  United  States  v.  SchmoU,  154  Fed.  736,  holding  "hides 
•f  cattle"  include  hides  of  East  Indian  Buffalo;  United  States  v.  0.  G. 
Hempstead  &  Son,  153  Fed.  484,  holding  term  ''fire  brick''  in  Tariff 
Act  does  not  include  magnesite  brick;  United  States  v.  R.  Hoe  &  Co., 
147  Fed.  203,  77  C.  C.  A.  427,  holding  molders'  patterns  for  making 
sand  molds  within  provision  of  tariff  act  of  1897  admitting  free  ''pat- 
terns for  machinery";  Wieland  v.  Collector  of  Port  of  San  Francisco, 

104  Fed.  543,  44  C.  C.  A.  23,  holding  classification  of  goods  conforms 
to  commercial  sense,  and  is  not  based  upon  the  material  of  which  they 
are  made;  Schmieder  v.  Barney,  113  U.  S.  648,  28  L.  Ed.  1131,  5  Sup. 
Ct.  625,  following  rule;  American  Net  &  Twine  Co.  v.  Worthington, 
141  U.  S.  472,  85  L.  Ed.  828,  12  Sup.  Ct.  56,  classifying  goods  according 
to  commercial  sense;  Hedden  v.  Richard,  149  U.  S.  349,  87  L.  Ed.  764, 
13  Sup.  Ct.  892,  presuming  term  was  used  in  its  trade  signification ;  Mad- 
dock  V.  Magone,  152  U.  S.  371,  88  L.  Ed-  488,  14  Sup.  Ct.  589,  and 
Patton  V.  United  States,  159  U.  S.  506,  40  L.  Ed.  286,  16  Sup.  Ct.  91, 
for  commercial  designation  to  prevail  over  ordinary  meaning,  it  must 
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result  from  an  established  usage;  Saltonstall  v.  Wiebnsch,  156  U.  S. 
602,  89  li.  £(L  549,  15  Sup.  Ct.  476,  and  Zante  Currants,  73  Fed.  188, 
both  construing  Tariff  Act. 

Under  TarifT  Act  of  1864,  laces»  galloons,  rlhbons  and  braids,  made 
substantially  of  sUk,  would  be  denominated  silk  goods. 

Approved  in  Robertson  v.  Edelhoff,  91  Fed.  643,  34  C.  C.  A.  34,  fol- 
lowing rule;  Seeberger  v.  Cahn,  137  U.  S.  98,  34  Ii.  Ed.  600, 11  Sup.  Ct. 
29,  subjecting  goods  partly  of  cotton  to  duty  as  worsted. 

103  U.  a  59&-606,  26  L.  Ed.  660,  EENXEDT  ▼.  nn>IANAP0LI8. 

Under  Ooostitntion  of  Indiana,  right  to  enter  on  and  use  property  is 
complete,  as  soon  as  same  is  actually  appropriated  under  Improvement  Act 
of  1836,  but  title  does  not  pass  without  consent  of  owner  until  he  has 
received  compensation. 

Approved  in  Cherokee  Nation  v.  Southern  Kansas  Ry.  Co.,  135  U.  S. 
660,  34  Ii.  Ed.  SOS,  lO'Sup.  Ct.  972>  following  rule;  Zimmerman  v. 
Kansas  City  etc.  R.  Co.,  144  Fed.  625,  75  C.  C.  A.  424,  holding  where 
owner  of  land  taken  by  railroad  company  without .  legal  proceedings 
waived  trespass  and  sued  for  value  of  property,  payment  of  his  judg- 
ment condition  precedent  to  title  vesting  in  company;  De  Hansen  v. 
District  Court,  11  Ariz.  384,  94  Pao.  1127,  holding  act  allowing  con- 
demnor to  have  possession  prior  to  judgment  and  without  deposit  of 
bond  was  unconstitutional;  In  re  Pawtucket  etc.  Grade  Crossing  Com., 
36  R,  I.  217,  89  AtL  701,  holding  act  appointing  commission  to  deter- 
mine damage  resulting  from  abolition  of  grade  crossings  was  not  un- 
constitutional as  right  of  trial  by  jury  was  preserved;  dissenting  opin- 
ion in  Salt  Lake  City  Water  etc.  Co.  v.  Salt  Lake  City,  24  Utah,  302, 
67  Pac.  795,  majority  holding  property,  although  entered'  upon  pending 
an  appeal,  is  not  taken  until  compensation  is  ascertained  in  some  legal 
mode,  and  being  paid,  title  passes  from  owner. 

Distinguished  in  Salt  Lake  City  v.  Salt  Lake  Water  etc.  Co.,  24 
Utah,  297,  67  Pao.  793,  holding  property,  although  entered  upon  pend- 
ing an  appeal,  is  not  taken  until  the  compensation  is  ascertained  in 
some  legal  mode,  and  being  paid,  title  passes  from  owner;  Sweet  v. 
Rechel,  159  U.  S.  404,  40  L.  Ed.  197,  16  Sup.  Ct.  50  (affirming  37  Fed. 
324),  holding  fee  passed  to  city  owners  being  entitled  to  receive  com- 
pensation. 

Where  appropriation  was  for  public  and  owner  was  to  be  paid  by  the 
eonstmction  of  a  canal  thereon,  pursuant  to  Indiana  Improvement  Act  of 
1836,  tiiOe  did  not  pass  to  State  if  canal  was  not  built. 

Approved  in  Bauman  v.  Ross,  167  U.  S.  571,  42  L.  Ed.  282, 17  Sup.  Ct. 
975,  upholding  statute  that  compensation  be  lessened  by  benefits  con- 
ferred. 
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Distinguished  in  Mason  y.  Lake  Erie  etc.  Ry.  Co.,  9  Bifis.  242,  hold- 
ing State  acquired  title  to  property  used  in  construction  of  canaL 

Canal  as  navigable  water.    Note,  17  Ann.  Oas.  349. 

Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  ^843,  844. 

Time  title  passes  in  condemnation  proceedings.    Note,  16  L«  B.  A. 
(N.  S.)  538. 

103  U.  8.  606-613,  26  L.  Ed.  507,  BABBITT  v.  OLABS. 

Under  Bemoyal  of  CauBCs  Act  of  1876,  order  of  Circuit  Court,  remand- 
ing a  canse  to  a  State  court,  Is  reviewable  either  on  writ  of  error  or  ap- 
peal without  regard  to  value  of  matter  In  dlq^te. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  218,  53 
L.  Ed.  770,  29  Sup.  Ct.  430,  holding  final  judgment  of  Federal  court, 
while  unreversed,  must  be  given  full  credit  by  St^te  court;  Bernard  v. 
Lea,  210  Fed.  588,  127  C.  C.  A.  219,  holding  order  of  trustee  in  bank- 
ruptcy allowing  claim  is  reviewable  by  appeal;  Ex  parte  Hoard,  105 
U.  S.  580,  26  L.  Ed.  1177,  mandamus  will  not  lie  to  compel  Circuit  Court 
to  remand  cause;  Turner  v.  Farmers'  Loan  etc.  Co.,  106  TJ.  S.  555,  27 
L.  Ed.  275,  1  Sup.  Ct.  522,  examining  only  order  confirming  sale ;  Eng- 
land V.  Gebhardt,  112  U.  S.  504,  28  L.  Ed.  812,  5  Sup.  Ct.  288,  no  ques- 
tion of  fact  can  be  re-examined  on  writ  of  error  unless  in  bill  of 
exceptions;  Woolridge  v.  McKenna,  8  Fed.  677,  holding  i)etition  for 
removal  may  be  amended  in  Federal  courts;  Baltimore  etc.  R.  R.  Co.  v. 
Koontz,  104  U.  S.  16,  26  L.  Ed.  646,  arguendo;  Traders'  Bank  of  Chicago 
V.  Tallmadge,  20  Blatchf.  41,  9  Fed.  364,  decision  of  State  court  as  to 
time  of  removal  does  not  preclude  Circuit  Court. 

Distinguished  in  Richmond  etc.  R.  R.  Co.  v.  Thouron,  134  U.  S.  46, 
33  L.  Ed.  871,  10  Sup.  Ct.  517,  holding,  under  statutes,  order  remanding 
cause  from  Circuit  Court  is  not  reviewable. 

Act  of  1875  requires  that  petition  for  removal  be  filed  In  State  court 
at  or  1)efore  term  at  which  suit  could  be  first  tried,  and  before  trial. 
Hence,  where  complaint  and  answer  were  filed  and  case  w|tf  triable  at  one 
term,  removal  held  not  permissible  at  the  next  on  the  strength  of  a  reply 
then  filed  without  leave. 

Approved  in  State  v.  District  Court,  32  Mont.  41,  79  Pac.  547,  hold- 
ing submission  of  motion  for  judgment  on  pleadings  a  "trial"  within, 
statute  allowing  plaintiff  to  dismiss  action  before  trial;  Shellenbarger 
V.  Fewel,  34  Okl.  83,  124  Pac.  619,  holding  whether  cause  is  removable 
as  arising  under  Constitution  must  be  shown  by  complaint;  Bolen- 
Damell  Coal  Co.  v.  Kirk,  25  Okl.  279,  26  L.  R.  A.  (N.  S.)  270,  106 
Pac.  815,  holding  State  court  should  withhold  proceedings  pending  de- 
termination of*  motion  to  remove  in  Federal  court;  United  States  ▼• 
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Sessions,  205  Fed.  5(k,  123  C.  C.  A.  570,  and  Connecticut  Fire  Ins.  Co. 
V.  Manning,  177  Fed.  897,  101  C.  C.  A.  107,  l)oth  arguendo;  Gregory  v. 
Hartley,  113  U.  S.  746,  28  L.  Ed.  1151.  5  Sup.  Ct.  745,  Manning  v.  Amy, 
140  U.  8.  142,  85  L.  Ed.  888,  11  Sup.  Ct.  709,  Stafford  v.  Hightower,  68 
Ga.  397,  and  Continental  Life  Ins.  Co.  v.  Kessler,  84  Ind.  313,  all  fol- 
lowing rule;  Edrington  v.  Jefferson,  111  U.  S.  775,  28  L.  Ed.  596,  4 
Sup.  Ct.  685,  Phoenix  Life  Ins.  Co.  v.  Walrath,  117  U.  S.  366,  29  L.  Ed. 
924,  6  Sup.  Ct.  768,  and  Debbanco  v.  Singletary,  14  Sawy.  125,  40  Fed. 
178,  right  of  removal  is  not  revived  by  subsequent  amendment  of  plead- 
ings ;  Pullman  Palace-Car  Co.  v.  Speck,  113  U.  S.  86,  87,  28  L.  Ed-  926, 
5  Sup.  Ct.  376,  and  Carson  v.  Hyatt,  118  U.  S.  289,  30  L.  Ed.  170,  6 
Sup.  Ct.  1055,  suit  in  equity  may  be  ** first  tried''  at  term  respondent  is 
required  to  answer;  Boyd  v.  Gill,  21  Blatchf.  551,  19  Fed.  150,  and 
Meyer  v.  Norton,  9  Fed.  435,  both  holding  petition  must  be  liled  before 
trial  on  demurrer;  Deford  v.  Mehaffy,  13  Fed.  485,  in  Tennessee,  peti- 
tion filed  before  pro  confesso  is  taken,  is  good;  Wilkinson  v.  Delaware 
etc.  Ry.  Co.,  23  Fed.  562,  stipulation  to  file  new  pleadings  will  not  ex- 
tend time  for  removal;  Field  v.  Williams,  24  Fed.  515,  removing  cause 
after  decision  on  demurrer;  Sheldrick  v.  Cockroft,  27  Fed.  579,  re- 
manding cause  for  defective  bond;  Winberg  v.  Berkeley  Co.  Ry.  &  L. 
Co.,  29  Fed.  721,  extension  of  time  to  answer,  extended  time  for  re- 
moval; Malloy  V.  Firemen's  Fund  Ins.  Co.,  51  Conn.  488,  petition  may 
be  filed  at  term  on  which  cause  is  triable  on  its  merits ;  Amy  v.  Manning, 
144  Mass.  157,  10  N.  E.  742,  den3ring  petition  made  when  case  was 
reached  for  trial,  after  overruling  of  demurrer;  White  v.  Holt,  Judge, 
20  W.  Va.  801,  802,  810,  State  court  must  pass  on  application  for  re- 
moval; Kennedy  v.  Ehlen,  31  W.  Va.  556,  557,  8  S.  E.  407,  408,  hold- 
ing petition  should  have  been  filed  at  special  term ;  Eldred  v.  Becker, 
60  Wis.  4S,  46,  18  N.  W.  643,  first  time  at  which  either  party  could 
notice  cause  for  trial  is  the  one;  First  Nat.  Hank  v.  Conway,  67  Wis. 
218,  30  N.  W.  218,  dismissing  petition  filed  too  late;  Aldrich  v.  Crouch,. 
11  Biss.  183,  10  Fed.  307,  sending  case  back  to  State  court  because  not 
properly  removed. 

Distinguished  in  Detroit  v.  Detroit  City  Ry.  Co.,  54  Fed.  8,  removing 
cause  any  time  before  actual  trial. 

Waiver  of  tight  to  remove  cause  from  State  to  Federal  court. 
Note,  Ann.  Oas.  1918A,  1388. 

Extension  of  time  for  filing  application  to  r^tnove  cause  of  Federal 
court  by  order  of  court  or  stipulation.    Note,  14  Ann.  Oaa.  268. 

103  X7.  8.  618-637,  26  L.  Ed.  585,  HOYT  ▼.  SPRAGUE. 

At  deatb  of  partner,  each  party  in  interest  has  a  lien  on  the  partner- 
ship  stock  for  porpose  of  liquidation  and  settlement  of  partnership  affairs, 
and  division  of  wrplig  pcopeity. 
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Approved  in  Standish  v.  Babcock,  52  N.  J.  Eq.  632,  29  Atl.  329,  fol- 
lowing rule ;  Marnet  Oil  &  Gas  Co.  v.  Staley,  218  Fed.  48,  133  C.  C.  A. 
108,  holding  one  partner  being  bankrapt,  he  cannot  submit  partnership 
property  to  court  over  objection  of  other  pa^rtner;  Johnson  ¥.  Marx 
Levy  &  Bro.,  109  La.  1044,  34  South.  72,  holding  whatever  a  party 
should  know  and  has  opportunity  of  knowing,  he  is  presumed,  as  to  in- 
nocent third  persons,  to  have  known;  Quimby  v.  Uhl,  130  Mich.  212,  89 
N.  W.  728,  holding  one  cannot  enjoy  his  share  of  profits  of  a  business 
during  prosperity  and  cast  upon  another  the  losses  incutrred  in  times  of 
depression. 

Powers,  rights,  liabilities  and  remedies  of  partners  after  the  disso- 
lution of  the  firm.    Note,  40  Am.  St.  Rep.  574. 

Where  legal  representatives  of  deceased  partner  and  all  capable  bene- 
ficiaries consented  tp  continued  employment  of  Ms  property  in  the  business 
carried  on  by  surviving  partners,  they  cease  to  have  a  lien  as  against 
subsequent  creditors  of  the  concern. 

Approved  in  Francklyn  v.  Sprague,  121  U.  S.  216,  226,  SO  L.  Ed.  9S7, 
940,  7  Sup.  Ct.  951,  956,  following  rule;  Clay  v.  Field,  138  U.  S.  472, 
34  L.  Ed.  1047,  11  Sup.  Ct.  422,  holding  surviving  partne^r  for  rental  of 
property  only;  In  re  Yetteiiein,  26  Fed.  146,  holding  specific  Hen  in 
favor  of  distributees  lost  by  impossibility  of  identification;  Stanford 
V.  Lockwood,  95  N.  T.  588,  holding  tliat  share  of  deceased  partner,  hav- 
ing been  released,  passed  under  assignment;  Bell  v.  Hepworth,  134 
N.  T.  447,  31  N.  E.  920,  postponing  lien  of  estate  to  lien  of  mortgage; 
Adam  &  Co.  v.  Albert,  155  N.  Y.  365,  63  Am.  St.  Rep.  681,  49  N.  E. 
932,  right  of  creditor  in  assets  is  superior  to  claim  of  retiring  partner 
for  unliquidated  interest  left  in  business. 

Distinguished  in  Anglo-American  Land  ete.  Co.  v.  Lombard,  132  Fed. 
747,  68  C.  C.  A.  89,  holding  where  Kansas  corporation  transferred  all 
its  pproperty  to  Missouri  corporation,  latter  assuming  its  debts,  creditors 
of  former  by  accepting  benefits  of  transfer  not  estopped  to  assert  stock- 
holder's liability  under  laws  of  Kansas. 

Rights  and  remedies  of  partnership  creditors.    Note,  43  Am.  St. 
Rep.  376. 

Power  of  court  of  equity  to  appoint  person  to  continue  partnership 
for  benefit  of  infant  heirs.    Note,  56  Am.  Deo.  518. 

Proceedings  to  enforce  partnership  liability  where  one  of  partners 
has  died.    Note,  77  Am;  Dec.  117. 

Disposition  of  partnership  realty  on  dissolution  of  firm  by  death  of 
partner.    Note,  Ann.  Oaa.  1912D,  1208. 
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Ko  State  or  nation  can  by  its  laws  affect  inroperty  out  of  Its  own  tenl- 
tozy  or  persons  not  resident  therein,  except  throagb  comity. 

Approved  in  In  re  Gulp,  2  Cal.  App.  83,  83  P^.  95,  holding  where 
decree  of  divorce  awarded  custody  of  child  to  mother,  latter  not  affected 
by  modification  of  decree  after  she  had  moved  with  child  to  another 
State;  Lamar  v.  Micou,  112  U.  S.  472,  28  L.  Ed.  758,  5  Sup.  Ct.  230, 
in  absence  of  express  statute  refusing  to  hold  guardian  to  a  narrower 
range  of  securities  than  allowed  by  State  of  ward's  domicile. 

Guardian  cumot  exercise  any  autliority  over  tlie  person  or  property  of 
his  ward  in  otber  States. 

Approved  in  In  re  Chace,  26  R.  I.  360,  69  L.  R.  A.  493,  68  Atl.  982, 
holding  under  statute  in  Rhode  Island  forbidding  maoriage  of  ward 
without  consent  of  guardian,  marriage  contracted  in  Massachusetts 
without  consent  valid ;  Morgan  v.  Potter,  157  U.  S.  197,  89  L.  Ed.  671, 
15  Sup.  Ct.  591,  guardian  appointed  in  one  State  cannot  maintain  suit 
in  Circuit  Court  of  another;  In  re  Nickals,  21  Nev.  465,  34  Pac.  251, 
guardian  of  one  State  is  recognized  in  another  only  by  comity;  Mc- 
Creery  v.  Davis,  44  S.  C.  219,  61  Am.  St.  Rep.  812,  28  L.  R.  A.  664, 
22  S.  E.  187,  refusing  to  recognize  divorce  obtained  by  wife  going  into 
another  State. 

Jurisdiction  over  foreigners  and  their  property.    Note,  76  Am.  Dec. 
669. 

The  common-law  powers  of  guardians.    Note,  89  Am.  St.  Rep.  271. 

Guardians  of  nonresident  minors  and  proceedings  to  transmit  prop- 
erty to  foreign  guardians.    Note,  95  Am.  Dec.  666,  668. 

Appointment  of  guardians  is  not  a  chancery  power,  and  hence  law 
aathorisdng  probate  court  to  appoint  does  not  violate  Constitution  prohibit- 
ing chancery  powers  to  any  save  Supreme  Court. 

Approved  in  Mexican  Cent.  R.  R.  Co.  v.  Eckman,  187  U.  S.  433, 
47  L.  Ed.  247,  23  Sup.  Ct.  213,  holding  representatives  may  stand  upon 
their  own  citizenship  in  Federal  courts  irrespectively  of  the  citizenship 
of  the  persons  whom  they  represent;  Clarke  v.  Clarke,  178  U.  S.  193, 
44  L.  Ed.  1032,  20  Sup.  Ct.  876,  holding  courts  of  State  where  real 
estate  is  situated  have  the  exclusive  right  to  appoint  guardian  of  non- 
resident minor;  Mitchell  v.  People's  Sav.  Bank,  20  R.  I.  505,  40  Atl. 
504,  probate  court  customarily  exercises  jurisdiction  over  guardian  and 
ward. 

Legislature  of  State  where  property  is  situated  has  power  to  provide 
for  appointment  of  guardians  of  property  of  nonresident  infants,  and  pre- 
scribe their  duties  and  manner  of  exercising  same. 

Approved  in  Kurtz  v.  West  Duluth  Land  Co.,  52  Minn.  143^  53  N.  W. 
1133,  and  Neal  v.  Bartleson,  65  Tex.  486,  both  following  rule;  Mayor 
XI— 23 
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etc.  of  Gallatin  v.  Alexander,  10  Lea,  476,  legal  situs  of  personal  prop- 
erty of  testator  for  purposes  of  taxation  is  domicile  of  executor;  Loimar 
▼.  Micou,  112  U.  S.  470,  28  L.  Ed.  767,  6  Sup.  Ct.  229,  aiguendo. 

Recognition  of  right  emanating  from  foreign  power  to  eostody  of 
child.    Note,  7  L.  R.  A.  (N.  S.)  306. 

Legislature  may  validly  authorize  guardian  to  Invett  fands  in  capital 
stock  of  manufacturing,  financial,  etc.,  coxporatlonB. 

Approved  in  Louisville  etc.  Ry.  Co.  v.  Blythe,  69  Miss.  947,  30  Am. 
St.  Rep.  603,  16  L.  R.  A.  266,  11  South.  113,  upholding  statute  author- 
izing guardian  to  agree  upon  damages  for  land  taken  by  railroad. 

Right   of  fiduciary  to  invest  funds  in  private  coiporated  stock. 
Note,  16  Ann.  Gas.  72.  ' 

Legislation  authorizing  sale  of  estates  of  minors,  lunatics,  etc,  or 
directing  their  management,  is  not  objectionable  as  exercise  of  Judicial 
power. 

Approved  in  Tuttle  v.  Moore,  3  Ind.  Ter.  722,  64  S.  W.  589,  uphold- 
ing right  of  town-site  commission  to  lay  out  town  site  in  Indian  Territory 
under  authority  of  act  of  Congress;  Texas  Co.  v.  Henry,  34  Okl.  350,  126 
Pac.  227,  upholding  right  of  Secretary  of  Interior  to  grant  right  of  way 
for  pipe-line  over  lands  of  Indians. 

Guardian,  being  authorized  by  special  law  to  luTeat  funds  in  manufac- 
turing corporation,  is  not  further  answerable  therefor,  but  only  for  the 
shares  of  stock  and  dividends  realized  thereon. 

Approved  in  Francklyn  v.  Sprague,  121  U.  S.  220,  30  L.  Ed.  938, 
7  Sup.  Ct.  963,  following  rule. 

Validity  of  special  statute  authosrizing  sale  of  land  of  ward.    Note, 
41  Am.  Dec.  456. 

Constitutionality  of  private  statutes  to  authorize  disposal  of  prop- 
erty.   Note,  16  L.  R.  A.  254. 

Acquiescence  of  minors,  with  full  knowledge,  for  seven  and  nine  years 
after  ^coming  of  age,  in  investment  by  guardian,  held  to  preclude  their 
obtaining  relief  by  bill  for  disailLrmance  and  an  accounting. 

Approved  in  Nare  v.  Galveston  City  Co.,  146  U.  S.  116,  36  L.  Ed.  910, 
13  Sup.  Ct.  38,  applying  doctrine  of  laches;  Ives  v.  Sai^ent,  21  Blatchf. 
421,  17  Fed.  450,  holding  reissued  patent  invalid  for  laches. 

Ouardian  authorized  by  statute  to  transfer  ward's  interest  in  a  part- 
nership concern  to  a  corporation  about  to  he  formed  may  validly  submit 
to  referees  question  of  value  of  their  sharea 

Approved  in  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R.,  97 
Fed.  233,  holding  if  lapse  of  time  raise  presumption  of  laches,  the  party 


366  NOTES  ON  U.  S.  REPORTS.       103  U.  S.  637-648 

must  state  in  bill  specifically  the  impediments  preventing  earlier  prose- 
cution, else  equity  can  give  no  relief. 

Miscellaneous.  Cited  in  Sprague.  Mfg.  Co.  ▼.  Hoyt,  29  Fed.  422,  facts 
being  same. 

103  IT.  S.  687-646,  26  Ik  Ed.  606,  WIUJAMS  ▼.  LOUISIANA. 

Supreme  Court  has  jurisdiction  to  decide  whether  State  decision  con- 
Btming  amendment  to  State  Constitution  impairs  obligation  of  State 
iKmds  previously  Issued. 

Approved  in  Colorado  etc.  Ry.  Co.  v.  Davis,  21  Colo.  App.  4,  120 
Pac.  1049,  holding  question  whether  statute  was  passed  in  accordance 
with  Constitution  does  not  present  matter  removable  to  Federal  courts; 
Trimble  v.  People,  19  Colo.  192,  41  Am.  St.  Rep.  238,  34  Pac.  983,  appel- 
late court  had  jurisdiction  whenever  constitutional  question  must  be  de- 
termined to  adjudicate  the  case ;  dissenting  opinion  in  Ex  parte  Francis, 
72  Tex.  Cr.  352,  165  S.  W.  172,  majority  upholding  act  which  prohibited 
poolrooms,  leaving  to  each  individual  county  to  determine  whether  same 
should  be  effective  within  its  domain. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  48. 

Bonds  of  Louisiana,  issued  under  act  of  1871,  to  relieve  State  from 
its  guaranty  of  certain  railroad  bonds,  held  to  constitute  a  new  debt  upon 
a  new  consideration,  and  not  a  mere  refunding,  and  hence  to  be  void  be- 
cause in  excess  of  constitutionia  limit  of  indebtedness  established  by  con- 
stitntional  amendment  of  1870. 

Approved  in  Durkee  v.  Board  of  Liquidation,  103  U.  S.  646,  26  L.  Ed. 
698,  following  rule;  In  re  Appropriations,  13  Colo.  324,  22  Pac.  467, 
invalidating  appropriation  acts  in  excess  of  constitutional  limit;  Hovey 
V.  Foster,  118  Ind.  610,  21  N.  E.  42,  holding  that  deficit  may  be  anti- 
cipated. 

Creation  of  indebtedness  within  meaning  of  debt  limit  provisions. 
Note,  87  L.  R.  A.  (N.  S.)  IIOS. 

lOS  U.  S.  646-648,  26  L.  Ed.  598,  DUBKEE  ▼.  BOARD  OF  LIQtTIDATION. 

Offer  on  part  of  State  to  issue  new  bonds  for  all  her  valid  outstanding 
bonds,  whenever  holders  accept  terms  of  exchange,  created  no  contract, 
hence  act  repealing  such  offer  is  valid. 

Approved  in  Jumbo  Cattle  Co.  v.  Bacon,  79  Tex.  13,  14  S.  W.  843, 
rei)eal  before  acceptance  withdraws  offer. 
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103  U.  8.  648-651,  26  L.  Ed.  461,  BONHAM  v.  NEEDLES. 

Thongh  township  records  contain  no  evidence  of  township  meeting  at 
which  qnalified  voters  assented  to  issue  of  honds,  yet  a  recital  in  bonds  of 
their  issaance  in  pursuance  of  statutory  authority  imports  a  compliance 
with  statute,  and  estops  town  as  against  a  bona  fide  holder. 

Approved  in  Borah  v.  Wilson,  140  U.  S.  48,  35  L.  Ed.  339,  11  Sup.  Ct. 
690,  following  rule. 

Municipal  bonds   in  the   hands   of  bona  fide  holders.    Note,   51 
Am.  St  Bep.  857. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  955. 

103  U.  S.  651-669,  26  I..  Ed.  609,  WABDELL  v.  UNION  PACIPIO  B.  B.  CO. 

Directors  cannot  authorize  contracts  on  behalf  of  corporation,  and  then 
personally  participate  In  the  benefits. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  80,  81,  60  L.  Ed. 
537,  538,  36  Sup.  Ct.  248,  upholding  right  of  postmaster-general  to 
rescind  purchase  of  satchels  upon  discovery  that  superintendent  was  to 
share  secret  profits;  Maine  Northwestern  Dev.  Co.  v.  Northern  Commer- 
cial Co.,  213  Fed.  105,  holding  fact  that  president  of  corporation  acted  in 
own  interest  in  Belling  sto<?k  was  good  defense  to  purchase  price ;  Field  v. 
Western  Life  Indemnity  Co.,  166  Fed.  610,  611,  holding  general  manager 
selling  his  office  may  be  compelled  to  account  to  corporation  for  profits ; 
Singers-Bigger  v.  Young,  166  Fed.  85,  91  C.  C.  A.  510,  holding  stock- 
holder cannot  complain  of  director's  failure  to  renew  lease,  as  such 
right  is  in  corporation;  Wheeler  v.  Abilene  Nat.  Bk.  Bldg.  Co.,  169 
Fed.  394,  14  Ann.  Oas.  917,  16  L.  B.  A.  (N.  S.)  892,  89  C.  C.  A.  477, 
holding  director  voting  on  his  own  purchase  of  Hsorporation  rendered 
sale  voidable;  Pepper  v.  Addicks,  153  Fed.  405,  holding  where  director 
induced  purchase  of  bonds  of  other  company  in  which  he  was  interested, 
he  could  be  made  to  recover  by  receiver;  McCourt  v.  Singers-Bigger, 
]45  Fed.  107,  7  Ann.  Gas.  287,  76  C.  C.  A.  73,  holding  where  director 
organized  new  corporation  and  obtained  renewal  of  leases  in  its  name, 
new  company  held  leases  in  trust  for  old  company;  Burns  v.  Cooper, 
140  Fed.  277,  72  C.  C.  A.  25,  holding  sale  of  real  property  by  guardian 
invalid,  purchaser  having  immediately  thereafter  conveyed  to  guardian; 
Kroegher  v.  CaHvada  Colonization  Co.,  119  Fed.  646,  56  C.  C.  A.  257, 
holding  same  x>erson  cannot  act  for  himself  and  at  the  same  time  with 
respect  to  same  matter  as  the  agent  of  another;  Pacific  Vinegar  etc. 
Wks.  V.  Smith,  145  Cal.  362,  104  Am.  St.  Bep.  42,  78  Pac.  552,  holding 
corporate  president  having  purchased  note  of  corporation  and  caused 


357        WARDELLv.  UNION  PACIFIC  R.  R.  CO.    103  U.  S.  651-659 

its  indorsement  to  be  put  on  them  could  not  sue  on  indorsement;  City 
of  Goldfield  v.  MacDonald,  62  Colo.  153,  119  Pac.  1072,  upholding  can- 
cellation of  water  right  obligations  where  same  were  obtained  through 
fraudulent  conspiracy;  Scripps  v.  Sweeney,  160  Mich.  161,  162,  125 
N.  W.  78,  refusing  to  uphold  combination  formed  by  owners  of  four 
different  newspapers ;  Young  v.  City  of  Mankato,  97  Minn:  6,  S  L.  B.  A. 
(N.  S.)  849,  105  N.  W.  970,  holding  board  of  free  holders  appointed  to 
draft  charter  cannot  employ  one  of  its  members;  Stone  v.  Bevans,  88 
Minn.  129,  92  N.  W.  520,  holding  member  of  common  council  of  a 
village  cannot  lawfully  enter  into  contract  with  the  municipality  for 
his  own  benefit ;  Hilliard  v.  Upper  Coos  R.  R.  Co.,  77  N.  H.  132,  88  Atl. 
995,  holding  where  president  of  corporation  did  not  disclose  that  he  was 
acting  as  agent  of  corporation,  he  was  personally  liable  for  goods  fur- 
nished; Kelsey  v.  New  England  St.  Ry.  Co.,  62  N.  J.  Eq.  745,  48  Atl, 
1002,  holding  contract  not  enforceable  against  corporation  when  the 
party  dealing  with  the  directors  has  given  any  of  them  secret  interest 
therein;  Barnes  v.  Lynch,  9  Okl.  186,  59  Pac.  1007,  holding  deeds  exe- 
cuted in  name  of  corporation  under  agreement  whereby  officers  had 
agreed  to  divide  property  between  them  invalid  as  against  stockholders; 
Wallace  v.  Oceanic  Packing  Co.,  25  Wash.  149,  64  Pac.  940,  holding 
agent  cannot  place  himself  in  a  situation  in  which  he  may  be  tempted 
by  his  own  interest  to  disregard  that  of  his  principal;  Chicago  etc.  Cab 
Co.  V.  Yerkes,  141  111.  332,  33  Am.  St.  Rep.  34,  30  N.  E.  670,  Mallory 
▼.  Maliory-Wheeler  Co.,  61  Conn.  137,  23  Atl.  710,  Sargent  v.  Kansas  Mid- 
land R.  R.  Co.,  48  Kan.  682,  29  Pac.  1067,  and  Ward  v.  Davidson,  89  Mo. 
458, 1  S.  W.  850,  all  following  rule ;  Wright  v.  Kentucky  etc.  Ry.  Co.,  117 
U.  S.  94,  29  L.  Ed.  829,  6  Sup.  Ct.  709,  under  mortgage  to  secure  bonds 
trustee  acquired  no  greater  rights  than  railroad;  Thomas  v.  Brown ville 
etc.  R.  R.  Co.,  109  U.  S.  524,  27  L.  Ed.  1019,  3  Sup.  Ct.  317,  refusing  to 
enforce  contract  yrhen  resisted  by  stockholders;  West  v.  Camden,  135 
U.  S.  521,  34  L.  Ed.  258,  10  Sup.  Ct.  841,  invalidating  agreement  of 
director  to  keep  another  person  permanently  an  officer  of  corporation; 
McGourkey  v.  Toledo  &  Ohio  Ry.  Co.,  146  U.  S.  552,  36  L.  Ed.  1085, 
13  Sup.  Ct.  175,  holding  contracts  with  trustee  for  holders  of  car-trust 
certificates  were  voidable;  Union  Trust  Co.  v.  Nevada  &  0.  R.  R.  Co., 
10  Sawy.  132,  20  Fed.  86,  holders  of  bonds  are  unaffected  by  subsequent 
fraudulent  issue;  Thomas  v.  Peoria  etc.  Ry.  Co.,  36  Fed.  815,  setting 
aside  lease  of  cars;  Stewart  v.  St.  Louis  etc.  Ry.  Co.,  41  Fed.  738,  sales 
by  directors  to  company  of  which  they  were  directors  at  excessive  price 
is  void ;  Jesup  v.  Illinois  Central  R.  R.  Co.,  43  Fed.  504,  refusing  relief 
where  there  was  delay  in  suing;  Robison  v.  McCracken,  52  Fed.  729, 
though  contract  was  voidable,  directors  could  not  retain  what  they  had 
agreed  to  pay;  Bristol  v.  Scranton,  57  Fed.  78,  where  plaintiffs  elected 
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to  retain  benefits  of  the  consolidation,  they  could  not  take  from  defend- 
ants the  price  of  the  personal  covenant  by  which  they  were  bound; 
Bridgens  v.  Dollar  Sav.  Bank,  66  Fed.  11,  equity  taking  jurisdiction  of 
case  where  officer  acted  for  banks  with  opposite  interests ;  Cox  v.  Robin- 
son, 82  Fed.  286,  27  C.  C.  A.  120,  holding  jury  justified  in  finding  vice- 
president  authorized  to  make  assignment;  Graves  v.  Mono  Lake  Hy- 
draulic Min.  Co.,  81  Cal.  320,  22  Pac.  671,  allowance  voted  by  interested 
directors  was  invalid;  Yale  Gas-Stove  Co.  v.  Wilcox,  64  Conn.  122,  42 
Am.  St.  Bep.  167,  25  L.  B.  A.  103,  29  Atl.  308,  holding  promoter  could 
not  recover  against  owner's  share  received  from  sale  at  excessive  price 
of  property  to  corporation;  Higgins  v.  Lansingh,  154  111.  365,  40  N.  E. 
380,  invalidating  contract  voted  for  by  interested  director;  Meta^r  v. 
Huntington,  139  Ind.  514,  37  N.  E.  1088,  and  Appleton  v.  Tumbull,  84 
Me.  80,  24  Atl.  594,  one  cannot  sell  property  to  himself  as  agent;  Currie 
V.  School  District,  35  Minn.  165,  27  N.  W.  923,  holding  contract  between 

»  

school  district  and  trustee  voidable;  Grand  Island  Gas  Co.  v.  West,  28 
Neb.  858,  45  N.  W.  244,  invalidating  contract  where  stockholder  was 
member  of  city  council;  dissenting  opinion  in  Fitzgerald  v.  Fitzgerald  & 
Mallory  Const.  Co.,  41  Neb.  492,  59  N.  W.  872,  allowing  company  to  re- 
cover discount  where  bonds  were  purchased  at  discount  by  officers 
interested  in  rival  company;  Pearson  v.  Concord  R.  R.  Corp.,  62  N.  H. 
543,  13  Am.  St.  Rep.  696,  action  of  common  directors  of  two  railroads 
may  be  enjoined ;  Metropolitan  Tel.  Co.  v.  Domestic  Tel.  Co.,  44  N.  J.  Eq. 
573,  14  Atl.  911,  disqualifying  member  adversely  interested  from  set- 
tling terms  of  contract;  Lamb  v.  San  Pedro  &  Canon  del  Agua  Co., 
3  N.  M.  454,  9  Pac.  531,  restraining  enforcement  of  judgment  ob- 
tained by  conspiracy  of  trustees;  Santa  Fe  Electric  Co.  v.  Hitchcock, 
9  N.  M.  165,  50  Pac.  335,  holding  there  was  a  fraudulent  confederacy 
to  defeat  mortgagee;  Jameson  v.  Coldwell,  25  Or.  209,  35  Pac.  247,  and 
Bird  Coal  etc.  Co.  v.  Holmes,  157  Pa.  St.  282,  contract  reserving  secret 
benefit  to  officer  is  voidable;  Bear  River  Valley  Orchard  Co.  v.  Hanley, 
\fs  Utah,  515,  50  Pac.  614,  officer  wrongfully  conveying  property  holds 
stock  received  for  same  in  trust  for  corporation;  Birmingham  Mining 
etc.  Co.  V.  Mutual  Loan  etc.  Co.,  96  Ala.  366, 11  South.  369,  arguendo. 

Distinguished  in  In  re  Castle  Braid  Co.,  145  Fed.  230,  allowing  claim 
against  insolvent  corporation  based  on  eontra(}t  between  corporation 
and  one  of  its  officers,  there  being  no  evidence  of  fraud  or  detriment  to 
corporation;  Mayor  etc.  of  Ensley  ▼.  J.  E.  Hollingsworth  ft  Co.,  170 
Ala.  411,  419,  Ann.  Oas.  1912D,  652,  54  South.  99,  102,  holding  where 
councilman  is  member  of  firm  winning  city  contract,  same  will  not  avoid 
contract  where  he  did  not  vote  on  award;  Baker  v.  Seattle-Tacoma 
Power  Co.,  61  Wash.  591,  Ann.  Gas.  19120,  859,  112  Pac.  653,  holding 
stbckholders  may  purchase  property  and  sell  same  to  corporation;  Hall 
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T.  Klincky  25  8.   C.  357,  where  partnership  was  not  a  atockholder, 
although  all  its  members  were. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note, 
139  Am.  St.  Bep.  606. 

Transactions  between  director  and  corporation.    Note,  17  Am.  St. 
Rep.  803. 

Contracts  between  corporations  having  common  directors  or  offi- 
cers.   Note,  38  L.  R.  A.  795. 

Directors  camiot  by  formation  of  a  new  com)>axiy,  in  wbich  tbey  take 
stock,  and  to  which  Yaluable  contracts  shall  be  given,  In  whose  profits  they, 
as  stockholders,  will  share,  thus  mijustly  enrich  themselves  at  the  expense 
of  stockholders  and  creditors  of  original  company. 

Approved  in  Norbeck  &  Nicholson  Co.  v.  State,  32  S.  D.  202,  142 
N.  W.  851,  holding  contract  for  drilling  of  well  on  State  University 
grounds  was  void  where  l^islator  was  interested  in  contracting  com- 
pany; Altalla  Iron  Ore  Co.  v.  Virginia  etc.  Coke  Co.,  Ill  Tenn.  535, 
77  S.  W.  775,  allowing  contract  made  by  managing  officers  with  new 
corporation,  formed  for  purpose  to  be  repudiated  by  old  corporation; 
Leavenworth  v.  Chicago  etc.  Ry.  Co.,  134  U.  S.  708,  88  L.  Ed.  1074, 
10  Sup.  Ct.  715,  upholding  foreclosure  sale  where  there  was  a  trust 
Delation,  but  no  fraud  in  fact;  McGk>urkey  v.  Toledo  &  Ohio  Ry.  Co., 
146  U.  S.  565,  86  L.  Ed.  1090,  13  Sup.  Ct.  180,  holding  contracts  with 
trustee  for  holders  of  car  trust  certificates  were  voidable;  Jackson  v. 
McLean,  36  Fed.  216,  holding  contract  void;  Jesup  v.  Illinois  Central 
R.  R.,'  43  Fed.  499,  holding  facts  insufficient  to  show  actual  fraud ;  Barr 
v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  278,  26  N.  E.  150,  holding  trans- 
action was  merely  voidable. 

Coal  company,  in  which  directors  of  railroad  buying  its  coal  are 
ftandulently  interested  may  be  entitled  to  reasonable  compensation  for 
labor  actually  expended  in  development  and  delivery  of  coal  considered 
entirely  apart  from  the  fraudulent  contract. 

Approved  in  Thomas  v.  Brownville  etc.  R.  R.  Co.,  109  U.  S.  526,  27 
L.  Ed.  1019,  3  Sup.  Ct.  318,  allowing  holders  of  bonds  sums  actually 
expended,  and  paid  in  void  bonds;  Tryon  v.  White,  62  Conn.  178,  20 
L.  E.  A.  295,  25  Atl.  716,  holding  company  for  work,  although  director 
had  no  power  to  authorize  same;  dissenting  opinion  in  Fitzgerald  v. 
Fitzgerald  &  Mallory  Const.  Co.,  41  Neb.  493,  59  N.  W.  872,  refusing 
all  relief;  Brown  v.  Farmers  &  Merchants'  Nat.  Bank,  88  Tex. 
276,  33  L.  R.  A.  364,  31  S.  W.  289,  allowing  only  lawful  interest  as 
damages  for  improper  loans  procured  for  minor  by  guardian.  See  45 
Am.  St.  Rep.  833,  note. 

Preferences  by  insolvent  corporations.    Note,  45  Am.  St.  Bep.  833. 
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Contracts,  the  consideration  for  which  has  partly  failed,  or  is  partly 
illegal.    Note,  117  Am.  St.  Rep.  513. 

Actions  by  stockholders  on  behalf  of  corporations.    Not^  97  Am. 
St.  Eep.  41. 

IDS  n.  S.  660-665,  26  L.  Ed.  512,  PBCK  ▼.  OOLIJN8. 

Under  law  in  force  in  1866,  surrender  of  a  patent  eztingoisheB  it. 
Approved  in  Franklin  v.  Illinois  Moulding  Co.,  128  Fed.  48,  holding 
patentee  in  infringement  suit  cannot  claim  rights  under  surrendered 
patent  and  first  reissue,  surrendered  to  obtain  second  reissue;  McCor- 
mick  Mach.  Co.  v.  Aultman,  169  U.  S.  610,  42  L.  Ed.  877,  18  Sup.  Ct. 
444,  holding  original  not  invalidated  as  to  claims  disallowed  in  pro- 
ceedings for  reissue.  • 

Utader  act  of  1870,  providing  that  surrender  '%liaU  take  effect  upon 
issue  of  amended  patent,"  it  would  seem  that  refusal  of  reissue  would  he 
fatal  to  original  patent. 

Approved  in  Coflfield  v.  Fletcher  Mfg.  Co.,  167  Fed.  323,  324,  93 
C.  C.  A.  25,  holding  where  patentee  sues  for  reissue  on  account  of  de- 
fect, he  cannot  sue  for  infringement  of  first  issue;  Ingersoll  v.  Holt, 

104  Fed.  684,  holding  Federal  court  has  original  jurisdiction  in  suit  to 
obtain  reissue  of  patent  refused,  and  all  competent  evidence  being  rela- 
tive, bill  must  disclose  facts  fully;  Lattig  v.  Dean,  26  App.  D.  C.  597, 
holding  on  reissue  of  patent,  all  suits  arising  under  previous  patent 
lapse ;  Eby  v.  King,  158  U.  S.  373,  89  L.  Ed.  1021,  15  Sup.  Ct.  974,  and 
Allen  V.  Culp,  166  U.  S.  504,  41  L.  Ed.  1094,  17  Sup.  Ct.  645,  both 
following  rule;  Celluloid  Mfg.  Co.  v.  Zylonite  Brush  &  Comb  Co.,  27 
Fed.  294,  first  reissue  is  void  if  identical  with  original ; 'Burrell  v.  Hack- 
ley,  35  Fed.  834,  party  cannot  maintain  action  on  patent  pending  sur- 
render; Rein  v.  Clayton,  37  Fed.  358,  3  L.  E.  A.  80,  no  action  can  be 
maintained  before  issue  of  patent;  McCormick  Harvesting  Machine 
Co.  V.  Aultman,  58  Fed.  779,  acquiescence  in  rejection  in  reissue  pro- 
ceedings has  same  effect  as  original;  McCormick  Harvesting  Machine  Co. 
V.  Aultman,  69  Fed.  400,  16  C.  C.  A.  259,  certifying  as  to  effect  of 
rejection  of  reissue  claims  on  original. 

Distinguished  in  McCormick  Harvesting  Machine  Co.  v.  Aultman, 
169  U.  S.  611,  42  L.  Ed.  877,  18  Sup.  Ct.  445,  holding  original  not  in- 
validated as  to  claims  disallowed  in  proceedings  for  reissue. 

103  n.  S.  666,  26  L.  Ed.  313,  ST.  LOUIS  SMELTING  ETC.  CO.  ▼.  KEMP. 

Miscellaneous.  Cited  in  La  Clair  v.  United  States,  184  Fed.  134,-  to 
point  that  patents  cannot  be  set  aside  except  upon  clear  and  convincing 
proof. 
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103  T7.  8.  667,  26  L.  Ed«  599,  SCHAUMBUBG  ▼.  XmiTED  STATES. 

BefuBal  of  Circvdt  Court  to  direct  jury  to  certify  to  a  balance  they 
might  And  to  be  due  from  the  ffoyermneiit  upon  a  setoff  pleaded  by  party 
sued,  held  proper,  since  verdict  against  the  government  would  be  fruitless. 
Approved  in  United  States  v.  Cantrall,  176  Fed.  955,  holding  Secre- 
tary of  Interior  could  not  levy  irrigation  assessments  previous  to  com- 
mencement of  work;  United  States  v.*  Wickersham,  10  Fed.  509,  sur- 
render of  possession  to  United  States  ousted  jurisdiction;  Moore  v. 
Tate,  87  Tenn.  739, 10  Am.  iSt.  Rep.  720, 11  S.  W.  938,  immunity  of  State 
from  suit  extends  to  setoflfs;  Shelby  County  v.  Bickford,  102  Tenn.  402, 
52  S.  W.  774,  suit  by  county  on  covenant  a^nst  encumbrances  is  sub- 
ject to  statute  of  limitations. 

Setoff,  counterclaim  or  recoupment  in  action  by  state.    Note,  33 
L.  R.  A.  (N.  S.)  382. 

103  IT.  S.  668-673,  26  L.  Ed.  417,  MIIaWAUKEE  KATIONAIi  BANK  ▼. 
OITT  BANK. 

Whether  bank  which  was  agent  for  collection  of  drafts  against  A 
for  wheat  exercised  due  care  and  diligence  In  storing  wheat  In  A's  pubUc 
elevator,  held  to  be  a  question  for  jury. 

Approved  in  Attleboro  Mfg.  Co.  v.  Frankfort  Marine "  Accident  etc. 
Ins.  Co.,  171  Fed.  500,  holding  where  insurer  negligently  defended  suit 
under  Employers'  Liability  Act  employer  could  sue  company  for  dam- 
ages ;  Bank  of  Big  Cabin  v.  English,  41  Okl.  549,  139  Pac.  259,  holdinf? 
bank  liable  for  delay  in  withdrawing  unauthorized  deposit;  Diamond 
Mill  Co.  V.  Groesbeck  Nat.  Bank,  9  Tex.  Civ.  App.  33,  29  S.  W.  170, 
holding  it  error  to  refuse  to  submit  issue  of  negligence. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  38 
Am.  St.  Bep.  775. 

Duties  of  banks  acting  as  collecting  agents.    Note,  77  Am.  St.  Bep. 
627. 

Where  bank  to  whom  wheat  drafts  were  sent  for  collection,  negli- 
gently permits  drawer  to  get  possession  of  wheat,  it  is  liable  for  amount 
of  draft  less  any  sum  actually  recovered  by  following  the  wheat. 

Approved  in  Russo- Chinese  Bank  v.  National  Bank  of  Commerce,  241 
U.  S.  416,  60  L.  Ed.  1071,  36  Sup.  Ct.  662,  holding  fact  that  bank  de- 
livered shipment  in  trust  is  no  defense;  Holly  v.  Domestic  etc.  Mis- 
sionary Soc,  85  Fed.  250,  following  rule;  Selz  v.  Collins,  55  Mo.  App. 
64,  drawer  can  prove  claim  against  drawee,  and  sue  bank  for  negligence 
at  same  time. 

103  XT.  8.  673,  26  L.  Ed.  337,  McCABTHY  v.  PBOVOST. 

Not  cited. 
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103  T7.  8.  674-677,  26  L.  Ed.  462,  YATES  ▼.  NATIONAL  HOME  FOE  DIS- 
ABLED VOLUNTEEB  SOLDIEBS. 
Deputy  governor  of  branch  at  Milwaukee  of  "The  National  Home  for 

Disabled  Volunteer  Soldiers"  was  not  entitled  to  compensation  beyond  his 

regular  salary,  for  work  in  constmcting  a  new  building. 

Approved  in  Young  v.  Millett,  19  Wash.  490,  53  Pac.  824,  holding 

State  treasurer  not  entitled  to  compensation  for  additional  duties. 

103  D.  8.  677-^9,  26  L.  Ed.  454,  ABTHXTB  v.  JACOBY. 

Hand-painted  picture  on  porcelain  is  dutiable  as  "paintings  not  other- 
wise provided  for,"  and  not  as  decorated  diina. 

Approved  in  Amerman  v.  United  States,  124  Fed.  299,  holding  mate- 
rials may  be  of  insignificant  worth,  but  if  article  is  of  great  value  be- 
cause of  skill  of  artist,  said  article  is  dutiable  under  '' paintings  in 
oil,''  etc.;  United  States  v.  Perry,  146  U.  S.  73,  36  L.  Ed.  892, 13  Sup.  Ct. 
27,  holding  articles  dutiable  as  stained  window  glass;  Mellen  v.  Ford, 
28  Fed.  642,  ''plastering  and  stucco  work"  includes  lathing;  Richard 
V.  United  States,  91  Fed.  518,  holding  articles  not  dutiable  as  "tiles," 
but  as  *' paintings." 

Distinguished  in  Forbes  lith.  Mfg.  Co.  v.  Worthington,  132  U.  S.  661, 
33  L.  Ed.  455,  10  Sup.  Ct.  182,  affirming  25  Fed.  901,  holding  articles 
dutiable  as  manufacture  of  iron  and  not  ''printed  matter." 

103  U.  S.  679-682,  26  L.  Ed.  636,  T?ACHEB'S  DISTILLED  SPIRITS. 

Begulation  prescribed  by  commissioner  of  internal  revenue  respecting 
empt3ring  of  spirits  for  purpose  of  rectifying,  etc.,  considered,  and  held 
within  power  conferred  on  that  officer  by  Bevised  Statutes,  section  8249. 

Approved  in  Ludloff  v.  United  States,  108  U.  S.  183,  27  L.  Ed.  696, 
2  Sup.  Ct.  481,  holding  requirements  of  circular  were  within  power  of 
commissioner. 

Where  act  of  forfeiture  has  been  done,  right  of  government  to  seise 
property  attaches  at  once,  and  may  be  pursued  wherever  property  is  found. 
Approved  in  United  States  v.  Stowell,  133  U.  S.  17,- 33  L.  Ed.  560, 
10  Sup.  Ct.  247,  under  act  of  1876  forfeiture  takes  effect  from  commis- 
sion of  offense. 

When  forfeiture  of  property  under  statutes  takes  effect.    Note, 
7  Ann.  Gas.  899,  900. 

103  U.  S.  683-697,  26  L.  Ed.  526,  WALKUT  ▼.  WADE. 

Constitution  of  Illinois  was  adopted  July  2,  1870,  and  took  ett^ct  on 
that  day.  * 

Approved  in  Wade  v.  Walnut,  105  U.  S.  3,  26  L.  Ed.  1028,  following 
rule. 
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Supreme  Oonrt  cannot  review  findings  of  fact  by  Oircnit  Court. 
Approved  in  Roberts  v.  Life  Ins.  Co.  of  Virginia,  118  N.  C.  436,  24 
S.  E.  781,  following  rule;  Benson  Min.  Co.  v.  Alta  Min.  Co.,  145  U.  S. 
434,  36  L.  Ed.  765,  12  Sup.  Ct.  879,  upholding  finding  supported  by 
same  evidence;  dissenting  opinion  in  Rash  v.  Allen,  1  Boyce  (Del), 
528,  531,  76  Atl.  404,  405,  majority  holding  under  D^elaware  law,  coun- 
cil's findings  as  to  result  of  election  could  not  be  reviewed  by  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  407. 

.  Wliere  facts  are  tried  by  Circuit  Court,  biU  of  exceptions  can  only 
bring  up  rulings  of  court  during  trial  upon  questions  of  law. 

Approved  in  Buchanan  v.  Clark,  164  N.  C.  61,  80  S.  E.  426,  holding 
where  no  exception  is  taken  to  court 's  findings,  they  are  conclusive  upon 
the  parties ;  Matthews  v.  Fiy,  143  N.  C.  386,  55  S.  E.  787,  holding  find- 
ings cannot  be  excepted  to  after  reversal  on  appeal. 

Whether  an  alleged  statute  is  really  a  law  is  a  question  of  law  not. of 
fact 

Approved  in  Hicks  v.  Krigbaum,  13  Ariz.  243,  108  Pac.  485,  holding 
''spoiled"  ballots  are  no  ballots  and  cannot  be  considered  in  result  of 
election ;  Field  v.  Clark,  143  U.  S.  679,  36  L.  Ed.  305,  12  Sup.  Ct.  500, 
it  may  not  be  shown  from  journals  that  act  did  not  pass  in  form  in 
which  it  was  signed;  dissenting  opinion  in  State  v.  Joseph,  175  Ala. 
608,  609,  610,  Ann.  Cas.  1914D,  248,  57  South.  951,  952,  majority  holding 
where  Governor  must  return  bill  within  six  days  to  prevent  same  be- 
coming law,  time  during  recess  is  not  computed  in  said  time. 

Omission  of  w6rd  'Illinois^  from  title  of  bill  in  some  stages  of  its 
passage  whereby  one  bill  was  apparently  passed  by  the  house  and  another 
by  the  senate,  held  a  mere  clerical  error,  which  did  not  avoid  the  law, 
since  the  journals  made  plain  the  identity  of  the  two. 

Approved  in  Harper  v.  State,  109  Ala.  31,  19  South.  859,  treating 
mistaken  date  as  surplusage;  Illinois  Central  R.  R.  Co.  v.  People,  143 
111.  446,  19  L.  R.  A.  123,  33  N.  E.  176,  holding  amendment  of  title  did 
not  defeat  bill;  Ballon  v.  Black,  17  Neb.  394,  23  N.  W.  5,  upholding 
amendment  of  mechanic's  lien  law. 

Distinguished  in  State  v.  Hallock,  19  Nev.  389,  12  Pac.  834,  where 
mistake  was  not  merely  clerical. 

Approval  of  statutes  by  executive.    Note,  85  Am.  Dec.  361. 

Impeachment  of  act  of  legislature  by  reference  to  legislative  jour- 
nals.   Note,  9  Ann.  Oas.  683. 

Conclusiveness  of  enrolled  bill.    Note,  23  L.  B.  A.  344. 
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In  niinoia  a  bill  does  not  liaye  to  preserve  tbe  same  title  through  all 
its  stages  of  passage. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  People,  143  HI.  445, 19  L.  B.  A. 
123,  33  N.  E.  175,  following  rule;  State  v.  Field,  119  Mo.  609,  24  S.  W. 
755,  amending  title  does  not  invalidate  act. 

Constitutional  requirement  that  no  law  shall  embrace  more  than 
one  subject,  which  must  be  expressed  in  title.  Note,  58  Am.  Dec. 
600. 

Sufficiency  of  the  title  to  a  statute.    Note,  64  Am.  St.  Rep.  75. 

Illinois  act  of  1869,  authorizing  municipal  railroad  aid.  If  approved  by 
town  'inhabitants,"  means  the  voters  thereof,  and  is  complied  with  by 
recital  in  bonds  showing  approval  by  "people  of  the  town." 

Approved  in  Wilson  v.  Lawrence^  70  Ajrk.  648,  69  S.  W.  572,  holding 
a  person  having  a  fixed  place  of  abode  within  a  district  for  a  definite 
time  only  is  not  an  inhabitant ;  Brown  v.  Rushing,  70  Ark.  121,  66  S.  W. 
446,  holding  the  word  'inhabitant"  has  many  meanings,  hence  its  con- 
struction has  generally  been  governed  by  the  connection  in  which  it 
has  been  used ;  Bryan  v.  Lincoln,  50  Neb.  622,  35  L.  E.  A.  753,  70  N.  W. 
252,  vote  of  people  means  authorized  voters;  Opinion  of  Justices,  66 
N.  H.  661,  33  Atl.  1093,  construing  statute  equitably. 

Bona  fide  holder  of  bonds  is  not  required  to  go  behind  recital  of  sub- 
stantial compliance  with  statatea. 

Approved  in  Beatrice  v.  Edminson,  117  Fed.  434,  54  C.  C.  A.  601, 
holding  recital  in  bonds  that  they  were  issued,  by  authority  of  a  ma- 
jority vote,  relieves  innocent  purchasers  from  all  inquiry,  notice,  and 
knowledge ;  Clapp  v.  Otoe,  104  Fed.  485,  45  C.  C.  A.  579,  holding  bonds 
issued  by  board  of  county  commissioners  of  county  upon  favorable 
vote  of  the  electors  of  precinct  are  bonds  of  county  whose  board  issues 
them;  Board  of  Commissioners  of  Cowley  County  v.  Hee3,  101  Fed.  769, 
41  C.  C.  A.  668,  holding  county  issuing  bonds  payable  in  thirty  years, 
without  condition  attached  of  recalling  in  ten  years,  as  voted  upon, 
estops  county  claiming  bonds  are  void;  Carrier  v.  Shawangunk,  20 
Blatchf.  310,  10  Fed.  223,  following  rule;  Rich  v.  Town  of  Mentz,  21 
Blatchf.  496,  18  Fed.  55,  Federal  courts  tend  to  enforce  bonds  of  bona 
6de  holder;  dissenting  opinion  in  Watson  v.  Sutro,  86  Cal.  524,  24  Pae. 
179,  majority  holding  representation  of  trustee  did  not  estop  grantor. 

Municipal  bonds  and  defenses  thereto.  Note,  98  Am.  Dec.  673,  678, 
688. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Asxl 
St.  Rep.  835. 

Coupons  payable  at  a  particular  place  need  not  be  presented  for  pay- 
ment there  before  suit  can  be  maintained. 
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Approved  in  Hughes  Co.  v.  Livingston,  104  Fed.  321,  43  C.  C.  A.  541, 
holding  where  it  is  useless  to  present  bonds  at  particular  place,  there 
being  nothing  to  pay,  presentation  need  not  be  made  before  beginning 
action;  Abraham  v.  New  Orleans  Brew.  Assn.,  110  La.  1018,  35  South. 
270,  holding « interest  coupons  requiring  presentation  bear  interest 
from  maturity  without  presentation  when  it  does  riot  appear  affirma- 
tively that  corporation  would  have  paid,  if  presented. 

Distinguished  in  Potomac  Mfg.  Co.  v.  Evans,  84  Va.  721,  6  S.  E.  3, 
arguendo. 

Failure  to  present  coupomi  for  payment  does  not  prevent  tbe  nmnlng 
of  interest. 

Approved  in  Wood  v.  Consolidated  Electric  Light  Co.,  36  Fed.  541, 
nonpresentment  is  shown  by  maker  as  matter  of  defense. 

Coupons  for  installments  of  interest,  when  severed  ftom  bonds,  are 
negotiable  and  pass  by  delivery,  and  bear  interest  from  day  wben  payable. 

Approved  in  Board  of  Comnirs.  of  Ouray  County  v.  Geer,  108  Fed. 
482,  47  C.  C.  A.  450,  holding  interest  coupons  from  municipal  bonds  are 
in  effect  pfromissory  notes  issued  by  the  municipality,  and  statute  pro- 
viding for  payment  of  interest  on  promissory  notes  applies;  Lake 
County  V.  Linn,  29  Colo.  459,  68  Pac.  842,  holding  interest  may  be 
recovered  upon  unpaid  coupons  belonging  to  or  cut  from  a  municipal 
bond ;  Ohio  v.  Frank,  103  U.  S.  697,  26  L.  Ed.  631,  Koshkonong  v.  Bur- 
ton, 104  U.  S.  677,  26  L.  Ed.  890,  Cairo  v.  Zane,  149  U.  S.  142,  37  L.  Ed. 
680,  13  Sup.  Ct.  810,  Huey  v.  Macon  Co.,  35  Fed.  482,  and  Forestall 
V.  Consolidated  Assn.  of  Planters,  34  La.  Ann.  777,  all  following  rule; 
Home  etc.  Agency  Co.  v.  Ray,  69  Fed.  657,  coupons  cannot  be  considered 
as  separate  obligations  for  one  purpose  and  interest  for  another;  Lane  v. 
East  Tennessee  etc.  B.  R.  Co.,  13  Lea,  549,  demand  of  payment  of  bond 
suffices  for  coupons  then  attached. 

Coupons.    Note,  64  Am.  Dec.  439,  441,  442. 

Fact  that  amount  of  honds  issaed  by  corporate  authorities  exceeded 
liy  ten  thousand  dollars  the  stock  voted  can  have  no  iniluence  upon  right 
of  recovery  of  bona  fide  holder. 

Approved  in  Catron  v.  La  Fayette  Co.,  106  Mo.  670,  17  S.  W.  579, 
following  rule ;  Toledo  etc.  Ry.  Co.  v.  Peters,  177  Mich.  94,  143  N.  W. 
24,*  holding  railroad  cannot  enjoin  enforcement  of  bond  on  ground  that 
nearly  all  of  that  issue  were  destroyed  by  fire;  Board  of  Commrs.  of 
Ba^  County  v.  State  of  Kansas,  19  Okl.  407,  91  Pac.  712,  holding  where 
eouxt  has  once  upheld  validity  of  bond  issue  its  decree  is  res  adjudicata. 
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103  U.S.  697-698,  26  L.  Ed.  531,  OHIO  ▼.  FRANK. 

Bule   of  UUnois  that  contract  rate  goyeniB  until  principal  is  paid 
enforced. 

Approved  in  Boswell  v.  Big  Vein  Pocahontas  Coal  Co.,  217  Fed.  823, 
holding  Federal  court  must  enforce  local  rate  of  interest;  Bond  ▼.  John 
V.  Farwell  Co.,  172  Fed.  65,  96  C.  C.  A.  546,  holding  in  order  to  obtain 
interest  on  contract  of  guaranty  it  was  not  necessary  that  there  bo 
something  owing  at  time  guaranty  was  made;  Jones  Co.  ▼.  Gnttenberg, 
66  N.  J.  L.  667,  51  Atl.  277,  holding  bonds  issued  for  a  period  of  ten 
yea^,  by  competent  authority,  and  bearing  interest  at  rate  of  seven  per 
cent  will  continue  to  draw  that  rate  after  falling  due;  United  States 
Mtg.  Co.  V.  Sperry,  26  Fed.  728,  and  People  v.  Getzendaner,  137  111.  258, 
24'  N.  E.  303,  both  following  rule ;  Massachusetts  Ben.  Assn.  v.  Miles^ 
137  U.  S.  691,  34  L.  Ed.  836,  11  Sup.  Ct.  235,  question  of  interest  is 
one  of  local  law;  United  States  Mtg.  Co.  v.  Sperry,  138  U.  S.  338,  34 
L.  Ed.  979,  11  Sup.  Ct.  329,  in  Illinois  interest  cannot  be  recovered 
unless  authorized  by  statute;  Bolles  v.  Town  of  Amboy,  45  Fed.  169, 
following  State  rule,  denying  interest  on  overdue  interest  coupons  of 
railroad  aid  bonds. 

« 

Rate  of  interest  after  maturity.    Note,  69  Am.  Dec.  848. 

Coupons.    Note,  64  Am.  Dec.  441,  442. 

What  attacks  may  be  made  on  statutes  showing  illegal  enactment — 
Bill  not  duly  signed.    Note,  85  Am.  Dec.  861. 

Impeachment   of    act   of   legislature   by   reference   to    legislative 
journals.    Note,  9  Ann.  Gas.  583. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
'      Note,  40  L.  B.  A.  (N.  8.)  428. 

IDS  0.  8.  699-703,  26  L.  Ed.  599,  THE  OIVILTA  AMD  BESTLESS. 

Ships  and  tog  are  in  law  one  vessel,  being  considered  as  a  vessel  under 
steam,  and  under  duty  to  keep  out  of  the  way. 

Approved  in  The  Carrie  L.  Tyler,  106  Fed.  425,  54  L.  E.  A.  236, 
45  C.  C.  A.  374,  holding  if  barge  is  towed  by  a  line  she  should  have 
at\  experienced  navigator  at  helm.  If  alongside  tug  her  helmsman  must 
exercise  same  care,  reversing  103  Fed.  327,  holding  a  tug,  towing  a 
barge,  and  having  a  regular  pilot,  is  but  one  ship,  and  during  the  towinjr 
the  tug  would  be  liable  for  a  collision ;  The  Fred  W.  Chase,  31  Fed.  95, 
96,  The  Robert  Holland,  59  Fed.  201,  The  Marguerite,  87  Fed.  958, 
and  State  v.  Turner,  34  Or.  176,  55  Pac.  92,  all  following  rule ;  The 
E.  P.  Dayton,  120  U.  S.  351,  80  L.  Ed.  674,  7  Sup.  Ct.  574,  presumption 
as  to  fault  of  vessel  in  motion  not  applicable  to  steam-tug  run  into 
by  vessel  in  tow  of  another;  The  J.  P.  Donaldson,  167  U.  S.  602,  42 
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L.  £d.  294, 17  Sup.  Ct.  953,  no  contributing  can  be  had  for  abandonment 
of  tow  to  save  tug;  The  Fannie  Tuthill,  12  Fed.  448,  regarding  tug  as 
dominant  will;  The  Oregon,  27  Fed.  754,  prima  facie  steamer  with  tow 
at  fault  for  not  keeping  out  of  the  way;  The  Ogeman,  32  Fed.  921, 
holding  tug  alone  liable. 

Duty  of  vessels — ^Duties  between  tug  and  tow.    Note,  75  Am.  Dec 
610. 

liability  of  tow  for  collision  witl»  another  vessel.    Note,  19  AniL 
Gas.  302. 

Where  tng  did  not  change  her  conrse  so  as  to  keep  herself  and  tow 
ont  of  the  way,  and  pilot  of  ship,  who  was  in  charge  of  both  vessela, 
neglected  to  give  necessary  directlonB  to  tog,  both  held  liable  for  a 
coUision. 

Approved  in  The  Annasona,  166  Fed.  804,  holding  vessel  liable  for 
faulty  anchorage  and  tug  for  changing  course;  The  Shubert  v.  The 
Einer,  46  Fed.  499,  and  The  Shubert,  46  Fed.  603,  both  following  rule ; 
The  City  of  Alexandria,  31  Fed.  429,  and  The  Peru,  91  Fed.  428,  429, 
both  holding  both  tug  and  tow  at  fault;  The  Doris  Eckhoff,  32  Fed. 
559,  The  Express,  46  Fed.  863,  and  The  Harold,  84  Fed.  702,  703,  all 
holding  tow  jointly  responsible  for  collision;  The  Doris  Eckhoff,  50 
Fed.  138,  1  C.  C.  A.  494,  holding  tow  a  participant  in  navigating  for- 
bidden part  of  river;  Cumbierland  Co.  v.  Central  Wharf  Steam  Towboat 
Co.,  90  Me.  99,  60  Am.  St.  Rep.  249,  37  Atl,  868,  action  against  tug 
owner  is  not  barred  by  action  against  owner  of  tow. 

Distinguished  in  The  Degama,  150  Fed.  324,  80  C.  C.  A.  93,  holding 
where  moving  vessel  collides  with  one  moored,  former  presumed  at  fault, 
and  defense  that  was  under  control  of  tug  must  be  both  pleaded  and 
proved,  overruling  same  case,  140  Fed.  755,  where  vessel  in  tow  held 
not  liable  for  collision,  she  being  under  control  of  tug  and  no  negligence 
appearing  on  her  part;  In  re  Walsh,  136  Fed.  559,  69  C.  C.  A.  267, 
holding  tug  lashed  to  side  of  vessel,  merely  supplying  motive  power 
and  under  command  of  pilot  of  vessel,  not  liable  for  collision;  Albina 
Ferry  Co.  v.  The  Imperial,  13  Sawy.  643,  38  Fed.  617,  3  L.  R.  A,  237, 
holding  tow  alone  liable. 

Where  both  tng  and  tow  were  at  fault,  decree  dividing  loss  to  Innocent 
third  party  equally  between  them,  held  correct. 

Approved  in  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587,  11  Sup.  Ct. 
31,  The  Hudson,  15  Fed.  164,  and  The  City  of  Lincoln,  25  Fed.  844,  all 
following  rule;  The  Maling,  110  Fed.  239,  holding  two  offending  vessels 
being  proceeded  against  the  damage  is  apportioned  equally,  but  libelant 
may  eolleet  whole  damage  from  one  if  other  is  insufiBcient. 
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103  XT.  8.  703-705,  26  L.  Ed.  464,  PTnT.APEIJPHIA  ETC.  R.  B.   00.  T. 
UNITED  STATES. 

Not  cited. 

103  U.  8.  705-706,  26  L.  Ed.  455,  DISTBIOT  OF  OOLUMBIA  y.  OLUSS. 
Not  cited. 

108  U.  S.  707-710,  26  L.  Ed.  601,  SCHOOL  DISTBIOT  ▼.  ST.  JOSEPH 
FIBE  ETC.  IKS.  "CO. 

Act  of  Nebraska,  authorlziiig  achool  district  No.  66  to  issue  bonds  to 
erect  a  school  building,  procuring  a  site,  and  setting  apart  a  fond  to  pay 
same,  is  invalid,  under  State  Constitution,  prohibiting  special  acts  con- 
ferring corporate  powers. 

Approved  in  Little  v.  State,  137  Ala.  668,  35  South.  136,  holding 
Constitution  prohibiting  passing  of  local  laws  amending  or  extending 
character  of  private  municipal  corporation,  an  act  cannot  be  passed 
invalidating  the  same;  Farrell  v.  Port  of  Columbia,  50  Or.  172,  91  Pac. 
647,  holding  void  law  creating  municipal  corporation  by  special  act; 
State  V.  Cheek,  77  Wis.  287,  46  N.  W.  164,  holding  invalid  act  to  enable 
church  to  form  an  insurance  corporation. 

Distinguished  in  Indianapolis  v.  Navin,  151  Ind.  152,  41  L.  B.  A.  342, 
47  N.  E.  528,  upholding  special  act  ^regulating  existing  corporation. 

Applicability  to  municipal  corporations  of  constitutional  prohibition 
against  special  laws  conferring  corporate  privileges  or  powers. 
Note,  9  Ann.  Gas.  1173. 

Quasi  corporation  is  applied  to  a  body  exercising  certain  functions  of 
a  corporate  character,  but  not  created  a  corporation  by  any  statute. 

Approved  in  dissenting  opinion  in  Carson  v.  St.  Francis  Levee  Dist., 
59  Ark.  541,  544,  27  S.  W.  596,  597,  majority  upholding  special  act  con- 
ferring corporate  powers  upon  a  levee  board. 

Where  bonds  recite  their  issuance  under  a  special  act,  thereafter  de- 
clared invalid,  it  cannot  then  be  urged  in  their  favor  that  they  are  justified 
under  some  other  act. 

Approved  in  dissenting  opinion  in  Nevada  Bank  v.  Steinmitz,  64  Cal. 
325,  30  Pac.  978,  majority  holding  repeal  of  act  authorizing  bonds,  did 
not  affect  those  previously  issued.  , 

103  U.  S.  710-714,  26  L.  Ed.  467,  THE  CONNECTICXTT. 

Tug  employed  by  another  as  helper  is  a  mere  servant,  and  not  re- 
sponsible for  failure  of  senior  tug  to  signal,  or  liable  for  collision. 

Distinguished  in  The  Anthracite,  168  Fed.  694,  94  C.  C.  A.  179  (aflarm- 
ing  162  Fed.  385),  holding  where  two  tujrs  are  acting  jointly  in  towinj? 
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vessels  and  accident  happens  to  vessel  through  their  negligence,  both 
tugs  are  liable  though  one  is  acting  as  helper  under  orders  of  master  of 
other;  The  Bordentown,  40  Fed.  687,  requiring  the  surrender  of  all  tugs 
of  one  owner,  where  fault  is  committed  by  common  captain. 

Steamer  colliding  with  tow  and  tug  towing  same,  both  held  at  fault 
for  not  giving  required  slgffal. 

Approved  in  Western  Assur.  Co.  v.  The  S.  J.  Weed,  40  Fed.  845, 
The  Express,  44  Fed.  396,  and  The  James  Berwind,  44  Fed.  696,  all 
holding  tug  to  blame  for  not  giving  necessary  signal;  The  Raleigh,  41 
Fed.  528,  it  was  duty  of  tug  to  give  signal ;  The  Doris  Eckhoff,  50  Fed. 
138,  1  C.  C.  A.  494,  holding  tow  not  participant  in  fault  of  tugs  in 
navigating  forbidden  part  of  river;  The  Ice  King,  52  Fed.  896,  holding 
both  at  fault,  where  timely  signal  would  not  have  prevented  collision; 
The  City  of  Norwalk,  55  Fed.  101,  holding  both  steam  vessels  at  fault 
for  failure  to  signal;  In  re  Central  R.  R.  of  New  Jersey,  92  Fed.  1016, 
holding  other  vessel  also  at  fault  for  failure  to  give  required  signal. 

Distinguished  in  In  re  Walsh,  136  Fed.  559,  69  C.  C.  A.  '267,  holding 
tug  lashed  to  side  df  vessel  and  under  command  of  vessel's  pilot  not 
liable;  The  Lord  O'Neill,  66  Fed.  80,  13  C.  C.  A.  337,  charging  steamer 
with  whole  damage,  omission  of  tug  to  signal  being  a  sliglit  fault. 

Tug  and  steamer,  colliding  with  her  tow,  being  both  at  fault,  loss 
was  equally  divided. 

Approved  in  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587,  11  Sup.  Ct. 
31,  following  rule;  Th^  Victory,  68  Fed.  400, 15  C.  C.  A.  490,  liability  by 
degree  of  fault. 

103  XT.  8.  714-720,  26  L.  Ed.  602,  PENNHHAJT'S  CASE. 

Statutes  constitutional  In  part  only  will  be  upheld  so  far  as  they  are 
not  In  conflict  with  the  Constitution,  provided  the  parts  are  severable. 

Approved  in  Presser  v.  Illinois,  116  U.  S.  263,  29  L.  Ed.  618,  6  Sup  Ct. 
583.  Donnersberger  v.  Prendergast,  128  111.  236,  21  N.  E.  3,  State  v. 
Gerhardt,  145  Ind.  465,  33  L.  R.  A.  323,  44  N.  E.  477,  Smith  v.  McClain, 
146  Ind.  89,  45  N.  E.  44,  State  v.  Ray,  153  Ind.  336,  54  N.  E.  1068,  and 
Chamberlain  v.  Cranbury  Twp.,  57  N.  J.  L.  615,  31  Atl.  1036,  all  follow- 
ing rule;  Hyde  v.  Southern  Ry.  Co.,  31  App.  D.  C.  471,  holding  Federal 
Employers'  Liability  Act  of  1906,  though  void  as  applied  to  carriers 
engaged  in  business  in  State,  is  valid  as  applied  to  District  of  Columbia ; 
City  of  Newport  v.  Horton,  22  R.  I.  199,  47  Atl.  312,  holding  one  of  two 
separate  parts  of  a  statute  being  void  will  not  invalidate  the  other. 

Effect  of  partial  invalidity  of  statute.     Note,  Ann.  Gas.  1916D,  89. 

Act  abolishing  Imprisonment  for  debt  is  valid  even  as  to  contracts  al- 
ready made  or  jndgments  rendered. 

XI— 24 
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Approved  in  Miners'  etc.  Bank  v.  Snyder,  100  Md.  65, 108  Am.  St.  Rep, 
S90,  68  L.  R.  A.  312,  59  Atl.  708,  holding  statute  affecting  stockholders' 
liahility  valid  as  to  corporate  debts  contracted  before  its  enactment; 
Wilson  V.  Simon,  91  Md.  9,  45  Atl.  1024,  holding  mechanic's  lien  for 
materials  lawfully  furnished  not  a  vested  right,  but  an  extraordinary 
remedy  which  State  may  discontinue  at  pleasure;  Kirkman  v.  Bird, 
22  Utah,  113,  61  Pac.  340,  holding  where  substantial  rights  will  not 
be  impaired,  a  State  may  change  the  form  of,  or  modify,  the  remedy; 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  109  Wis.  218,  86  N.  W. 
380,  holding  amendment  to  city  charter,  requiring  bonds  for  costs  in 
suits  against  city,  was  not  invalid  as  impairing  contracts  prior  to 
amendment;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  755,  30  L.  Ed. 
828,  7  Sup.  Ct.  761,  upholding  statute  abolishing  right  to  take  person 
of  stockholder;  Davis  v.  Rupe,  114  Ind.  595,  17  N.  E.  166,  upholding 
act  taking  away  liability  for  rents  during  time  for  redemption ;  Beverly 
v.  Bamitz,  55  Kan.  469,  49  Am.  St.  Rep.  260,  42  Pac.  726,  upholding 
redemption  law;  Eames  v.  Savage,  77  Me.  219,  52  Am.  Rep.  755,  up- 
holding statute  authorizing  levy  of  execution  upon  judgments  against 
towns  to  be  levied  upon  goods  of  inhabitants;  dissenting  opinion  in 
Watkins  v.  Glenn,  55  Kan.  439,  40  Pac.  322,  majority  holding  statute 
did  not  apply  to  existing  mortgages. 

Statute  impairing  obligation  of  contract.    Note,  79  Am.  Dec.  495. 

Alteration  of  stockholders'   liability   as   impairment   of  contract 

obligation.    Note,  L.  R.  A.  1915B,  806. 

\ 

103  U.  S.  721-730,  26  K  Ed.  419,  PACIFIO  MAII.  STEAMSHIP  00.  V. 
UNITED  STATES. 

Miscellaneous.  Cited  generally  in  United  States  v.  Paoifie  Mail 
Steamship  Co.,  104  U.  S.  480,  26  L.  Ed.  850. 

103  XT.  8.  730-731,  26  K  Ed.  605,  THE  ADBIATIO. 

By  act  of  February  16,  1876,  facts  found  by  District  Oonrt  in  admir- 
alty cases  are  conclusive  on  appeal. 

Approved  in  Merchants'  Ins.  Co.  v.  Allen,  121  U.  S.  72,  30  L.  Ed.  860, 
7  Sup.  Ct.  824,  and  The  E.  A.  Packer,  140  U.  S.  363,  35  L.  Ed.  466,  11 
Sup.  Ct.  795,  both  following  rule. 

Distinguished  in  Sun  etc.*  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S.  600, 
27  L.  Ed.  342, 1  Sup.  Ct.  591,  where  identity  of  reinsurance  with  original 
risk  was  stated  as  conclusion  of  law. 

Court  promulgates  admiralty  rule  as  paragraph  6,  rule  8,  conHnlng 
record,  where  facts  must  be  found  below  and  are  not  reviewable,  to  plead- 
ings, findings  and  conclusions  of  law  thereon,  bill  of  eizceptionsi  ilnal  decree^ 
and  necenary  Interlocutory  decrees. 
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Approved  in  The  Annie  Lindsley,  104  U.  S.  188,  26  L.  Ed.  718,  hold- 
ing evidence  not  part  of  record ;  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc. 
R.  R.  Corp.,  61  Fed.  243,  9  C.  C.  A.  468,  holding  harmless  omission  of 
parts  of  record  inessential  to  hearing  of  appeal. 

103  U.  8.  732-736,  26  L.  Ed.  469,  GERMAN  NATIOKAIi  BANK  T.  KIM- 
BAZJ.. 

Eqnl^  -will  not  enjoin  collectioii  of  excesBlye  tax  imtU  tender  or 
payment  ef  ameunt  clearly  due. 

Approved  in  Preston  v.  Sturgis  Milling  Co.,  183  Fed.  16,  82  L.  B.  A. 
(N.  &.)  1020,  105  C.  C.  A.  293,  holding  owner  of  bond  cannot  sue  in- 
dividual tax  payer  on  his  assessment;  Couts  v.  Cornell,  147  Gal.  563, 
109  Am.  St.  Rep.  168,  82  Pac.  195,  refusing  to  enjoin  execution  of  tax 
deed  on  ground  property  misdcscribed  in  assessment,  where  no  offer 
made  to  pay  tax;  Lanham  &  Sons  Co.  v.  City  of  Rome,  136  Ga.  402.  71 
S.  E.  772,  upholding  right  of  municipality  to  collect  on  executions  issued 
for  assessments;  Douglas  v.  City  of  Fargo,  13  N.  D.  484,  101  N.  W.  924, 
refusing  to  set  aside  tax  sale  and  cancel  subsequent  assessments,  it  ap- 
pearing part  at  least  of  tax  was  valid  and  no  tender  made;  Halff  & 
Bros.  V.  Green,  10  Okl.  339,  62  Pac.  817,  Lasater  v.  Green,  10  Okl.  337, 
62  Pac.  816,  and  Collins  &  Wallace  v.  Green,  10  Okl.  250,  62  Pac.  815, 
all  holding  collection  of  invalid  portion  of  tax  will  not  be  enjoined 
where  valid  portion  not  tendered;  Wyoming  Cent.  Irr.  Co.  v.  Farlow, 
19  Wyo.  82,  116  Pac.  1022,  refusing  injunction  to  canal  company  en- 
joining collection  of  taxes  on  its  property;  Northern  Pacific  R.  R.  Co. 
V.  Clark,  153  U.  S.  272,  38  L.  Ed.  714,  14  Sup.  Ct.  816,  Dundee  etc. 
Inv.  Co.  V.  Parrish,  11  Sawy.  101,  24  Fed.  203,  Chicago  etc.  R.  R. 
Co.  V.  Board  of  Commrs.,  67  Fed.  413,  14  C.  C.  A.  458,  Breeze  v.  Haley, 
11  Colo.  359,  18  Pac.  554,  Lewis  v.  Boguechitto,  76  Miss.  359^  24  South. 
876,  Northern  Pacific  R.  R.  Co.  v.  Patterson,  10  Mont.  103,  104,  24  Pac. 
705,  Goodnough  v.  Powell,  23  Or.  529,  32  Pac.  396,  Welch  v.  Clatsop 
County,  24  Or.  456,  33  Pac.  935,  and  Rosenberg  v.  Weekes,  67  Tex.  584, 
4  S.  W.  900,  all  following  rule;  Huntington  v.  Palmer,  7  Sawy.  358,  359, 
8  Fed.  461,  452,  where  tender  of  part  of  tax  was  conditional  upon  re- 
ceipt in  full;  Los  Angeles  Co.  v.  Ballerino,  99  Cal.  597,  32  Pac.  583,  ex- 
cluding evidence  of  discrimination  in  defense  to  tax  suit,  where  no 
tender  of  just  tax  was  pleaded ;  L^wler  v.  Brett,  20  Fed.  221,  and  Casey 
V.  Wright,  14  Mont.  318,  36  Pac.  192,  both  holding  payment  of  just 
amount  necessary  to  support  attack  on  tax  deed;  Richmond  etc.  R.  R. 
Co.  V.  Blake,  49  Fed.  906,  and  Lemly  v.  Commissioners  of  Forsyth,  85 
N.  C.  383,  arguendo. 

Distinguished  in  Norwood  v.  Baker,  172  U.  S.  291,  43  L.  Ed.  443,  19 
Sup.  Ct.  195,  where  street  improvement  tax  exceeded  value  of  land  con- 
demned for  street;  Dundee  Mortgage  Trust  etc.  Co.  v.  Charlton,  13 
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Sawy.  27,  32  Fed.  193,  where  plaintiff  paid  all  that  appeared  due, 
though  not  all  really  due;  Albany  etc.  Nat.  Bank  v.  Maher,  20  Blatchf. 
343,  9  Fed.  886,  where  assessment  was  wholly  void;  Bank  of  Commerce 
V.  McGowan,  6  Lea,  707,  arguendo. 

Injunction  to  restrain  collection  of  taxes  and  assessments.    Note, 
69  Am.  Dec.  203. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  B.  A. 

703. 

» 
Mere  illegality  ot  inequality  of  tax  does  not  give  riglit  to  injunction; 

but  it  is  otherwise  if  the  statute  or  principle  of  assessment  discriminates 

against  class  of  persons  or  species  of  property.    Hence,  under  irregular 

assessment,  tax  at  regular  rate,  of  national  bank  stock  assessed  at  half  its 

value,  is  not  enjoinable  because  some  other  property  is  assessed  at  less 

than  half  its  cash  value. 

Approved  in  People's  Nat.  Bank  v.  Marye,  191  U.  S.  284,  48  L.  Ed. 
187,  24  Sup.  Ct.  68,  holding  equity  will  not  restrain  collection  of  entire 
tax  on  ground  that  a  proper  reduction  was  not  made  in  an  excess  assess- 
ment of  stockholders;  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S. 
337,  45  L.  Ed.  887,  21  Sup.  Ct.  629,  holding  entire  cost  of  paving  a  street 
may  be  apportioned  according  to  the  frontage  without  preliminary  liear- 
,  ing  as  to  benefits;  Whitehead  v.  Farmers'  Loan  etc.  Co.,  98  Fed.  12,  39 
C.  C.  A.  34,  holding  real  property  feold  by  county  for  delinquent  taxes 
and  in  x>ossession  of  receiver  affords  no  ground  for  enjoining  issuance 
of  deed  to  purchaser;  Humbird  Lumber  Co.  v.  Thompson,  11  Idaho, 
628,  83  Pac.  946,  r^sfusing  to  enjoin  sale  of  land  for  taxes,  on  ground 
that  assessment  was  too  high;  State  v.  Western  Union  Tel.  Co.,  165  Mo. 
515,  516,  65  S.  W.  777,  holding  the  law  contemplates  that  for  purposes 
of  taxatiop  property  shall  be  assessed  at  its  true  value  in  money. 

Approved  in  following  cases,  refusing  injunctions:  Kelly  v.  Pittsburg, 

104  U.  S.  80,  26  L.  Ed.  659,  where,  in  assessing  land,  no  departure  from 
usual  method  was  alleged;  Hills  v.  Exchange  Bank,  105  U.  S.  320,  26 
L.  Ed.  1053,  12  Fed.  94,  where  proof  of  settled  discrimination  failed; 
First  Nat.  Bank  v.  Farwell,  10  Biss.  272,  7  Fed.  519,  holding  failure  to 
allege  .systematic  discrimination  against  national  bank  shares  fatal  to 
bill;  Exchange  Nat.  Bank  v.  Miller,  19  Fed.  375,  376,  where  inequality 
was  result  of  assessor's  error  of  judgment;  Savings  etc.  Soc.  v.  Mult- 
nomah County,  60  Fed.  33,  where  it  was  claimed  that  mortgages  were 
assessed  higher  than  other  real  estate;  Taylor  v.  Louisville  etc.  R.  R. 
Co.,  88  Fed.  372,  31  C.  C.  A.  537,  holding  undervaluation  of  other  prop- 
erty must  be  intentional  and  habitual;  Stratton  v.  Collins, '43  N.  J.  L. 
566,  where  same  bank's  shares  were  differently  rated  in  different  town- 
ships ;  Wagoner  v.  Loomis,  37  Ohio  St.  583,  where  petition  alleged  plain- 
tiff's  property  assessed  at  eighty  per  cent  and  other  property  at  forty; 
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Shotwell  V.  Moore,  45  Ohio  St.  646,  16  N.  E.  474,  upholding  law  fixing 
assessment  by  monthly  average  value  of  moneys,  etc.,  in  taxpayer's  pos- 
session. Approved  in  following  cases,  granting  injunctions:  First  Nat. 
Bank  v.  Richmond,  39  Fed.  314,  where  deduction  of  nontaxables  was  not 
allowed  on  national  bank  shares ;  First  Nat.  Bank  .v.  Treasurer,  25  Fed. 
751,  where  national  banks  were  assessed  at  real  rate  and  others  at  less; 
Trustees  v.  Guenther,  19  Fed.  399,  where  railroads  were  intentionally 
assessed  higher  than  other  property;  Ex  parte  Fort  Smith  etc.  Bridge 
Co.,  62  Ark.  467,  36  S.  W.  1061,  reducing  bridge  assessment  where  all 
other  property  was  underassessed;  Lemly  v.  Commissioners,  85  N.  C. 
382,  arguendo. 

Distinguished  in  Walsh  v.  King,  74  Mich.  355,  41  N.  W.  1082,  grant- 
ing injunction  where  other  property,  by  agreement  with  owner,  was 
underassessed;  dissenting  opinion  in  San  Francisco  Nat.  Bank  v.  Dodge, 
197  U.  S.  113,  49  L.  Ed.  688,  25  Sup.  Ct.  384,  majority  refusing  to  enjoin 
collection  of  tax  on  shares  of  stock  of  national  bank,  on  ground  stock 
in  state  banks  not  so  taxed. 

State  taxes  on  shares,  capital  stock,  real  estate  and  other  property 
of  national  banks.    Note,  96  Am.  Dec.  294,  297. 

Validity  of  tax  affected  by  valuation  of  other  property  at  lower 
proportion  of  actual  value.    Note,  Ann.  Cas.  1912B,  873. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  750,  751. 

IDS  U.  S.  736-737,  26  L.  Ed.  456,  HUMFHBET  ▼.  BAKER. 

No  appeal  lies  from  Oircnit  Ooort  decree  In  exact  conformity  with 
Supreme  Court  mandate. 

Approved  in  White  v.  Bruce,  109  Fed.  363,  364,  48  C.  C.  A.  400,  hold- 
ing power  to  allow  writ  of  error  or  an  appeal  in  proper  case  implies 
power  to  refuse  such  applications  in  some  cases;  Taylor  v.  Colorado 
Iron  Works,  33  Colo.  185,  80  Pac.  130,  holding  Supreme  Court  will  not 
review  on  writ  of.  error  judgment  entered  in  trial  court  according  to 
directions  of  Court  of  Appeals;  Farrow  v.  Eclipse  Bicycle  Co.,  18  App. 
D.  C.  Ill,  holding  lower  court  cannot  allow  defendant  to  amend  his 
answer  after  judgment  on  appeal  in  Supreme  Court;  McLane  v.  Crop- 
l>er,  6  App.  D.  C.  433,  upholding  decree  entered  by  orphans*  court  in 
accordance  with  mandate  from  Supreme  Court ;  Willis  v.  Felton,  119  Ga. 
636,  46  S^  E.  858,  refusing  to  compel  trial  judge  to  certify  to  bill  of 
exceptions  to  judgment  entered  in  compliance  with  directions  of  appel- 
late court;  Attorney  General  v.  New  York  etc.  R.  Co.,  201  Mass.  371, 
87  N.  E.  622,  upholding  decree  refusing  to  allow  railroad  to  hold  cor- 
XM>rate  stock  in  another;  Champion  v.  Rice,  13  N.  M.  240,  82  Pac.  359, 
holding  where  order  is  found  to  follow  mandate  of  Supreme  Court,  sec- 
ond appeal  will  be  dismissed;  Kingsbury  v.  Buckner,  134  U.  S.  671,  33 
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h.  Ed.  1055,  10  Sup.  Ct.  645,  holding  appellate  decree  unimpeachable 
below  merely  for  error  apparent  on  record ;  Texas  etc.  Ry.  Co.  v.  Ander- 
son, 149  U.  S.  242,  37  L.  Ed.  719,  13  Sup.  Ct.  846,  holding  judgment  of 
Circuit  Court  on  mandate  of  Supreme  Court  not  reviewable  by  Circuit 
Court  of  Appeals;  Aspen  Min.  etc.  Co.  v.  Billings,  150  U.  S.  37,  87 
L.  Ed.  989,  14  Sup.  Ct.  6,  denying  review  of  Circuit  Court  judgment  on 
mandate  of  Circuit  Court  of  Appeals;  United  States  v.  New  York 
Indians,  173  U.  S.  473,  43  L.  Ed.  769.  19  Sup.  Ct.  491,  denying  appeal 
from  Court  of  Claims  judgment  conforming  to  mandate;  Kimberly  v. 
Arms,  40  Fed.  550,  551,  declining  to  entertain  bill  to  vacate  decree  after 
appeal  allowed;  Central  Trust  Co.  v.  Evans,  73  Fed.  567,  19  C.  C.  A. 
563,  denying  right  to  avoid  by  injunction  decree  on  mandate  of  Circuit 
Court  of  Appeals;  Merrill  v.  National  Bank,  78  Fed.  208,  24  C.  C.  A. 
63,  where  Circuit  Court  of  Appeals  denied  review  of  decree  following  its 
mandate,  though  its  decree  was  reviewable  by  Supreme  Court;  Nashua 
etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  169  Mass.  162,  47  N.  E.  608, 
holding  proper  remedy  to  correct  error  of  law,  by  petitioning  Supreme 
Court  for  rehearing;  Lincoln  v.  Eaton,  132  Mass,  69,  Elimpton  v.  Jubilee 
Placer  Co., '22  Mont.  110,  55  Pac.  919,  Krautz  v.  Rio  Grande  Ry.  Co.,  13 
Utah,  5,  32  L.  R.  A.  829,  43  Pac.  624,  and  Patten  Paper  Co.  v.  Green 
Bay  etc.  Canal  Co.,  93  Wis.  290,  66  N.  W.  602,  all  applying  rule  to  de- 
crees entered  on  mandates  of  State  Supreme  Courts. 

Distinguished  in  Potts  v.  Creager,  71  Fed.  575,  permitting  amendment 
to  pleadings  upon  reversal  of  decree  dismissing,  bill. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  84 
L.  B.  A.  831. 

IDS  n.  8.  738-739,  26  !•.  Ed.  470,  FOLSOM  T.  DEWEY. 

Not  cited. 

103  U.  S.  739-744,  26  L.  Ed.  456,  GBINNELL  T.  OHIOAOO,  R.  I.  ft  PAO. 
B.  B.  CO. 

Davenport  and  Council  Bluffs  railroad  aid  land  grant  of  1856,  in  Iowa, 
held  to  be  In  praesenti  and,  subject  to  specified  exceptions,  to  vest  title  to 
odd-numbered  sections  within  six-mile  limit  when  route  is  located. 

Approved  in  Oregon  etc.  R.  R-  Co.  v.  United  States,  189  U.  S.  113, 
47  L.  Ed.  731,  23  Sup.  Ct.  619,  holding  unless  otherwise  expressly  de- 
clared by  Congress  right  of  railroad  to  specific  lands  within  indemnity 
limits  does  not  attach  until  there  is  a  selection  made;  Southern  Pac. 
R.  R.  Co.  V.  Bell,  183  U.  S.  680,  46  L.  Ed.  386,  22  Sup.  Ct.  234,  holding 
title  to  ''grant  lands''  to  a  railroad  passes  only  after  railroad  has 
definitely  selected  the  route;  Hewitt  v.  Schultz,  180  U.  S.  151,  152,  45 
L.  Ed.  470,  21  Sup.  Ct.  314,  holding  until  valid  selection  by  the  grantee 
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is  made  from  the  lands  within  indemnity  limits,  they  are  open  to  dis- 
position by  United  States  as  public  lands;  United  States  v.  Oregon  etc. 
R.  R.  Co.,  176  U.  S.  42,  44  L.  Ed.  S64,  20  Sup.  Ct.  265,  holding  filing  of 
map  of  general  route  of  railroad  prior  to  filing  map  of  definite  location 
does  not  preclude  subsequent  grant. of  the  land  to  another  company; 
United  States  v.  Oregon  etc.  Ry.  Co.,  101  Fed.  3i8,  holding  "grant  land" 
in  aid  of  railroads  until  actually  selected  and  set  apart  may  be  disposed 
of  at  the  pleasure  of  Federal  government  (afiOrmed  in  189  U.  S.  113,  47 
L.  Ed.  731,  23  Sup.  Ct.  615) ;  Cedar  Rapids  etc.  R.  R.  Co.  v.  Herring,  110 
U.  S.  38,  28  L.  Ed.  61,  3  Sup.  Ct.  492,  United  States  v.  Winona  etc.  R.  R. 
Co.,  67  Fed.  966,  15  C.  C.  A.  117,  and  Tarpey  v.  Desert  Salt  Co.,  5  Utah, 
499,  17  Pac.  633,  all  reaffirming  rule;  Wisconsin  etc.  R.  R.  Co.  v.  Price 
County,  64  Wis.  592,  26  N.  W.  98,  holding  lands  taxable  upon  required 
location  and  completion  of  road;  St.  Paul  etc.  Ry.  Co.  v.  Sage^  71  Fed. 
46,  17  C.  C.  A.  558,  holding  filing  of  map  identifies  land;  St.  Paul  etc. 
R.  R.  Co.  V.  Winona  etc.  R.  R.  Co.,  112  U.  S.,  726,  28  L.  Ed.  874,  5  Sup. 
Ct.  338,  holding  priority  of  grant,  not  location,  governs  where  railroads 
cross;  Sionx  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  6.  365,  40 
L.  Ed.  182,  16  Sup.  Ct.  23,  holding  intersecting  roads  ^take  undivided 
moieties  of  place  lands  under  grants  of  same  date;  Wineman  v.  Gastrell, 
63  Fed.  701,  3  C.  C.  A.  621  (but  see  dissenting  opinion  in  53  Fed.  706), 
holding  swamp-land  grant  to  improve  Homochitto  River  took  effect  in 
praesenti;  Smith  v.  Northern  Pacific  R.  R.  Co.,  58  Fed.  515,  7  C.  C.  A. 
397,  holding  two  hundred  foot  right  of  way  strip  fixed  by  map  filed,  not 
by  actual  construction;  Savannah  etc.  Ry.  Co.  v.  Davis,  25  Fla.  922, 
7  South.  30,  denying  railroad  benefits  of  right  of  way  grant  till  pre- 
requisites complied  with;  Winona  etc.  R.  R.  Co.  v.  County  of  Deuel,  3 
Dak.  16,  17,  12  N.  W.  565,  and  Winona  etc.  R.  R.  Co.  v.  Randall,  29 
Minn.  286,  13  N.  W.  128,  both  arguendo. 

Distinguished  in  Sioux  City  etc.  Land  Co.  v.  Ghdffey,  143  U.  S.  38, 
86  L.  Ed.  65,  12  Sup.  Ct.  363  (affirming  72  Iowa,  507,  34  N.  W.  306), 
and  Iowa  etc.  Land  Co.  v.  Davis,  102  Iowa,  137,  71  N.  W.  232,  both 
holding  survey  of  road  insufficient  without  filing  map;  Sioux  City  etc. 
Ry.  Co.  V.  Countryman,  83  Iowa,  179,  49  N.  W.  74,  holding  railroad 
entitled  only  to  land  pertaining  to  part  completed. 

Quaere,  whether  railroad's  right  to  specific  lands,  to  be  selected  by  the 
State  of  Iowa  under  act  of  1850,  from  broader  sone,  in  lieu  of  odd-num< 
bered  sections  entered  prior  to  railroad's  location,  nxUfdB  till  selection  is 
actually  made. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  109  Fed.  515, 
48  C.  C.  A.  520,  holding  until  deficiency  in  primary  grant  is  known, 
the  title  to  the  indemnity  lands  in  lieu  thereof  remains  in  the  govern- 
ment; St.  Paul  etc.  R.  R.  Co.  v.  Winona  etc.  R.  R.  Co.,  112  U.  S.  731, 
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28  L.  Ed.  876,  5  Sup.  Ct.  340,  holding  priority  of  selection,  not  of  grant 
or  location  of  road,  governs  where  railroads'  lieu  land  limits  overlap; 
United  States  v.  Missouri  etc.  Ry.  CJo.,  141  U.  S.  376,  35  L.  Ed.  772,  12 
Sup.  Ct.  19,  New  Orleans  etc.  Ry.  Co.  v.  Parker,  143  U.  S.  58,  36  L.  EdL 
70,  12  Sup.  Ct.  369,  United  States  v.  Central  etc.  R.^R.  Co.,  11  Sawy. 
441,  26  Fed.  481,  Northern  etc.  R.  R.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  26 
Fed.  662,  and  Iowa  Falls  etc.  Ry.  Co.  v.  Beck,  67  Iowa,  429,  26  N.  W. 
690,  all  holding  title  to  lieu  lands  vests  only  upon  due  selection  thereof; 
Grandin  v.  La  Bjir,  3  N.  D.  453,  67  N.  W.  243,  holding  settler,  after 
selection,  takes  subject  to  Interior  Department's  approval  thereof; 
Elling  V.  Threxton,  7  Mont.  339,  16  Pac.  934,  denying  title  till  selection 
of  lieu  lands  is  approved;  Southern  etc.  R.  R.  Co.  v.  Wood,  124  Cal. 
487,  57  Pac.  392,  holding  filing  of  route  map  does  not  withdraw  lieu 
lands  from  pre-emption;  Koehler  v.  Barin,  25  Fed.  165,  refusing  to 
restrain  register  from  receiving  entry  applications  where  plaintiff's 
title  is  doubtful. 

under  Iowa  railroad  aid  land  grant  of  1866,  title  passed  out  of  United 
States,  as  against  settlers  thereon,  upon  filing  in  land  office  of  map  showing 
route,  selection  of  lieu  land  within  fifteen  mile  limit,  and  certification 
thereof  to  State  of  Iowa,  thou^  route  was  afterward  altered  with  consent 
of  Congress. 

Approved  in  Barringer  v.  Davis,  141  Iowa,  427,  120  N.  W.  67,  holding 
failure  to  survey  certain  sections  in  grant  could  not  defeat  right  of  rail- 
road ;  Wisconsin  etc.  R.  R.  Co.  v.  Price  Co.,  64  Wis.  592,  593,  26  N.  W. 
98,  99,  holding  lands  duly  selected  and  certified  by  local  land  office 
taxable,  though  patent  withheld ;  McCreery  v.  Fuller,  63  Cal.  32,  holdinsr 
United  States  authority  over  land  terminates  upon  certification  and 
patent. 

Distinguished  in  Humbird  v.  Avery,  195  U.  S.  508,  49  L.  Ed.  299,  25 
Sup.  Ct.  123,  and  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  312,  note, 
26  Sup.  Ct.  154,  both  holding  title  to  land  within  indemnity  limits  did 
not  pass  until  selections  approved  by  Secretary  of  Interior. 

After  title  has  passed  under  railroad  land  grant,  United  States  alone 
can  question  such  title  under  new  act  authorizing  alteration  of  route  and 
granting  new  land,  not  expressed  to  be  in  exchange  for  old,  railroad  having 
made  no  claim  under  new  grant. 

Approved  in  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  219 
U.  S.  174,  55  L.  Ed.  162,  31  Sup.  Ct.  182,  holding  breach  of  condition 
of  railroad  grant  can  only  be  determined  by  judicial  action;  Walsh  v. 
Columbus,  etc.  R.  R.  Co.,  176  U.  S.  479,  44  L.  Ed.  553,  20  Sup.  Ct.  397, 
holding  title  to  "grant  land*'  to  aid  in  building  canal  to  be  forever  used 
as  public  highway  reverts  if  use  is  restricted;  Spokane  etc.  Ry.  Co.  v. 
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Washington  etc.  Ry.  Co.,  49  Wash.  286,  95  Pac.  66,  holding  individual 
cannot  sue  for  forfeiture  on  account  of  breach  of  condition;  Smythe  v. 
Henry,  41  Fed.  708,  holding  deed  by  Indian  of  inalienable  title  not  for- 
feiture; Farmers'  Loan  &  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  149 
(overruled,  see  Angle  v.  Chicago  etc.  Ry.  Co.,  151  U.  S.  27,  36,  38  L.  Ed. 
55,  14  Sup.  Ct.  240),  holding  railroad  which  induced  fraudulent  with- 
drawal of  land  granted  to  another  road,  and  grant  thereof  to  itself, 
liable,  as  trustee,  to  contractor. 

Miscellaneous.  Cited  in  Clark  v.  Herrington,  186  U.  S.  209,  46  L.  Ed. 
1130,  22  Sup.  Ct.  874,  holding  innocent  purchasers  for  value  of  lands 
unlawfully  selected  by  railroad  are  not  protected  where  company  never 
received  patent  or  certificate  therefor. 

103  U.  S.  745-753,  26  I..  Ed.  422,  OOUNTT  OF  JASPEB  V.  BALLOU. 

Where,  under  Illinois  act  of  April  14,  1876,  authorising  new  municipal 
bond  issues  to  retire  binding  outstanding  obligations,  new  seven  per  cent 
bonds  were  duly  voted  and  issued  to  take  up  outstanding  ten  per  cent  bonds, 
folly  authorized,  but  of  doubtful  legality,  county  is  estopped  to  afterward 
set  up  Invalidity  of  original  bonds. 

Approved  in  City  of  Santa  Cruz  v.  Waite,  98  Fed.  398,  39  C.  C.  A. 
106,  holding  oities  authorized  by  statute  to  refund  "outstanding  in- 
debtedness, as  evidenced  by  bonds  and  warrants  thereof,"  cannot  issue 
bonds  to  pay  secured  bonds  of  mortgaged  water  company,  since  brought 
by  city;  In  re  Application  of  State  to  Issue  Bonds,  33  Okl.  809,  127 
Pac.  1070,  and  Hamilton  County  v.  Montpelicr  Savings  Bank  &  Tr. 
Co.,  157  Fed.  25,  84  C.  C.  A.  523,  both  holding  five  per  cent. tax  limit 
does  not  apply  on  funding  bonds  issued  in  payment  of  compromise; 
Graves  v.  Saline  County,  161  U.  S.  371,  40  L.  Ed,  737,  16  Sup.  Ct.  531, 
following  rule;  Chandler  v.  Attica,  21  Blatchf.  504,  18  Fed.  303,  where 
town  commissioners  refunded  irregular  bonds;  Huron  v.  Second  etc. 
Bank,  86  Fed.  275,  30  C.  C.  A.  38,  protecting  innocent  purchaser  where 
city  clamed  original  debt  was  fictitious;  Board  of  Commissioners  of 
Meade  County  v.  Aetna  etc.  Ins.  Co.,  90  Fed.  224,  32  C.  C.  A.  585, 
holding  bond  recital  of  issue  under  refunding  act  estops  denial  of  origi- 
nal debt's  justness;  State  v.  Wilkinson,  20  Neb.  619,  31  N.  W.  380,  where 
bonds  were  reissued  after  unappealed  decision  of  trial  court  in  favor 
of  validity;  Portland  etc.  Bank  v.  Evansville,  25  Fed.  391,  arguendo. 

Distinguished  in  Brown  v.  Ingalls  Twp.,  81  Fed.  487,  where  bonds 
were  refunded  on  vote  canvassed  by  unauthorized  board;  Commissioners 
of  Buncombe  County  v.  Payne,  123  N.  C.  489,  31  S.  E.  712,  where  legis- 
lature authorized  new  issue  ''as  continuation"  of  old,  without  submis- 
sion to  voters. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  680. 
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Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  929. 

103  IT.  8.  763-754,  26  K  Ed.  606,  WILLIAMS  T.  CLAFLIN. 

Wliere,  after  acceptance  of  security  on  appeal  operating  as  snper- 
sedeas,  security  becomes  insufficient,  Supreme  Court  will  order  as  Justice 
may  require;  in  this  case  supersedeas  modified,  and  sale  of  mortgaged  prop- 
erty authorized,  'with  direction  to  lower  court  to  retain  sufficient  of  pro- 
ceeds to  protect  appellants. 

Approved  in  American  Brewing  Co.  v.  Talbot,  135  Mo.  173,  36  S.  W. 
658,  and  Florida  Orange  Hedge  Fence  Co.  v.  Branham,  32  Fla.  290,  13 
South.  281,  new  sureties  may  be  required  where  others  insolvent ;  Tampa 
St.  Ry.  etc.  Co.  v.  Tampa  Suburban  R.  R.  Co.,  30  Ala.  410,  11  South. 
910,  approval  of  supersedeas  bond,  conclusive  as  to  then  condition  of 
sureties,  except  for  fraud  or  misrepresentation. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Gas.  ^05. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  868. 

Appellate  court 's  power  to  require  new  supersedeas  or  apx)eal  bond. 
Note,  9  L.  R.  A.  (N.  S.)  1055. 

103  U.  S.  754^756,  26  L.  Ed.  822,  THE  OONNEMABA. 

Appeal  may  be  allowed  owner  from  salvage  decree  in  faror  of  a  set  of 
salvors  performing  one  salvage  service,  although  Circuit  Court  apportioned 
recovery  among  the  several  salvors,  and  some  got  less  than  five  thousand 
dollars. 

Approved  in  McDaniel  v,  Traylor,  196  U.  S.  430,  49  L.  Ed.  540,  25 
Sup.  Ct.  369,  holding,  in  suit  upon  several  claims  against  administrator 
of  estate,  amount  in  controversy  is  aggregate  of  claims;  Troy  Bank  v. 
Whitehead,  184  Fed.  935,  936,  holding  persons  suing  on  two  vendors' 
lien  notes  for  twelve  hundred  dollars  each  could  not  join  same  f6r 
purpose  of  giving  Federal  court  jurisdiction;  Jones  v.  Mutual  Fidelity 
Co.,  123  Fed.  513,  holding  the  jurisdictional  value  of  matter  in  dispute 
is  measured  by  the  whole  and  not  by  the  separate  parts  divided  when 
collected;  Hagge  v.  Kansas  City  etc.  Ry.  Co.,  104  Fed.  393,  holding  in- 
junctive relief  in  Federal  court  of  equity  may  be  had,  provided  tho 
injury  to  each  of  several  complaints  amounts  to  two  thousand  dollars; 
Singer  v.  Singer,  122  Tenn.  680,  685,  126  S.  W.  1088,  1089,  holding  at- 
torneys being  decreed  separate  amounts  for  services  cannot  join  so  as 
to  acquire  requisite  amount  to  give  Supreme  Court  jurisdiction  on 
appeal;  Davies  v.  Corbin,  112  U.  S.  40,  28  L.  Ed.  629,  5  Sup.  Ct.  6, 
recoveries  of  sevetal  creditors  seeking  to  enforce  levy  of  tax  may  be 
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joined  to  give  appellate  amount;  Estes  v.  Gunter,  121  U.  S.  185,  30 
L.  Ed.  885,  7  Snp.  Ct.  855,  apx)eal  of  creditors  to  uphold  assignment, 
valid  though  their  several  interests  less  than  five  thousand  dollars; 
Clay  V.  Field,  138  U.  S.  480,  84  L.  Ed.  1060,  11  Sup.  Ct.  425,  but  dis- 
missing appeal  by  parties  not  in  common  interest;  New  Orleans  etc. 
'  Ry.  V.  Parker,  143  U.  S.  52,  36  L.  Ed.  68,  12  Sup.  Ct.  367,  aggregating 
creditors'  claims  to  give  appellate  amount;  The  City  of  Alexandria,  44 
Fed.  361,  segregating  recoveries  in  collision  suit;  Texas  etc.  Ry.  Co.  v. 
Gentry,  163  U.  S.  363,  41  L.  Ed.  191,  16  Sup.  Ct.  1107,  where  statute 
made  recovery  joint  on  suit  for  death,  separate  judgments  may  be  aggre- 
gated; The  Col.  Adams,  19  Fed.  796,  arguendo. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Adams,  180  U.  S.  40, 
45  L.  Ed.  414,  21  Sup.  Ct.  255,  holding  a  bill  for  injunction  against 
taxes  by  a  railroad  sufficiently  states  the  jurisdictional  amount  by  spe- 
cifying sum  lai^er  than  jurisdictional  limit;  Ex  parte  Baltimore  etc. 
R.  R.  Co.,  106  U.  S.  6,  27  L.  Ed.  78,  1  Sup.  Ct.  36,  denying  appeal 
by  libelants,  none  of  whom  recovered  five  thousand  dollars;  Farmers' 
Loan  &  Trust  Co.  v.  Waterman,  106  U.  S.  271,  27  L.  Ed.  117,  1  Sup. 
Ct.  135,  decrees  in  favor  of  parties  severally  asserting  separate  causes 
of  action  cannot  be  joined  to  give  appellate  amount;  Henderson  v. 
Wadsworth,  115  U.  S.  276,  29  L.  Ed.  879,  6  Sup.  Ct.  43,  separate 
judgments  against  heirs  on  ancestor's  debt  cannot  be  joined;  Gibson  v. 
Shufeldt,  122  U.  S.  32,  38,  SO  L.  Ed.  1085,  1087,  7  Sup.  Ct.  1069,  1072, 
where  assignment  declared  fraudulent,  debtor  and  preferred  creditor 
can  appeal  only  as  to  general  creditors  for  more  than  five  thousand 
dollars;  Wheless  v.  City  of  St.  Louis,  96  Fed.  867,  claims  of  abutting 
owners  against  city  for  assessments  cannot  be  aggregated;  Oswald  v. 
Morris,  92  Ky.  53,  17  S.  W.  169,  interpreting  same  rule  under  State 
statute.  ^ 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  489. 

Miscellaneous.  Cited  in  The  Connemara,  108  U.  S.  356,  27  L.  Ed.  758, 
2  Sup.  Ct.  756,  reciting  history  of  litigation. 

103  U.  8.  756-764,  26  K  Ed.  564,  INDIANA  ft  ILL.  CENT.  BY.  OO.  ifc 

SFRAGtJE. 

Posaession  of  negotiable  bonds  carries  with  it  tiHe  to  the  holder,  -and 
liona  fide  purchaser  from  suCh  prima  fade  owner  gets  good  title. 

Approved  in  Atkinson  v.  Colorado  etc.  Co.,  59  Colo.  535,  151  Pac. 
460,  holding  holders  of  bonds  are  not  affected  by  misapplication  of 
funds  intended  to  pay  same ;  Judy  v.  Wame,  54  Ind.  App.  88,  102  N.  E. 
388,  holding  where  purchaser  of  land  assumes  payment  of  mortgage 
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and  obtains  possession  of  note  secured  by  same^  maker  will  be  held 
liable  where  he  fraudulently  negotiates  same;  McPherrin  v.  Tittle,  36 
Okl.  515,  44  L.  R.  A.  (N.  S.)  895,  129  Pac.  723,  holding  suspicion  on 
part  of  transferee  as  to  defect  in  note  is  not  sufficient  to  defeat  re- 
covery; Pittsburgh  etc.  Ry.  Co.  v.  Long  Island  Loan  etc.  Co.,  172  U.  S. 
511,  43  L.  Ed.  528,  19  Sup.  Ct.  ,245,  upholding  bona  fide  holder's  title 
from  fraudulent  transferrer;  Fairez  v.  Bier,  37  La.  Ann.  825,  and  Pitts- 
burgh etc.  Ry.  Co.  v.  Lynde,  56  Ohio  St.  46,  44  N.  E.  698,  both  uphold- 
ing transferee's  title. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  684,  685. 

• 

"Where  mortgage  and  bonds  differed  as  to  when  principal  debt  might 
be  declared  payable  for  default  In  interest,  the  bonds  being  the  principal 
thing,  their  phraseology  should  control. 

Approved  in  Whitridge  v.  Mt.  Vernon  etc.  Duck  Co.,  210  Fed.  308, 
holding  where  bonds  declare  that  interest  shall  only  be  payable  out 
of  income,  allowance  must  be  made  in  income  to  account  for  deprecia- 
tion of  property;  Philippi  Collieries  Co.  v.  Thompson,  163  Fed.  28,  30, 
89  C.  C.  A.  501,  holding  where  several  notes,  payable  in  successive 
years,  where  given  as  vendor's  lien  on  sale  of  realty,  default  in  payment 
of  one  gave  holder  right  to  sue  on  lien;  Hooper  v.  Stump,  2  Ariz.  266, 
14  Pac.  800,  holding  default  of  interest  before  maturity  of  principal 
authorizes  exercise  of  power  of  sale  contained  in  mortgage  on  default 
of  principal  or  interest;  dissenting  opinion  in  Russell  v.  Wright,  23 
S.  D.  351,  121  N.  W.  847,  majority  holding  notes  given  as  commission 
in  securing  loan,  and  made  dependent  thereon,  became  due  and  payable 
on  default  of  interest  on  principal  loan;  Hutchinson  v.  Benedict,  49 
Kan.  551,  31  Pac.  148,  following  rule;  Swearingen  v.  Lahner,  93  Iowa, 
150,  57  Am.  St.  Rep.  262,  26  L.  R.  A.  766,  61  N.  W.  432,  and  White  v. 
Miller,  52  Minn.  372,  375,  19  L.  R.  A.  674,  675,  54  N.  W.  736,  738,  where 
note  and  mortgage  differed  in  terms;  Lowenstein  v.  Phelan,  17  Neb. 
430,  22  N.  W.  561,  arguendo. 

Coupons  are  separable  obligations  for  the  intereet,  payable  upon 
demand. 

Approved  in  Park  v.  Buxton,  10  Ga.  App.  357,  73  S.  E.  558,  holding 
^idorsee  of  note  taking  with  knowledge  that  interest  was  unpaid  was 
not  bona  fide  purchaser;  Doty  v.  Garfield  Tp.,  89  Kan.  723,  133  Pac. 
173,  holding  sale  of  bonds  on  which  interest  was  overdue  would  not 
negative  bona  fide  quality  of  transaction  as  regards  purchaser;  Spencer 
V.  Alki  Point  Transp.  Co.,  53  Wash.  89,  90,  132  Am.  St.  Rep.  1058,  101 
Pac.  514,  holding  indorsement  of  payment  on  note  after  maturity  is 
notice  to  transferee. 
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Past-dne  unpaid  Interest  coupons,  attached  to  bonds,  do  not  make  it 
dishonored  paper. 

Approved  in  Buffalo  Loan  etc.  Co.  v.  Medina  Gas  etc.  Co.,  162  N.  Y. 
78,  56  N.  £.  508,  holding  due  and  unpaid  coupons  still  attached  to^bond 
are  sufficient  to  put  purchaser  on  inquiry,  though  their  presence  does 
not  necessarily  vitiate  bond;  Morgan  v.  United  States,  113  U.  S.  502, 
28  L.  EdL  1053,  5  Sup.  Ct.  599,  applying  rule  to  Texas  bonds;  Rouede 
V.  Jersey  City,  18  Fed.  722,  Fed.^Ca8. 12,031a,  applying  rule  to  municipal 
bonds;  State  v.  Brown,  64  Md.  208,  1  Atl.  58,  Morton  v.  New  Orleans 
etc.  Ry.  Co.,  79  Ala.  614,  615,  617,  and  Long  Island  Loan  etc.  Co.  v. 
Columbus  etc.  Ry.  Co.,  65  Fed.  467,  applying  rule  to  railroad  bonds ;  Bank 
of  Edgefield  v.  Farmers'  Co-operative  Mfg.  Co.,  52  Fed.  102,  18  L.  R.  A. 
203,  2  C.  C.  A.  637,  dishonor  of  overdue  notes  does  not  affect  bank  with 
equities  against  rest  of  series  not  yet  due;  Fairex  v.  Bier,  37  La.  Ann. 
825,  transferee  not  affected  by  overdue  coupons;  Bassett  v.  Daniels,  136 
Mass.  548,  interest  overdue  on  mortgage  note  does  not  dishonor  it; 
WQliams  v.  Sheriff,  47  La.  Ann.  1283,  17  South.  807,  arguendo. 

Distinguished  in  Northampton  Nat.  Bank  v.  Kidder,  106  N.  Y.  227, 
60  AnL  Rep.  446,  12  N.  E.  579,  holding  transferee  of  overdue  bonds 
with  unpaid  interest  chargeable  with  notice  of  equity. 

Negotiable  instrument  on  which  interest  is  past  due,  whether  to 
be  regarded  as  dishonored,  and  subject  to  defenses  in  hands  of 
bona  fide  holder.    Note,  100  Am.  Dec.  197,  198. 

Failure  to  pay  periodical  installment  of  interest  on  negotiable  in- 
strument as  making  instrument  overdue.    Note,  11  Ann.  Gas.  42. 

Rights  of  transferee  after  maturity  of  negotiable  paper.  .Note, 
46  L.  R.  A.  775,  799. 

Differences  between  bond  or  note  and  mortgi^,  affecting  maturity. 
Note,  46  L.  R.  A.  (N.  S.)  477. 

When  mandamus  is  the  proper  remedy  against  public  officers. 
Note,  98  Am.  St.  Rep.  905. 

Miscellaneous.  Miscited  in  Bangor  Electric  Light  Co.  v.  Robinson, 
52  Fed.  521. 

103  U.  S.  764-766,  26. L.  Ed.  458,  HINOKI^EY  v.  MORTON. 

Second  ap]>eal  is  allowable  to  bring  up  proceedings  subsequent  to  man- 
date and  not  settled  by  it. 

Approved  in  McCourt  v.  Singers-Bigger,  150  Fed.  104,  80  C.  C.  A.  56, 
allowing  appeal  from  judgment  entered  in  trial  court  in  accordance 
with  directions  of  appellate  court,  but  which  had  been  modified  by  new 
issues,  determined  in  trial  court;  Southern  Bldg.  etc.  Assn.  v.  Carey, 
117  Fed.  328,  holding  where  second  appeal  is  not  allowable,  mandamus 
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is  the  remedy  for  correction  of  errors  accruing  after  arrival  of  man- 
date ;  James  v.  Cent.  Trust  Co.,  108  Fed.  831,  47  C.  C.  A.  374,  holding 
if  Circuit  Court  fails  to  modify  its  decree  remanded  hy  Circuit  Court  of 
Appeals,  the  remedy  is  by  appeal,  not  by  mandamus ;  Ex  parte  Mansfield, 
11  App.  D.  C.  562,  holding  where  appellate  directs  lower  court  to  dis- 
miss on  account  of  lack  of  jurisdiction,  lower  court  cannot  allow  amend- 
ment so  as  to  confer  jurisdiction;  United  Stages  v.  Rio  Grande  Dam  & 
Irrigation  Co.,  13  N.  M.  401,  85  Pac.  397,  holding  where  lower  court 
had  jurisdiction  of  parties  and  subject  matter,  it  could  not  lose  either 
by  remanding  of  cause  by  Supreme  Court;  State  v.  Huston,  28  Okl. 
720, 116  Pac.  162,  holding  lower  court  may  decide  any  matters  left  open 
by  mandate ;  In  re  Sanf ord  Fork  etc.  Co.,  160  U.  S.  256,  40  L.  Ed.  416, 
16  Sup.  Ct.  293,  following  rule;  Kimberly  v.  Arms,  40  Fed.  550,  refusing 
to  proceed  with  case,  valid  appeal  having  been  taken ;  Nashua  etc.  R.  R. 
Corp.  V.  Boston  etc.  R.  R.  Corp.,  51  Fed.  931,  2  C.  C.  A.  542,  proceed- 
ings subsequent  to  mandate  held  not  ministerial  or  reviewable  by 
mandamus;  Metcalf  v.  Watertown,  68  Fed.  861,  862,  16  C.  C.  A.  37, 
proceedings  subsequent  to  mandate,  not  covered  thereby,  held  review- 
able by  appeal  or  error;  Bissell  Carpet  Sweeper  Co.  v.  Ooshen  Sweeper 
Co.,  72  Fed.  549, 19  C.  C.  A.  25,  denying  power  of  lower  court  to  modify 
mandate  in  proceeding  to  enjoin  patent  infringement. 

To  justify  uniting  motion  to  affirm  and  motion  to  dismiss,  under  Su- 
preme Court  Bule  6,  tbere  must  be  color  of  right  to  dismissal. 

Approved  in  The  Alaska,  130  U.  S.  208,  32  L.  Ed.  925,  9  Sup.  Ct.  463, 
and  Chanute  City  v.  Trader,  132  U.  S.  213,  S3  L.  Ed.  ^6,  10  Sup.  Ct. 
68,  both  following  rule. 

Distinguished  in  In  re  Dunn's  Estate,  106  Minn.  356,  119  N.  W.  59, 
arguendo. 

108  U.  8.  766-769,  26  L.  Ed.  607,  CLAXK  T.  KILIiIAK. 

Where  pleadings  showed  conveyanoe  to  wife  was  pzlor  to  debt  in- 
curred, and  answer  denies  fraud,  it  is  error  to  llnd  conyeyances  ftandulent 
as  matter  of  law. 

Approved  in  Ilfeld  v.  De  Baca,  13  N.  M.  39,  79  Pac.  725,  holding 
although  subsequent  creditors  cannot  complain  of  fraudulent  convey- 
ance, they  can  enjoy  its  assets  once  it  is  set  aside;  Burton  v.  Platter, 
53  Fed.  906,  4  C.  C.  A.  95,  as  to  subsequent  creditors  actual  intent  to 
defraud  must  appear;  Second  Nat.  Bank  v.  Merrill,  81  Wis.  148,  29 
Am.  St.  Rep.  874,  50  N.  W.  504,  upholding  gift  of  father  to  child ;  Farr 
v.  Swigart,  13  Utah,  156,  44  Pac.  712,  upholding  deed  to  wife  prior  to 
debt. 

Bin  of  review  held  proper  method  of  correcting  decree  adjudging  con- 
veyance fraudulent,  which  was  erroneous  as  a  matter  of  law;  and  being 
brought  within  two  years  after  decree,  held  in  time. 
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Approved  in  Jorgens^  v.  Young,  136  Fed.  381,  69  C.  C.  A.  222,  dis- 
missing bill  of  review  filed  after  time  for  appeal  from  judgment  sought 
to  he  reviewed  had  expired ;  Blythie  Co.  v.  Hinckley,  111  Fed.  837,  49 
C.  C.  A.  647,  holding  bill  of  review  must  be  filed  within  time  limited 
by  statnte  for  taking  an  appeal  if  new  matters  are  not  discovered  since 
decree;  Copeland  v.  Brunning,  104  Fed.  171,  holding  original  decree 
may  be  brought  before  Supreme  Court  for  re-examination  after  period 
prescribed  by  law  for  immediate  appeal  by  a  bill  of  review;  Ensminger 
V.  Powers,  108  U.  S.  302,  27  L.  Ed.  736,  2  Sup.  Ct.  662,  holding  review 
brought  in  time;  McDonald  v.  "Whitney,  39  Fed.  467,  and  Rector  v. 
Fits^rald,  59  Fed.  813,  8  C.  C.  A.  277,  both  dismissing  bill  brought 
after  two  years;  Elnox  v.  Columbia  etc.  Co.,  42  Fed.  380,  treating  peti- 
tion for  rehearing  as  bill  of  review;  Reed  v.  Stanly,  89  Fed.  433,  dis- 
missing bill  not  filed  in  time ;  Smyth  •v.  Fitzsimmons,  97  Ala.  459,  12 
South.  51,  arguendo.  ., 

Distinguished  in  Hendryx  v.  Perkins,  114  Fed.  808,  52  C.  0.  A.  435, 
holding  a  bill  impeaching  a  prior  decree,  and  decree  is  thereby  vacated, 
terminates  litigation  on  second  bill,  hence  is  final  and  appealable. 

Error  assigned  by  appellee,  whose  appeal  was  not  perfected,  dis- 
regarded. \ 

Approved  in  Building  &  Loan  Co.  v.  Logan,  66  Fed.  828,  14  C.  C.  A. 
133,  following  rule;  Swager  v.  Smith,  194  Fed.  765,  114  C.  C.  A.  482, 
O'Neil  V.  Wolcott  Min.  Co.,  174  Fed.  535,  27  L.  R.  A-  (N.  S.)  200,  98 
C.  C.  A.  309,  and  Board  of  Commissioners  of  Shawnee  County  v.  Hurley, 
169  Fed.  94,  94  C.  C.  A.  362,  all  holding  defendant  in  error  failing  to 
sue  out  writ  of  his  own  cannot  complain  of  errors;  Acord  v.  Western 
Pocahontas  Corp.,  156  Fed.  995,  holding  bill  of  review  maintainable 
where  there  is  error  on  face  of  record  and  on  account  of  newly  discov- 
ered evidence;  GuaSrantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124 
Fed.  172,  59  C.  C.  A.  376,  holding  defendant  in  error  who  does  not 
sue  out  writ  of  error  cannot  confer  jurisdiction  upon  an  appellate  court 
to  consider  questions  suggested  by  assignment;  dissenting  opinion  in 
Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  567, 
83  C.  C.  A.  431,  majority  allowing  defendant  in  error  to  file  paper  in 
nature  of  cross-bill  to  assign  errors  complained  of. 

103  U.  8.  770,  26  L.  EcL  337,  WHITSITT  v.  UNION  DEPOT  k  BAIIJEtOAD 
00. 

Act  of  March  3,  1876,  respecting  Jurisdiction  of  Circuit  Court,  did  not 
change  Supreme  Court's  jurisdiction  on  appeal,  wUch  exists  only  where 
▼alae  in  dispute  exceeds  five  thousand  dollars. 

Approved  in  Whitsitt  v.  Union  D.  &  R.  R.,  122  U.  S.  364,  30  L.  Ed. 
1160,  7  Sup.  Ct.  1249,  same  case  at  subsequent  hearing. 
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103   U.   8.   770-779,    26   L.   Ed.   488,   OOUKTT   QF   WILSON  ▼.    THIRD 
NATIONTAL  BANK. 

Circuit  Court  has  Jurisdiction  of  suit  by  or  against  national  bank, 
irrespective  of  amount  involyed. 

Approved  in  Larabee  v.  Dolley,  175  Fed.  384,  holding  Federal  court 
has  jurisdiction  over  injunction  sought  by  national  bank  restraining 
enforcement  of  Banking  Act  of  Kansas. 

Qualified  in  Danahy  v.  National  Bank  of  Denison,  64  Fed.  148,  12 
C.  C.  A.  75^  by  acts  of  1882  and  1888^  diverse  citizenship  must  appear. 

To  make  bUl  or  note  negotiable,  it  need  not  be  in  terms  payable  to 
order  or  bearer;  equivalent  expressions,  showing  intent  to  make  it  nego- 
tiable, sollloe. 

Approved  in  Murphy  v.  Arkansas  etc.  Imp.  Co.,  97  Fed.  727,  holding 
a  note  negotiable  in  form,  as  between  maker  and  payee,  is  not  deprived 
of  its  negotiable  character  by  a  restrictive  indorsement. 

Bond  payable  to  a  railroad  company  "or  the  holder,*'  if  "transferred 
by  the  signature  of  the  -president,"  is,  when  so  transferred,  negotiable ' 
entitling  transferee  to  sue  in  his  own  name. 

Approved  in  Cunningham  v.  Springer,  13  N.  M.  289,  82  Pac.  239, 
holding  where  court  found  attorney  had  contract  for  services,  exclusion 
of  evidence  as  to  value  of  services  was  harmless. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688« 

Provision  of  railroad  charter,  respecting  method  of  voting  municipal 
aid,  impliedly  authorizes  such  aid. 

Approved  in  American  Ins.  Co.  v.  Rodenhouse,  36  Okl.  217,  128  Pac. 
505,  holding  insured  need  not  make  demand  for  appraisement  of  loss 
as  condition  precedent  to  suit  on  policy;  State  v.  Cain,  78  S.  C.  351, 
58  S.  E.  938,  upholding  right  of  county  dispensary  board  to  maintain 
bccr-bottling  establishment. 

What  is  implied  in  statute  is  as  much  part  of  it  as  what  is  expressed. 
Approved  in  Steele  v.  Buel,  104  Fed.  972,  44  C.  C.  A.  287,  holding 
Federal  laws  exempt  to  debtors  and  bankrupts  the  property  exempt  to 
them  by  the  State  law ;  Thurber  v.  Miller,  67  Fed.  376,  14  C.  C.  A.  432, 
construing  Removal  of  Causes  Act;  Kahnw^eiler  v.  Phenix  Ins.  Co.,  67 
Fed.  488,  14  C.  C.  A.  485,  construing  insurance  policy. 

103  XT.  8.  780-783,  26  L.  Ed.  608,  NEW  YORK  LIFE  INS.  CO.  ▼.  BANOS. 

Judgment  at  law,  allowing  recovery  upon  a  contract,  bars  suit  in 
equity  as  to  all  defenses  which  mUM  have  been  set  up  at  law;  e.  g.,  de- 
fense of  fraud  in  procuring  life  insurance. 
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Approved  in  Henderson  v.  Motmd  Coal  Co.,  181  Fed.  491,  104  C.  C.  A. 
235,  holding  in  suit  against  sureties  on  bond  given  for  faithful  per- 
formance of  lease,  defendants  may  show  different  lease 'from  one  intro- 
duced by  plaintiff;  Moore  v.  Gilbert,  176  Fed.  6,  99  C.  C.  A.  i41,  refus- 
ing to  allow  plea  of  insanity  against  enforcement  of  judgment  against 
surety  on  bond;  Lovell  v.  Cragin,  136  U.  S.  161,  84  L.  Ed.  379,  10  Sup. 
Ct.  1031,  following  holding  in  lawsuit  upon  facts  alleged  in  cross-bill; 
David  Bradley  Mfg.  Co.  v.  Eagle  Ufg.  Co.,  57  Fed.  991,  6  C.  C.  A.  661, 
and  Empire  etc.  Co.  v.  American  etc.  Co.,  71  Fed.  690,  patent  decree 
conclusive;  Witte  v.  Lockwood,  39  Ohio  St.  143,  but  holding  defendant, 
failing  in  ejectment,  may  sue  in  equity  to  correct  deed. 

Equity  will  interfere  \rith  Judgment  at  law  only  fox  ftaud  or  newly 
dlacovered  evidence. 

Approved  in  Engler  v.  Knoblaugh,  131  Mo.  App.  489,  110  S.  W.  19, 
holding  equity  would  step  in  to  relieve  from  judgment  entered  through 
mistake;  Denver  City  Waterworks  Co.  v.  American  Waterworks  Co., 
81  N.  J.  Eq.  114,  85  Atl.  829,  holding  where  receiver  fails  to  set  up 
illegality  of  foreclosure  proceedinge  in  one  suit,  he  cannot  do  so  in 
another;  Rosenstein  v.  Burr,  80  N.  J.  Eq.  428,  83  Atl.  786;  holding 
where  judgment  goes  against  one  seeking  to  cancel  contract  on  account 
of  fraud,  he  cannot  set  up  other  grounds  of  fraud  in  suit  against  him 
to  enforce  contract. 

103  XX.  8.  78&-786,  26  L.  Ed.  469,  OEKTBAL  NATIONAL  BANK  y.  BOYAL 
IN80RANCE  00. 

Where  agent  of  insurance  company  opened  account  in  name  "J.  J.. 
Jackson,  agent,"  and  thereafter  overdrew  same,  held,  bank  could  not 
recover  from  insiizance  eompany,  the  overdraft  being  in  agent's  name  and 
used  to  pay  bis  defalcations  to  tbe  company. 

Approved  in  Hawkeye  Gold  Dredging  Co.  v.  State  Bank,  167  Fed. 
257,  holding  suit  in  equity  is  jwroper  procedure  to  ohtain  money  wrong- 
fully deposited  by  treasurer  of  corporation  in  his  'own  name;  Fidelity 
&  Deposit  Co.  V.  Fidelity  Trust  Co.,  143  Fed.  160,  holding  insurance 
society  could  not  follow  as  trust  fund  money  which  its  defaulting  treas- 
urer had  deposited  in  bank  in  his  own  name;  Hunter  v.  Bobbins,  117 
Fed.  924,  holding  no  one  can  sue  at  law  for  a  hreach  of  a  contract 
except  the  parties  or  privies  to  it;  the  remedy  must  be  sought  in  equity 
if  at  all;  Central  National  Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  104 
U.  S.  66,  26  L.  Ed.  699,  and  Union  Stock  Yards  Co.  v.  Gillespie,  137 
U.  S.  422,  34  L.  Ed.  728,  11  Sup.  Ct.  122,  no  privity  between  insurance 
company  and  bank  from  general  agent's  deposit;  San  Diego  Co.  v.  Cali- 
fornia Nat.  Bank,  52  Fed.  61,  allowing  county  to  recover  funds  depos- 
ited hy  treasurer,  upon  special  certificates  of  deposit. 

Title  to  deposit  in  fiduciary  capacity.    Note,  42  Anu  Bep.  169. 
XI— 25 
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It  Is  correct  for  court  to  so  inform  Jury  if,  upon  tlie  evidence,  they 
most  find  for  defendant. 

Approved  in  Garcia  v.  Candelaria,  9  N.  M.  382,  54  Pac.  344,  following 
role. 

103  U.  S.  786-792,  26  I..  Ed.  610,  HOPKINS  It  DIGEI80N  liANUFAC- 
TUBING  00.  v.  OOBBIK. 

Beissned  patent  for  improvement  in  aaeh-locks,  liroader  tlian  original, 
bdd  void. 

Approved  in  Holt  v.  Keeler,  21  Blatchf.  79,  13  Fed.  472,  annulling 
reissue  for  obvions  defect,  obtained  after  nine  years;  The  Driven- Well 
Cases,  5  McCrary,  198,  16  Fed.  399,  annulling  reissue  with  claim  for 
air>vacuum  pressure,  omitted  in  original;  Otis  Bros.  Mfg.  Co.  v.  Crane 
Bros.  Mfg.  Co.,  27  Fed.  555,  provisos  in  application  must  be  looked  upon 
as  disclaimers. 

103  XT.  S.  792-'794,  26  L.  Ed.  460,  COOK  V.  LILLS. 

Contracts  in  Confederate  money,  not  In  fnrtberance  of  Confederate 
government,  were  valid. 

Approved  in  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Re- 
fining Co.,  125  U.  S.  33,  31  L.  Ed.  613,  8  Sup.  Ct.  749,  following  rule. 

On  contract  payable  in  Confederate  dollars,  recovery  may  be  for  value 
of  9ich  dollars  in  TTnited  States  mon^  at  tbe  time. 

Approved  in  Eflfinger  v.  Kenney,  115  U.  S.  572,  29  L.  Ed.  497,  6  Sup. 
Ct.  183,  following  rule;  White  v.  White,  50  La.  Ann.  108,  23  South. 
97,  arguendo. 

Benewal  of  note  payable  In  United  States  money,  ezecated  March  26» 
1862,  in  New  Orleans,  not  specifying  Confederate  money,  held,  in  view  of 
long  acquiescence  and  payments  in  United  States. money,  not  to  have  been 
intended  to  be  payable  in  Confederate  money. 

Approved  in  Massie  v.  Byrd,  87  Ala.  679,  6  South.  146,  note  in  1866 
payable  in. United  States  money. 

In  Louisiana,  claim  for  rebate  of  usurious  interest  must  be  made 
within  one  year. 

Approved  in  Gunby  v.  Amistrong,  133  Fed.  434,  66  C.  C.  A.  627,  hold- 
ing defendant  could  not  set  off  claim  for  usurious  interest  paid  after 
one  year  from  payment;  Kleindienst  v.  Johnson,  7  Mackey  (D.  C), 
369,  refusing  to  set  off  usurious  interest  against  principal  debt;  Walsh 
V.  Mayer,  111  U.  S.  37,  28  L.  Ed.  340,  4  Sup.  Ct.  262,  applying  rule 
to  national  banks;  Carter  v.  Carusi,  112  U.  S.  484,  28  L.  Ed.  822,  5 
Sup.  Ct.  284,  and  Matthews  v.  Paine,  47  Ark.  58,  14  S.  W.  464,  denying 
right  to  set  off,  against  principal,  usurious  interest  already  paid;  Mun- 
ford  V.  McVeigh,  92  Va.  458,  23  South.  861,  following  rule. 
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lOSU.  8.  7di-797,  26  I..  Ed.  461,  EX  PA&TE  DE8  MOINES  ETC.  B.  B.  CO. 

Kandamns  to  Otrcnlt  Oonxt  to  compel  it  to  proceed  in  salt  against 
nonresident,  dismissed  for  want  of  Jurisdiction,  refused  because  an  attempt 
to  use  the  writ  as  a  wilt  of  error. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L.  Ed.  1218,  34  Sup.  Ct. 
722,  holding  mandamus  not  proper  remedy  to  review  decree  of  District 
Court  refusing  to  remand  suit  under  Employers'  Liability  Act;  The 
Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1086,  20  Sup.  Ct.  905, 
holding  inferior  court's  decision  upon  any  matter  left  open  by  mandate 
and  opinion  of  higher  court  is  reviewable  only  upon  a  new  appeal; 
Florida  v.  Helen  S.  Burbridge,  41  Fla.  461,  26  South.  1020,  holding 
mandamus  can  only  be  resorted  to  where  there  is  no  other  adequate 
remedy,  as  by  "appeal"  or  "writ  of  error";  State  v.  Second  Judicial 
District  Court,  17  N.  M.  285,  127  Pac.  24,  refusing  mandamus  to  compel 
District  Court  to  reinstate  cause  previously  dismissed;  State  v.  District 
Court,  13  N.  D.  219,  100  N.  W.  249,  refusing  mandamus  to  compel 
trial  court  to  hear  and  determine  on  merits  a  case  it  has  dismissed; 
Utah  V.  Booth,  21  Utah,  96,  59  Pac.  555,  holding  appeal  preferable  to 
mandamus  except  where  it  is  apparent  that  the  interest  of  justice  re- 
quires issuance  of  latter;  Ex  parte  Baltimore  etc.  R«  R.  Co.,  108  U.  S. 
567,  27  L.  Ed.  812,  2  Sup.  Ct.  877,  following  rule ;  In  re  Morrison,  147 
U.  S.  26,  37  L.  Ed.  66,  13  Sup.  Ct.  250,  mandamus  to  compel  reinstate- 
ment of  dismissed  collision  libel  refused;  In  re  Atlantic  City  R.  R.  Co., 
164  U.  S.  635,  41  L.  Ed.  580,  17  Sup.  Ct.  208,  refusing  to  compel  dis- 
missal of  bill  by  mandamus;  People  v.  Garnett,  130  111.  342,  23  N.  E. 
331,  refusing  mandamus  to  compel  vacation  of  order  dismissing  appeal. 

Distinguished  in  In  re  Pennsylvania  Coal  Co.,  137  U.  S.  453,  S4  L.  Ed. 
740,  11  Sup.  Ct.  141,  noting  that  mandamus  to  compel  taking  of  juris- 
diction was  denied  by  act  of  1887 ;  State  v.  Young,  31  Fla.  601,  34  Am. 
St.  Bep.  44,  19  L.  B.  A.  638,  12  South.  675,  allowing  mandamus  to 
compel  judge  to  hear  cause,  erroneously  refusing  for  disqualification. 

Attachment  is  but  incident  to  a  suit,  and,  unless  suit  can  be  main- 
tained, attachment  must  fall. 

Approved  in  Laborde  v.  Ubarri,  214  U.  S.  174,  53  L.  Ed.  956,  29  Sup. 
Ct.  552,  refusing  to  allow  attachment  on  property  of  nonresident  heirs 
after  dismissal  of  suit  as  to  them;  Bucyrus  Co.  v.  Mc Arthur,  219  Fed. 
268,  Smith  v.  Reed,  210  Fed.  971,  972,  United  States  v.  Brooke,  184 
Fed.  341,  and  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  36,  37,  57  L.  Ed. 
1056,  33  Sup.  Ct.  694,  all  refusing  to  allow  attachment  on  property  of 
person  who  could  not  be  personally  served;  Harland  v.  United  States 
Tel.  Co.,  40  Fed.  311,  6  L.  B.  A.  253,  refusing  attachment,  where  there 
was  no  jurisdiction  over  defendant's  person. 
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Proviflioii  of  act  of  1880,  respectliig  Oirctdt  Oourt  In  lowa^  permitB  rait 
and  attachment  against  a  nonreaident  liaTing  mroperty  In  tbe  district,  only 
wbere  such  rait  is  local  In  its  natnie,  and  is  in  accord  witlL  Bevlfled  Stat- 
ntes,  section  739,  so  providing  for  Circuit  Court  generally. 

Approved  in  Noyes  v.  Canada,  30  Fed.  666,  Harland  v.  United  States 
Tel.  Co.,  40  Fed.  310,  6  L.  E.  A.  253,  and  Anderson  v.  Shaffer,  10  Fed. 
267,  all  refusing  attachment  where  there  was  no  jurisdiction  of  defend- 
ant's person;  Boston  Electric  Co.  v.  Electric  Gas  etc.  Co.,  23  Fed.  839, 
no  jurisdiction  of  defendant  corporation;  Treadwell  v.  Seymour,  41 
Fed.  581,  Circuit  Court  for  eastern  district  of  New  York  may  issue  at- 
tachment for  any  other  district  of  New  York;  Lackett  v.  Rumbaugh, 
45  Fed.  30,  Federal  attachment  as  to  nonresident,  served  only  by  pub- 
lication, void;  Central  Trust  Co.  v.  Chattanooga  etcR.  R.  Co.,  68  Fed. 
695,  696,  such  attachment  void  unless  personal  service  or  appearance. 

Distinguished  in  Weyand  v.  Atchison  etc.  Ry.  Co.,  75  Iowa,  577,  9  Am. 
St  Sep.  607,  1  L.  R.  A.  652,  39  N.  W.  901,  under  State  statute. 

Jurisdiction  of  actions,  aided  by  attachment  or  garnishment,  against 
resident.    Note,  49  L.  B.  A.  (N.  8.)  649,  550. 

103  U.  a  797-799,  26  L.  Ed.  426,  CBOUCH  v.  SOEMEB. 

Crouch's  patent  shawl-strap,  witb  rigid  handle-piece,  held  void  for 
prior  use. 

Approved  in  Brown  v.  Texas  Cactus-Hedge  Co.,  64  Tex.  399,  holding 
patent  for  hedge  void  for  prior  use. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  B.  0.  122. 

Substitution  of  metal  as  stifTener  in  handle  of  diavd-strap,  in  use  be- 
fore, not  affecting  the  substantial  dements  of  a  well-known  structure,  is 
not  patentable. 

Approved  in  Star  Bucket  Pump  Co.  v.  Butler  Mfg.  Co., -198  Fed.  863, 
refusing  patent  for  Bartliff  design  for  pump  curb;  Tubelt  Co.  v.  Fried- 
man, 158  Fed.  436,  refusing  patent  for  invention  for  belt,  the  only 
novelty  of  which  consisted  in  new  stitch;  Sloan  Filter  Co.  v.  Portland 
Gold  Min.  Co.,  139  Fed.  26,  71  C.  C.  A.  460,  holding  patent  for  barrel 
filter  for  filtering  metal  solutions  void. 

103  XT.  8.  8d0-806,  26  L.  Ed.  532,  J-OHKBTONT  v.  IiATZJN. 

Power  of  national  bank,  to  prescribe  manner  of  transferring  its  shares 
extends  only  to  establishing  conditions  against  fraudulent  transfers,  and 
not  useless  restrictions. 

Approved  in  McCarthy  v.  Crawford,  238  111.  46,  128  Am.  St.  Bep.  96, 
29  L.  B.  A.  (N.  S.)  252,  86  N.  E.  752,  holding  certificate  of  indebted- 
ness could  be  transferred  same  as  stock  certificate;  Steele  v.  Farmers 
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ft  Merebantfl'  Mnt.  Telephone  Assn.,  95  Kan.  686, 148  Pac.  663,  holding 
by-law  providing  that  corporation  should  receive  preference  in  sale 
of  stock  was  void. 

To  what  extent  transfers  of  stock  may  be  restricted.    Note,  57  Am. 
St.  Bep.  891,  398,  896. 

Restrictions  by  by-law  or  articles  of  association  on  right  to  sell 
shares.    Note,  27  L.  R.  A.  272. 

Principal  is  chargeable  with  notice  of  facts  affecting  Talidity  of  trans- 
action, coming  to  his  agent's  knowledge  pending  the  proceeding. 

Approved  in  Swords  v.  Page,  174  Fed.  920,  .98  C.  C.  A.  528,  holding 
stockholder  selling  shares  to  cashier  was  not  charged  with  notice  that 
they  were  paid  for  with  company's  fnnds;  In  re  Columbian  Bank,  147 
Pa.  St.  435,  23  Atl.  627,  stockholder  selling  stock  to  bank,  both  knowing 
its  insolvency,  held  not  entitled  to  creditor's  dividend  on  his  claim  for 
purchase  price. 

Transferability  of  national  bank  shares  is  gOTemed  by  same  rules  as 
other  corporate  stocks. 

Approved  in  Green  v.  Ashe,  130  Tenn.  622,  172  S.  W.  295,  holding 
receiver  may  recover  from  stockholder  money  obtained  from  sale  of 
stock  to  bank;  Leyson  y.  Davis,  170  U.  S.  40,  42  L.  Ed.  941,  18  Sup. 
Ct.  501,  controversy  as  to  gift  of  national  bank  stock  held  ta  raise  no 
Federal  question;  Hubbell  v.  Houghton,  86  Fed.  549,  holding  indorsee 
of  bank  stock  liable  as  stockholder;  Leyson  v.  Davis,  17  Mont.  287,  292, 
31  L.  B.  A.  461,  458,  42  Pac.  794,  796,  upholding  gift  of  national  bank 
stock  causa  mortis. 

Transfer  of  national  bank  shares  is  complete  as  between  parties,  not- 
withstanding by-law  requiring  transfer  on  books,  by  payment  and  delivery 
of  certificate  indorsed,  though  name  of  attorney  to  make  transfer  is  left 
blank;  hence,  where  purchaser  proves  to  be  broker  buying  illegally  for  the 
bank,  the  attorney  whose  name  is  filled  in  knows  such  Illegal  purpose, 
original  transferrer  is  not  chargeable  as  party  thereto. 

Approved  in  Foley  v.  Harrison,  233  Mo.  574,  136  S.  W.  390,  consider- 
ing evidence  and  concluding  that  dying  person  in  transferring  keys 
of  safe  deposit  box  did  not  make  gift  causa  mortis;  Cecil  National 
Bank  v.  Watsontown  Bank,  105  U.  S.  221,  26  L.  Ed.  1041,  title  to  col- 
lateral passed  upon  delivery  with  indorsement;  Whitney  v.  Butler,  118 
U.  S.  660,  30  L.  Ed.  268,  7  Sup.  Ct.  63,  reversing  Price  v.  Whitney,  28 
Fed.  298,  vendor  of  national  bank  stock  held  not  liable  after  delivery, 
and  indorsement  not  entered  on  books;  Scott  v.  Pequonnock  Nat.  Bank, 
21  Blatchf.  208,  15  Fed.  499,  purchaser  of  certificate  acquires  title  free 
from  subsequent  attachment  on  corporate  books;  Hubbell  v.  Houghton, 
86  Fed.  549,  indorsee  of  bank  stock  held  liable  as  stockholder;  Bath 
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Sav.  Inst.  Y.  Sagadahoc  Nat.  Bank,  89  Me.  504,  36  Atl.  997,  dividend 
is  payable  to  nnrecorded  transferee;  Bangor  Electric  light  etc.  Co.  v. 
Robinson,  52  Fed.  521,  adjnsting  equities  between  two  claimants  to  in- 
dorsed stock  certificate;  Walker  v.  Detroit  etc.  Ry.  Co.,  47  Mich.  347, 
11  N.  W.  190,  transferee  of  stock  from  apparent  owner  gets  good  title; 
Sibley  y.  Quinsigamond  Nat.  Bank,  133  Mass.  520,  upholding  trans- 
feree's right,  though  stock  still  in  name  of  insolvent  transferrer;  Mo- 
vins  V.  Lee,  24  Blatchf.  294,  30  Fed.  300,  and  Continental  Nat.  Bank 
V.  Eliot  Nat.  Bank,  7  Fed.  372,  arguendo. 

Liability  as  stockholder  of  transferrer  of  stock  where  transfer  is 
not  entered  on  books.    Note,  14  Ann.  Gas.  900. 

Corporation's  failure  to  register  transfer  as  affecting  liability  of 
assignor  of  stock.    Note,  46  L.  R.  A.  (N.  S.)  668. 

Truuf er  of  stock  upon  corporate  l»ook8  is  neceisavy  to  protect  seller 
against  snbseqnent  liability,  and  perhaps  to  protect  buyer  against  seller's 
creditors. 

Approved  in  Mundt  v.  Commercial  Nat.  Bank,  35  Utah,  94,  186  Am. 
St.  Rep.  1023,  99  Pac.  455,  holding  assignee  of  stock  certificate  may 
compel  its  transfer ;  Scott  v.  Pequonnock  Nat.  Bank,  21-  Blatchf.  208, 
15  Fed.  499^  unrecorded  transfer  of  national  bank  shares  has  precedence 
over  subsequent  attachment;  Foster  v.  Lincoln,  74  Fed.  383,  holding 
liable  as*  stockholder,  one  transferring  stock,  without  consideration,  to 
evade  assessment;  Hubbell  v.  Houghton,  86  Fed.  553,  indorsee  of  bank 
stock  liable  as  stockholder;  Buttrick  v.  Nashua  etc.  R.  R.  Co.,  62  N.  H. 
417,  13  Am.  St.  Rep.  579,  transfer  of  dividend-paying  stock,  not  made 
on  books,  invalid  as  against  attachment;  American  Wire  Nail  Co.  v. 
Bayless,  91  Ky.  105,  15  S.  W.  12,  contract  of  sale  of  stock  passes  ven- 
dor's rights  without  transfer  on  books;  Comick  v.  Richards,  3  Lea,  4,  5, 
assignee  of  certificate  gets  title  good  as  against  creditors  of  assignor. 

Criticised  in  Doty  v.  First  Nat.  Bank,  3  N.  D.  14,  17  L.  R.  A.  262.  53 
N.  W.  79,  indorsee's  title  good  as  against  subsequent  attaching  creditor, 
though  transfer  not  registered. 

Rights  of  unregistered  transferee  as  against  attachment  or  execu- 
tion levied  on  stock.    Note,  21  Ann.  Oas.  1396. 

Transfer  of  stock  by  indorsement  and  delivery  of  certificate  is  good 
as  between  parties^  notwithstanding  provision  of  by-laws  requiring  transfer 
on  books,  and  corporation  may  be  compelled  by  either  to  issue  new 
certificate. 

Approved  in  Eubank  v.  Bryan  County  State  Bank,  216  Fed.  839,  133 
C.  C.  A.  37,  holding  bona  fide  transferee  is  equitable  owner  of  shares, 
where  same  have  not  been  transferred  on  books ;  0  'Neil  v.  Wolcott  Min, 
Co.,  174  Fed.  530,  532,  27  L.  R.  A.  (N.  S.)  200,  98  C.  C.  A.  309,  holding 
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faet'that  stockholder  had  notified  corporation  of  loss  of  certificate 
fifteen  years  previous,  was  no  ground  for  refusal  to  transfer  on  proper 
indorsement;  Brady  v.  Irby,  101  Ark.  680,  Ann.  Gas.  1913E,  1064,  142 
S.  W.  1126,  holding  where  stock  certificate  is  pledged  to  creditor  of 
owner,  creditor  is  entitled  to  dividends  declared  on  same;  National  Safe 
Deposit  etc.  Co.  v.  Hibbs,  32  App.  D.  C.  470,  holding  broker  transfer- 
ring stock  certificates  indorsed  in  blank  conveys  good  title,  even  though 
he  obtained  possession  of  same  through  fraud;  National  Safe  Deposit 
etc.  Co.  V.  Gray,  12  App.  D.  C.  286,  288,  holding  pledgee  of  stock  not 
chargeable  with  notice  of  equities  existing  between  pledgor  and  previous 
owner;  Davis  v.  Hardwick,  43  Tex.  Civ.  76,  94  S.  W.  361,  holding  fact 
that  pledgee  caused  new  stock  to  be  issued  does  not  conclusively  show 
vesting  of  absolute  title;  Skinner  v.  F4.  Wayne  etc.  R.  R.  Co.,  58  Fed. 
57,  upholding  bill  to  compel  transfer;  Bank  of  Commerce  t.  Bank  of 
Newport,  63  Fed.  900,  11  C.  C.  A.  484,  holding  transfer  good  where 
memorandum  thereof  made  by  bank,  but  certificate  not  actually  surren- 
dered ;  Masury  v.  Arkansas  Nat.  Bank,  93  Fed.  605,  and  Swift  v.  Smith, 
65  Md.  435,  57  Anu  Bep.  341,  5  Atl.  538,  both  approving  rule;  Gemmell 
V.  Davis,  75  Md.  552,  32  Amu  St.  Bep.  416,  23  Atl.  1034,  corporation 
cannot  set  off  debt  of  stockholder  against  his  indorsee's  right  to  divi- 
dend, where  transfer  not  made  on  corporate  books;  Cronin  v.  Patrick 
Co.,  4  Hughes,  533,  89  Fed.  83,  to  point  that  register  on  books  neces- 
sary; Victor  6.  Bloede  Co.  v.  Bloede,  84  Md.  141,  67  Anu  St.  R^.  378, 
S3  L.  B.  A.  109,  34  Atl.  1129,  annulling  limitation  upon  power  to  dis- 
pose of  stock;  Thompson  v.  Hudgins,  116  Ala.  115,  22  South.  639,  agree- 
ment to  transfer  on  books  stock  already  indorsed  and  delivered,  not  a 
valid  consideration  for  mortgage;  American  Wire  Nail  Co.  v.  Bayless, 
91  Ky.  105,  15  S.  W.  12,  contract  of  sale  passes  title  without  book 
transfer;  Trust  &  Savings  Co.  v.  Brinkerhoff-Farris  Home  Lumber  Co., 
118  Mo.  469,  24  S.  W.  132,  holding  directors  may  not  require  stock- 
holders selling  stock  to  offer  first  to  company;  Ingles  Land  Co.  v.  Knox- 
ville  Ins.  Co.  (Tenn.),  63  S.  W.  1114,  pledgee  gets  shares  free  from  lien 
for  subscription;  Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio 
St.  215,  pledgee  may  sue  to  have  stock  transferred  on  books  to  him; 
Lesassier  v.  Kennedy,  36  La.  Ann.  644,  seller  may  compel  transfer  on 
books. 

Duty  of  corporations  to  transfer  stock  on  their  books.  Note,  136 
Am.  St.  Bep.  1029. 

Validity  and  effect  of  provision  in  charter,  statute,  or  by-law  cre- 
ating lien  on  stock  in  favor  of  corporation.  Note,  3  Ann.  Oas. 
190. 

Validity  of  transfer  of  stock  not  in  writing.  Note,  6  Ann.  Oas.  482, 
483. 
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Proper^  of  corporations — Trust  fund  for  payment  of  creditors. 
Note,  38  AnL  St.  Rep.  347. 

Right  of  corporation  to  acquire  its  own  stock.  Note,  17  Ann.  Oas. 
1268. 

Miscellanfions.  Cited  in  Fricke  v.  Angemeier,  53  Ind.  App.  147,  101 
N.  E.  332,  holding  receiver  may  recover  dividends  paid  where  corpora- 
tion had  no  surplus  profits. 

103  Ur.  S.  806^20*  26  L.  Ed.  612,  THOMPSON  Y.  PEBRINI!. 

Holder  of  municipal  bonda^  with  notice  of  their  issaaace  in  exchange 
for  stock  instead  of  hy  sale,  as  directed  by  statute  authorizing  them»  can- 
not enforce  same  as  bona  fide  holder. 

Approved  in  Pickens  Tp.  v.  Post,  99  Fed.  663,  holding  a  bona  fide 
purchaser  before  maturity  is  not  affected  with  constructive  notice  of  a 
suit  respecting  such  paper. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  860. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  981. 

Where  town  bonds  are  Invalid  when  issued,  because  exchanged  for 
stock  instead  of  sold,  legislature  may  validly  ratify  them  retroi^ectively 
in  bona  fide  hands. 

Approved  in  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  426,  holding 
while  patent  is  contract  between  government  and  patentee,  it  is  not 
one  that  cannot  be  impaired  by  legislation ;  Baltes  v.  Farmers'  Irr.  Dist., 
60  Neb.  314,  83  N.  W.  84,  holding  a  statute  imposing  a  condition  in  the 
selling  of  certain  bonds  must  be  complied  with ;  Central  Baptist  Church 
V.  Manchester,  21  R.  I.  359,  43  Atl.  845,  holding  no  private  rights 
intervening,  the  legislature  can  validate  a  deed  which  was  before  in- 
valid; Thompson  v.  Perrine,  106  U.  S.  589,  27  L.  Ed.  299,  1  Sup.  Ct. 
565,  following  rule;  Anderson  v.  Santa  Anna,  116  U.  S.  364,  29  L.  Ed. 
635,  6  Sup.  Ct.  417,  upholding  municipal  bonds;  Utter  v.  Franklin,  172 
U.  S.  423,  43  L.  Ed.  498,  19  Sup.  Ct.  186,  upholding  validation  of 
Arizona  railroad  bonds;  Springfield  Safe  Deposit  etc.  Co.  v.  Attica,  85 
Fed.  391,  29  C.  C.  A.  214,  upholding  act  legalizing  invalid  city  bonds; 
Bowns.v.  May,  120  N.  Y.  363,  24  N.  E.  948,  upholding  curative  tax 
statute. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  R.  A. 
698. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
470,  478. 
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Ratification  by  public  corporation  of  invalid  contract.  Note, 
L.  E.  A.  1915A,  1033. 

Kew  York  deciaion  tliat  leglalatiye  ratiflcation  of  Inyalid  municipal 
bonds  was  Toid  is  not  binding  on  Snpreme  Court  in  suit  over  bonds  bougbt 
bona  fide  prior  to  sucli  decision,  and  on  faith  of  prevlons  decisions,  contra." 

Approved  in  Tulare  Irr.  Dist.  v.  Shepard,  185  I^.  S.  11,  46  L.  Ed.  779, 
22  Sup.  Ct.  635,  holding  de  facto  corporation  receiving  full  consideration 
for  bonds  cannot  set  up  defense  of  never  legally  incorporating  to  injure 
bona  fide  holder;  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145 
Fed.  763,  76  C.  C.  A.  317,  holding  Federal  court  not  bound  by  decision 
of  State  court  rendered  after  bonds  purchased,  construing  section  of 
State  Constitution  claimed  to  be  violated  by  statute  authorizing  issue; 
Brunswick  Terminal  Co.  t.  National  Bank  of  Baltimore,  112  Fed.  816, 
holding  creditor  looks  to  those  who  are  stockholders  at  the  time  he 
lends  his  credit  and  to  those  he  should  be  content  to  look  for  collection 
of  debt ;  Thompson  v.  Perrine,  106  U.  S.  689,  27  L.  Ed.  299,  1  Sup.  Ct. 
565,  holding  where  bought  after  adverse  New  York  decision,  bonds 
were  still  a  valid  obligation;  Burgess  v.  Seligman,  107  U.  S.  35,  27 
L.  Ed.  365,  2  Sup.  Ct.  22,  refusing  to  follow  Missoxuri  court's  construc- 
tion of  stockiiolders'  liability  act;  Anderson  v.  Santa  Anna,  116  U.  S. 
364,  29  L.  Ed.  636,  6  Sup.  Ct.  417,  infusing  to  adopt  State  decision 
on  municipal  bonds. 

Distinguished  in  New  Orleans  Water  Works  Co.  v.  Southern  Brewing 
Co.,  36  Fed.  835,  following  Louisiana  decision  on  State  statute  rather 
than  Supreme  Court. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gaa.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  411. 

Judgment  annulling  bonds  for  improper  issuance  is  not  a  bar  to  suit> 
thereon  by  bona  fide  purchaser  without  notice  and  not  a  party  to  the 
judgment. 

Approved  in  McPherrin  v.  Tittle,  36  Okl.  515,  44  L.  R.  A.  (N.  S.)  395, 
129  Pac.  723,  holding  fact  that  interest  on  note  is  overdue  is  not  notice 
of  any  infirmity;  Tregea  v.  Modesto  Irr.  Dist.,  164  U.  S.  187,  41  L.  Ed. 
398,  17  Sup.  Ct.  55,  adjudication  as  to  irrigation  district  bonds  held 
not  binding  on  holders. 

Actions  on  coupons.    Note,  64  Am.  Dec.  444. 

Miscellaneous.  Cited  in  Bamum  v.  Supervisors  of  Sullivan  County, 
137  N.  Y.  181,  33  N.  E.  162,  later  litigation  over  same  municipality's 
bonds. 
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103  Ur.  S.  821-828,  26  I..  Ed.  471,  BXHTAIiO  £TC.  B.  B.  00.  T.  FAI.OONEB. 

Where  town  coxmnisBionera,  autborized  to  sabscribe  railroad  aid  when 
road  boilt  through  town,  contracted  to  so  subscribe  before  it  was  built, 
such  contract  was  ultra  vires;  hence,  new  State  Constitution  adopted  be- 
fore building  of  road,  prohibiting  town  aid  thereto,  was  valid  and  impaired 
no  vested  right  of  the  railroad,  under  such  contract  or  the  town  proceed- 
ings authorizing  subscription. 

Approved  in  Norton  v.  Brownsville,  129  U.  S.  490,  32  L.  Ed.  779,  9 
Sup.  Ct.  326,  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  322, 
44  L.  B.  iL  256,  31  S.  E.  486,  and  Commissioners  of  Buncombe  County 
V.  Payne,  123  N.  C.  487,  31  S.  E.  7il,  all  following  rule;  Nelson  v. 
Haywood  Co.,  87  Tenn.  789,  793,  4  L.  R.  A.  665,  11  S.  W.  887,  888, 
valid  contract  to  subscribe  is  not  annulled  by  subsequent  constitutional 
prohibition. 

Municipal  bonds  and  defenses  hereto.    Note,  98  Am.  Dec.  670. 

* 

103  IT.  8.  82&-8S9,  26  L.  Ed.  618,  BBOWN  v.  8LEE. 

Where  executor  took  land  in  part  payment  of  sale  of  decedent's  In* 
terest  to  surviving  partner,  latter  agreeing  to  repurchase  within  five  years, 
if  desired,  letter  written  by  executor  within  five  years,  requesting  this 
money,  held  a  snfElcient  election  to  rescind  the  arrangementy  and  tender  of 
deed  of  reconveyance,  although  necessary  before  snit^  need  not  be  within 
the  five  years. 

Approved  in  Robertson  v.  (jordon,  226  U.  S.  316,  57  L.  Ed.  238,  33 
Sup.  Ct.  105,  holding  attorneys  agreeing  to  share  equally  in  attorneys' 
fees  allowed  by  Land  Department  are  bound  by  their  contract;  Schnuett- 
gen  V.  Frank,  213  Fed.  445,  130  C.  C.  A.  76,  and  Frank  v.  Schnuettgen, 
187  Fed.  521,  109  C.  C.  A.  281,  both  upholding  contract  whereby  com- 
plainant paid  overvalue  on  part  of  tract  of  land  in  consideration  of 
option  to  purchase  remainder  at  later  date;  Mathews  Slate  Co.  v.  New 
Empire  Slate  Co.,  122  Fed.  980,  holding  option  contracts  free  from 
fraud  made  upon  sufficient  consideration  impose  upon  the  makers  an 
obligation  to  perform  them  specifically;  Nutmeg  Park  Driving  Corpora- 
tion V.  Fiske,  81  Conn.  466,  71  Atl.  500,  holding  where  lessee  was  given 
option  of  renewal  on  giving  certain  notice,  giving  of  such  notice  con- 
tinued rights  of  parties;  Bride  v.  Reeves,  36  App.  D.  C.  483,  holding 
extrinsic  evidence  may  show  what  land  was  intended  in  contract  of 
sale;  Griffith  v.  Stewart,  31  App.  D.  C.  43,  holding  where  both  parties 
have  defaulted,  court  will  enforce  specific  performance  at  request  of 
one;  Hammond  v.  Clark,  136  Ga.  335,  38  L.  R.  A.  (N.  S.)  77,  71  S.  E. 
489,  holding  constitutional  amendment  increasing  salaries  of  judges  and 
ratifying  act  of  legislature  prescribing  same  was  not  void  as  contain- 
ing two  questions;  Chadsey  v.  Condley,  62  Kan.  855,  62  Pac.  664,  hold- 
ing unilateral  agreement  in  form  and  optional  in  inception  becomes 
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absolute  when  option  is  accepted  and  obligation  of  vendor  and  vendee 
becomes  mutual;  First  Nat.  Bank  v.  Corporation  Securities  Co.,  128 
Minn.  346,  160  N.  W.  1086,  holding  where  value  of  stock  cannot  be 
easily  determined,  court  will  decree  specific  performance  of  sale; 
Peterson  v.  Chase,  116  Wis.  242,  91  N.  W.  688,  holding  provision  in 
contract  for  sale  of  land  to  reconvey  to  vendor  for  certain  sum  when 
purchaser  concluded  to  sell  is  valid;  Guyer  v.  Warren,  175  111.  336,  61 
N.  E.  682,  specifically  enforcing  option  to  buy;  Watts  v.  Kellar,  66  Fed. 
4,  6  C.  C.  A.  394,  as  instance  of  specific  performance  of  option;  HoUaday 
V.  Land  &  River  Imp.  Co.,  67  Fed.  786,  6  C.  C.  A.  660,  upholding  execu- 
tor's settlement  with  decedent's  partner;  Valentine  v.  Wysor,  123  Ind. 
56,  7  L.  R.  A.  796,  23  N.  E.  1079,  in  support  of  power  of  surviving  part- 
ner to  purchase  decedent's  interest. 

Where  both  parties  to  contract  to  reconvey  land  and  repay  purchase 
price  wltbin  specified  time  failed  to  tender  performance,  held,  a  waiver, 
and  tender  in  reasonable  time  thereafter  by  either  is  sufficient. 

Approved  in  Livermore  v.  Brauer,  128  Fed.  268,  62  C.  C.  A.  647, 
holding  plaintiff  making  no  offer  to  perform  contract  for  sale  of  vessel 
with  insurance  paid  up  and  making  tender  impossible  for  defendant 
cannot  recover. 

Specific  performance  of  optional  contracts.    Note,  1  Ann.  Oaa.  990. 

When  realty  considered  firm  property.    Note,  27  L.  R.  A.  452,  473. 

Lack  of  mutuality  affecting  specific  performance  of  option.    Note, 
6  L.  R.  A.  (N.  S.)  406. 

103  n.  a  839-847,  26  L.  Ed.  557,  BIOHMOND  BON.  00.  T.  EUBJBKA) 
ION.  00. 

Compromise  between  two  mining  companies,  whereby  one  released  its 
claim  north,  and  the  other  its  claim  south,  of  a  compromise  line  and  to  all 
veins,  lodes,  etc.,  in  or  under  the  same,  held  to  have  intended  such  line 
as  boundary,  not  only  on  particular  level,  but  right  to  center  of  earth. 

Approved  in  Montana  Mining  Co.  v.  St.  Louis  Mining  etc.  Co.,*  204 
U-  S.  214,  51  L.  Ed.  448,  27  Sup.  Ct.  254,  upholding  principle  in  suit  on 
conflicting  lode  locations;  Kennedy  Co.  v.  Argonaut  Co.,  189  U.  S.  7,  47 
Ii.  Ed.  689,  23  Sup.  Ct.  604,  holding  the  boundary  line  agreed  on  fixes 
the  rights  of  the  parties  in  length  on  the  lode  and  so  involves  the  extra- 
lateral  right  as  between  them;  Duffield  v.  San  Francisco  Chemical  Co., 
205  Fed.  484,  123  C.  C.  A.  548,  upholding  location  made  on  deposit  of 
calcium  phosphate;  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  102 
Fed.  432,  42  C.  C.  A.  416,  holding  intention  of  parties  determined  not 
only  by  terms  of  conveyance  but  by  the  subject  matter  and  surrounding 
circumstances;  Montana  Ore  Purchasing  Co.  v.  Boston  etc.  Min.  Co.,  27 
Mont.  320,  76  Pac.  1126,  holding  absence  of  some  express  agreement  or 
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one  strongly  implied  foT  circnmstances,  surface  boundary  lines  should 
not  be  held  controlling;  Boston  etc.  Min.  Co.  v.  Montana  Ore  Purchas- 
ing Co.,  89  Fed.  532,  construing  mining  claim  conveyance;  Butte  etc. 
Min.  Co.  V.  Societe  etc.  des  Mines,  23  Mont.  203,  58  Pac.  117,  and  Dug- 
gan  V.  Davey,  4  Dak.  138, 139, 142, 143,  26  N.  W.  899,  900,  902,  both  con- 
struing conflicting  mining  claims;  Walrath  v.  Champion  Min.  Co.,  171 
U.  S.  309,  43  L.  Ed.  170,  18  Sup.  Ct.  916,  as  illustration  of  agreement 
settling  end-lines. 

Right  to  follow  vein  in  its  dip  into  land  of  another.    Note,  63  Am. 
Dec.  109. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  location. 
Note,  53  L.  R.  A.  603. 

Location  of  mining  claixn.    Note,  7  L.  R.  A*  (N.  8.)  821. 
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104  U.  8.  1-5,  26  I..  Ed.  629,  NEW  HAVEN  ft  NOBTHAMPTON  00.  Y. 
HAMEBSLEY. 

Wliere  Connecticiit  railroad  commlBsioners,  acting  under  act  of  1866» 
have  consented,  on  behalf  of  State,  to  abandonment  of  a  railroad  Mation^ 
stipulating  for  erection  of  other  accommodations  elsewhere,  railroad's  com- 
pliance with  condition  does  not  create  a  contract  prerenting  subsequent 
requirement  of  additional  station  in  same  town. 

Cited  in  Little  Rock  etc.  Ry.  Co.  v.  Iredell,  50  Ark.  389,  8  8.  W.  22, 
arguendo. 

Power  to  compel  establishment  of,  or  stopping  of  trains  i^t,  stations. 
Note,  17  L.  B.  A.  (N.  S.)  823. 

104  XX.  8.  5-18,  26  L.  Ed.  643,  BALTIMOBE  ETO.  B.  B.  OO.  T.  KOONTZ. 

Oorporation  of  one  State,  doing  business  in  anothw,  Is  suable  in  the 
State  in  which  its  business  is  done,  if  laws  make  provision  to  that  effect. 
Approved  in  Kibbler  v.  St.  Louis  etc.  R.  Co.,  147  Fed.  881,  foreign 
corporation,  which  under  State  laws  can  be  sued  in  State  courts  only 
in  counties  in  which  it  does  business,  is  not  suable  in  Federal  court  in 
Stat«  unless  it  does  business  in  one  of  counties  in  district;  London, 
Paris  etc.  Bank  v.  Aronstein,  117  Fed.  607,  54  C.  C.  A.  663,  holding 
transfer  of  shares  to  citizen  of  California  in  foreign  corporation  doing 
business  in  California  is  in  accordance  with  laws  of  California,  and  not 
those  of  domicile  of  corporation;  Territory  v.  Baker,  12  N.  M.  459,  78 
Pae.  625,  denying  writ  of  mandamus  to  compel  judge  to  assume  juaria- 
diction  of  action  for  damages  for  violation  of  interstate  Commerce  act, 
where  service  of  summons  was  made  upon  president  of  railroad  tempo- 
rarily within  territory;  Texas  etc.  Ry.  Co.  v.  Davis, '93  Tex.  388,  55 

(397) 
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S.  W.  563,  holding  statute,  prohibiting  corporation  doing  business  in 
State  from  suing  on  contract  until  articles  of  incorporation  are  filed, 
has  no  bearing  on  interstate  commerce  contracts;  Louisville  etc.  R.  Co. 
V.  Missouri  etc.  Ry.  Co.,  40  Tex.  Civ.  297,  88  S.  W.  413,  holding  that  ser- 
vice of  notice  in  another  State  upon  nonresident  defendant  corporation 
to  appear  and  answer  petition  does  not  authorize  rendition  of  personal 
judgment  against  it ;  Williams  v.  East  Tennessee  etc.  Ry.  Co.,  90  Qa.522, 
526, 16  S.  E.  304,  305,  holding  foreign  corporation  may  be  sued  in  county 
of  State  in  which  it  does  business;  United  States  v.  Southern  Pacific 
E.  R.  Co.,  49  Fed.  302,  holding  United  States  may  sue  corporation 
wherever  it  does  business ;  St.  Louis  Wire-Mill  Co.  v.  Consolidated  Barb- 
Wire  Co.,  32  Fed.  803,  804,  holding  foreign  corporation  suable  in  State 
in  which  it  does  business ;  Mooney  v.  Buf ord  &  George  Mfg.  Co.,  72  Fed. 
41, 18  C.  C.  A.  421,  holding  foreign  corporations  are  subject,  in  judicial 
matters,  to  the  laws  of  the  State;  Boston  Electric  Co.  v.  Electric  Gas 
Lighting  Co.,  23  Fed.  839,  holding  Maine  corporation  not  suable  in 
Massachusetts;  New  England  Life  Ins.  Co.  v.  Wood  worth.  111  U.  S. 
146,  28  L.  Ed.  382,  4  Sup.  Ct.  367,  holding  foreign  corporation  suable  in 
United^ States  courts  established  in  State  in  which  it  does  business; 
Fillie  V.  Delaware  etc.  Ry.  Co.,  37  Fed.  66,  holding  railroad  company 
must  be  sued  in  United  States  courts  in  the  State  of  its  residence; 
Reyer  v.  Odd  Fellows  Fraternal  Ace.  Assn.,  157  Mass.  373,  34  Am.  St. 
Bep.  293,  32  N.  E.  472,  holding  State  laws  may  provide  manner  of  serv- 
ing ];^rrooess  on  foreign  corporation ;  Campbell  v.  Duluth  etc.  Ry.  Co.,  50 
Fed.  242,  holding  foreign  citizen  cannot  maintain  action  against  corpo- 
ration except  in  State  of  its  organization;  Denton  v.  International  Co., 
13  Sawy.  359,  36  Fed.  3,  holding  citizen  of  Mexico  may  not  sue  Con- 
necticut corporation  in  California  Federal  courts;  American  Sugar- 
Refining  Co.  V.  Johnson,  60  Fed.  511,  9  C.  C.  A.  110,  holding  averment 
that  corporation  is  citizen  of  New  Jersey  not  equivalent  t6  an  averment 
that  it  is  created  und^  its  laws;  Nimick  v.  Mingo  Iron  Works,  25 
W.  Ya.  198,  holding  remedy  of  creditors  upon  stockholders'  liability 
must  be  pursued  in  State  granting  charter;  Boston  Inv.  Co.  v.  Boston, 
158  Mass.  463,  33  N.  E.  581,  holding  money  out  of  State  belonging  to 
foreign  corporation  not  subject  to  taxation;  Daggs  v.  Orient  Ins.  Co., 
136  Mo.  391,  58  Am.  St.  Rep.  641,  35  L.  B.  A.  229,  38  S.  W.  86,  holding 
State  may  impose  conditions  upon  foreign  insurance  company;  Liver- 
pool etc.  Ins.  Co.  v.  Board  of  Assessors,  51  La.  Ann.  1031,  45  L.  R.  A. 
525,  25  South.  971,  holding  taxes  imposed  on  fcj;reign  corporation  for 
property  out  of  the  State  are  void;  Marion  Phosphate  Co.  v.  Perry,  74 
Fed.  428,  83  L.  R.  A.  254,  20  C.  C.  A.  490,  holding  suit  against  foreign 
corporation  abates  ux)on  its  dissolution. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Bep.  818. 
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QneBtloii  of  mubiUty  and  JnxiadicUon  is  not  so  much  a  question  of 
citizenship  as  of  where  the  person  is  found. 

Approved  in  Pyron  v.  Ruohs,  120  Ga.  1063,  48  S.  E.  436,  partnership 
is  suable  in  any  county  in  which  one  of  partners  has  residence  regard- 
less of  his  citizenship;  Nelson  v.  Deming  Inv.  Co.,  21  Okl.  614,  96  Pac. 
743,  in  action  to  quiet  title  to  land  in  one  county,  service  of  alias  sum- 
mons upon  nonresident  defendant  corporation  in  another  county  in 
which  defendant's  agent  resided  was  sufficient. 

Oorporatioii  has  no  absolute  right  of  recognition  in  any  other  State 
than  its  own. 

Approved  in  State  v.  Vandiver,  222  Mo.  231,  121  S.  W.  52,  act  pro- 
hibiting  issuance  of  renewal  license  to  insurance  company  saying  salary 
of  more  than  fifty  thousand  dollars  to  any  p^pnson  was  valid. 

Oorporation's  (Rafter  is  the  law  of  Its  existence. 
Approved  in  dissenting  opinion  in  Swift  v,  Richardson,  7  Hbust.  353, 
32  Atl.  143,  holding  corporation  has  no  xiglits  except  those  conferred 
by  its  charter* 

Corporation  is  dtisen  of  State  in  whidi  it  Is  organized. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  539,  134 
C.  C.  A.  263,  in  action  against  railway  company  by  citizen  of  Tennessee. 
declaration  alleging  that  railway  company  was  citizen  of  Arkansas  with- 
out alleging  that  it  was  organized  as  corpopition  under  laws  of  Arkan- 
sas did  not  show  that  it  was  citizen  of  Arkansas  within  meaning  of 
Federal  Constitution;  Harris-Woodbury  Lumber  Co,  v.  Coffin,  179  Fed. 
267,  powers  of  corporation,  although  doing  business  in  State  other  than 
that  of  its  creation,  are  governed  by  law  of  its  domicile,  and  its  power 
to  sue  or  be  sued  after  dissolution  is  determined  by  such  law,  and  not 
by  that  of  State  in  which  suit  is  brought ;  Goodwin  v.  Boston  etc.  R.  R., 
127  Fed.  989,  holding  corporation  chartered  in  New  Hampshire,  by  con- 
solidation made  corporation  of  Massachusetts  and  Maine,  cannot  be  sued 
by  citizen  of  New  Hampshire  in  Federal  courts;  Freeman  v.  American 
Surety  Co.,  116"  Fed.  551,  holding  corporation  is  citizen  of  State  where  in- 
corporated for  purposes  of  Federal  jurisdiction ;  Pacific  Mutual  Life  Ins. 
Co.  V.  Tompkins,  101  Fed.  544,  41  C.  C.  A.  488,  holding  citizen  of  West 
Virginia  loses  his  residence  therein,  likewise  right  to  bring  suit,  hy  mov- 
ing family  to  Virginia  and  residing  there  four  years ;  Barger  Asphalt  Pav. 
Co.  V.  New  Orleans,  41  La.  Ann.  1018,  6  South.  795,  holding  engaging  in 
business  in  foreign  States  does  not  make  corporation  a  citizen  for  -pur- 
poses of  taxation;  Rust  v.  United  Water-Works  Co.,  70  Fed.  134,  17 
C.  C.  A.  16,  holding  corporations  are  subject  to  laws  of  the  State  of  their 
creation,  although  doing  business  in  another  State;  Ysleta  v.  Cauda,  67 


104  U.  S.  5-18  NOTES  ON  U.  S.  REPORTS.  400 

Fed.  7,  and  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  450,  36  L.  Ed.  772, 12  Sup. 
Ct.  937,  both  holding  corporation  a  citizen  of  the  State  where  organized ; 
Excelsior  Phosphate  Co.  v.  Brown,  74  Fed.  324,  20  C.  C.  A.  428,  and 
Humphreys  v.  Newport  News  etc.  Co.,  33  W.  Va.  137,  10  S.  E.  40,  both 
arguendo. 

Distinguished  in  Western  R.  R.  Co.  v.  Robeieon,  61  Fed.  597,  9 
C.  C.  A.  646. 

Oorporatlon  organized  in  one  State  may  contract  in  another. 

Approved  in  Howard  v.  Gold  Reefs,  102  Fed.  658,  holding  presump- 
tion of  nonresidence  not  overcome  because  of  name  of  corporation,  the 
projierty  owned,  and  the  business  done  in  such  State;  Martin  v.  Balti- 
more etc.  R.  R.  Co.,  151  U.  S.  677,  38  L.  Ed.  813,  14  Sup.  Ct.  535,  hold- 
ing raiboad  corporation  organized  in  one  State  may  carry  on  business 
in  another;  Canada  Southern  R.  R.  Co.  v.  Gebhard,  109  U.  S.  537,  27 
L.  Ed.  1024,  3  Sup.  Ct.  370,  holding  corporation  dwells  in  the  State  of 
its  creation,  but  may  do  business  wherever  its  charter  allows;  dissent- 
ing opinion  in  Southern  etc.  Bridge  Co.  v.  Stone,  174  Mo.  41,  73  S.  W. 
460,  majority  holding  foreign  corporation  may  condemn  land  under  stat- 
ute permitting  domestic  corporation  so  to  do,  though  not  so  empowered 
by  State  of  creation. 

Distinguished  in  Southern  etc.  Bri^e  Co.  v.  Stone,  174  Mo.  32,  73 
S.  W.  463,  holding  foreign  corporation  may  condemn  land  under  statute 
permitting  domestic  corporations  so  to  do,  though  not  so  empowered  by 
State  of  creation. 

Foreign  railroad  ocfrporation  does  not  become  domestic,  so  as  to  lose 
its  light  of  removal  to  Federal  court,  by  ta|dng  lease  of  railroad  within 
a  State. 

Approved  in  Home  Ins.  Co.  v.  Virginia-Carolina  Chemical  Co.,  109 
Fed.  686,  holding  insurance  contracts  being  interdependent,  an  ancillary 
bill  is  valid  on  ground  that  courts  of  law  cannot  give  relief,  and  injunc- 
tion operates  upon  plaintiff,  not  State  court;  Martin  v.  Baltimore  etc. 
R.  R.  Co.,  151  U.  S.  684,  38  L.  Ed.  315.  14  Sup.  Ct.  537,  Baughman  v. 
National  Waterworks  Co.,  46  Fed.  6,  dissenting  opinion  in  Swift 
v.  Richardson,  7  Houst.  366,  32  Atl.  149,  Overman  Wheel  Co.  v.  Pope 
Mfg.  etc.  Co.,  46  Fed.  578,  Myers  v.  Murray,  43  Fed.  697,  11  L.  B.  A. 
217,  Purcell  v.  British  Land  etc.  Co.,  42  Fed.  466,  Pefft  v.  Sternberg,  40 
Fed.  2,  Wilkinson  v.  Delaware  etc.  Ry.  Co.,  22  Fed,  354,  Home  v. 
Boston  etc.  R.  R.  Co.^  18  Fed.  51,  Graham  v.  Boston  etc.  R.  R.  Co.,  14 
Fed.  757,  and  Morgan  v.  East  Tennessee  etc.  R.  R.  Co.,  4  Woods,  526, 
48  Fed.  707,  all  holding  corporation  of  one  State,  doing  business  in  an- 
other, is  entitled  to  benefit  of  removal  acts;  Mobile  etc.  R.  R.  Co.  v. 
Bamhill,  91  Tenn.  397,  30  Am.  St.  Rep.  890,  19  S.  W.  22,  Hofne  ▼. 
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Boston  etc.  R.  R.  Co.,  62  N.  H.  455,  and  Burger  v.  Grand  Rapids  etc. 
R.  R.  Co.,  22  Fed.  563,  all  holding  corporation  holding  charter  from 
several  States  is  a  citizen  of  each. 

When  defendant  corporation  is  entitled  to  remove  action  to  Federal 
court  on  ground  of  diverse  citizenship.    Note,  12  Ann.  Oas.  520. 

Residence   or   citizenship  of  foreign   corporation   for  purpose  of 
federal  jurisdiction.    Note,  14  L.  B.  A.  185. 

Where  State  conxt  'wrongfaUy  refases  mnoval,  contestant  loses  none 
of  his  rights. 

Approved  in  Texarkana  Telephone  Co.  v.  Bridges,  75  Ark.  120,  86 
S.  W.  842,  filing  of  answer  after  denial  of  removal  is  not  waiver  of  right 
to  insist  on  removal;  Northern  Pacific  R.  R.  Co.  v.  McMuUen,  86  Wis. 
508,  56  N.  W.  632,  holding  answer  filed  for  pu^ose  of  avoiding  default 
does  not  waive  petition;  Upham  v.  Scoville,  40  Ark.  171,  holding  where 
X>etition  is  denied,  party  loses  no  rights  hy  contesting  merits;  Stix  v. 
Keith,  90  Ala.  125,  126,  7  South.  424,  425,  holding  person  entitled  loses 
none  of  his  rights  hy  refusal;  Mecke  v.  Valley  Town  Mineral  Co.,  89 
Fed.  115,  holding,  where  petition  is  denied,  filing  answer  does  not  oper- 
ate as  a  waiver;  Ward  v.  San  Diego  Land  Co.,  79  Fed.  668,  Richards  v. 
Town  of  Rock  Rapids,  31  Fed.  506,  and  Winchell  v.  Caney,  27  Fed.  483, 
all  holding,  where  petition  is  denied,  pa^y  loses  no  rights  hy  contesting 
merits. 

Wlien  a  case  for  removal  Is  made  out  In  proper  form  in  State  court,  its 
JnrlBdlction  is  at  an  end,  though  record  be  not  filed  In  Olrcnlt  Court. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
XJ.  S.  245,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  upholding  removal  of  pro- 
ceeding for  taking  land  by  eminent  domain  under  Kentucky  statute; 
City  of  Montgomery  v.  Postal  Tel.-Cable  Co.,  218  Fed.  473,  suit  by 
city  to  restrain  telegraph  company  from  transacting  business  in  viola- 
tion of  city  ordinance  was  not  suit  of  civil  nature;  and  was  not  re- 
movable to  Federal  court;  Mannington  v.  Hocking  Valley  Ry.  Co.,  183 
Fed.  140,  filing  of  sufficient  petition  and  bond  for  removal  in  cause 
which  is  removable  divests  State  court  of  jurisdiction  except  to  pass 
upon  sufficiency  of  papers,  and  further  action  taken  by  it  is  void ;  Flint 
V.  Coffin,  176  Fed.  874,  100  C.  C.  A.  342,  party  removing  cause  to  Fed- 
eral court  has  right,  after  removal,  to  judgment  of  that  court  on  question 
relating  to  validity  of  service  of  process,  even  though  question  has  been 
passed  on  by -State  court,  since  it  affects  jurisdiction  of  Federal  court; 
Hubbard  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  176  Fed.  998,  since  under 
Judiciary  Act  action  for  injuries  based  on  Federal  Employers'  Liability 
Act  between  citizens  of  Wisconsin  could  only  be  brought  originally  in 
XI— 26 
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Federal  Circuit  Court  in  Wisconsin  for  district  in  which  defendant 
resided,  suit  brought  in  State  court  in  Minnesota  was  not  removable 
over  plaintiff's  protest  to  Federal  Circuit  Court  in  Minnesota;  Donovan 
V.  Wells,  Fargo  &  Co.,  169  Fed.  366,  22  L.  R.  A.  (N.  S.)  1250,  94  C.  C.  A. 
609,  State  court  may  be  enjoined  from  proceeding  in  action  at  law  after 
removal  to  Federal  court  until  question  of  removability  has  been  deter- 
mined; Mutual  Life  Ins.  Co.  v.  Langley,  145  Fed.  421,  where  proper  re- 
moval petition  and  bond  filed  in  time  with  State  court's  clerk  and  certi- 
fied copy  of  record  filed  in  Federal  tjourt,  latter  court  acquires  jurisdiction 
without  State  court's  order  of  transference;  Boatmen's  Bank  v.  Fritzlen, 
135  Fed.  653,  68  C.  C.  A.  288,  upholding  seizure  on  replevin  in  Federal 
court  where  State  suit  concerning  same  projierty  removed  to  Federal 
court;  Morbeck  v.  Bradford-Kennedy  Co.,  19  Idaho,  94,  113  Pac.  92, 
where  petition  for  removal  of  case  to  Federal  court  shows  that  Federal 
statute  has  been  complied  with,  and  case  is  one  that  should  be  removed, 
jurisdiction  is  at  once  transferred  to  Federal  court;  (jolden  v.  Northern 
Pac.  Ry.  Co.,  39  Mont.  447,  18  Ann.  Oas.  886,  34  L.  R.  A.  (N.  S.)  1154, 
104  Pac.  553,  holding  State  court  may  determine  its  own  jurisdiction 
upon  filing  of  petition  for  removal  of  cause  to  Federal  court,  and  that 
petition  for  removal,  not  filed  in  time,  was  properly  disregarded;  Pruitt 
V.  Charlotte  Power  Co.,  165  N.  C.  421,  81  S.  E.  626,  State  court  should 
not  surrender  jurisdiction  on  filing  of  petition  and  bond  to  remove 
cause  to  Federal  court,  unless  petition  upon  its  face  shows  removable 
cause,  and  petition  and  bond  are  filed  in  State  court  within  proper 
time;  McCulloch  v.  Southern  Ry.  Co.,  149  N.  C.  311,  62  S.  £.  1098, 
jurisdiction  of  State  court  ceased  after  filing  of  petition  for  removal 
and  bond,  and  State  court  had  no  jurisdiction  to  declare  that  amended 
complaint  did  not  state  cause  of  action  and  thereby  prevent  removal 
because  amount  involved  in  original  complaint  was  not  within  Federal 
jurisdiction ;  Anderson  v.  United  Realty  Co.,  79  Ohio  St.  43,  51L.  R.  A. 
(N.  S.)  477,  86  N.  E.  646,  party  who  procures  withdrawal  of  petition  and 
bond  for  removal  before  action  is  taken  in  Federal  court  and  dismisses 
action  in  State  court  as  to  party  who  filed  petition,  and  by  agreement 
with  remaining  parties  prosecutes  suit  in  State  court,  cannot,  after  judg- 
ment against  him,  assert  that  jurisdiction  of  State  court  had  not  been 
restored;  Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  126,  128,  124  Pac 
42,  decision  of  State  court  upon  issue  of  citizenship  of  parties  after 
filing  of  petition  for  removal  is  void;  Bolen-Damell  Coal  Co.  v.  Kirk, 
25  Okl.  278,  280,  26  L.  R.  A.  (N.  S.)  270,  106  Pac.  815,  816,  whero 
proper  petition  and  bond  for  removal  have  been  filed.  State  court  should 
withhold  further  jurisdiction,  until  Federal  court  determines  question 
of  removability;  Koshland  v.  National  Fire  Ins.  Co.,  31  Or.  208,  219, 
49  Pac.  846,  849,  Mecke  v.  Valley  Town  Mineral  Co.,  89  Fed.  211,  Wilson 
V.  Western  Tel.  Co.,  34  Fed.  562,  Kansas  City  etc.  Ry.  Co.  v.  Interstate 
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Lumber  Co.,  36  Fed.  11,  Texas  etc.  St.  Ry.  v.  Rust,  6  McCrary,  354, 
17  Fed.  279,  Crehore  v.  Ohio  etc.  Ry.  Co.,  131  U.  S.  243,  38  L.  Ed.  145, 
9  Sup.  Ct.  693,  and  National  Steamship  Co.  v.  Tugman,  106  U.  S.  123, 
27  L.  Ed.  89,  1  Sup.  Ct.  61,  all  holding  State  court  loses  jurisdiction 
ux>on  filing  petition  tad  bond;  Winslow  v.  Collins,  110  N.  C.  121,  14 
S.  E.  513,  holding  error  to  permit  plaintiff  to  amend  after  petition 
and  bond  filed;  Second  Nat.  Bank  v.  New  York  Silk  Mfg.  Co.,  21  Fed. 
Cas.  961,  holding,  after  petition  and  bond  filed,  error  to  strike  out 
appearance  of  one  of  defendants ;  Miller  v.  Tobin,  9  Sawy.  407,  18.  Fed. 
613,  holding  depositions  taken  after  x)etition  filed  constitute  no  part 
of  recoi;d;  Gr^ory  v.  Hartley,  113  U.  S.  745,  28  L.  Ed.  1151,  5  Sup. 
Ct.  745,  and  Knott  v.  McGilvray,  124  Cal.  131,  56  Pac.  790,  both  holding 
petition  must  show  right ;  Angier  v.  East  Tennessee  etc.  R.  R.  Co.,  74  Ga. 
641,  holding  a  proper  petition  must  be  filed ;  Fain  v.  Hughes,  108  Ga.  537, 
33  S.  E.  1012,  holding  State  court  may  pass  upon  sufficiency  of  petition ; 
Guinault  v.  Louisville  etc.  R.  R.  Co.,  42  La.  Ann.  54,  7  South.  63,  hold- 
ing right  of  removal  is  to  be  determined  from  petition ;  Van  Horn  v. 
Litchfield,  70  Iowa,  12,  29  N.  W.  783,  and  Craven  v.  Turner,  82  Me.  387, 

19  Atl.  865,  both  holding  issue  of  fact  raised  on  petition  must  be  de- 
termined in  Federal  oouit ;  Howard  v.  Southern  Ry.  Co.,  122  N.  C  953, 
29  S.  E.  781,  holding  petition  mu^t  be  filed  before  answer;  Mathis  v. 
Southern  Ry.  Co.,  53  S.  C.  258,  31  S.  E.  244,  holding  railroad  corpora- 
tion submitting  itself  to  law  of  State  not  entitled  to  removal;  Texas 
etc.  Ry.  Co.  v.  McAllister,  59  Tex.  356,  holding  State  court  has  the  right 
to  pass  upon  sufficiency  of  petition;  Harrald  v.  Arrington,  64  Tex.  237, 
holding  State  court  not  bound  to  accept  defective  bond;  White  v.  Holt, 

20  W.  Va.  810,  holding  State  court  may  determine  whether  petition 
is  filed  in  time ;  Rece  v.  Newport  News  etc.  Co.,  32  W.  Va.  168,  8  L.  R.  A. 
574,  9  S.  E.  213,  holding  statute  preventing  foreign  corporations  from 
removing  causes  is  void;  Waldleigh  v.  Standard  Life  etc.  Ins.  Co.,  76 
Wis.  442,  45  N.  W.  110,  holding,  if  petition  is  withdrawn.  State  court 
has  jurisdiction;  Dunn  v.  Burlington  etc.  Ry.,  35  Minn.  78,  27  N.  W. 
451  (see  dissenting  opinion  in  35  Minn.  83,  27  N.  W.  453),  holding,  if 
action  not  removable.  State  court  has  jurisdiction;  Ellis  v.  Atlantic  etc. 
R.  R.  Co.,  134  Mass.  341,  holding  variance  in  form  of  bond  immaterial ; 
Monroe  v.  Williamson,  81  Fed.  985,  La  Page  v.  Day,  74  Fed.  978,  both 
holding  formal  order  of  removal  not  necessary;  St.  Paul  etc.  R.  R.  Co. 
V.  McLean,  108  U.  S.  216,  27  L.  Ed.  704,  2  Sup.  Ct.  499,  holding,  after 
cause  remanded,  petition  cannot  be  filed  a  second  time;  Chapman  v. 
Alabama  etc.  R.  R.  Co.,  59  Fed.  371,  holding,  where  cause  is  remanded 
after  time  to  answer  has  expired,  it  is  too  late  to  file  amended  petition; 
Brigham  v.  C.  C.  Thompson  Lumber  Co.,  55  Fed.  884,  holding,  where 
there  has  been  laches  in  filing  amended  petition,  order  remanding  should 
be  made;  State  v.  Coosaw  Min.  Co.,  45  Fed.  811,  holding  petition  will 
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be  considered  in  determining  jurisdiction;  Freeman  v.  Butler,  39  Fed. 
3f  holding  new  petition  relates  back  to  the  first;  Hickman  v.  Missouri 
etc.  Ry.  Co.,  151  Mo.  655,  52  S.  W.  353,  holding  action  between  railroad 
and  commissioners  may  not  be  removed;  Knahtla  v.  Oregon  etc.  Ry. 
Co.,  21  Or,  141,  27  Pac.  92,  holding,  where  order  remanding  is  improper, 
State  court  does  not  lose  jurisdiction;  Powers  v.  Chesapeake  etc.  R.  R. 
Co.,  65  Fed.  134,  holding  party  procuring  zvmoval  is  estopped  from 
questioning  jurisdiction;  United  States  v.  American  Bell  Telephone  Co., 
29  Fed.  35,  holding  corporation  doing  business  in  State  waives  right 
of  removal  where  such  condition  is  imposed;  Walker  v.  O'Neill,  38  Fed. 
375,  holding  cause  removed  by  alien  defendant  will  be  remanded;  Ayers 
y.  Watson,  113  U.  S.  599,  28  L.  Bd.  1095,  5  Sup.  Ct.  643,  holding  party 
procuring  removal  estopped  from  saying  it  was  not  in  time;  Bamhardt 
V.  Davis,  30  Kan.  524,  2  Pac.  634,  National  Typographic  Co.  v.  New 
York  Typographic  Co.,  44  Fed.  711,  and  Baltimore  etc.  R.  R.  Co.  v. 
Ford,  35  Fed.  171,  all  arguendo. 

Distinguished  in  Turner  v.  Farmers'  Loan  etc.  Co.,  .106  U.  S.  556, 
27  L.  Ed.  275,  1  Sup.  Ct.  522,  Delhanco  v.  Singletary,  14  Sawy.  127,  40 
Fed.  179,  Birdseye  v.  Shaeffer,  37  Fed.  827,  East  Tennessee  R.  R.  Co. 
v.  Atlantic  R.  R.,  49  Fed.  612,  15  L.  R.  A«  111,  and  dissenting  opinion 
in  North  American  Loan  Co.  v.  Colonial  Mtg.  Co.,  3  S.  D.  604,  54  N;  W. 
665. 

Whether  a  case  is  made  for  removal  1b  a  Federal  question. 
Approved  in  Barlow  v.  Chicago  &  N.  W.  Ry.  Co.,  164  Fed.  769,  and 
Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  217,  219,  58  L.  Ed.  770, 
29  Sup.  Ct.  430,  where  State  court  denies  petition  for  removal,  petitioner 
may  file  record  in  Circuit  Court,  and  that  court  has  jurisdiction  to 
determine  removability;  Ewert  v.  Minneapolis  etc.  R.  Co.,  128  Minn. 
78,  Ann.  Oa«.  1916D,  1047.  150  N.  W.  224,  order  of  State  District  Court 
transferring  cause  to  Federal  court  upon  petition  made  and  bond  filed 
by  foreign  corporation  is  not  appealable;  Goodwin  v.  New  York,  N.  H. 
&  H.  R.  R.  Co.,  124  Fed.  358,  holding  if  railroad  in  Massachusetts  can 
be  sued  by  citizen  of  Connecticut,  and  vice  versa,  incorporating  making 
it  permissible,  Massachusetts'  citizen  cannot  declare  corporation  in 
Massachusetts  citizen  of  Connecticut;  North  American  Transp.  etc. 
Co.  v.  Howells,  121  Fed.  698,  58  C.  C.  A.  442,  holding  no  necessity  for 
haste  being  shown,  plaintiff's  application  to  take  deposition  erroneously 
granted  if  prior  to  first  day  of  succeeding  term  when  defendant  must 
appear;  Ashe  v.  Union  etc.  Ins.  Co.,  115  Fed.  235,  holding  in  removal 
suit,  if  attorney  for  defendant,  without  power  of  attorney,  executes 
bond  motion  to  remand  should  be  denied,  though  bond  was  ratified  prior 
to  motion ;  Coker  v.  Monaghan  Mills,  110  Fed.  806,  holding  pendency  of 
petition  for  removal  not  presented  to  State  court  not  ground  for  Fed- 
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eral  court  enjoining  proceedings  in  State  court;  Hickman  v.  Missouri 
etc.  Ry.  Co.,  97  Fed.  120,  holding'  State  denying  removal  is  ousted  of 
jurisdiction  by  filing  in  Federal  court  of  defendant  *s  petition,  where  such 
petition  and  record  of  case  disclose  right  of  removal*;  Pennsylvania  Co.  v. 
Leeman,  160  Ind.  18,  66  N.  E.  49,  holding  appeal  from  denying  removal 
petition  made  after  amended  complaint  filed  after  answer,  original  com- 
plaint not  on  record,  difference  between  complaints  presumed  too  slight 
for  removal ;  Hickman  v.  Missouri  etc.  Ry.  Co.,  151  Mo.  655,  52  S.  W.  353, 
holding  where  the  real  party  to  the  action  is  the  State,  the  action  is  not 
removable  to  Federal  court,  though  defendant  is  citizen  of  another  State; 
dissenting  opinion  in  Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  147,  41  S.  E. 
965,  majority  holding  corporation  of  another  State  is  nonresident  of 
South  Carolina  for  purposes  of  removal  to  Federal  court,  though  such 
corporation  becomes  domestic. by  statute;  Postal  Telegraph-Cable  Co.  v. 
Southern  Ry.  Co.,  88  Fed.  805,  holding  Federal  court  has  exclusive  juris- 
diction to  determine  amount  in  controversy. 

In  removal  cases,  Oircolt  Court  may  permit  transcript  to  be  filed  after 
first  day  of  term;  hght  of  removal  la  not  lost  by  failure  to  enter  tlie  record 
on  first  day  of  next  term. 

Approved  in  Chase  v.  Erhardt,  198  Fed.  311,  Judicial  Code  of  1911, 
requiring  that  bond  in  removal  proceedings  shall  provide  for  filing  of 
certified  copy  of  record  within  thirty  days,  does  not  make  filing  of  such 
copy  within  thirty  days  mandatory,  and  Federal  court  has  discretionary 
power  to  extend  time  for  filing;  Torrent  v.  S.  K.  Martin  Lumber  Co., 
37  Fed.  728,  holding  filing  of  record  not  a  question  of  jurisdiction; 
Hamilton  v.  Fowler,  83  Fed.  324,  325,  326,  328,  and  Rowell  v.  Hill,  24 
Blatchf.  138,  28  Fed.  434,  both  holding  failure  to  file  record  at  com- 
mencement of  term  not  fatal  to  jurisdiction;  Lucker  v.  Phoenix  Assur. 
Co.,  66  Fed.  162,  holding  court  may,  for  cause,  permit  record  to  be 
filed  after  commencement  of  term;  Burgunder  v.  Brown,  59  Fed.  498, 
holding  misunderstanding  between  clerk  and  attorney  as  to  commence- 
ment of  term  will  excuse  failure  to  file  record;  Judge  v.  Anderson,  19 
Fed.  886,  holding  jurisdiction  depends  upon  filing  petition  and  not  upon 
entry  of  record;  Glover  v.  Sheppard,  11  Biss.  574,  15  Fed.  834,  holdii^, 
where  papers  are  filed  without  formal  entry,  cause  will  be  deemed  dock- 
eted; Hall  V.  Brooks,  21  Blatchf.  167,  14  Fed.  113,  holding  misunder- 
standing as  to  commencement  of  term  excuse  for  failure  to  file  record; 
Debanco  v.  Singletary,  14  Sawy.  130,  40  Fed.  181,  holding  court  has 
jurisdiction  to  permit  record  to  be  filed  after  first  day  of  term;  Eisen- 
mann  v.  Delemar,  87  Fed.  250,  holding  jurisdiction  of  Federal  court  does 
not  depend  upon  filing  the  record;  McGregor  v.  McGilli,  30  Fed.  390, 
holding  cause  will  be  remanded  for  failure  to  file  record  within  fifteen 
months. 
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Waiver  of  riglit  to  remove  cause  from  State  to  Federal  court. 
Note,  Ann.  Caa.  191SA,  1340. 

Where  State  court  improperly  refnaes  removal,  and  .petitioner  has 
failed  to  file  transcript  in  Circuit  Court  until  after  reversal  of  State  court's 
judgment,  he  may  still  do  so  then« 

Approved  in  McDonnell  v.  Jordan,  178  U.  S.  234,  44  L.  Ed.  1050,  20 
Sap.  Ct.  888,  holding  statute,  permitting  removal  in  will  contests,  "any 
time  prior  to  trial,"  application  comes  too  late  aftes  a  mistrial  in  State 
court. 

Conclusiveness  of  judgment.    Note,  28  Am.  St.  Bep.  116. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A«  538. 

Miscellaneous.  Cited  in  Home  Ins.  Co.  v.  Virginia-Carolina  etc  Co., 
109  Fed.  689,  holding  Federal  court  can  entertain  jurisdiction  at  law 
and  enter  full  judgment  thereon,  notwithstanding  judge  of  State  court 
thinks  they  are  not  removable;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  65 
Fed.  134,  holding  party  procuring  removal  is  estopped  from  questioning 
jurisdiction;  County  Court  v.  Baltimore  etc.  R.  R.  Co.,  35  Fed.  164, 
holding  corporation  upon  which  license  is  conferred  to  do  business  is 
entitled  to  removal;  Gbodnow  v.  Grayson,  6  McCrary,  18,  15  Fed.  3, 
holding  party  who  becomes  citizen  of  State  waives  right  of  removal; 
Sharon  v.  Terry,  13  Sawy.  413,  36  Fed.  365,  holding,  where  Federal  court 
first  assumes  jurisdiction,  proceedings  in  State  court  may  be  enjoined; 
State  V.  Young,  31  Fla.  603,  84  Am.  St.  Rep.  45,  19  L.  R.  A.  639.  12 
South.  675,  holding,  where  change  of  venue  refused,  mandamus  may 
issue  to  compel  court  to  proceed  with  trial;  Birdseye  v.  Shaeffer,  37 
Fed.  823,  holding  order  remanding  may  be  reconsidered;  Zambrino  v. 
Galveston  etc.  R.  R.  Co.,  38  Fed.  451,  455,  456,  holding  citizen  of  Mexico 
may  sue  corporation  out  of  district  in  which  it  resides;  Wilcox  etc. 
Guano  Co.  v.  Phoenix  Ins.  Co.,  60  Fed.  934,  holding  petition  filed  within 
extended  time  to  plead  within  time;  Torrent  v.  S.  K.  Martin  Lumber 
Co.,  37  Fed.  729,  and  Pelzer  Mfg.  Co.  v.  St.  Paul  etc.  Ins.  Co.,  40  Fed. 
186,  both  holding  time  to  plead  does  not  commence  to  run  until  record 
is  filed;  Ex  parte  Hoard,  105  U.  S.  579,  26  L.  Ed.  1177,  holding,  after 
refusal,  mandamus  will  not  issue  to  remand  cause;  Burlington  etc. 
R.  R.  Co.  V.  Dunn,  122  U.  S.  516,  80  L.  Ed.  1160,  7  Sup.  Ct.  1264,  hold- 
ing, if  Circuit  Court  errs  in  taking  jurisdiction,  decision  after  judg- 
ment may  be  reviewed;  Chesapeake  etc.  R.  R.  Co.  v.  White,  111  U.  S. 
137,  28  L.  Ed.  379,  4  Sup.  Ct.  354,  Edrington  v.  Jefferson,  111  U.  S.  774, 

28  L.  Ed.  595.  4  Sup.  Ct.  685,  Stone  v.  South  CaroUna,  117  U.  S.  432, 

29  L.  Ed.  963,  6  Sup.  Ct.  800,  Springer  v.  Howe,  69  Fed.  850,  and  Coeur 
D'Alene  R.  R.  v.  Spaulding,  93  Fed.  285,  35  C.  C.  A.  295,  all  holding, 
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where  removal  is  refused,  error  may  be  reviewed  after  judgment  by 
writ  of  error  or  appeal. 

104  n.  8.  18-24,  26  L.  Ed.  685,  SHAl^SS  ▼.  XI^BIN. 

Partnership  real  estate,  thongli  tittle  be  In  name  of  one  partner,  will 
be  treated  in  equity  as  personalty,  and  pass  to  surviving  partner  for 
purpose  of  satisfying  firm  indebtedness;  hence,  where  snrvivor  sells  same 
to  satisfy  firm  debts,  equity  will  compti  heirs  of  deceased  to  convey  legal 
title  to  purchaser. 

Approved  in  Sieg  v.  Greene,  227  Fed.  '43,  real  estate  belonging  to 
partnership  is  treated  in  equity  as  personal  property  only  so  far  as 
needed  to  pay  debts  of  partnership  and  adjust  equities  of  partners; 
Schlichter  Jute  Cordage  Co.  v.  Mulqueen,  142  Fed.  587,  where  after 
death  of  partner  his  interest  in  firm,  including  realty,  bought  by  sur- 
Tivor,  and  distributed  as  part  of  estate,  and  minor  residuary  legatees 
did  not  join  in  conveyance  to  purchaser,  but  on  majority  approved 
executor's  final  settlement,  they  were  enjoined  from  enforcing  eject- 
ment judgment  obtained  for  such  interest  in  action  at  law;  Runner  v. 
Wortke,  2  Alaska,  393,  one  partner  cannot  sell  partner's  interest  in 
realty  standing  in  firm  name  without  written  authority,  where  no  neces- 
sity shown  for  sale;  Kennedy  v.  Dickey,  99  Md.  305,  57  Atl.  625,  only 
surplus  left  on  sale  of  testator's  partnership  realty  after  payment  of 
debts  and  adjustment  of  partners'  claims  is  distributable  as  realty; 
Hewitt  V.  Hayes,  204  Mass.  592,  27  Ik  B.  A.  (N.  S.)  154,  90  N.  E.  986, 
right  of  surviving  partner  to  firm  property  extends  to,  all  partnership 
real  estate,  in  whosesoever  name  legal  title  may  have  been,  so  far  as  neces- 
sary to  wind  up  its  affairs,  pay  its  debts;  and  settle  partnership  ac- 
counts; Troll  v.  City  of  St.  Louis,  257  Mo.  670,  168  S.  W.  178,  real 
estate  purchased  by  partnership  funds  for  partnership  uses,  though  title 
be  taken  in  name  of  one  partner,  is  in  equity  treated  as  personal  prop- 
erty so  far  as  necessary  to  pay  partnership  debts,  or  adjust  equities  of 
partners,  and  surviving  partner  may  convey  equitable  title  enabling 
purchaser  to  compel  heirs  to  convey  legal  title;  Bowditch  v.  Jackson 
Co.,  76  N.  H.  365,  Ann.  Oaa.  1913A,  366,  82  Atl.  1022,  mere  fact  that 
affairs  of  corporation  were  being  liquidated  by  majority  of  stockholdei*s 
did  not  authorize  court,  at  instance  of  minority  stockholders,  to  inter- 
fere and  appoint  receiver;  State  v.  Neal,  29  Wash.  393,  69  Pac.  1104, 
holding  sale  being  necessary  to  proper  distribution  of  partnership 
estate,  court  has  jurisdiction  to  order  sale  of  realty'  by  partnership 
administrator,  without  the  showing  of  general  administrator;  dissenting 
opinion  in  Gamble  v.  Silver  Peak  Mines,  35  Nev.  350,  133  Pac.  947, 
majority  holding  that  plaintiff  could  not  recover  interest  in  mining  prop- 
erty on  theory  of  fraud,  of  continuing  options,  of  existence  of  part- 
nership, or  of  knowledge  by  defendants  of  existence  of  such  partnership ; 
N.  &  W.  Sprague  Mfg.  Co.  v.  Hoyt,  29  Fed.  426,  holding  partnership 
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realty  is  considered  personalty;  Krosehke  v.  Stefan,  83  Wis.  385,  53 
N.  W.  683,  holding,  for  purposes  of  dissolution,  realty  standing  in 
name  of  one  partner  considered  as  personalty;  Darrow  v.  Calkins,  154 
N.  Y.  516,  61  Am.  St.  Rep.  641,  49  N.  E.  64,  holding  only  such  portion 
of  realty  as  is^  necessary  for  settlement  of  firm's  affairs  is  considered 
personalty;  Sparger  v.  Moore,  117  N.  C.  452,  23  S.  E.  359,  holding,  as 
against  claim  of  dower,  insolvent  firm's  realty  will  be  treated  as  per- 
sonalty; Dunlap  V.  Byers,  110  Mich.  117,  67  N.  W.  1070,  holding,  in 
action  of  dissolution,  the  rights  of  partners  in  lands  outside  of  State 
may  be  determined;  Richardson  v.  Withrow,  141  Mo.  77,  41  S.  W.  982, 
holding  surviving  partner  has  same  right  in  realty  as  had  the  firm; 
Hanson  v.  Metcalf,  46  Minn.  28,  48  N.  W.  442,  Walling  v.  Buigess,  122 
Ind.  307,  7  L.  R.  A.  484.  22  N.  E.  421,  First  Nat.  Bank  v.  Cody,  93  Ga. 
155,  19  S.  E.  841,  Breen  v.  Richardson,  6  Colo.  608,  and  Barton  v. 
Lovejoy,  56  Minn.  385,  45  Am.  St.  Rep.  485,  57  N.  W.  936,  aU  holding 
surviving  partner  may  sell  realty  in  order  to  pay  firm  debts;  Riddle  v. 
Whitehill,  135  U.  S.  635,  34  L.  Ed.  288,  10  Sup.  Ct.  928,  holding  pos- 
session of  real  estate  by  one  partner  is  possession  of  both;  Valentine 
V.  Wysor,  123  Ind.  53,  7  L.  R.  A.  795,  23  N.  E.  1078,  holding  rights  of 
heirs  do  not  attach  to  realty  until  partnership  affairs  are  settled; 
Emerson  v.  Atkinson,  l59  Mass.  361,  34  N.  E.  518,  holding  interest  of 
partner  in  realty  entitles  him  to  redeem;  Harrington  v.  Johnson,  10 
Wash.  544,  39  Pac.  142,  holding  wives  of  partners  are  not  necessary 
parties  in  actions  to  foreclose  liens  on  partnership  realty;  Patton  v. 
Leftwich,  86  Va.  426,  19  Am.  St.  Rep.  906,  6  L.  R.  A.  572,  10  S.  E.  688, 
holding  surviving  partner  may  make  assignments  and  give  preferences; 
Riley  v.  Carter,  76  Md.  593,  602,  36  Am.  St.  Rep.  446,  452,  19  L.  R.  A. 
494,  496,  25  AtL  668,  671,  and  Moody  v.  Downs,  63  N.  H.  51,  both  hold- 
ing general  assignment  conveys  separate  property  for  benefit  of  sepa- 
rate creditors,  and  firm  property  for  benefit  of  firm  creditors;  Emerson 
V.  Senter,  118  U.  S.  8,  30  L.  Ed.  51,  6  Sup.  Ct.  983,  holding  surviving 
partner  may  make  assignment  for  benefit  of  creditors;  Holladay  v. 
Land  &  River  Improvement  Co.,  57  Fed,  785,  6  C.  C.  A.  560,  holding 
surviving  partner  may  settle  partnership  affairs;  Hill  v.  Draper,  54 
Ark.  398, 15  S.  W.  1026,  holding  transferee  of  firm  property  in  payment 
of  separate  debts  takes  no  title;  Gable  v.  Williams,  59  Md.  53,  holding 
surviving  partner  cannot  make  general  assignment  for  benefit  of  firm 
and  individual  creditors ;  August  v.  Calloway,  35  Fed.  383,  holding 
surviving  partner  may  not  make  assignment  unless  he  and  firm  are  in- 
solvent; Goodbar  v.  Cary,  4  Woods,  667,  16  Fed.  320,  holding  convey- 
ance by  insolvent  firm  to  pay  individual  indebtedness  is  a  fraud  on 
firm  creditors;  Meggiffens  v.  Perin,  49  Fed.  185,  arguendo. 

Distinguished  in  Clark  v.  Lyster,  155  Fed.  518,  84  C.  C.  A.  27,  where 
real  estate  was  not  purchased  with  partnership  funds,  but  was  used  as 
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"basiB  of  credit"  in  partnersliip  btiBincss,  nnder  agreement  for  recon- 
Teyanee  and  that  it  was  not  subject  to  nsks  of  businesSi  mortgage  after 
time  for  reconveyanoe  was  valid,  where  no  rights  of  partiiership  cred- 
itors had  intervened;  dissenting  opinion  in  Troll  v.  City  of  St.  Louis, 
257  Mo.  698,  168  S.  W.  187,  majority  holding  that  equitable  right  of 
partnership  in  land  purchased  from  partnership  funds  for  partnership 
use,  title  to  which  was  taken  in  name  of  one  partner,  was  not  in  cus- 
todia  legis  by  virtue  of  probate  court's  jurisdiction  of  partnership 
assets  for  benefit  of  creditors. 

Whether  lands  may  become  partnership  property  without  any  writ- 
ing.   Note,  98  Am.  Dec.  199. 

Partnership  realty  held  in  individual  names.    Note,  54  Am.  Rep, 
796,  799. 

Bights  and  remedies  of  i>artnership  creditors.    Note,  43  Am*  St« 
Sep.  378. 

Partnership  real  estate.    Note,  48  Am.  St.  Rep.  70,  75. 

Disposition  of  partnership  realty  on  dissolution  of  firm  by  death 
of  partner.    Note,  Ann.  Gas.  1912D,  1208. 

Power  of  surviving  partner  to  sell  or  mortgage  firm  assets.    Note, 
4  Ann.  Gas.  472. 

Rights  of  tenants  in  dower,  and  by  the  curtesy,  and  of  heirs,  etc., 
of  deceased  partner,  in  firm  realty.    Note,  27  L.  R.  A.  348,  349. 

When  realty  considered  firm  property.    Note,  27  L.  R.  A.  462. 
Partners'  rights  inter  se  in  firm  realty.    Note,  28  L.  R.  A  87. 
Position  of  surviving  partners  in  firm  realty.    Note,  28  L.  R.  A. 
129,  130. 

104  n.  8.  25-30,  26  L.  Ed.  637,  SMITH  ▼.  McCUIiLOUOH. 

Intention  is  to  be  collected  ftom  words  of  tbe  instrument  and  circum- 
stances attending  its  execution. 

Approved  in  Lawrence  v.  Times  Printing  Co.,  22  Wash.  492,  61  Pac. 
169,  holding  chattel  mortgage  not  eicplaining  ''franchises"  therein, 
assignment  of  same  by  sheriff  to  purchaser,  description  too  indefinite 
for  plaintiff  to  assert  just  any  particular  right j  Guffey  v.  O'Reilly,  88 
Mo.  423,  holding  general  words  in  deed  may  be  modified  by  particular 
ones ;  Ellis  v.  Cochran,  8  Tex.  Civ.  App.  512,,  28  S.  W.  244,  holding 
whether  materials  passed  by  trust  deed  may  be  determined  by  parol. 

Mortgage  of  all  present  and  future  "property/*  **that  is  to  say,**  etc. 
Cenomerating  various  things),  held  not  to  include  nnenumerated  municipal- 
aid  bonds. 

Approved  in  Georgia  etc.  R.  Co.  v.  Miller,  144  Ga.  669,  87  S.  E.  899, 
mortgage  given  by  granite  company  of  all  real  and  personal  property, 
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including  shares  of  stock  of  railroad,  did  not  include  after-acquired* 
negotiable  bonds  of  railroad  so  as  to  affect  title  of  subsequent  bona  fide 
purchaser;  Mallory  v.  Maryland  Glass  Co.,  131  Fed.  114,  mortgage  of 
glass  factory  covering  plant  and  enumerated  articles  and  all  property 
owned  or  to  be  afterward  acquired  does  not  cover  after-acquired  mer- 
chandise manufactured  for  sale  in  ordinary  business;  Central  Trust  Co. 
V.  Worcester  Cycle  Mf^.  Co.,  114  Fed.  662,  holding  an  order  appoint- 
ing a  receiver  in  a  suit  to  foreclose  a  mortgage,  although  broad  in  its 
terms,  not  construed  to  cover  property  not  included  in  the  mortgage; 
Murray  v.  Farmville  etc.  R.  R.  Co.,  101  Va.  272,  43  S.  E.  556,  hoWing 
another  railroad  subsequently  purchased  not  included  in  mortgage  cov- 
ering after  acquired  property  "connected  with"  or  "relating  to"  mort^ 
gagor  railroad;  Wheeling  Bridge  etc.  Ry.  Co.  v.  Cochran,  68  Fed.  145, 
15  C.  C.  A.  321,  holding  claim  in  favor  of  railroad  does  not  pass  by 
general  mortgage;  Moran  v.  Pittsburgh  etc.  Ry.  Co.,  32  Fed.  887,  hold- 
ing leasehold  interest  in  favor  of  railroad  does  not  inure  to  mortgagee ; 
New  Orleans  Pacific  Ry.  Co.  v.  Parker,  143  U.  S.  55,  36  L.  Ed.  70,  12 
Sup.  Ct.  368,  holding  mortgage  of  railroad  does  not  include  land  grant ; 
Parker  v.  New  Orleans  etc.  Ry.  Co.,  33  Fed.  697,  holding  railroad  mort- 
gage does  not  iftclude  land  subject  to  Uens;  ^outh  Carolina  etc.  Ry. 
Co.  V.  Carolina  etc.  Ry.  Co.,  93  Fed.  563,  35  C.  C.  A.  423,  arguendo. 

Distinguished  in  Old  Colony  Trust  Co,  v.  City  of  Tacoma^  219  Fed. 
777,  where  street  railroad  mortgage  by  its  terms  was  to  cover  all  of 
company's  property,  real  and  personal,  "now  and  hereafter  acquired," 
including  franchise,  it  covered  subsequent  franchise  authorizing  railroad 
to  sell  electricity  for  power  as  against  city. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
99  Am.  St.  Rep.  259. 

104  n.  S.  30-40,  26  I..  Ed.  647,  MABTIN  ▼.  COLE. 

In  action  against  Indorser,  contemporaneous  parol  agreement  that  In- 
dorsement was  "without  recourse*'  is  inadmissible. 

Approved  in  Crilly  v.  Gallice,  148  Fed.  836,  78  C.  C.  A.  525,  condi- 
tional agreement  for  compromise  pursuant  to  which  debtor  delivered 
notes  indorsed  by  third  party,  who  was  also  party  to  agreement,  which 
provided  for  full  release  on  payment  of  notes,  does  not  discharge  in- 
dorser on  maker's  default;  Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  345, 
72  C.  C.  A.  487,  binding  obligation  of  premium  note  cannot  be  affected 
by  contemporaneous  parol  agreement  that  it  need  not  be  paid;  Julius 
Kessler  &  Co.  v.  Perilloux,  132  Fed.  910,  66  C.  C.  A.  113,  where  written 
contract  is  unambiguous,  parol  evidence  is  inadmissible  to  show  contem- 
poraneous agreement  enlarging  its  scope;  Union  Selling  Co.  v.  Jones, 
128  Fed.  677,  63  C.  C.  A.  224,  excluding  parol  proof  to  vary  ordinary 
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meaning  of  '' quality  guaranteed''  in  contract  for  sale  of  binder  twine; 
Levy  &  Cohn  Mule  Co.  v.  Kaufifman,  114  Fed,  175,  52  C.  C.  A.  126, 
holding  parol  evidence  of  agreement  made  before,  or  at  time  of  accept- 
ing drafts,  inadmissible  to  vary  absolute  terms  written  contract  in  hands 
of  third  party  without  notice;  Calm  v.  DoUey,  105  Fed.  838,  holding 
without  actual  notice  the  indorsees  of  a  note  cannot  be  bound  by  an 
unknown  agreement  of  the  original  parties;  Northern  Nat.  Bank  v. 
Hoopes,  98  Fed.  938;  holding  contract  of  indorsement  and  delivery  of 
negotiable  note  not  contradicted  or  changed  by  contemporaneous  parol 
agreement;  Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10  Cal.  App.  752, 
103  Pac.  940,  oral  agreement  to  extend  time  of  acceptance  of  option 
to  certain  date  was  not  executed  contract  within  section  1698  of  Civil 
Code,  providing  that  written  contract  may  be  altered  by  executed  parol 
agreement,  where  option  was  not  accepted  within  reasonable  time,  and 
seller  at  time  of  acceptance  refused  to  recognize  existence  of  option; 
Bandle  v.  Davis  Coal  etc.  Co.,  15  App.  D.  C.  360,  parol  evidence  of 
contemporaneous  agreement  that  indorsement  or  promissory  note  was 
without  recourse  is  inadmissible;  Metzerott  v.  Ward,  10  App.  D.  C. 
525,  one  of  four  ibakers  of  promissory  note  cannot,  in  absence  of  fraud, 
show  by  parol  evidence  that  he  was  to  be  bound  as  indorser  only,  where 
there  is  nothing  on  face  of  note  to  so  indicate;  Smith  v.  McLaughlin, 
120  Ark.  368,  179  .S.  W.  496,  where  defendant  executed  note  secured 
by  mortgage  parol  evidence  to  show  that  defendant  was  not  to  be  bound 
personally,  but  that  creditor  was  to  look  solely  to  mortgaged  property, 
was  inadmissible;  Hawkins  v.  Shields,  100  Miss.  749,  57  South.  6,  parol 
evidence  is  inadmissible  to  vary  contract  of  indorsement,  except  to 
show  failure  of  consideration,  irregular  indorsement,  or  fraud,  and 
where  payee,  indorsing  notes  in  blank  to  use  them  as  collateral,  after 
paying  debt  and  receiving  them  back,  sells  them,  he  is  liable  upon 
indorsement;  Andrus  v.  Blazzard,  23  Utah,  254,  63  Pac.  893,  holding  all 
contracts  made  by  guardian  of  ward  binds  guardian  personally,  his  pro- 
tection being  the  right  to  charge  expenditure  to  ward's  estate;  Provi- 
dence etc.  Ins.  Co.  v.  Board  of  Education  of  JMoigantown,  etc.,  49  W.  Va. 
377,  38  S.  E.  686,  holding  all  oral  negotiations  and  stipulations  pre- 
ceding and  accompanying  the  execution  of  a  written  agreement  are 
merged  in  it,  and  are  not  admissible  in  evidence;  Schmitz  v.  Hawkcyo 
Gold  Min.  Co.,  8  S.  D.  547,  67  N.  W.  619,  Smith  v.  Bralham,  48  S.  C.  341, 
26  S.  E.  652,  Bamhisel  v.  Connecticut  Nat.  Bank,  14  Ohio  C.  C.  127, 
Farr  v.  Ricker,  46  Ohio  St.  266,  21  N.  E.  354,  Hately  v.  Pike,  162  111. 
249,  68  Am.  St.  Bep.  310,  44  N.  E.  443,  Van  Vleet  v.  Sledge,  45  Fed. 
749,  Falk  v.  Moebs,  127  U.  S.  607,  32  L.  Ed.  269,  8  Sup.  Ct.  1323,  and 
McPherson  v.  Weston,  85  Cal.  94,  24  Pac.  734,  all  holding  parol  evidence 
inadmissible  to  vary  terms  of  indorsement;  Houston  v.  McNeer,  40 
W.  Va.  371,  22  S.  E.  82,  holding  indorsement  without  recourse  cannot 
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be  varied  by  parol ;  Cmnmings  v.  Kent,  44  Ohio  St.  97,  68  Am.  Rep.  799, 
4  N.  E.  713,  holding  parol  evidenee  that  drawer  is  not  liable  inad- 
missible; Casteel  v.  Walker,  40  Ark.  120,  48. Am.  Rep.  6,  holding  in- 
tention of  parties  to  a  note  may  not  be  established  by  parol;  Gorrell  y. 
Home  Life  Ins.  Co.,  63  Fed.  577,  11  C.  C.  A.  240,  holding  oral  evidence 
that  note  is  payable  out  of  particular  fund  inadmissible;  Richie  v. 
Trazer,  50  Ark.  396,  8  S.  W.  143,  holding  parol  evidence  as  to  kind  of 
money  in  which  note  is  payable  inadmissible;  Burk  v.  Dulaney,  153 
U.  S.  232,  38  Ik  Ed.  700,  14  Sup.  Ct.  817,  holding  parol  evidence  that 
note  was  not  to  be  binding  until  examination  of  property  is  admissible ; 
De  Witt  V.  Berry,  134  U.  S.  316,  33  L.  Ed.  900,  10  Sup.  Ct.  539,  hold- 
ing parol  evidence  inadmissible  to  show  different  warranty;  Central  etc. 
R.  R,  Co.  V.  Hasselkus,  91  Ga.  386,  44  Am.  St  Rep.  40,  17  S.  E.  839, 
holding  parol  evidence  inadmissible  to  show  time  of  delivery  referred 
to  in  bill  of  lading;  Seitz  v.  Brewers  Refrigerating  Machine  Co.,  141 
CJ.  S.  518,  35  Ik  Ed.  840,  12  Sup.  Ct.  48,  holding  parol  collateral  agree- 
ment with  reference  to  bill  of  sale  inadmissible;  Godkin  v.  Monahan, 
83  Fed.  119,  27  C.  C.  A.  410,  hdlding  parol  evidence  limiting  contract 
for  banking  timber  inadmissible;  Reid  v.  Diamond  Plate  Glass  Co.,  85 
Fed.  197,  29  C.  C.  A.  110,  holding  parol  evidence  i^ucing  price  of  con- 
tract for  sale  of  glass  inadmissible;  Union  Nat.  Bank  v.  German  Ins. 
Co.,  71  Fed.  476,  18  C.  C.  A.  203,  holding  conversations  antecedent  to 
written  agreement  inadmissible;  dissenting  opinion  in  Harman  v.  Har- 
man,  70  Fed.  936,  17  C.  C.  A.  479,  majority  admitting  parol  evidence 
contradicting  and  adding  to  written  lease;  dissenting  opinion  in  Mc- 
Guire  v.  Allen,  108  Mo.  413,  414,  18  S.  W.  285,  majori^  holding  de- 
livery by  wife  to  husband  without  consideration,  of  check  indorsed  in 
blank,  gives  him  no  right  to  its  proceeds  although  she  verbally  re- 
quested him  to  deposit  and  use  them  as  his  own. 

Distinguished  in  Standard  Scale  etc.  Co.  v.  Reiter,  199  Fed.  93,  120 
C.  C.  A.  141,  in  action  for  breach  of  written  contract  by  alleged  wrong- 
ful discharge  of  i>erson  engaged  as  manager  of  branch  business  to  be 
established  in  Chicago,  defendant  was  entitled  to  show  contemporaneous 
parol  agreement  between  parties  in  regard  to  duties  to  be  performed 
by  plaintiff  as  manager;  First  Nat.  Bank  v.  Reinman,  93  Ark.  379,  28 
L.  R.  A.  (N.  S.)  530.  125  S.  W.  444,  that  defendant's  unrestricted  blank 
indorsement  of  note  sued  on  was  made  solely  to  transfer  title  of  note 
to  holder,  and  not  with  intent  to  assume  obligations  of  indorser,  is 
defense  at  law  as  well  as  in  equity;  Kinsel  v.  Wieland,  38  Colo.  299, 
88  Pac.  154,  parol  evidence  is  admissible  to  show  circumstances  under 
which  persons  other  than  payee  of  note,  and  apparently  not  connected 
therewith,  indorsed  same;  Nethercutt  v.  Hopkins,  38  Wash.  579,  80 
Pac.  799,  where  defendants  advised  by  plaintiff,  who  was  their  attorney 
and  also  that  of  maker,  to  sell  notes  for  fifty  per  cent,  as  maker  was 
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insolvent,  and  they  indorsed  notes  to  plaintiff  for  sale,  and  he  bonglit 
them,  evidence  of  fraudulent  representations  admissible  in  action  against 
defendants  as  indorsers. 

Distinguished  also  in  Gregg  v.  Groesbeck,  11  Utah,  318,  319,  82 
L.  R.  A.  268,  40  Pac.  203. 

Evidence  to  vary  liability  of  regular  indorser.    Ndte,  89  Ain.  Bep. 
116. 

Indorsement  ''without  recourse."    Note^  ^7  Am.  Dec.  890. 

Parol  evidence  to  contradict  written  instrument.    Note^  11  E.  B.  0. 
281. 

Where  maker  of  note  is  insolvent,  It  Is  not  necessary  to  prosecute  ao- 
tiott  against  him  before  holding  Indorser. 

Approved  in  Moch  v.  Market  St.  Nat.  Bank,  107  Fed.  897,  47  C.  C.  A. 
49,  holding  liability  of  bankrupt's  indorser  of  commercial  paper  be- 
comes absolute  as  a  debt  after  filing  petition  and  provable  against  his 
estate  after  liabilify  becomes  fixed;  In  re  Gkrson,  105  Fed.  892,  holding 
bankrupt's  note  not  maturing  before  filing  petition  is  provable  after 
maturity  as  founded  on  express  contract  and  not  as  debt  of  "fixed  lia- 
bility''; Castagno  v.  Carpenter,  14  Colo.  529,  24  Pac.  393,  if  insolvent 
where  resident  it  is  unnecessary  to  show  insolvency  of  maker  elsewhere. 

Presumptive  order  of  liability  among  parties  to  bill  or  note.    Note, 
4  £.  B.  0.  549. 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 
Note,  18  L.  B.  A.  (N.  8.)  556. 

Belief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  B.  A.  (N.  8.)  876. 

104  U.  8.  41-44,  26  L.  Ed.  651,  UNITED  8TATB8  ▼.  JAOSSOK. 

8apreniie  Ck>nrt  will  take  Judicial  notice  that  the  United  8tate6  Is 
divided  into  collection  districts  for  revenue  purposes. 

Approved  in  Central  Trust  Co.  v.  Asheville  Land  Co.,  72  Fed.  366,  18 
C.  C.  A.  590,  holding  judicial  notice  is  taken  of  session  of  justices. 

Judicial  notice.    Notes,  89  Am.  Dec.  680;  49  Am.  Bep.  205. 

Judicial  notice  of  geographical  facts.    Note,  12  Ann.  Gas.  933. 

Bond  of  internal  revenue  collector,  not  specifying  district  or  duties,  is 
not  Tofd  for  uncertalntir;  but  complaint  upon  such  bond,  not  alleging  col- 
lector's district,  Is  demurrable. 

Distinguished  in  Howgate  v.  United  States,  3  App.  D.  C.  295,  where 
officer  of  army  assigned  to  position  of  trust,  and  his  retention  in  such 
position  is  conditioned  upon  giving  of  bond  for  faithful  performance 
of  duties,  bond.givea  is  not  void  for  du^ress. 
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104  U.  8.  44*51,  26  L.  Ed.  652,  KING  v.  WOBTHmOTON. 

Oaose  may  be  removed,  imder  act  of  1876,  after  reyereal  of  Jvdgsient 
in  flzBt  trial;  filing  petition  for  removal  during  term  wlien  tranacript  of 
order  remanding  canae  for  new  trial  was  filed  is  not  too  late. 

Approved  in  Alley  v.  Nott,  111  U.  S.  476,  28  L.  Ed.  492,  4  Sup.  Ct. 
496,  holding,  after  trial  of  demurrer  involving  the  merits,  removal  may 
not  be  had ;  Hewitt  v.  Phelps,  105  U.  S.  396,  26  L,  Ed.  1078,  arguendo. 

Witnesses  may  testify  in  Federal  court,  upon  removal,  altbougb  held 
incompetent  by  State  courts. 

Approved  in  Wise  v.  Williams,  162  Fed,  163,  witness  convicted  of 
making  false  national  bank  rei>orts  under  oath  to  controller  of  currency, 
being  competent  witness  in  New  York,  is  also  competent  witness  in 
Federal  courts  sitting  in  New  York;  Huntington  Nat.  Bank  v.  Hunting- 
ton Dis.  Co.,  152  Fed.  244,  although  under  State  statute  persons  inter- 
ested in  outcome  of  suit  may  not  testify  to  transactions  or  communica- 
tions with  defendant's  intestate,  they  may  testify  in  Federal  court; 
Smith  V.  Au  Gres  Twp.,  150  Fed.  263,  9  L.  B.  A.  (N.  S.)  876,  80  C.  C.  A. 
145,  under  Rev.  Stats.,  §  858,  witness  may  testify  after  death  of  bank- 
rupt to  admissions  made  by  bankrupt  concerning  estate  while  he  was 
owner  thereof;  Slavens  v.  Northern  Pac.  Ry.  Co.,  97  Fed.  262,  38 
C.  C.  A.  151,  holding  section  hand  working  under  direction  of  conductor 
is  a  fellow-servant  and  company  is  not  liable  for  injuries  to  one  occa- 
sioned by  negligence  of  other;  Seeley  v.  Kansas  City  Star  Co.,  71  Fed. 
554,  holding  rule  of  State  court  as  to  use  of  depositions  not  binding  on 
Federal  courts;  Whitford  v.  Clark  County,  119  U.  S.  525,  80  L.  Ed.  501, 
7  Sup.  Ct.  308,  holding  rules  of  State  courts  as  to  taking  depositions 
not  binding  on  Federal  courts;  Ex  parte  Fisk,  113  U.  S.  722,  726,  28 
L.  Ed.. 1120,  1122,  5  Supw  Ct.  728,  730,  holding  rule  of  State  courts  as  to 
competency  of  witnesses  not  binding  upon  Federal  courts;  Morris  v. 
Norton,  75  Fed.  922,  21  C.  C.  A.  553,  holding  Federal  statutes  disqualify- 
ing plaintiff,  in  action  against  administrator,  will  be  followed  in  Fed- 
eral  courts;  Hale  v.  Wharton,  73  Fed.  748,  holding  Fede;ral  courts  not 
bound  by  rules  of  State  courts  as  to  service  of  summons. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  449. 

104  n.  8.  52-^,  26  L.  Ed.  668,  DEIE8BA0H  v.   SECOND  NATIOKAIr 
BANK. 

Usurious  interest  paid  national  bank  on  renewing  a  series  of  notes 
cannot,  upon  suit  on  last  note,  be  applied  to  satisfaction  of  principal. 

Approved  in  Tucker  v.  Alexandroff,  183  U.  S.  436,  46  Lw  Ed.  270,  22 
Sup.  Ct.  200,  holding  where  the  signatory  powe^rs  have  themselves  fixed 
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the  terms  upon  which  deserting  seamen  shall  be  surrendered  the.  terms 
of  treaty  cannot  be  enlarged;  Gunby  ▼.  Armstrong,  133  Fed.  434,  66 
C.  C.  A.  627,  under  Louisiana  statute  authorizing  recovery  back  of  usuri- 
ons  interest,  unless  right  is  asserted  within  limitations  it  cannot  be 
pleaded  as  defense  or  setoff;  Lorentzen  v.  Warner,  3  Alaska,  221,  recov- 
ery of  usurious  interest  in  Alaska  is  ui>on  catise  of  action  created  by 
penal  statute,  and  6uch  claim  cannot  be  set  off  or  counterclaimed  in  suit 
on  original  debt ;  Kleindienst  v.  Johnson,  7  Mackey  (D.  C),  368,  although, 
premiums  paid  for  moneys  advanced  to  borrowers  by  building  associa- 
tion be  usurious,  yet  statute  confers  no  authority  on  court  on  account- 
ing between  parties  to  set  off  against  principal  debt  sums  so  paid;  Cen- 
tral Nat.  Bank  v.  Haseltine,  155  Mo.  64,  55  S.  W.  1017,  holding  no  set- 
off on  note  to  national  bank  because  of  usurious  interest  paid,  separate 
action  necessary  by  statute  to  recover  back  interest  paid  (affirmed  in 
183  U.  S.  136,  46  L.  Ed.  120,  22  Sup.  Ct.  50) ;  Anderson  v.  Tatro,  44 
Okl.  221,  144  Pac.  361,  where  note  containing  usurious  interest  is  sold 
to  third  pa,rty  and  borrower  pays  note  to  third  party,  he  cannot  sue 
payee  for  return  of  double  amount  of  interest  paid  under  section  3, 
article  XIV,  of  Constitution;  McCarthy  v.  First  Nat.  Bank,  23  S.  D. 
276,  283,  21  Ann.  Gas.  487,  23  L.  B.  A.  (N.  S.)  835,  121  N.  W.  855,  856, 
statute  of  limitations  for  recovery  of  penalty  for  receiving  usurious 
interest  begins  to  run  from  payment  of  interest,  regardless  of  whether 
principal  debt  has  been  paid ;  First  Nat.  Bank  of  Morristown  v.  Hunter, 
109  Tenn.  96,  97,  70  S.  W.  372,  holding  usury  charged  by  national  bank 
in  discounting  notes  recovered  not  by  setting  up  cross-bill  in  action  by 
bank  on  notes,  but  by  separate  action;  Charleston  Nat.  Bank  v.  Brad- 
ford, 51  W.  Va.  258,  41  S.  E.  154,  holding  in  action  by  national  bank  on 
last  note  usurious  interest  paid  bank  on  renewing  series  of  notes  can- 
not be  applied  in  satisfaction  of  the  d^bt;  dissenting  opinion  in  Con- 
tinental Wallpaper  Co.  v.  Louis  Voight  ft  Sons  Co.,  212  U.  S.  273,  53 
L.  Ed.  510,  29  Sup.  Ct.  280,  majority  holding  that  vendee  of  goods  x>ur- 
chased  from  illegal  combination  in  pursuance  of  illegal  agreement  may 
plead  such  illegality  as  defense;  dissenting  opinion  in  Citizens'  Nat. 
Bank  v.  Forman,  111  Ky.  223,  63  S.  W.  758,  majority  holding  discount- 
ing by  national  bank  of  note  at  usurious  rate  is  merely  ''charging"  not 
* 'taking"  usury,  and  debtor's  statutory  right  to  recover  twice  amount 
paid  inapplicable;  Matthews  v.  Paine,  47  Ark.  58,  14  S.  W.  464,  holding 
usurious  interest  may  be  recovered,  but  cannot  be  recouped  as  against 
the  principal;  National  Exchange  Bank  v.  Boylen,  26  W.  Va.  556,  53 
Am.  Bep.  114,  holding  usurious  interest  cannot  be  applied  to  payment 
of  principa}  of  note ;  Alves  v.  Henderson  Nat.  Bank,  89  Ky.  130,  9  S.  W. 
506,  holding  usurious  agreement  made  after  maturity  forfeits  the  whole 
interest;  National  Bank  of  Meade  Center  v.  Grimes,  49  Kan.  222,  223, 
30  Pac.  475,  and  Carter  v.  Carusi,  112  U.  S.  483,  28  L.  Ed.  822,  5  Sup. 
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Ct.  284,  both  holding  remedy  given  by  national  bank  act  to  recover 
usurious  interest  is  exclusive;  Huggins  v.  Citizens'  Nat.  Bank,  6  Tex« 
Civ.  App.  34,  24  S.  W.  927,  holding  claim  for  usurious  interest  cannot 
be  pleaded  as  a  setoff;  Childs  v.  Alexander,  22  S.  C.  181,  holding  claim 
for  usurious  interest  does  not  operate  as  a  defense  pro  tanto;  Stephens 
V.  Monongahela  Bank,  111  U.  S.  199,  28  L.  Ed.  400,  4  Sup.  Ct.  337,  hold- 
ing surety  no  more  than  his  principal  can  set  off  claim  for  usurious  in- 
.terest;  Carpenter  v.  National  Bank,  at  Rahway,  50  N.  J.  L.  8,  11  Atl. 
479,  holding,  upon  receipt  of  usurious  interest  by  bank,  statute  of  limi- 
tations commences  to  run;  Walsh  v.  Mayer,  HI  U.  S.  37,  28  L.  Ed,  340, 
4  Sup.  Ct.  262,  holding  party  has  no  right  to  apply  usurious  interest  to 
payment  of  principal;  Slaughter  v.  First  Nat.  Bank  of  Montgomery, 
109  Ala.  161,  19  South.  432,  and  Rockwell  v.  Bank  of  Longwood,  4 
Colo.  App.  563,  36  Pac.  905,  both  holding  State  usiypy  laws  not  appli- 
cable to  national  banks;  Brown  v.  Marion  Nat.  Bank,  1Q9  U.  S.  419, 
42  L.  Ed.  802,  18  Sup.  Ct.  391,  and  Second  Nat.  Bank  v.  Moi^n,  165 
Pa.  St.  207,  44  Am.  St.  Rep.  657,  30  Atl.  959,  both  arguendo. 

Distinguished  in  Haseltine  v.  Central  Nat.  Bank,  155  Mo.  74,  56  S.  W. 
897,  holding  national  bank  knowingly  charging  greater  interest  rate  than 
State  law  permits  must  refund  twice  the  amount  paid  if  action  of  debt  is 
two  years  from  transaction. 

Distinguished  also  in  McBroom  v.  Scottish  Mtg.  etc.  Co.,  153  U.  S.  331, 
88  L.  Ed.  734, 14  Sup.  Ct.  857. 

Effect  of  national    bank's    taking  or  reseprving    illegal    interest. 
Note,  56  L.  R.  A.  697,  704. 

104  tr.  8.  64-77,  26  L.  Ed.  693,  CEKTBAL  NATIONAL  BANK  ▼.  OON- 
NEOnCUT  MUX.  LIFE  INS.  00. 

Wbere  deposit  is  made  by  one  as  agent  or  trustee,  bank  cannot  set  off 
debt  upon  private  account  of  depositor  as  figainst  tbe  beneficial  owner. 

Approved  in  First  Nat,  Bank  v.  National  Surety  Co.,  130  Fed.  405, 
66  L.  R.  A.  777,  64  C.  C.  A.  601,  where  surety  company  insured  bank 
against  employee's  dishonesty  and  depositor  overdrew  through  falsifica- 
tion of  books  by  bookkeeper  but  later  deposits  exceeded  overdraft, 
surety  not  liable;  In  re  Davis,  119  Fed.  956,  holding  bank  receiving 
"special  deposit"  from  purchaser  of  insolvent  partnership  cannot  apply 
fund  in  payment  of  debts  after  partnership  is  declared  bankrupt,  but 
continues  trustee;  People's  Nat.  Bank  v.  Myers,  65  Kan.  123,  69  Pac. 
164,  holding  one  receiving  money  belonging  to  third  person  through 
design  or  misdirection  cannot  retain  it  in  payment  of  the  debt  owned 
by  the  one  who  gave  it;  Lindsay  v.  Brooks,  82  Mo.  App.  309,  holding 
bank  deposit  under  B.'s  name  as  agent  and  notification  at  same  time 
that  funds  belonged  to  another  was   notice  to  bank  of  trust  fund; 
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Globe  etc.  Bank  v.  National  Bank,  64  Neb.  416,  418,  89  N.  W.  1032, 
holding  trust  fund  cannot  be  appropriated  by  bank  in  reduction  of 
depositor's  indebtedness  but  will  be  liable  for  full  amount  by  the  true 
owner,  the  cestui;  Nolting  v.  National  Bank  of  Virginia,  99  Va.  58, 
37  S.  E.  806,  holding  bank  receiving  money  on  deposit  for  an  agent 
cannot  disregard  that  interest  by  applying  money  to  a  debt  due  it  ^om 
principal's  agent;  Union  Stock  Yards  Bank  v.  Gillespie,  137  U.  S.  421, 
422,  84  L.  Ed.  728,  11  Sup.  Ct.  121, 122, 'deposit  by  factor. 

Bank's  lien  or  setoff  against  deposit  for  debt  due  it  by  depositor. 
Note,  2  Ann.  Ga£.  207.  4 

GOuuracter  of  trust  money  Is  not  changed,  although  trustee  deposits  It 
tn  bank  to,  his  pezsonal  credit. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Fidelity  Trust  Co.,  143  Fed.  159, 
upholding  equity  jurisdiction  over  bill  against  depositories  of  funds  of 
insolvent  association  arising  out  of  association  treasurer's  embezzlement; 
Hunter  v.  Bobbins,  117  Fed.  923,  924,  holding  equity  has  jurisdiction 
requiring  accounting  by  treasurer  of  corporation  and  to  charge  bank 
as  trustee  when  corporation  funds  were  deposited  known  by  bank  as 
such;  Ehjalde  v.  Graves,  137  Cal.  641,  66  Pac.  370,  holding  intestate 
receiving  trust  fund  from  decedent's  estate  administrator  of  intestate 
is  t;rustee  thereof,  although  sum  received  is  greater  than  trust  fund; 
Cushman  v.  €k>odwin,  95  Me.  358,  50  Atl.  52,  holding  trust  funds  in 
hands  of  testatrix  retain  that  character  in  hands  of  another  succeeding 
to  control  upon  her  death,  if  identity  is  established;  Tufts  v.  Latshaw, 
172  Mo.  373,  72  S.  W.  683,  holding  surviving  partner  continuing  film's 
business  using  its  assets  until  assignment  mixing  inextricably  the  prop- 
erty with  his  own,  the  whole  becomes  partnership  estate. 

Beneficial  owner  Is  entitled  to  proceeds  of  trust  fund  If  he  can  identify 
fhem;  If  he  cannot,  he  Is  entitled  to  a  charge  upon  the  dew  investment  to 
extent  of  trust  money  traceable  in  It.  Principle  applies  to  all  fiduciary 
relations,  and  to  deposits  in  bank,  as  well  as  purchases  of  land  or  per- 
sonalty. 

Approved  in  Merchants'  Nat.  Bank  v.  National  Bank,  231  Fed.  557, 
where  stockholders  of  bank  vote  to  go  into  voluntary  liquidation,  assets 
of  bank  become  trust  fund  for  benefit  of  all  creditors,  and  judgment 
creditor  acquires  no  lien  giving  him  advantage  over  other  creditors; 
Clark  Sparks  &  Sons  Mule  &  Horse  Co.  v.  Americus  Nat.  Bank,  230  Fed.^ 
741,  where  draft  for  six  thousand  dollars  was  sent  to  insolvent  bank 
for  collection  and  defendant  bank  had  on  hand  at  all  times  thereafter 
cash  in  excess  of  amount  of  draft,  drawer  of  draft  is  entitled  to  priority 
in  payment  out  of  cash  on  hand  to  amount  of  six  thousand  dollars; 
Davis  T.  Virginia  Ry.  &  Power  Co.,  229  Fed.  640,  street  railway  com- 
XT— 27 
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pany,  securing  control  of  competing  company  and  obtaining  conveyance 
of  property  subject  to  mortgages  covering  also  income  and  goodwill  of 
mortgagor,  assumed  fiduciary  relation  to  mortgaged  property,  and  be- 
came liable  to  secured  bondholders  for  improper  diversion  of  same, 
including  income,  business  and  goodwill  of  mortgagor;  Macy  v.  Roedcn- 
beck,  227  Fed.  355,  fact  that  bankrupt  bank  converted  and  dissipated 
proceeds  of  note  sent  to  it  for  collection  does  not  operate  to  give  owner 
of  note  lien  upon,  or  right  to  priority  of  payment  from,  general  assets 
of  bankrupt  to  prejudice  of  general  creditors;  City  of  Centralia  v. 
iJnited  States  Nat.  Bank,  221  Fed.  760,  where  city  had  special  deposit 
in  bank,  and  bank  had  collected  draft  for  city  in  excess  of  bond  re- 
quired from  bank  as  depositary  of  city  funds,  city  had  right  to  apply 
amount  received  on  bond  on  special  deposit,  and  to  apply  balance  to 
other  account;  In  re  Benz,  218  Fed.  54,  134  C.  C.  A.  26,  lien  cannot 
be  obtained  by  levying  execution  on  license  to  sell  liquor,  but  license  is 
valuable  species  of  property  which  may  be  sold  in  bankruptcy;  South- 
ern Cotton  Oil  Co.  V.  Elliotte,  218  Fed.  571,  134  C.  C.  A.  295,  holding 
that  trustee  in  bankruptcy  must  pay  for  cotton  seed  purchased  by 
bankrupt  with  trust  money  and  stored  in  his  warehouse;  Havana  Cent. 
R.  Co.  V.  Central  Trust  Co.,  204  Fed.  551,  123  C.  C.  A.  72,  holding 
trust  company  paying  checks  on  corporation's  deposit  drawn  by  treas- 
urer to  his  own  order  was  not  liabloi  to  repay  amount  to  corporation ; 
In  re  M.  E.  Dunn  &  Co.,  193  Fed.  216,  trust  funds  fraudulently  diverted 
by  bankrupt  may  be  recovered  from  receiver  when  susceptible  of  iden- 
tification, or  if  intermingled  with  general  funds  of  trustee,  court  of 
equity  may  decree  restitution  if  unlawful  appropriation  increased  assets 
of  insolvent  and  came  into  trustee's  possession;  Primeau  v.  Granfield, 
184  Fed.  483,  484,  where  trustee  wrongfully  mixes  his  own  money 
with  that  of  beneficiary  and  invests  same,  latter  does  not  lose  right 
to  follow  his  money  into  res  as  property  and  claim  interest  therein, 
and  he  may  recover  proportionate  interest'  of  property  and  of  profits, 
or  enforce  lien  at  his  election;  American  Can  Co.  v.  Williams,  178 
Fed.  424,  101  C.  C.  A.  634,  where  sight  drafts  attached  to  bills  of 
lading  were  delivered  to  bank  for  collection  and  remittance  of  proceeds, 
claimant  could  recover  so  much  of  proceeds  as  it  could  trace  into  hands 
of  receiver;  American  Can  Co.  v.  Williams,  176  Fed.  819,  where  pro- 
ceeds of  draft  sent  to  national  bank  for  collection  and  remittance  were 
paid  to  receiver  of  bank  on  insolvency,  owner  of  draft  is  entitled  to  re- 
cover amount  thereof;  In  re  J.  M.  Acheson  Co.,  170  Fed.  429,  95  C.  C.  A. 
597,  where  bankrupt  mingled  trust  funds  with  his  own  and  used  them 
in  his  business,  owner  is  entitled  to  recover  them  in  so  far  as  he  can 
show  that  they  or  property  into  which  they  were  converted  came  into 
hands  of  trustee  and  have  increased  estate,  but  no  further;  Board  of 
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Commissioners  of  Crawford  County  v.  Strawn,  157  Fed.  61,  15  L.  B.  A. 
(N.  S.)  1100,  84  C.  C.  A.  553,  where  cashier  of  national  bank  who  was 
deputy  county  treasurer  deposited  taxes  collected  in  name  of  treasurer 
and  such  moneys  were  mingled  with  bank's  fund,  county  was  entitled 
to  recover  from  receiver,  as  part  of  trust  fund,  amount  equal  to  lowest 
cash  balance  while  taxes  were  being  collected;  Hawkeye  Gold  Dredging 
Co.  V.  State  Bank,  157  Fed.  257,. 258,  262,  remedy  of  corporation  to 
recover  from  bank  money  deposited  in  name  of  treasurer  of  corpora- 
tion, who  was  president  of  bank,  and  alleged  to  have"  been  wrongfully 
transferred  to  bank  by  means  of  his  checks  as  treasurer,  and  converted 
by  bank,  is  in  equity  not  at  law,  legal  title  to  deposit  being  in  treasurer, 
not  in  corporation;  Denison  v.  Emery,  153  Fed.  433,  petitioner's  stock, 
having  been  separate  from  any  other  and  paid  for,  as  between  him  and 
insolvents,  or  any  of  their  creditors  except  pledgee,  was  his  property, 
and  he  was  entitled  to  proceeds,  none  of  it  having  been  needed  to  pay 
indebtedness  to  pledgee ;  In  re  Northrup,  162  Fed.  767,  773,  774,  where 
bank  was  collection  agent  for  another  bank  under  agreement  to  remit 
proceeds,  and  without  authority  to  credit  same  on  books,  collects  drafts 
and  mingles  funds  with  its  own  and  becomes  bankrupt,  could 
direct  return  of  proceeds  of  drafts;  Smith  v.  Au  Gres  Twp.,  160  Fed. 
260,  265,  9  L.  R.  A.  (N.  S.)  876,  80  C.  C.  A.  145,  where  bankrupt,  who 
was  township  trustee,  used  township's  money  to  replenish  stock  in  trade 
and  mingled  new  goods  with  old,  township  had  equitable  lien  on  pro- 
ceeds of  sale  of  entire  stock  by  bankrupt's  trustee  for  amount  appro- 
priated; Board  of  Commrs.  of  Crawford  County  v.  Patterson,  149  Fed. 
232,  234,  determining  amount  recoverable  by  county  from  bank  receiver 
where  bank  cashier  was  county  treasurer  and  mingled  county  funds 
with  bank's;  Bay  State  Gas  Co.  v.  Rogers,  147  Fed.  560,  where  subject 
matter  of  suit  consisted  of  profits  arising  out  of  trust,  fact  that  amount 
claimed  could  be  liquidated  in  cash  did  not  deprive  Federal  equity 
court  of  jurisdiction ;  In  re  Berry,  147  Fed.  211,  77  C.  C.  A.  434,  where 
petitioner,  under  mistake  of  fact,  paid  A  money  for  debt  which  he 
did  not  owe,  and  three  days  later  petition  in  bankruptcy  filed  against 
him,  and  money  deposited  with  A's  other  moneys  and  was  paid  to  bank- 
ruptcy trustee,  money  so  paid  was  recoverable  from  trustee;  In  re 
Royea's  Estate,  143  Fed.  183,  where  petitioner  intrusted  money  to  bank- 
rupt for  safekeeping  and  latter  deposited  with  his  own  funds,  petitioner 
could  enforce  preferred  claim  on  bank  balance  in  hands  of  trustee; 
Southern  Pine  Co.  v.  Savannah  Trust  Co.,  141  Fed.  808,  73  C.  C.  A.  60, 
where  claimant  agreed  to  sell  boards  to  car  company  to  be  paid  for  on 
delivery,  and  it  sent  boards  to  president  of  company  to  check  up  on 
assurance  that  they  would  not  be  djelivered  before  payment,  but  thrbujrh 
ovct^ight  of  employee  boards  delivered  before  payments,  claimant  co.uld 
recover  value  of  boards  from  proceeds  of  sale  of  cars  made  from  boards 
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and  sold  at  bankrupt  sale ;  Erie  R.  Co.  v.  Dial,  140  Fed.  691,  72  C.  C.  A. 
183,  where  corporation  ordered  rubber  to  make  tires,  wbieh  was  to  be 
paid  for  on  delivery,  but  corporation  took  rubber  from  railroad  platform 
without  paying  drafts  and  used  it  up,  assignee  of  shipper  could  recover 
value  from  corporation's  bankruptcy  trustee  in  preference  to  general 
creditors;  Holder  v.  Western  German  Bank,  136  Fed.  92,  68  C.  C.  A. 
554,  where  plaintiff  deposited  check  with  defendant  bank  for  collection, 
which  latter  sent  it  to  Bank  A  for  collection,  with  instructions  to  remit 
New  York  Exchange,  which  latter  did  but  New  York  bank  refused  to 
pay  on  instructions  from  A's  receiver,  A  bank  was  trustee;  Bills  V. 
Schliep,  127  Fed.  107,  62  C.  C.  A.  103,  holding  shippers  of  goods  sent 
by  forwarder  to  factor  for  sale  where  factor  directed  to  remit  to  ship- 
pers may  recover  from  proceeds  held  by  bankrupt  forwarder;  In  re 
Woods  &  Malone,  121  Fed.  600,  601,  holding  funds  from  sale  of  cotton 
delivered  to  wrong  factor  who  sold  same,  afterward  becoming  bank- 
rupt, is  recoverable  where  assets  are  greater  than  amount  of  cotton; 
Hutchinson  v.  Le  Roy,  113  Fed.  208,  209,  51  C.  C.  A.  159,  holding  where 
pledgor's  property  without  his  consent  was  converted  into  money,  equity 
will  follow  it  if  identified,  provided  rights  of  innocent  persons  are  not 
prejudiced ;  Terre  Haute  etc.  R.  R.  Co.  v.  Cox,  102  Fed.  836,  42  C.  C.  A. 
654,  holding  share  of  earnings  of  leased  railroad  not  being  paid  to 
lessor  but  mingled  with  lessee's  funds,  the  receiver  must  restore  said 
amount  from  subsequent  earnings;  Richardson  v.  New  Orleans  Coffee 
Co.,  102  Fed.  784,  43  C.  C.  A.  683,  holding  money  wrongfully  mingled 
with  mass  thereof,  amount  known,  equity  can  direct  possessor  and 
wrongdoer  or  his  successor  to  take  said  sum  from  the  mass;  Wales  v. 
,  Waterbury  Mfg.  Co.,  101  Fed.  129,  41  C.  C.  A.  250,  holding  an  infringer 
is  liable  for  entire  profits  of  manufacture  and  sale  of  article  valueless 
but  for  the  patented  device;  Brooks  v.  Greil  Bros.  Co.,  192  Ala.  244, 
68  South.  877,  where  husband  as  agent  of  wife  takes  non-negotiable 
rent  notes  payable  in  cotton  without  her  knowledge  or  consent,  and 
transfers  them  as  collateral  security  for  his  own  debt,  and  principal 
notifies  tenant  to  pay  rent  to  her,  rents  paid  to  assignee  of  notes  arc 
held  in  trust  for  sucli  principal;  Hutchinson  v.  National  Bank,  145  Ala. 
201,  41  South.  144,  holder  of  draft  sent  to  bank  for  collection  could 
recover  proceeds  from  assignee  in  bankruptcy;  Allen  v.  Woodruff,  2  Ala. 
App.  418,  419,  56  South.  248,  249,  attaching  creditor  could  not  reach 
funds  of  government  held  in  name  of  postmaster  even  though  post- 
master might,  by  action  in  his  own  name,  have  recovered  such  funds, 
since  his  recovery  would  be  for  use  of  government;  Tanana  Valley  Ry. 
Co.  V.  Washington-Alaska  Bank,  4  Alaska,  402,  where  intervener  files 
petition  in  receivership  case  asking  to  have  fund  deposited  by  him,  as 
administrator  of  estate,  declared  special  trust  deposit  and  receiver  al- 
lesres  in  answer  that  fund  so  deposited  was  intermingled  with  bank's 
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funds  and  paid  but  prior  to  his  appointment,  question  of  fact  for  jury 
is  presented  and  motion  for  judgment  is  denied;  Red  Bud  Realty  Co. 
V.  South,  96  Ark.  293,  131  S.  W.  345,  where  stockholder  acquired  shares 
of  stock  long  before  using  funds  of  corporation  to  pay  for  them,  so  that 
use  was  not  connected  with  transaction  of  purchase  of  shares,  no  result- 
ing trust  arose  in  favor  of  corporation;  Oswego  Mill  Co.  v.  Skillem,  73 
Ark.  326^  84  S.  W.  476,  complaint  against  receiver  of  insolvent  bank  to 
establish  preferred  claim  for  proceeds  of  check  received  for  collection 
must  allege  that  proceeds  of  cheek  were  paid  into  hands  of  receiver; 
Citizens'  Bank  v.  Rucker,  138  Cal.  609,  72  Pac.  41,  holding  where  hus- 
band and  wife  connive  in  the  wife's  purchasing  land  with  trust  fund, 
creditor's  judgment  against  husband  does  not  affect  lien  on  land  for 
trust  money;  Mathewson  v.  Wakelee,  83  Conn.  78,  76  Atl.  95,  trust  could 
not  be  impressed  upon  property  in  hands^  of  distributees  on  account  of 
money  held  by  decedent,  where  it  was  not  shown  that  any  part  of 
trust  funds  or  property  representing  same  went  into  distributed  estate; 
Lowndes  v.  City  Nat.  Bank,  82  Conn.  19,  22  L.  R.  A.  (N.  S.)  408,  72 
Atl.  154,  bank  was  not  liable  for  amount  of  check  drawn  on  estate's 
account  by  cashier  as  administrator  of  estate  to  him  individually,  where 
it  did  not  appear  for  what  purposes  money  was  used  and  check  was  not 
irregular  on  its  face;  Alfred  Richards  Brick  Co.  v.  Atkinson,  16  App. 
D.  C.  467,  where  guardian  with  wards'  money  purchases  real  estate 
which  by  deed  duly  recorded  is  conveyed  to  her  in  trust  for  her  wards, 
materialman  is  chargeable  with  notice  of  trust,  and  his  right  to  mechan- 
ic's lien  is  inferior  to  right  of  wards  to  follow  money  wrongfully  in- 
vested; Cunningham  v.  Bank  of  Nampa,  Ltd.,  13  Idaho,  172,  121  Am. 
St  Bep.  257,  10  L.  R.  A.  (N.  S.)  706,  88  Pac.  976,  where  attorney  col- 
lects money  for  clients  and  deposits  same  in  bank  in  his  own  name,  as 
attorney,  and  money  is  attached  and  levied  upon  for  his  own  debt,  he 
can  recover  fund  for  beneficiaries  in  action  against  bank  and  officer 
who  levied  writ;  Woodhouse  v.  Crandall,  197  111.  113,  64  N.  E.  292,  294, 
holding  special  deposit  made  and  bank  gives  receipt  showing  conditions, 
the  subsequent  mingling  of  funds  in  nowise  destroyed  character  of 
trust  fund  when  receiver  is  appointed;  Dick  v.  Albers,  243  111.  236, 
1S4  Am.  St.  Rep.  369,  90  N.  E.  685,  holding  transaction  in  which  son 
takes  up  mortgage  upon  his  father's  property,  and  after  foreclosure 
and  remortgaging  equity  of  redemption  is  conveyed  to  his  sister  by 
assignee  of  original  mortgage,  did  not  show  fiduciary  relation  between 
father  and  son  authorizing  transfer  of  equity  of  redemption  to  father's 
conservator  on  ground  of  constructive  trust;  Indiana  Trust  Co.  v.  In- 
ternational etc.  Assn.,  165  Ind.  606,  76  N.  E.  307,  affirming,  36  Ind.  App. 
691,  74  N.  E.  636,  where  treasurer  of  society  drew  check  against  soci- 
ety ^s  funds  to  secretary,  who  opened  account  in  his  name  as  secretary 
and  who  did  not  pay  moneys  to  treasurer  each  day  as  required  by  rules^ 
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payment  by  treasurer  to  secretary  entitled  him  to  credit  therefor,  as 
against  society;  Whitcomb  v.  Carpenter,  134  Iowa,  229,  10  L.  B.  A. 
(N.  S.)  928,  111  N.  W.  826,  where  draft  of  bank  on  correspondent  bank 
was  dishonored  and  bank  failed  to  return  money  to  buyer,  but  mingled 
same  with  his  own  funds,  buyer  on  insolvency  of  banker,  was  entitled 
to  preference  for  amount  of  his  claim ;  Page  Co.  v.  Rose,  130  Iowa,  299, 
106  N.  W.  745,  where  county  treasurer  without  authority  deposited  tax 
receipts  with  bank  for  collection,  county  had  preferred  claim  against 
bank's  insolvent  estate;  Taylor  v.  Harris'  Admr.,  164  Ky.  671,  176 
S.  W.  175,  where  bank  discounted  note  payable  to  guardian  and  placed 
amount  to  his  individual  credit,  and  paid  out  proceeds  on  his  checks  in 
satisfaction  of  his  individual  debts,  and  no  inquiry  was  made  as  to  how 
proceeds  were  to  be  reinvested,  bank  participated  in  conversion  of  fund 
of  ward  by  guardian,  and  was  liable  as  trustee;  Hill  v.  Flemming,  128 
Ky.  207,  16  Ann.  Gas.  840,  107  S.  W.  766,  sureties  of  deputy  sheriff, 
paying  amount  of  dfef alcation  •  of  taxes  collected  by  him,  are  subrogated 
to  rights  of  sheriff,  or  State  and  county,  and  are  entitled  to  pursue 
fund  impressed  with  trust  in  favor  of  State  and  county;  New  Farmers' 
Bank's  Trustee  v.  Cockrell,  106  Ky.  590,  51  S.  W.  5,  holding  gunds  held 
by  bank  as  trustee  and  mingled  with  general  assets,  in  an  assignment 
beneficiaries  are  creditors  with  no  priority  in  the  distribution;  Stat« 
V.  Calcasieu  Nat.  Bank,  132  La.  885,  61  South.  859,  bank  accepting 
check  upon  money  deposited  to  credit  of  tax  collector  in  payment  of  his 
personal  debt  to  bank  becomes  liable  to  owner  of  fund;  State  v.  Cal- 
casieu Nat. -Bank,  132  La.  ^87,  61  South.  860,  on  rehearing  holding  bank 
was  not  liable  for  amount  of  check  drawn  by  tax  collector  for  his  per- 
sonal use  upon  funds  deposited  for  State,  and  deducting  this  amount 
from  that  in  original  judgment ;  State  v.  Jahraus,  117  La.  293,  116  Am. 
St.  Rep.  208,  41  South.  578,  bank  accepting  check  of  .sheriff  on  funds 
deposited  as  tax  collector,  signed  with  his  name  and  initials  *'T.  C," 
was  liable  to  State ;  Fo^  v.  Tyler,  109  Me.  224,  42  L.  R.  A.  (N.  S.)  95, 
83  Atl.  666,  payment  for  corporate  shares  to  stock  brokerage  firm  does 
not  give  buyer  priority  as  to  claim  for  return  of  money  on  receivership 
proceedings  against  firm  before  stock  could  be  secured  by  firm,  though 
firm's  balance  never  fell  below  amount  of  payment,  since  transaction 
was  ordinary  stock  sales  contract  involving  no  fiduciary  relation  be- 
tween parties;  First  Nat.  Bank  v.  Eastern  Trust  etc.  Co.,  108  Me.  83, 
79  Atl.  6,  relation  between  mortgagee  and  mortgagor  of  personal  prop- 
erty intrusted  to  latter  to  sell  and  pay  over  proceeds  to  former  is  of 
fiduciary  character,  and  bill  in  equity  may  be  maintained  by  mortgagee 
to  recover  proceeds  from  person  holding  them  with  notice  of  mort- 
gagee's title;  Fogg  v.  Tyler,  109  Me.  115,  Ann.  Gas.  1913E,  41,  89 
L.  R.  A.  847,  82  Atl.  1011,  maker  of  special  deposit  of  five  hundred 
dollars  in  bank  is  not  prevented  from  recovering  that  amount  on  dis- 
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solution  of  bank,  because  original  package  cannot  be  found,  where  all 
moneys  received  after  that  deposit  were  general  deposits,  and  bank's 
eash  did  not  fall  below  five  hundred  dollars ;  Smith  v.  Smith,  222  Mass. 
105,  109  N.  E.  832,  in  action  to  set  aside  deed  of  interest  in  estate  to 
widowed  daughter-in-law,  relationship  was  not  fiduciary,  and  did  not 
cause  burden  of  proof  to  shift  to  her  to  show  transaction  was  fair  and 
just  to  grantors,  and  to  negative  fraud  or  undue  influence;  Allen  v. 
Puritan  Trust  Co.,  211  Mass.  420,  421,  422,  L.  R.  A.  19160,  618,  97 
Nf.  E.  919,  920,  bank  receiving  deposits  to  account  of  individual,  and 
also  deposits  to  account  of  estate,  naming  such  individual  as  adminis- 
trator, and  paying  checks  drawn  on  account  of  estate  to  individual 
account  to  reimburse  itself  for  overdrafts  on  individual  account,  is 
liable  to  refund  money;  Hewitt  v.  Hayes,  205  Mass.  361,  362,  137  Am. 
St  Rep.  448,  91  N.  E.  334,  where  trustee  deposits  in  bank  in  one  fund 
money  of  his  own  and  money  which  he  holds  in  trust,  beneficiary,  though 
unable  to  identify  money,  may  hold  charge  on  specific  fund  into  which 
his  money  has  gone,  but  he  is  not  given  charge  upon  gener^  estate  of 
trustee;  Furber  v.  Dane,  203  Mass.  112,  89  N.  E.  228,  plaintiff  by  delay 
in  cashing  check  received  for  proceeds  of  sale  made  check  his  own 
and  could  have  no  greater  right  than  general  creditors,  even  though 
he  could  trace  proceeds  into  firm 's  balance  on  deposit  at  time  of  failure ; 
Lowe  V.  Jones,  192  Mass.  101,  116  Am.  St.  Rep.  225,  7  Ann.  Gas.  551, 
6  Lw  R.  A.  (N.  S.)  487,  78  N.  E.  404,  refusing  to  declare  trust  against 
insolvent  estate  of  deceased  x)erson  on  ground  that  proceeds  of  trust 
property  went  into  general  assets  and  increased  amount  in  hands  of 
administrator;  Fogg  v.  Bank  of  Friar's  Point,  80  Miss.  756,  32  South. 
285,  holding  by  code  provision  deposit  of  public  money  and  mingled  with 
bank's  is  trust  fund  and  collectible  from  insolvent  bank's  assets  before 
judgment  of  unpref erred  debts;  Paul  v.  Draper,  158  Mo.  200,  59  S.  W. 
78,  holding  relation  of  insolvent  bank  and  cestui  is  that  of  creditor 
and  debtor  if  guardian  makes  a  *' general"  and  not  "special"  deposit, 
though  bank  had  notice;  Pearson  v.  Haydel,  90  Mo.  App.  259,  260,  hold- 
ing where  trust  funds  are  commingled  with  trustee 's,  -all  the  assets  of 
trustee  will  be  treated  as  trust  property  except  what  he  can  distinguish 
as  owning;  Yellowstone  County  v.  First  Trust  &  Savings  Bank,  46 
Mont.  452,  128  Pac.  599,  where  trust  money  has  been  mingled  with  other 
funds,  cestui  que  trust  to  follow  property  need  only  trace  funds  in 
original  or  substituted  form  and  need  not  identify  particular  pieces  of 
money;  Ldncoln  v.  Morrison,  64  Neb.  832,  90  N.  W.  909,  holding  the 
changed  portion  of  trust  fund  retained  by  trustee  who  dissipates  the  re- 
mainder in  its  altered  form  represents  such  fund  and  cestui  may  so 
claim;  Bank  Commrs.  v.  Security  Trust  Co.,  70  N.  H.  548,  49  Atl.  120, 
holding  insolvent  institution  misapplying  money  or  property,  no  trust 
is  created  in  such  claimant's  favor,  if  such  cannot  be  traced  to  specific 
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property;  York  v.  York  Market  Co.,  68  N.  H.  420,  37  Atl.  1039,  holding 
where  company  is  neither  debtor  nor  trustee  of  another  company,  the 
receiver  of  insolvent  company  must  return  full  amount  from  assets  to 
cover  funds  used;  Brown  v.  Spohr,  180  N.  Y.  212,  73  N.  E.  17,  where 
trust  deed  Acknowledged  receipt  of  trust  funds  by  trustees  and  it  was 
credited  to  them  on  books  of  firm  to  which  settlor  belonged,  action  by 
trustees  in  withdrawing  funds  from  bank  and  redepositing  same  to 
credit  of  firm  was  delivery  to  trustee;  Widman  v.  Kellog,  22  N.  D.  402, 
403,  407,  39  L.  R.  A.  (N.  S.)  568.  133  N.  W.  1023,  1025,  where  trust 
funds  are  not  commingled  with  assets  of  bank,  except  cash  assets,  prefer- 
ence of  claimant  is  limited  to  cash  funds  of  which  receiver  took  posses- 
sion when  distinguishable  from  other  assets  of  estate  going  into  his 
hands;  Fidelity  &  Deposit  Co.  v.  Rankin,  33  Okl.  11,  124  Pac.  72,  where 
person  holding  money  in  fiduciary  capacity  transfers  it  to  bank  having 
notice  of  trust  relation  to  pay  his  personal  debt  to  bank,  latter  cannot 
hold  money  against  true  owner;  Cherry  v.  Territory,  17  Okl.  224,  8 
L.  R.  A.  (If.  S.)  1254,  89  Pac.  193,  where  secretary  of  territorial  board 
for  leasing  school  land  of  territory  without  authority  deposited  money, 
checks  and  drafts  from  rent  of  lands  in  national  bank  and  bank  fails, 
claimant,  unable  to  trace  fund,  had  no  right  to  preference  over  other 
creditors;  Piano  Mfg.  Co.  v.  Auld,  14  S.  D.  520,  85  Am.  St.  Rep.  774, 
86  N.  W.  23,  holding  bank  collecting  money  for  various  strangers  and 
mingling  same  with  its  own  funds,  on  becoming  insolvent  the  money  is 
ratably  distributed  to  creditors;  Coleman  v.  National  Bank,  94  Tex. 
607,  86  Am.  St.  Rep.  873,  63  S.  W.  868,  holding  husband  depositing 
wife's  money  with  understanding  that  he  would  check  it  out,  payment 
of  checks  signed  with  wife's  name  by  husband  as  agent  exonerates  bank; 
Texas  Moline  Plow  Co.  v.  Kingman  etc.  Implement  Co.,  32  Tex.  Civ. 
347,  80  S.  W.  1045,  where  personalty  mortgaged  to  different  persons 
was  sold  by  mortgagor  and  proceeds  so  used  as  to  be  incapable  of 
identification,  property  purchased  with  proceeds  not  impressed  with 
trust  in  favor  of  mortgagees;  Peters  Shoe  Co.  v.  Murray,  31  Tex.  Civ. 
261,  71  S.  W.  978,  holding  plaintiff  sending  draft- to  be  collected  and 
bank  remitting  by  draft  which  drawee  refused  to  pay  has  only  debt 
claim  against  collecting  bank's  assignee;  Waddell  v.  Waddell,  36  Utah, 
452,  104  Pac.  749,  where  trustee  misappropriated  trust  funds  wrong- 
fully purchasing  personal  and  making  part  payment  on  real  property 
cestui  que  trust  is  entitled  to  judgment  for  amount  misappropriated 
with  lien  upon  property  acquired;  Watts  v.  Newberry,  107  Va.  240,  57 
S.  E.  659,  where  guardian  de  son  tort  received  funds  belonging  to  his 
ward,  which  he  wrongfully  mixed  with  his  own  property,  so  that  it 
could  not  be  identified  or  traced,  ward  was  not  entitled  to  priority  of 
payment  out  of  guardian's  estate  over  general  creditors;  Fitzgerald  t« 
Irby,  99  Va.  84,  37  S.  E.  778,  holding  fees  due  a  lawyer  used  by  clients 
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in  purchasing  land  are  recoverable  by  his  personal  representatives  who 
are  entitled  to  charge  the  land  purchased;  Carlson  v.  Kies,  75  Wash. 
177,  47  li.  B.  A.  (N.  S.)  817,  134  Pac.  811,  special  deposit  in  bank 
which  subsequently  becomes  insolvent  may  be  recovered  from  receiver, 
if  equal  amount  remains  continuously  in  bank  until  suspension,  although 
identical  money  cannot  be  traced  into  receiver's  hands;  Williams  v.  Smith 
Ins.  Agency,  75  W.  Va.  498,  84  S.  E.  237,  premiums  on  policies  of  in- 
surance collected  by  receiver  of  insolvent  soliciting  agent,  constitute 
trust  fund  for  use  and  benefit  of  insurers  as  cestuis  que  trustent  to  ex- 
clusion of  general  creditors;  Sonuners  v.  Bennett,  68  Wi  Va.  174,  69 
S.  E.  697,  where  cotenant  was  entitled  to  interest  in  unpaid  purchase 
money  for  all  lands  sold,  and  his  share  of  purchase  money  was  re- 
invested in  certain  tracts  of  land,  these  lands  were  impressed  with 
same  express  trust  under  which  lands  were  originally  held;  dissenting 
opinion  in  In  re  First  State  Bank,  152  Iowa,  732,  133  N.  W.  357, 
majority  holding  that  owner  of  money  received  by  bank  as  trust  fund 
is  not  entitled  to  preference  over  other  creditors  unless  it  appears  that 
such  money  has  come  into  hands  of  receiver  either  as  distinct  and 
traceable  fund  or  as  augumentation  of  estate  as  whole;  German  Fire 
Ins.  Co.  V.  Kemple,  66  Mo.  App,  373,  holding,  where  bank  collects  note 
and  appropriates  the  fund,  amount  may  be  recovered  from  receiver; 
Anheuser-Busch  Brewing  Assn.  v.  Morris,  36  Neb.  33,  53  N.  W.  1038, 
holding,  where  bank  appropriates  collection,  owner  a  preferred  claim- 
ant in  case  of  insolvency;  Capital  Nat.  Bank  v.  Coldwater  Nat.  Bank,  49 
Neb.  789,  59  Am.  St.  Bep.  574,  69  N.  W.  116,  holding  bank  which  collects 
note  a  trustee,  and  owner  may  recover  as  a  preferred  claimant ;  McLeod 
V.  Evans,  66  Wis.  409,  57  Am.  Bep.  290,  28  N.  W.  175,  holding,  where 
bank  appropriates  proceeds  of  note  given  it  for  collection,  claim  of 
owner  preferred  to  that  of  general  creditors ;  Foster  v.  Rincker,  4  Wyo. 
492,  493,  35  Pac.  472,  holding  equity  will  chaise  fund  of  bank  in  hands 
of  receiver  with  amount  of  note  received  for  collection;  Continental 
Nat.  Bank  v.  Weems,  69  Tex.  497,500, 5  Am.  St.  Bep.  90,  93,  6  S.  W.  805, 
806,  holding,  where  bank  has  appropriated  money  collected,  trust  at- 
taches to  fund  in  hands  of  receiver;  Boone  County  Nat.  Bank  v.  Lati- 
mer, 67  Fed.  30,  holding  trust  is  imposed  upon  residuum  of  money 
coming  into  hands  of  receiver,  where  bank  has  appropriated  collection ; 
First  Nat.  Bank  v.  Armstrong,  36  Fed.  62,  holding,  where  bank  collects 
draft  and  fails,  if  fund  can  be  traced  it  may  be  recovered;  First  Nat. 
Bank  v.  Hummel,  14  Colo.  269,  20  Am.  St.  Bep.  265,  8  L.  B.  A.  792, 
23  Pac.  989,  tracing  money  in  hands  of  private  banker's  administrator; 
Philadelphia  Nat.  Bank  v.  Dowd,  38  Fed.  176,  178,  2  L.  B.  A.  483,  484, 
holding,  where  collection  on  draft  cannot  be  traced,  owner  is  a  simple 
contract  creditor;  Sherwood  v.  Central  Michigan  Sav.  Bank,  103  Mich. 
116,  holding  person  who  delivers  money  to  bank,  with  direction  to  pay 
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mortgage,  is  a  preferred  creditor;  Drovers'  etc.  Nat.  Bank  v.  Roller,  85 
Md.  499,  60  Am.  St.  Rep.  347,  36  L.  R.  A.  769,  37  Atl.  31,  holding,  after 
assignment  by  agent,  principal  may  recover  proceeds  of  goods;  Myers 
V.  Board  of  Education,  51  Kan.  102,  37  Am.  St  Rep.  268,  32  Pac.  662, 
holding  money  misappropriated  by  bank  a  charge  upon  assets  coming 
into  hands'  of  assignee ;  Davenport  Plow  Co.  v.  Lamp,  80  Iowa,  725,  20 
Am.  St.  Rep.  444,  45  N.  W.  1050,  following  trust  fund  into  hands  of 
insolvent  corporation's  assignee;  Peak  v.  EUicott,  30  Kan.  162,  46 
Am.  Rep.  92,  1  Pac.  502,  holding  person  who  deposits  money  with  bank, 
with  directions  to  pay  note,  is  a  preferred  creditor;  Harrison  v.  Smith, 
S3  Mo.  216,  53  Am.  Rep.  574,  holding  claim  for  money  sent  to  a  bank 
to  loan  is  preferred;  Flint  Road-Cart  Co.  v.  Stephens,  32  Mo.  App.  347, 
350,  holding  claim  for  money  deposited  with  cashier  to  indemnify  him 
^s  surety  is  preferred;  Anderson  v.  Pacific  Bank,  112  Cal.  602,  53  Am. 
St.  Rep.  230,  32  L.  R.  A.  480,  44  Pac.  1064,  holding  deposit  to  secure 
bank  as  surety  may  be  recovered,  as  preferred  claim,  after  insolvency, 
although  fund  has  been  commingled;  Holly  v.  Domestic  etc.  Missionary 
Soc,  85  Fed.  249,  250,  holding,  where  intrusted  money  was  deposited 
and  part  checked  out,  trust  is  imposed  upon  balance;  Montague  v.  Pa- 
cific Bank,  81  Fed.  606,  holding  money  deposited,  with  directions  to 
pay  out,  may  be  recovered  as  against  general  creditors;  State  v.  Bank 
of  Commerce,  54  Neb.  729,  75  N.  W.  29,  holding  bank  knowingly  re- 
ceiving deposit  from  county  treasurer  is  a  trustee  and  county  has  first 
lien  upon  its  assets;  United  States  v.  National  Bank  of  Asheville,  73 
Fed.  385,  holding  bank  receiving  deposits  from  postmaster  becomes 
bailee  of  government;  Board  of  Fire  etc.  Commrs.  v.  Wilkinson,  119 
Mich.  655,  44  L.  R.  A.  499,  78  N.  W.  898,  holding  claim  for  money  ille- 
gally deposited  by  commissioner  is  preferred ;  Independent  Dist.  t.  King, 
80  Iowa,  501,  45  N.  W.  909,  holding  claim  for  money  deposited  by  school 
trustee  is  preferred;  Pundmann  v.  Sehoerich,  144  Mo.  156,  45  S.  W. 
1114,  holding,  where  city  flinds  are  deposited  with  firm  and  checked  out, 
sureties  on  official  bond  have  a  lien  upon  assets  of  firm;  Skiff  v.  Stod- 
dard, 63  Conn.  227,  228,  232,  21  L.  R.  A.  115,  117,  26  Atl.  883,  884,  885, 
proceeds  of  bonds  sold  by  broker  held  a  trust  fund  b^onsring  to  seller; 
Merchants '  Nat.  Bank  v.  School  District  No.  8,  94  Fed.  707,  36  C.  C.  A. 
432,  holding  national  bank  receiving  money  to  pay  bonds  is  a  trustee; 
Importers'  &  Traders'  Nat.  Bank  v.  Peters,  123  N.  Y.  279,  25  N.  E.  320, 
liolding  trustee  presumed  to  have  drawn  his  own  money,  balance  in  bank 
belongs  to  beneficiary;  McKee  v.  Lamon,  159  U.  Sc  322,  40  L.  Ed.  167, 
16  Sup.  Ct.  13,  holding,  where  money  is  deposited  by  one  person  for 
benefit  of  another,  a  trust  is  imposed  upon  it ;  Third  Nat.  Bank  v.  Still- 
water Gas  Co.,  36  Minn.  78,  30  N.  W.  441,  holding  money  obtained  by- 
fraud  subject  to  trust,  and  may  be  recovered  from  bank,  although  de- 
I)ositcd  in  name  of  trustee;  Wasson  v.  Hawkins,  59  Fed.  236,  237,  hold- 
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ing,  where  money  and  securities  are  deposited  a  few  minutes  before 
bank  closed,  fund  in  bands  of  receiver  is  impressed  with  a  trust ;  Mdssey 
T.  Fisher,  62  Fed.  959,  holding,  where  note  is  paid  but  not  delivered  up, 
this  is  a  payment  as  against  receiver;  Portland  Steamship  Co.  v.  Dana, 
172  Mass.  449,  52  N.  E.  525,  holding  principal  has  preferred  claim 
against  estate  of  deceased  agent;  San  Diego  County  v.  California  Nat. 
Bank,  52  Fed.  61,  63,  holding  special  certificate  of  deposit  a  lien  oh 
fund  in  hands  of  receiver;  Houghten  v.  Davenport,  74  Me.  596,  holding 
beneficiary  may  follow  trust  money  invested  in  land;  Mercantile  Ins. 
Co.  V.  Weld,  85  Md.  687,  36  Atl.  446,  holding  trust  securities  in  posses- 
sion of  estate  of  deceased  insolvent  may  be  recovered ;  Long  v.  Buf ord; 
24  Fed.  245,  holding  rule  as  to  persons  purchasing  trust  property  applies 
to  express,  implied  and  constructive  trusts;  Farmers*  &  Traders'  Bank 
V.  Kimball  Milling  Co.,  1  S.  D.  395,  397,  36  Am.  St  Rep.  744,  745,  47 
N.  W.  404,  405,  holding  bank  may  follow  trust  funds  into  mill  machin- 
ery and  real  estate;  First  Nat.  Bank  v.  Payne,  85  Va.  898,  8  L.  R,  A. 
287,  9  S.  E.  156,  holding  bank  entitled  to  reclaim  trust  money  if  it  can 
be  traced;  Donham  v.  Hahn,  127  Mo.  445,  30  S.  W.  135,  holding  pur- 
chaser of  real  estate  from  trustee  ex  maleficio  occupies  no  better 
position ;  Snorgrass  v.  Moore,  30  Mo.  App.  239,  holding  trust  fund  misap^- 
plied  by  receiver,  may  be  recovered;  Wells  v.  Stout,  38  Fed.  811,  hold- 
ing claim  for  money  held  by  bank  in  trust  may  be  set  off  in  suit  brought 
by  receiver;  Smith  v.  Combs,  49  N.  J.  Eq.  423,  425,  24  Atl.  10,  11,  hold*- 
ing,  where  executor  mingles  trust  funds  and  becomes  insolvent,  benefi- 
ciary is  entitled  to  preference;  Edwards  v,  Culberson,  111  N.  C.  344, 
18  L.  R.  A.  205,  16  S.  E.  234,  holding,  where  woman  fraudulently  obtains 
money,  on  promise  of  marriage,  land  in  which  it  was  invested  may  bo 
recovered;  Standard  Oil  Co.  v.  Hawkins,  74  Fed.  402,  88 L. R.  A. 748, 20 
C.  C.  A.  468,  holding,  where  trust  funds  cannot  be  reclaimed  in  specie  re- 
ceiver of  national  bank  may  pay  out  of  funds ;  Bumham  v.  Borth,  89  Wis. 
370,  62  N.  W.  99,  holding  claim  for  money  deposited  by  trustee  in  insol- 
vent bank  not  entitled  to  preference ;  In  re  Plankinton  Bank,  89  Wis.  387, 
58  N.  W.  786,  holding  claim  for  money  collected  by  president,  without 
knowledge  of  bank,  is  not  preferred;  Thuemmler  v.  Berth,  89  Wis.  388, 
389,  62  N.  W.  95,  96,  holding,  where  bank  receives  draft  for  collection, 
and  collecting  bank  credits  amount  and  first  bank  fails,  depositors  not 
entitled  to  preference;  Commercial  Nat.  Bank  v.  Armstrong,  39  Fed. 
692,  holding  only  such  funds  can  be  recovered  as  have  come  into  hands 
of  receiver  and  can  be  traced ;  Slater  v.  Oriental  Mills,  18  R.  I.  356,  357> 
27  Atl.  444,  445,  holding,  where  property  has  been  entirely  dissipated, 
trust  funds  cannot  be  recovered;  Metropolitan  Nat.  Bank  v.  Campbell 
Commission  Co.,  77  Fed.  708,  holding  trustor  has  no  preference  where 
trust  fund  has  not  entered  into  assets  and  it  cannot  be  traced;  Holly 
V.  Domestic  etc.  Missionary  Society,  92  Fed.  747,  34  C.  C.  A.  649,  holding 
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trust  money  used  to  pay  legacy  cannot  be  recovered  from  legateee  who 
acted  in  good  faith ;  Fletcher  v.  Sharpe,  108  Ind.  279,  9  N.  E.  143,  hold- 
ing administrator  depositing  funds  not  entitled  to  preference  upon  bank 
becoming  insolvent;  Peters  v.  Bain,  13a  U.  S.  694,  38  L.  Ed.  704,  10 
Sup.  Ct.  362,  holding  violation  of  fiduciary  relations  does  not  make 
'whole  assignment  for  benefit  of  creditors  void;  Morket  v.  Smith,  33 
Kan.  70,  5  Pac.  397,  Snailham  v.  Isherwood,  151  Mass.  321,  23  N.  E. 
1136,  Studebaker  v.  First  Nat.  Bank  (Tex.  Civ.  App.),  42  S.  W.  574, 
Anderson  v.  Walker  (Tex.  Civ.  App.),  49  S.  W.  951,  Straughan  v.  Hall- 
wood,  30  W.  Va.  295,  8  Am.  St.  Rep.  48,  4  S.  E.  405,  Tufts  v.  People 's 
Bank,  69  N.  J.  L.  382,  35  Atl.  793,  Cox  v.  Wells,  49  N.  J.  Eq.  574,  25 
Atl.  939,  Merchants  &  Farmers'  Bank  v.  Austin,  48  Fed.  29,  and  Man- 
hattan Co.  V.  Blake,  148  U.  S.  425,  37  L.  Ed.  608,  13  Sup.  a.  645,  all 
arguendo. 

Distinguished  in  In  re  Stewart,  178  Fed.  471,  where  claimant  depos- 
ited money  in  private  bank  of  bankrupt  at  time  when  latter  was  insol- 
vent and  knew  it,  trust  was  impressed  upon  general  fund  for  benefit 
of  claimant,  so  long  as  funds  of  bank  remain  greater  than  his  deposits ; 
In  re  Smith,  Thomdyke  &  Brown  Co.,  159  Fed.  271,  where  corporation 
merely  became  debtor  of  association  to  extent  of  general  deposits, 
association's  assignee  was  not  entitled  to  priority  over  other  general 
creditors  of  corporation  in  distribution  of  assets  in  bankruptcy ;  Beugnot 
V.  Tremoulet,  111  La.  19,  35  South.  368,  where  mother  of  minor  intrusts 
funds  of  minor  with  one  who  confuses  them  with  own,  and  obtains 
large  credit  thereby,  latter  is  chargeable  with  interest;  Huetteman  v. 
Yiesselman,  48  Mo.  App.  590,  Ferchen  v.  Amdt,  26  Or.  129,  46  Am.  St. 
Rep.  606,  29  L.  R.  A.  666,  37  Pac.  163,  Ulrici  v.  Bolckeler,  72  Mo.  App. 
667,  Windstanley  v.  Second  Nat.  Bank,  13  Ind.  App.  548,  41  N.  E. 
958,  Marion  Nat.  Bank  v.  Thompson,  101  Ky.  284,  40  S.  W.  905,  First 
Nat.  Bank  v.  Denson,  115  Ala.  666,  22  South.  524,  Smith  v.  Des  Moines 
Nat.  Bank,  107  Iowa,  625,  631,  78  N.  W.  240,  242,  First  National  Bank 
of  Sharon  v.  Valley  State  Bank,  60  Kan.  627,  57  Pac.  612,  Barbour  v. 
Larue,  106  Ky.  546,  51  S.  W.  5,  Reddington  v.  Lanahan,  59  Md.  438, 
Swift  V.  Williams,  68  Md.  252,  256,  11  Atl.  839,  841,  Englar  v.  OfPutt, 
70  Md.  87,  14  Am-  St.  Rep.  886,  16  Atl.  499,  Little  v.  Chadwick,  151 
Mass.  Ill,  7  L.  R.  A.  571,  23  N.  E.  1005,  Shields  v.  Thomas,  71  Miss. 
269,  270,  42  Am.  St.  Rep.  462,  468,  14  South.  86,  87,  Walker  v.  Man- 
hattan R.  Co.,  25  Fed.  254,  Cecil  Nat.  Bank  v.  Thurber,  59  Fed.  915, 
8  C.  C.  A.  365,  Spokane  County  v.  Clark,  61  Fed.  539,  540,  National 
Heeling  Mach.  Co.  v.  Abbott,  70  Fed.  55,  City  Bank  v.  Blackmore,  75 
Fed.  774,  21  C.  C.  A.  514,  Independent  District  of  Pella  v.  Beard,  83 
Fed.  10,  11,  12,  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis.  242,  58  N.  W. 
385,  Rock  Springs  Nat.  Bank  v.  Luman,  6  Wyo.  141,  42  Pac.  878  (see 
dissenting  opinion  in  6  Wyo.  156,  42  Pac.  883),  Hummel  v.  First  Nat. 
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Bank^  2  Colo.  App.  574,  32  Pae.  74,  State  v.  Oreensdale,  106  Ind.  367, 
55  Am.  Bep.  755,  6  N.  E.  927,  and  Bank  of  Florence  v.  United  States 
Savings  Co.,  104  Ala.  302,  16  South.  Ul. 

Right  to  pursue  and  recover  trust  funda.    Note,  S2  Am.  St.  Bep. 
'       125,  126,  128,  129. 

Bight  of  principal  to  deposit  made  by  agent  in  own  name.    Note, 
78  Am.  Dec.  238. 

Agent's  x)ower  to  use  principal's  property  to  pay  own  debt.    Note, 
14  L.  B.  A.  234. 

Where  bank  has  constmctiTe  notice  of  equities  of  a  tbird  person  In 
money  or  securities  deposited  with  it,  it  has  no  lien  upon  such  deposits  for 
its  advances,  as  against  such  third  persons.  So  held  as  against  insurance 
company  whose  general  agent  had  accomit  with  bank  in  his  name  as  agent. 
Approved  in  Geyser-Marion  Gold  Min.  Co.  v.  Stark,  106  Fed.  563, 
53  L.  B.  A.  684,  45  C.  C.  A.  467,  holding  corporation  is  liable  where 
it  cancels  certificate  and  transfers  stock  on  signature  of  trustee,  known 
as  such,  without  inquiry  for  cestui  or  his  assent  thereto ;  Carroll  County 
Bank  v.  Rhodes,  69  Ark.  48,  63  S.  W.  70,  holding  bank  taking  tax 
deposits  for  collector's  debts,  the  bondsmen  of  collector  making  good 
the  shortage  will  be  subrogated  to  rights  of  State  in  funds;  Titeomb 
V.  Richter,  89  Conn.  231,  93  Atl.  528,  where  agent  opened  account  with 
brokers  in  his  name  as  trustee,  brokers  were  not  put  upon  inquiry  that 
funds  were  not  his  own,  so  as  to  be  liable  to  principal  for  amount  lost 
by  agent  in  purchasing  and  selling  stock  on  margin;  Furber  v.  Dane, 
203  Mass.  117,  89  N.  £.  230,  securities  pledged  to  bank,  to  secure  speci- 
fied demand  cannot  be  held  for  other  demands,  though  against  same 
debtor,  and  bank  may  not  apply  deposit  of  debtor  to  payment  of 
matured  indebtedness  where  same  is  fully  protected  by  other  collateral 
security ;  Bank  of  Hickory  v.  McPherson,  102  Miss.  868,  69  South.  936, 
where  commissioner  to  sell  land  in  partition  received  in  payment  for 
land  check  payable  to  him  as  commissioner,  bank  crediting  check  to 
him  personally  and  aiding  him  in  using  proceeds  to  pay  personal  debts 
was  liable  to  beneficiaries  for  misappropriation  of  funds ;  First  Nat.  Bank 
V.  City  Nat.  Bank,  102  Mo.  App.  363,  76  S.  W.  490,  where  bank  depositor 
made  deposit  to  credit  of  general  account  and  bank  not  notified  that  he 
intended  deposit  to  be  applied  in  payment  of  note  to  another  bank, 
first  bank  could  apply  deposit  to  overdraft ;  McStay  Supply  Co.  v.  John 
S.  Cook  ft  Co.,  35  Nev.  296,  297,*  299,  132  Pac.  548,  549,  where  agent 
io  collect  and  remit  for  claims  belonging  to  corporation,  without  au- 
thority deposited  proceeds  to  his  own  account  in  bank  to  which  he 
was  indebted,  corporation  was  equitable  owner,  and  bank  had  no  au- 
thority to  apply  same  to  a?:ent's  debt;  Brookhouse  v.  Union  Pub.  Co., 
73  N.  H.  373,  111  Am.  St.  Rep.  627,  2  L.  B.  A.  (N.  S.)  998,  62  Atl.  222, 
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where  treasurer  of  defendant  was  plaintiff's  guardian  and  withdrew 
funds  ^om  other  sources  and  gave  draft  to  assistant  treasurer,  who 
deposited  them,  and  guardian  as  treasurer  drew  money  for  personal 
benefit,  defendant  not  chargeable  with  notice  of  trust;  Jeffray  v.  Towar, 
63  N.  J.  Eq.  544,  53  Atl.  187,  holding  depositary  receiving  deposit  under 
circumstances  sufficient  to  put  him  on  inquiry  whether  trust  property, 
and  no  inquiry  was  made,  is  charged  with  constructive  notice;  McLeod 
V.  Despain,  49  Or.  547,  124  Am.  St.  Bep.  1066,  19  L.  B.  A.  (N.  S.)  276, 
90  Pac.  496,  plaintifE  having  received  assignment  of  note  payable  to 
W.  as  trustee,  was  put  upon  inquiry  as  to  terms  and  conditions  under 
whicfi  it  was  executed;  Shute  v.  Hinman,  34  Or.  583,  58  Pac.  883, 
holding  general  deposit  of  estate  funds  known  as  such  by  bank  cannot 
be  impressed  with  a  trust  after  general  assignment  of  bank;  Interstate 
Nat.  Bank  v.  Claxton,  97  Tex.  578,  65  L.  R.  A.  820,  80  S.  W.  607,  where 
ba^  permitted  factor  to  overdraw  and  after  his  insolvency  applied 
funds  of  principal  to  payment  of  debt,  it  was  liable  to  principal ;  Reynes 
v,,Pumont,  130  U.  S.  391,  32  L.  Ed.  944,  9  Sup.  Ct.  496,  holding  bank 
has  no  general  lien  upon  securities  deposited  for  sx>ecial  purpose; 
Greene  v.  Jackson  Bank,  18  R.  I.  780,  30  Atl.  9M,-  holding  bank  has 
a  liep  upon  depositor's  interest  in  a  note;  Munnerlyn  v.  Augusta  Bank, 
88  Ga,  338,  14  S.  E.  555,  and  McLaughlin  v.  First  Nat.  Bank  of  Dcad- 
y^ppd,  6  Dak.  411,  43  N,  W.  716,  both  holding  bank  bound  to  honor 
chepk  of  trustee;  Freeholders  of  Essex  v.  Newark  Nat.  Bank,  48  N.  J.  Eq. 
53,  21  Atl.  186,  holding  bank  bound  to  honor  check  of  trustee,  and  if 
it , acts  in  good  faith  not  liable  to  principal;  Evangelical  Synod  v.  Schoe- 
npich,  143  Mo.  661,  662,  45  S.  W.  649,  holding,  where  church  funds 
were  used  by  firm,  church  has  preferred  demand;  Gerard  v.  McCormick, 
130  N.  Y.  266,  14  L.  R.  A.  287,  29  N.  E.  116,  holding  fact  that  check 
w.as  signed  as  agent  sufficient  to  put  bank  on  inquiry;  Jones  v.  Van 
Dpren,  130  U.  S.  691,  32  L.  Ed.  1079,  9  Sup.  Ct.  687,  holding  person 
taking  property  with  knowledge  of  trust  is  bound  by  it ;  Wolffe  v.  State, 
79,  Ala-  206,  207,  58  Am.  Rep.  590,  591,  holding  draft  drawn  by  person 
as  treasurer  sufficient  to  put  indorsee  on  inqui,ry;  Farmers  &  Merchants' 
B^ijk  V.  Farwell,  58  Fed.  635,  7  C.  C.  A.  391,  holding  assignee  of  in- 
surance policy  preferred  to  bank  to  which  assignor  agreed  to  pay 
pVj^ceeds;  Lackett  v.  Rumbaugh,  45  Fed.  37,  holding  funds  in  hands 
of  attorney,  to  be  applied  to  particular  purpose,  not  subject  to  gar- 
nishment; Schuler  v.  Laclede  Bank,  27  Fed.  426,  holding  check  does 
not ,  operate  as  equitable  assignment  until  bank  has  notice ;  Gary  v. 
People's  National  Bank,  26  S.  C.  549,  550,  551,  4  Am.  St.  Rep.  740,  741, 
7^^,  2  S.  E.  572,  573,  holding,  where  guardian  deposits  money  as  such 
ai^d  (^iest,  his  executor  not  entitled  to  recover  it;  Allen  v.  St.  Louis 
Bank,  ;20  U.  S.  40,  30  L.  Ed.  578,  7  Sup.  Ct.  467,  holding  pledge  by 
factor  to  bank  that  knows  his  representative  capacity  is  invalid;  Thur- 
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ber  V.  Cecil  Nat.  Bank,  52  Eed.  514^  holding  pledge  by  agent  of  ware- 
house receipt  to  bank  having  knowledge  is  void;  Morrill  v.  Raymond, 
28  Kan.  419,  42  Am.  St.  Eep.  168,  holding  trust  money  deposited  in 
name  of  trustee  not  subject  to  garnishment;  Marx  v.  Pa^rker,  9  Wash. 
476,  48  Ajn.  St.  Rep.  851,  37  Pac.  675,  holding  funds  belonging  to  city 
deposited  by  agent  not  subject  to  garnishment;  Buffalo  County  Bank 
V.  Hanson,  34  Neb.  458,  51  N.  W.  1036,  holding  bank,  as  assignee  of 
lessor,  holding  securities  of  lessee,  has  no  lien  upon  them  for  rent; 
Pearce  v.  DiU,  149  Ind.  143,  48  N.  E.  790,  holding,  where  bank  has 
notice  of  misapplication  of  trust  funds,  it  is  liable;  Strauss  v.  Trades- 
men's Nat.  Bank,  122  N.  Y.  384,  25  N.  E.  373,  holding  bank  has  no 
right  to  misapply  deposit  made  for  payment  of  third  person's  check; 
Manhattan  Bank  v.  Walker,  130  U.  S.  278,  82  L.  Ed.  964,  9  Sup.  Ct. 
523,  holding  bank  that  delivers  pledged  securities  to  agent,  knowing 
that  he  is  going  to  misapply  them,  is  liable ;  State  Nat.  Bank  v.  Dodge, 
124  U.  S.  344,  81  L.  Ed.  462,  8  Sup.  Ct.  527,  holding  bank  is  justified 
.  in  assuming  that  court  and  officers  are  performing  their  duty  in  dis- 
tributing trust  funds ;  State  Nat.  Bank  v.  Reilly,  124  111.  470,  14  N.  E. 
659,  holding  bank  not  liable  for  funds  checked  out  and  misappropriated 
by  clerk  of, Bankruptcy  Court;  Clemmer  v.  Drovers'  Nat.  Bank,  157  111. 
217,  41  N.  E.  732,  holding  bank  may  not  apply  factor's  account  to  set- 
tlement of  his  indebtedness ;  Atkinson  v.  Ward,  47  Ark.  537,  2  S.  W.  78, 
declaring  a  trust  in  lands  purchased  by  agent  with  principal's  funds; 
Bundy  v.  Town  of  Monticello,  84  Ind.  127,  holding  money  deposited 
by  trustee  of  town  cannot  be  applied  by  bank  to  payment  of  trustee's 
liabiUty;  Shepard  v.  Meridian  Nat.  Bank,  149  Ind.  551,  48  N.  E.  351, 
holding  funds  held  by  county  clerk,  wrongfully  paid  to  his  creditors, 
who  had  knowledge,  may  be  recovered;  Goodwin  v.  American  Nat. 
Bank,  48  Conn.  568,  holding  bank  not  charged  with  notice  of  fraud 
where  depositor  changed  funds  from  his  trust  to  his  private  account; 
Petrie  V.  Torrent,  88  Mich.  58,  49  N.  W.  1081,  holding  existence  of  fidu- 
ciary relations  sufficient  to  compel  accounting;  Clark  v.  First  Nat. 
Bank,  57  Mo.  App.  286,  holding,  where  bank  has  knowledge  that  deposit 
is  a  trust  fund,  it  cannot  apply  it  to  individual  debt;  Cady  v.  South 
Omaha  Nat.  Bank,  46  Neb.  763,  65  N.  W.  909,  holding  trust  fund  can- 
not be  applied  to  payment  of  agent's  overdraft;  Custer  County  v. 
Walker,  10  S.  D.  598,  74  N.  W.  1042,  holding  deposit  by  county  treas- 
urer cannot  be  applied  to  settlement  of  his  personal  account;  Spring- 
field Inv.  Co.  V.  Copeland,  160  Mass.  383,  89  Am.  St.  Rep.  492,  35  N.  E. 
1134,  holding  wife's  money  deposited  in  name  of  deceased  husband 
does  not  pass  to  his  personal  representatives ;  Duckett  v.  Bank  of  Balti- 
more, 88  Md.  20,  41  Atl.  162,  holding,  where  bank  accepts  trust  check 
in  x>ayment  of  individual  liability,  amount  of  check  may  be  recovered; 
Sayre  v.  Weil,  94  Ala.  474,*  15  L.  R.  A.  546,  10  South.  548,  holding 
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application  of  trust  deposit  to  payment  of  personal  indebtedness  is 
void  as  to  beneficiary. 

Distinguished  in  lUmmel  v.  Bean,  68  Kan.  602,  64  L.  B.  A.  786,  75 
Pac.  1119,  bank  receiving  from  agent  moneys  of  principal  for  deposit 
in  agent's  name  without  notice  of  agency  may  apply  same  to  overdraft. 

Title  to  deposit  in  fiduciary  capacity.    Note,  42  Asl  Bep.  168. 

Bankers'  liens  not  founded  on  express  contract.  Note,  4  Am.  St. 
Eep.  208. 

Lien  of  bankers  not  founded  on  contract.  Note,  111  Am.  St.  Bep. 
424. 

Effect  of  writings  in  favor  of  ''trustee"  but  not  indicating  the 
beneficiary  or  the  terms  of  the  trust.  Note,  82  Am.  St.  Bep. 
520. 

When  a  bank  does  not  take  title  to  money  deposited  with  or  col- 
lected by  it,  and  the  right  to  recover  such  money  upon  the  in- 
solvency of  the  bank.    Note,  86  Asl  St.  Bep.  80S. 

Liability  of  bank,  other  depositary,  or  drawee  for  applying  fidu- 
ciary's deposit  on  own  debt.    Note,  52  L.  B.  A.  799. 

Liability  of  bank  for  failure  to  prevent  misappropriation  by  fidu- 
ciary.   Note,  L.  B.  A.  19150,  525. 

General  lien  of  banker.    Note,  8  E.  B.  0.  612. 

National  bank  In  liquidation  exists  for  purpose  of  being  sued,  and  it 
is  no  defense  that  j^aintiff  haa  also  filed  creditois*  bill  against  Its  lA- 
dividnal  stockholders. 

Approved  in  Jewett  v.  United  States,  100  Fed.  838,  holding  national 
bank  president  chosen  by  shareholders  to  close  affairs  in  liquidation, 
etc.,  is  "agent"  within  statute  and  punishable  as  such  for  misapplying 
its  assets;  Sherman  v.  Sherman  &  Lyon  Co.,  64  Nl  J.  Eq.  63,  53  Atl. 
229,  holding  foreign  special  agent  collecting  money  and  without  au- 
thority mingles  same  with  funds  of  his  principal,  an  insolvent  corpo- 
ration, receiver  thereof  is  trustee  for  full  amount;  Farmers'  Nat.  Bank 
v.  Suther,  28  Okl.  807,  116  Pac.  174,  national  bank  may  voluntarily 
liquidate  under  section  5220  of  Revised  Statutes  of  1901,  and  is  not 
thereby  dissolved  as  corporation,  but  may  sue  and  be  sued  by  name, 
for  purpose  of  winding  up  its  business;  Muir  v.  Citizens'  Nat.  Bank, 
39  Wash.  58,  80  Pac.  1007,  national  bank  going  into  voluntary  liquida- 
tion is  not  required  to  register  subsequent  transfer  of  stock  and  to  issue 
new  stock  to  transferee ;  Pritchard  v.  Barnes,  101  Wis.  89,  90,  76  N.  W. 
1107,  1108,  holding  national  bank  in  liquidation  is  capable  of  suing 
and  being  sued;  Hutchinson  v.  Crutcher,  98  Tenn.  427,  87  L.  B.  A.  91, 
39  S.  W.  727,  holding  insolvency  of  national  bank  does  not  extinguish 
the  corporation;  Richards  v.  Attleborough  Nat.  Bank,  148  Mass.  191, 
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1  L.  B.  AL  783,  19  N.  E.  354,  holding  directors  of  insolvent  national 
bank  may  submit  claim- to  arbitration;  Farmers'  Nat.  Bank  v.  Backus, 
74  Minn.  264,  77  N.  W.  143,  holding  national  bank,  after  expiration 
of  charter,  subject  to  suit;  Chemical  Nat.  Bank  v.  Hartford  Deposit 
Co.,  161  U.  S.  8,  40  L.  Ed.  598,  16  Sup.  Ct.  442,  holding  legal  existence 
of  national  bank  not  destroyed  by  insolvency;  Irons  v.  Manufacturers' 
Nat.  Bank,  27  Fed.  596,  holding,  after  national  bank  has  gone  into 
liquidation,  president  may  bind  it  by  giving  notes;  Attorney  General 
V.  Superior  etc.  R.  R.  Co.,  93  Wis.  612,  67  N.  W.  1140,  and  Swan  Land 
etc.  Co.  V.  Frank,  39  Fed.  460,  both  holding  corporation  not  dissolved 
by  nonuse  of  its  franchise;  United  States  v.  Jewett,  84  Fed.  143,  hold- 
ing agent  appointed  by  bank  in  liquidation  may  be  prosecuted  for  em- 
bezzlement; Hasselman  v.  Japanese  Development  Co.,  2  Ind.  App.  188, 
27  N.  E.  320,  holding  insolvent  corporation  maintains  its  existence  for 
pmrpose  of  winding  up  its  affairs;  Richmond  v.  Irons,  121  U.  S.  61, 
SO  L.  Ed.  875,  7  Sup.  Ct.  804,  holding  liquidation  of  national  bank  fol- 
lows that  of  partnership;  Commercial  Nat.  Bank  v.  Motherwell  Iron 
etc.  Co.,  95  Tenn.  187,  29  L.  B.  A.  168,  31  S.  W.  1005,  holding,  until 
dissolution,  corporation  is  a  going  concern;  Shappard  v.  Cage,  19  Tex. 
Civ.  App.  208,  46  S.  W.  839,  judgment  recovered  in  name  of  bank  in 
voluntary  liquidation  is  valid. 

Fleas  irregularly  lUed  and  defective,  under  tliirty-flrst  role,  need  not 
b6  traveneiL 

Approved  in  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  328,  79  C.  C.  A. 
259,  following  rule;  Computing  Scale  Co.  v.  Moore,  139  Fed.  200,  where 
plea  in  equity  is  not  properly  verified,  complainant  should  disregard 
plea  and  take  decree  pro  confesso;  Sheffield  Furnace  Co.  v.  Witherow, 
149  U.  S.  576,  87  L.  Ed.  855,  13  Sup.  Ct.  937,  Preston  v.  Finley,  72  Fed. 
853,  American  Steel  etc.  Co.  v.  Wire  Drawers'  etc.  Unions,  90  Fed.  599, 
and  Taylor  v.  Brown,  32  Fla.  340,  13  South.  958,  all  holding  demurrer 
lacking  affidavit  and  certificate  should  be  disre^rded. 

Distinguished  in  Brazoria  County  v.  Youngston  Bridge  Co.,  80  Fed. 
13,  25  C.  C.  A.  306. 

Failure  to  lUe  relocation  not  ground  for  reversal  where  trial  is  had  as 
thoufith  real  issue  had  been  perfected. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  973,  where  in- 
sured died  after  commencement  of  suit  to  cancel  X)olicy,  but  before 
answer,  whereupon  action  brought  on  policy,  plea  in  bar  alleging  death 
and  pendency  of  law  action  does  present  objection  to  want  of  equity; 
Farley  v.  Kittson,  120  U.  S.  316,  80  L.  Ed.  689,  7  Sup.  Ct.  467,  holding 
objection  to  equity  in  plaintiff's  bill  must  be  taken  by  demurrer  and 
not  by  plea;  McCloskey  v.  Barr,  38  Fed.  171,  holding  multifariousness 
XI— 28 
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must  be  taken  advantage  of  by  demurrer  and  not  by  plea;  National 
Heeling  Mach.  Co.  v.  Abbott,  77  Fed.  463,  and  Gillespie  v.  Union  Nat. 
Bank,  41  Fed.  233,  arguendo. 

104  U.  8.  78-83,  26  L.  Ed.  058,  KELLY  ▼.  PITTSBUBG. 

Fiftb  amendment  Is  a  restriction  upon  powers  of  Federal  govemment 
and  has  no  reference  to  powers  of  State  government. 

Approved  in  Scribner  v.  State,  9  Okl.  Cr.  477,  132  Pac.  937,  immunity 
under  State  Constitution  can  only  be  claimed  by  testifying  under  agree- 
ment  with  prosecuting  attorney  approved  by  court,  or  by  testifying 
under  compulsion  of  court  after  claiming  privilege  of  silence;  Ander- 
.  son  V.  State,  8  Okl.  Cr.  109,  Ann.  Oas.  19140,  814,  126  Pac.  848,  sixth 
amendment  to  Federal  Constitution  that  accused  in  criminal  case  shall 
have  compulsory  process  for  obtaining  witnesses  does  not  limit  or  con- 
trol prosecution  in  State  court;  Ex  parte  Simmons,  5  Okl.  Cr.  438,  115 
Pac.  396,  violation  of  city  ordinance  prohibiting  sale  of  intoxicating 
liquor,  or  having  such  liquor  in  possession  for  purpose  of  sale,  may 
be  prosecuted  in  summary  manner  without  trial  by  jury;  Spies  v.  Illi- 
nois, 123  U.  S.  166,  81  L.  Ed.  86,  8  Sup.  Ct.  24,  holding  bill  of  rights 
in  Federal  Constitution  not  intended  as  a  limitation  on  power  of  State. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 
14  L.  R.  A.  601. 

Method  of  collecting  taxes  in  vogue  in  this  conntry,  although  not 
Judicial,  is  due  process  of  law. 

Approved  in  Louisville  &  *N.  R.  Co.  v.  Bosworth,  230  Fed.  196,  assess- 
ment of  railroad  property  by  board  charged  with  that  duty  is  subject 
to  review  by  courts,  where  fundamentally  wrong  principle  was  adopted, 
although  fraud  is  not  shown. 

Federal  courts  will  not  review  errors  of  State  courts  upon  the  subject 
of  taxation. 

Approved  in  Braxton  County  Court  v.  West  Virginia,  208  U.  S.  197, 
52  L.  Ed.  451,  28  Sup.  Ct.  275,  regulation  of  municipal  corporations 
is  peculiarly  within  State  control,  legislature  determining  taxing  body, 
taxing  districts,  and  limits  of  taxation ;  Forsyth  v.  Hanunond,  166  U.  S. 
518,  41  L.  Ed.  1100,  l7  Sup.  Ct.  670,  holding  fixing  boundaries  of  a  city 
a  State  question;  Kimball  v.  City  of  Grantsville,  19  Utah,  368,  45 
L.  R.  A.  629,  684,  57  Pac.  2,  7,  holding  annexation  of  property  to  city 
proper  exercise  of  power. 

Taxation  of  farming  lands,  hronght  within  boundaries  of  a  city,  for 
municipal  purposes,  Is  not  a  taking  of  property  without  due  process  of  law. 
Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  675,  36  Sup.  Ct. 
260,  statute  of  Florida  requiring  every  able-bodied  man  to  work  for 
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six  ten-hour  days  om  public  roads  within  county  of  his  residence,  and 
imposing  penalties  for  willful  failure  to  do  so,  does  not  violate  due 
process  clause  of  Federal  Constitution;  Hunter  v.  City  of  Pittsburgh, 
207  U.  S.  178,  52  L.  Ed.  159,  28  Sup.  Ct.  40,  act  providing  for  union  of 
contiguous  municipalities,  under  which  cities  of  Pittsburgh  and  Allegheny 
were  consolidated,  is  not  invalid  as  depriving  city  of  Allegheny  of  due 
process  of  law,  by  permitting  voters  of  larger  city  to  overpower  voters 
of  smaller  city  and  compel  union;  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  203,  50  L.  Ed.  158,  26  Sup.  Ct.  36,  duei  process  of 
law  is  denied  Kentucky  corporation  by  tax  under  Kentucky  statute 
on  rolling  stock  permanently  located  in  other  States  and  employed  there 
in  business ;  Hibben  v.  Smith,  191  U.  S.  325,  48  L.  Ed.  201,  24  Sup.  Ct. 
88,  holding  due  process  of  law  applies  in  assessment  for  local  improve- 
ment even  though  two  members  of  lev3dng  board  were  owners  of  lots 
abutting  on  the  improvement ;  Turpin  v.  Lemon,  187  U.  S.  58,  47  L.  Ed. 
74,  23  Sup.  Ct.  23,  holding  tax  sale  by  sheriff  will  not  be  set  aside  as 
illegal  as  not  complying  with  statute  unless  plaintiff  shows  his  injury 
by  its  application;  Jackson  Lumber  Co.  v.  McCrimmon,  164  Fed.  764, 
statute  of  Florida  providing  for  assessment  of  property  for  not  more 
than  three  previous  years  where  it  has  escaped  assessment  and  provid- 
ing for  hearing  before  county  board,  notice  of  meetings  of  which  shall 
be  given  by  publication  is  valid;  Duncan  v.  Ramish,  142  Cal.  691,  76 
Pac.  663,  holding  person  assessed  for  street  improvement  cannot  attack 
assessment  on  ground  that  finding  that  benefits  exceeded  damages,  where 
he  failed  to  file  statuory  remonstrance;  People  v.  Pitcher,  56  Colo,  369, 
138  Pac.  518,  law  of  1911,  providing  that  Tax  Commission  may  deal  with 
aggregate  values  of  different  counties  as  fixed  by  assessors  or  equalized 
by  county  boards,  does  not  violate  due  process  clause,  although  it  does 
not  require  giving  of  special  notice  before  making  change  in  valuation 
in  any  county;  Toney  v.  Macon,  119  Ga.  87,  46  S.  E.  82,  upholding  An- 
nexation Act  of  December  13,  1900;  People  v.  Apfelbaum,  251  HI.  27, 
95  N.  E.  998,  authority  of  State  board  of  health  under  Medical  Prac- 
tice Act  of  1899,  to  revoke  license  to  practice  medicine  for  advertising 
under  name  not  his  own,  does  not  violate  due  process  clause  of  Federal 
Constitution ;  Campbell  v.  State,  171  Ind.  708,  87  N.  E.  214,  proceedinc? 
to  seize  and  destroy  intoxicating  liquor  being  statutory  and  not  civil 
case  at  common  law  when  Constitution  was  adopted,  defendant  is  not 
entitled  to  jury  trial;  State  v.  Barker,  116  Iowa,  102,  89  N.  W.  206, 
holding  statute  authorizing  District  Court  to  appoint  trustees  of  water- 
works in  cities  of  first  class  is  unconstitutional,  as  divesting  city's  con- 
trolling its  property;  Barfield  v.  Gleason,  111  Ky.  514,  63  S.  W.  968, 
holding  taxation  for  local  improvements  is  based  upon  equivalent  not 
upon  exact  compensation,  and  courts  will  not  interfere  with  legislative 
discretion   properly  exercised;   Attorney   General   v.    SpringwelPs  Tp. 
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Board,  143  Mich.  634,  107  N.  W.  91,  upholding  See.  Acts  1905,  p.  1068, 
annexing  territory  of  Detroit;  State  v.  Village  of  Gilbert,  127  Minn. 
460,  149  N.  W.  954,  holding  territory  annexed  to  village  was  so  con- 
ditional as  properly  to  be  subjected  to  village  government;  State  v. 
Kansas  City,  233  Mo.  225,  134  S.  W.  1026,  imposition  of  higher  taxes 
on  property  within  city  limits  is  not  valid  objection  to  extension  of  city 
limits  on  theory  that  such  taxes  constituted  taking  of  property  without 
due  process  of  law;  Cunningham  v.  Northwestern  Improvement  Co.,  44 
Mont.  217,  119  Pac.  664,  1  N.  C.  C.  A.  741,  act  taxing  wages  of  em- 
ployees and  levying  tax  upon  employer  for  every  ton  of  coal  mined,  to 
provide  fund  for  payment  of  accident  insurance  and  disability  benefits 
for  employees  in  coal  mines,  is  valid;  Trainor  v.  Maverick  Loan  etc.  Co., 
80  Neb.  627,  114  N.  W.  933,  act  for  levying  taxes  and  providing  for 
means  of  enforcement  is  within  power  of  legislature;  Taylor  v.  Craw- 
ford, 72  Ohio  St.  670,  69  L.  B.  A.  806,  74  N.'  E.  1068,  upholding  act  of 
1902,  for  cleaning  and  keeping  in  repair  public  ditches,  drains  and 
watercourses;  Gay  v.  Thomas,  6  Okl.  21,  46  Pac.  584,  upholding  act 
providing  for  listing  and  assessing  personalty  in  Indian  reservations 
and  unorganized  territory  at  different  time  from  that  6xed  for  listing 
property  in  organized  counties;  Horton  v.  City  of  Newjwrt,  27  R.  I. 
288,  294,  8  Ann.  Oas.  1097,  1  L.  B.  A.  (N.  S.)  512,  61  Atl.  761,  763, 
upholding  Laws  1900-1,  p.  110,  c.  804,  §  9,  requiring  payment  of  salaries 
of  Newport  police  commissioners  from  funds  of  city;  Wood  v.  Quimby, 

20  R.  I.  490,  40  Atl.  165,  holding  notice  given  by  town  assessors  of  a 
fire  district  which  fails  to  meet  the  necessary  requirements  is  fatally 
defective;  State  v.  King,  64  W.  Va.  607,  63  S.  E.  494,  provision  of  State 
Constitution  forfeiting  land  for  nonentry  on  tax  books  is  not  contrary 
to  Fourteenth  Amendment  to  Federal  Constitution;  dissenting  opinion 
in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  335,  45  L.  Bd.  886, 

21  Sup.  Ct.  629,  majority  holding  property  will  be  taken  by  lawful 
process  if  legislature  authorizes  a  street  pavement  and  apportions  entire 
cost  upon  abutting  lots  according  to  their  frontage;  dissenting  opinion 
in  Slutts  V.  Dana,  138  Iowa,  257,  115  N.  W.  1121;  majority  holding 
that  under  act  providing  that  cities  of  6rst  class  shall  not  be  part  of 
county  for  bridge  purposes,  county  board  has  no  authority  to  tax  prop- 
erty in  cities  of  first  class  to  pay  bonds  issued  for  building  of  bridges 
in  county  without  city;  Taggart  v.  Claypool,  145  Ind.  596,  32  L.  B.  A. 
588,  44  N.  E.  20,  holding  annexation  of  property  to  a  city  not  a  taking; 
Davis  V.  Point  Pleasant,  32  W.  Va.  295,  296,  9  S.  E.  230„  231,  holding 
town  may  tax  agricultural  lands  within  extended  limits;  Furg^on  v. 
Snohomish,  8  Wash.  673,  24  L.  B.  A.  798,  36  Pac.  971,  holding  municipal 
taxation  of  agricultural  lands  not  unconstitutional;  Sawyer  v.  Dooley, 
21  Nev.  394,  32  Pac.  438,  holding  summary  process  for  collection  of 
taxes  is  lawful;  Power  v.  Larrabee,  2  N.  D.  153,  49  N.  W.  727,  holding, 
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where  hearing  on  assessments  is  provided,  it  is  due  process;  Spencer  v. 
Merchant,  126  U.  S.  366,  81  L.  Ed.  767,  8  Sup.  Ct.  926,  holding,  where 
property  owner  may  be  heard  on  street  assessments,  this  is  due  process; 
Tallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  168,  41  L.  Ed.  392,  17  Sup.  Ct. 
67,  holding  assessment  upon  hearing  by  irrigation  district  is  valid; 
Wmiams  v.  Eggleston,  170  U.  S.  310,  42  L.  Ed.  1049,  18  Sup.  Ct.  619, 
holding  apportioning  assessment  to  various  towns  for  condemnation  of 
toll  bridge  is  l^al;  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Public  Works, 
172  U.  S.  45,  48  L.  Ed.  859,  19  Sup.  Ct.  95,  holding,  where  party  has  a 
right  to  be  heard,  tax  is  valid;  Forsythe  v.  City  of  Hammond,  68  Fed. 
777,  holding  tax  is  constitutional,  although  proceeds  may  be  applied 
to  unconstitutional  debt;  Wulze  v.  Board  of  Suprs.  of  San  Francisco, 
101  Cal.  20,  40  Am.  St.  Bep.  28,  35  Pac.  364,  holding,  in  matters  of  taxa- 
tion, personal  notice  is  not  necessary;  Minor  v.  Sheriff,  43  La.  Ann. 
341,  9  South.  60,  holding,  although  benefits  derived  from  levy  are  un- 
equal, tax  is  valid;  Lockey  v.  Walker,  12  Mont.  686,  31  Pac.  641,  hold- 
ing charter  provision  that  assessments  are  to  be  made  in  manner  pro- 
vided therein  is  valid;  Cummings  v.  Hyatt,  64  Neb.  44,  74  N.  W.  414, 
holding  taxation  for  irrigation  is  valid;  Cincinnati  etc.  R.  R.  Co.  v. 
Railroad  Commissioners,  81  Ky.  510,  holding  assessments  of  railroads 
by  commission  is  valid;  Woolverton  v.  Albany,  152  Ind.  79,  62  N.  E. 
456,  enlai^ement  of  municipal  boundaries  is  a  legislative  matter,  and 
wishes  of  those  interested  may  be  disregarded ;  Pennsylvania  R.  R.  Co. 
V.  Pittsburg,  104  Pa.  St.  541,  holdfng  taxes  may  be  imposed  on  railroad 
for  city  purposes;  State  v.  Sponaugle,  45  W.  Va.  421,  48  L,  R.  A.  731, 
32  S.  E.  286,  holding  clause  id  Constitution  forfeiting  land  for  failure 
to  return  it  for  taxation  is  valid;  State  v.  Armstrong,  19  Utah,  117, 
56  Pac.  1079,  holding  legislature  may  empower  commissioners  to  raise 
or  lower  assessments;  Commonwealth  v.  Lehigh  Valley  R.  Co.,  129  Pa. 
St.  457,  18  Atl.  411,  holding  provision  requiring  treasurer  of  corpora- 
tion to  assess  and  collect  tax  on  corporate  loans  is  valid;  Salt  Creek 
Valley  Turnpike  Co.  v.  Parks,  60  Ohio  St.  681,  28  L.  B.  A.  773,  36  N.  E. 
307,  holding  power  conferred  on  court  to  declare  turnpike  road  aban- 
doned, without  right  of  trial  by  jury,  or  appeal,  is  due  process ;  Thomas 
V.  Gay,  169  U.  S.  278,  42  L.  Ed.  746,  18  Sup.  Ct.  346,  holding  cattle  of 
nonresidents  grazing  in  territory  subject  to  taxation ;  Hazzard  v.  0  'Ban- 
non,  36  Fed.  856,  holding  injunction  will  issue  to  restrain  fraudulent 
assessment. 

Distinguished  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S. 
358,  45  L.  Ed.  895,  21  Sup.  Ct.  638,  holding  property  will  be  taken  by 
lawful  process  if  legislature  authorizes  a  street  pavement  and  appor- 
tions entire  cost  upon  abutting  lots  according  to  their  frontage. 

DistinjTuished  also  in  People  v.  Daniels,  6  Utah,  300,  22  Pac.  163. 
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What  is  due  process  of  law.  *Note,  20  Am.  St.  Bep.  554. 

Taxation  of  fanning  land  within  municipal  limits.  Note,  Ann. 
Cas.  1912A,  S44. 

Municipal  tax  on  rural  lands.    Note,  84  L.  B.  A.  195. 

Legislative  power  to  annex  territory  to  municipalities.  Note,  27 
L.  R.  A.  742. 

Injunction  against  collection  of  tax  on  excessive  assessment.  Note, 
16  L.  R.  A.  (N.  S.)  810. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance^ 
funds,  and  compensation  acts  modeled  after  the  British  Compen- 
sation Act  of  1906.    Note,  10  N.  0.  0.  A.  51. 

Miscellaneous.  Cited  in  New  Louisville  Jockey  Club  v.  City  of  Oak- 
dale,  231  U.  S.  739,  58  L.  Ed.  461,  34  Sup.  Ct.  317,  generally ;  Mayor  etc. 
of  South  Morgantown  v.  City  of  South  Morgantown,  49  W.  Va.  731, 
40  S.  E.  16,  holding  in  absence  of  constitutional  prohibition,  legislature 
has  power  to  divide  large  municipalities,  reorganize  them,  and  to  con- 
solidate small  ones  in  the  promotion  of  public  interest. 

104  U.  8.  83-87,  26  L.  Ed.  660,  DAVIS  ▼.  SPEIDEN. 

Where  party  is  without  assets,  it  is  error  to  dismiss  bill  of  reyiew  for 
failure  to  perform  decree,  erroneous  on  the  face  of  the  record. 

Approved  in  In  re  Brown,  213  Fed.  701,  bill  of  review  may  be  filed 
without  leave  to  correct  errors  apparent  on  face  of  record ;  Perkins  v. 
Tyre,  24  App.  D.  C.  453,  454,  performance  of  decree  before  filing  bill 
of  review  may  be  exercised  by  poverty,  want  of  assets,  or  other  inability 
to  perform ;  Wallamet  Iron  etc.  Co.  v.  Hatch,  9  Sawy.  647,  19  Fed.  349, 
holding  application  to  file  bill  of  review  without  performance  of  decree 
should  be  made  upon  notice;  MiUer  v.  Clark,  47  Fed.  851,  holding  party 
not  entitled  to  bill  of  review  without  payment  of  costs;  Elimberly  ▼. 
Arms,  40  Fed.  555,  arguendo. 

Bills  of  review  in  federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Gas.  195. 

104  n.  8.  88-92,  26  L.  Ed.  662,  EXEIN  V.  NEW  YORK  LIFE  INS.  CO. 

Contract  of  life  insurance  Is  an  entire  contract,  subject  to  forfeiture 
for  nonpayment  of  stipulated  premiums. 

Approved  in  Modem  Woodmen  of  America  v.  Texis,  117  Fed.  372, 
64  C.  C.  A.  293,  holding  by-laws  of  fraternal  insurance  constitute  part 
of  contract,  and  agent  cannot  waive  forfeiture  when  beneficiary  fails 
to  meet  premiums  as  required;  Cherokee  Const.  Co.  v.  Bishop,  86  Ark. 
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500,  126  Am.  St.  Eep.  1098,  112  S.  W.  192,  coal  lease  providing  that 
mine  should  not  be  idle  for  more  than  thirty  consecutive  days  in  one 
year  was  forfeitable  at  option  of  lessors,  where  only  mine  was  not 
operated  for  ten  consecutive  months  in  1904  and  three  or  four  months 
in  1905 ;  Brown  v.  Knights  of  the  Protected  Ark,  43  Colo.  294,  96  Pac. 
452,  default  in  payment  of  assessments  operates  instantly  to  forfeit  cer- 
tificate  of  mutual  benefit  society;  McElhone  v.  Massachusetts  Benefit 
Assn.,  2  App.  D.  C.  402,  that  insured  was  ill  and  unable  to  attend  to 
business  when  assessment  notice  was  received  is  not  sufficient  excuse 
to  avoid  forfeiture  of  policy;  Hipp  v.  Fidelity  Mut.  Ldfe  Ins.  Co.,  128 
6a.  498,  12  L.  R.  A.  (N.  8.)  819,  57  S.  E.  895,  that  insured  was  ill  and 
unable  to  attend  to  business  when  premium  note  fell  due  would  not 
prevent  forfeiture  of  policy  for  nonpayment  of  premium;  Illinois  Life 
Ins.  Co.  V.  McKay,  6  Ga.  App.  289,  64  S.  E.  1132,  where  insurance 
premium  was  due  to  be  paid  at  home  office  in  Chicago  on  May  21st, 
letter  containing  amount  of  premium,  mailed  in  Georgia  on  May  20th, 
which  could  not  reach  destination  on  or  before  date  of  payment,  did 
not  constitute  payment;  Public  Savings  Ins.  Co.  v.  Coombes,  59  Ind. 
App.  526,  108  N.  E.  245,  in  action  on  industrial  life  policy  stipulating 
for  forfeiture  for  nonpayment  of  premiums,  but  providing  for  payment 
of  benefits  if  death  occurs  while  premiums  are  in  arrears  not  exceeding 
four  weeks,  evidence  was  held  to  show  payment  of  premiums  to  within 
four  weeks  of'  insured 's  death ;  Supreme  Lodge,  K.  of  H.  v.  Jones,  35 
Ind.  App.  V 130,  69  N.  E.  721,  where  member  of  beneficial  society  failed 
to  pay  February  dues  and  creditor  paid  such  dues  after  his  death  and 
received  receipt  therefor,  society  not  estoppe/i  to  declare  forfeiture  for 
nonpayment,  it  not  knowing  of  death  at  time  of  payment;  Whiteside  v. 
North  American  etc.  Ins.  Co.,  200  N.  T.  325,  35  L.  B.  A.  (N.  S.)  696, 
93  N.  E.  950,  insured  was  not  excused  from  performance  of  condition 
in  accident  policy  that  insured  must  be  notified  of  sickness  of  insured 
for  which  he  expects  to  claim  benefits  by  fact  that  he  was  delirious  and 
unable  to  remember  policy,  as  notice  might  have  been  given  by  some 
one  else;  Clifton  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  168  N.  C.  501,  84 
S.  E.  818,  where  insurance  company  notified  insured  that  it  could  not 
accept  overdue  premiums  until  lie  furnished  certificate  of  health,  but 
such  premiums  were  not  returned  until  after  his  death,  forfeiture  of 
policy  was  not  waived;  Travelers'  Fire  Ins.  Co.  v.  Mercer,  32  Okl.  505, 
122  Pac.  135,  provision  in  contract  of  insurance  that  failure  to  pay 
premium  note  when  due  shall  work  forfeiture  is  valid;  McCullough  v. 
Home  Ins.  Co.,  118  Tenn.  270,  12  Ann.  Gas.  626,  100  S.  W.  106,  stipula- 
tion for  suspension  of  liability  under  insuraiffce  policy  in  case  of  de- 
fault in  payment  of  premium  is  valid;  Thompson  v.  Fidelity  Mut. 
Life  Ins.  Co.,  116  Tenn.  567,  115  Am.  St  Bep.  828,  6  L.  B.  A. 
(N.  S.)  1039,  92  S.  W.  1101,  1102,  where  annual  premiun/  on  policy  is 
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payable  in  installments,  failure  to  pay  any  installment  works  forfeiture, 
though  condition  be  construed  as  condition  subsequent ;  Mercer  v.  South 
Atlantic  etc.  Ins.  Co.,  Ill  Va.  705,  69  S.  E.  963,  insurer  may  refuse 
check  for  overdue  premium  tendered  when  insured  is  fatally  ill,  where 
notice  had  been  given  that  right  of  nonfeiture  under  policy  would  be 
exercised  for  nonpayment  of  prenuum  note  when  due;  Knights  of  Co- 
lumbus V.  Burroughs'  Beneficiary,  107  Va.  678,  17  L.  B.  A.  (N.  S.) 
246,  60  S.  E.  42,  where  by-laws  of  fraternal  insurance  order  provide 
that  failure  to  pay  assessment  ipso  facto  forfeits  assessment,  failure 
to  pay  within  prescribed  time  after  notice  works  forfeiture;  Stutz- 
man  v.  Cicero  etc.  Fire  Ins.  Co.,  150  Wis.  266,  136  N.  W.  605,  provi- 
sions in  mutual  fire  insurance  policy  for  forfeiture  of  policy  upon  fail- 
ure to  pay  assessments  were  self -executing,  so  as  to  suspend  delinquent 
member. 

Distinguished  in  Burridge  v.  New  York  Life  Ins.  Co.,  211  Mo.  179,  109 
S.  W.  567,  under  statutes  of  Missouri  insurance  company  cannot,  be- 
cause of  loan  to  insured,  cancel  policy  to  pay  loan,  and  deduct  indebted- 
ness other  than  for  past  premium  payments. 

Equity  will  not  reUeva  against  forfeiture  of  life  inrazance  policy  for 
failure  to  pay.  premiums. 

Approved  in  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  347,  47  L.  Ed.  211, 
23  Sup.  Ct.  130,  holding  forfeiture  having  accrued  on  insurance  policy 
company  does  not  waive  same  by  sending  accepted  note  to  agent  prior 
to  maturity,  note  not  being  paid  then;  Foster  Hose  Supporter  Co.  v. 
Taylor,  184  Fed.  73,  106  C.  C.  A.  467,  granting  injunction  to  prevent 
forfeiture  of  license  to  manufacture  under  patent,  where  default  of 
licensee  was  merely  in  payment  of  royalties  and  their  payment  with 
interest  will  fully  compensate  licensor;  MacMahon  v.  United  States  Life 
Ins.  Co.,  128  Fed.  392,  68  L.  B.  A.  87,  63  C.  C.  A.  130,  holding  insurance 
company  ci^nnot  cancel  policies  for  nonpayment  of  draft  sent  by  insured 
and  accepted  by  insurer  in  payment  for  such  policies;  Manhattan  Life 
Ins.  Co.  V.  Wright,  126  Fed.  85,  61  C.  C.  A.  138,  holding  in  insurance 
time  of  pa3nQaent  of  premium  is  the  essence  of  contract,  and  stipulation 
to  that  effect  is  valid  and  enforceable;  Schmertz  v.  United  States  Life 
Ins.  Co.,  118  Fed.  255,  55  C.  C.  A.  104,  holding  indulgence  of  insurance 
company  in  payment  of  premiums  and  acceptance  after  stipulated  time 
in  certain  year  or  years  does  not  estop  the  denial  of  repetition;  Mutual 
Reserve  Fund  Life  Assn.  v.  Simmons,  107  Fed.  422,  46  C.  C.  A.  393, 
holding  provisions  of  life  insurance  policy  that  although  delivered  policy 
will  be  ineffective  until  ^rst  premium  had  been  paid  is  valid  and  en- 
forceable; Rife  V.  Union  Cent.  Life  Ins.  Co.,  129  Cal,  460,  62  Pac.  49, 
holding  where  parties  under  the  insurance  jwlicy  agreed  to  modify  the 
terms  of  the  contract  in  nullifying  certain  conditions  therein  the  same 
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is  binding;  Equitable  Loan  Co.  v.  Waring,  117  Ga.  656, 44  S.  E.  344,  hold- 
ing  eorporation  having  charter  authority  to  deal  in  stocks,  etc.,  and  to 
issue  investment  certificates  payable  in  installments  can  by  same  author- 
ity subject  holder  to  fine  or  forfeiture;  Tibbits  v.  Mutual  etc.  Ins.  Co., 
159  Ind.  673,  675,  65  N.  E.  1034,  holding  provision  in  insurance  policy, 
making  same  forfeitable  if  premiums  are  not  paid  at  or  before  a  certain 
hour  on  certain  days,  is  valid ;  London  etc.  Accident  Co.  v.  Siwy,  35  Ind. 
App.  346,  66  N.  E.  483,  employer  failing  to  notify  insurer  of  action  by 
employee  for  injuries  until  issue  joined  and  case  set  for  trial  does  not 
comply  with  condition  of  policy  requiring  immediate  notice;  Wells 
V.  Vermont  Life  Ins.  Co.,  28  Ind.  App.  623,  62  N.  E.  502,  holding  insur- 
ance policy  nonforfeitable  after  three  annual  payments,  with  right  to 
receive  paid-up  policy  within  six  months  after  default,  right  is  forfeited 
after  that  period;  Oesting  v.  City  of  New  Bedford,  210  Mass.  401,  96 
N.  E.  1096,  where  grantor  of  land  to  city  reserved  right  of  entrjr  and 
removal  of  buildings  on  or  before  future  date,  failure  of  grantor  to 
effect  severance  before  such  date  operated  as  forfeiture;  Ressler  v. 
Fidelity  etc.  Life  Ins.  Co.,  110  Tenn.  415,  75  S.  W.  735,  where  premium 
note  stated  that  if  not  paid  at  maturity  policy  void,  failure  to  pay  note 
at  maturity  rendered  X)olicy  void,  though  policy  contained  no  such  pro- 
vision; Metropolitan  Life  Ins.  Co.  v.  Bradley,  98  Tex.  232,  68  L.  B.  A. 
509,  82  S.  W.  1031,  New  York  statute  prohibiting  forfeiture  of  life  poli- 
cies for  failure  to  pay  premium  unless  notice  mailed  to  insured  in  State 
does  not  apply  where  insured  lived  in  Texas  and  policy  there  delivered, 
though  premiums  and  policy  payable  in  New  York;  dissenting  opinion 
in  Columbian  etc.  Assn.  v.  Hopper,  24  Ind.  App.  186,  53  N.  E.  1057, 
majority  holding  insured  becoming  sick  while  in  good  standing  does  not 
forfeit  membership  if  sick  benefits  are  in  excess  of  subsequent  dues  un- 
paid ;  dissenting  opinion  in  Maginnis  v.  Knickerbocker  Ice  Co.,  112  Wis. 
398,  88  N.  W.  304,  majority  holding  grantee  of  land  with  conditions 
subsequent  attached  forfeits  on  breach  of  conditions,  and  grantor  may 
invoke  jurisdiction  of  equity  to  quiet  title  thereto;  Carpenter  v.  Cen- 
tennial Mut.  Assn.,  68  Iowa,  456,  56  Am.  St.  Eep.  857,  27  N.  W.  457, 
holding  failure  to  pay  premium,  as  the  result  *of  sickness,  does  not  avoid 
forfeiture;  Thompson  Knickerbocker  Life  Ins.  Co.,  104  U.  S.  258,  26 
L.  Ed.  767,  holding  failure,  because  of  sickness,  to  pay  premium  note 
forfeits  policy;  Hawkshaw  v.  Supreme  Lodge  Knights  of  Honor,  29 
Fed.  773,  holding  insanity  no  excuse  for  failure  to  pay  assessments  of 
benevolent  association;  Continental  Ins.  Co.  v.  Daly,  33  Kan.  606,  7  Pac. 
161,  holding  ignorance  of  widow  that  premium  was  due  does  not  avoid 
forfeiture;  Smith  v.  New  England  Mutual  Ins.  Co.,'  63  Fed.  772,  11 
C.  C.  A.  411,  holding  acceptance  of  premium  note  by  agent  without 
authority  does  not  affect  forfeiture;  D'Orlu  v.  Bankers'  etc.  Mutual 
Life  Assn.,  46  Fed.  356,  holding  tender  after  day  stipulated  docs  not 
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cure  forfeiture;  Curtin  v.  Grand  Lodge  of  Missouri  A.  0.  U.  W.,  65  Mo. 
App.  300,  holding  nonpayment  of  assessments  ground  of  forfeiture; 
Pitts  V.  Hartford  Life  etc.  Ins.  Co.,  66  Conn.  384,  50  Am.  St  Bep.  101, 
34  Atl.  97,  holding  failure  to  pay  assessments  forfeits  policy;  Forbes  v. 
Union  Central  Life  Ins.  Co.,  151  Ind.  92,  51  N.  E.  84,  failure  to  pay  pre- 
mium avoids  policy;  Southern  Building  etc.  Assn.  v.  Anniston  etc.  Trust 
Co.,  101  Ala.  589,  46  Am.  St.  Rep.  141,  29  L.  R.  A.  125,  15  South.  127, 
holding  building  and  loan  association  may  forfeit  stock  for  failure  to 
pay  assessments;  Kellner  v.  Mutual  Life  Ins.  Co.  of  New  York,  43  Fed. 
628,  holding  payment  of  premium  at  time  stipulated  is  of  the  essence  of 
the  contract;  Laughlin  v.  Fidelity  Mut.  Life  Assn.,  8  Tex.  Civ.  App. 
453,  28  S.  W.  413,  holding  failure  by  company  to  demand  payment  of 
premium  note  does  not  affect  forfeiture;  Selvage  v.  John  Hancock 
Mutual  Life  Ins.  Co.,  12  Fed.  605,  holding,  where  insured  was  misled  by 
agent  as  to  date  of  payment  of  premium,  payment  wiU  be  excused :  Den- 
neky  v.  McNulta,  86  Fed.  828,  41  L.  R.  A.  611,  30  C.  C.  A.  422,  barrows 
V.  Southern  Building  €tc.  Assn.  (Tenn.),  50  S.  W.  667,  and  Gerling  v. 
Agricultural  Ins.  Co.,  39  W.  Va.  699,  20  S.  E.  691,  all  arguendo. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  729,  77 
S.  W.  939,  holding  accident  jwlicy  provision  forfeiting  right  for  non- 
payment of  premiums  prior  to  accident  waived  whereby  custom  agent 
requested  insured  to  hold  premiums  until  collector  called;  Maginnis  v. 
Knickerbocker  Ice  Co.,  112  Wis.  396,  88  N.  W.  303,  holding  grantee  of 
land  with  conditions  subsequently  attached  forfeits  on  breach  of  condi- 
tions, and  grantor  may  invoke  jurisdiction  of  equity  to  quiet  title 
thereto. 

Distinguished  also  in  Kentucky  Life  etc.  Ins.  Co.  v.  Kaufman.  102 
Ky.  6,  42  S.  W.  1105,  Burkheiser  v.  Mutual  Accident  Assn.,  61  Fed. 
818,  26  li.  R.  A.  114,  10  C.  C.  A.  94,  and  Phoenix  Ins.  Co.  v.  Tomlinson, 
125  Ind.  90,  21  Am.  St.  R^p.  208,  9  L.  R.  A.  320,  25  N.  E.  128. 

Forfeiture  of  policy  for  nonpayment  of  premium.    Note,  87  Am. 
Rep.  600. 

Relief  in  equity  from  forfeitures.    Note,  86  Am.  St.  Rep.  52,  01. 

Effect  of  incapacitating  illness  or  insanity  on  failure  to  pay  insur- 
ance premium.    Note,  12  L.  R.  A.  (N.  S.)  820.. 

104  n.  8.  93-99,  26  L.  Ed.  665,  METCAU*  V.  WTLLIAMS. 

In  an  action  ex  contractu,  nonjoinder  of.  a  defendant  can  be  taken 
advantage  of  only  hy  plea  In  abatement. 

Approved  in  Wilson  v.  McCormick,  86  Va.  997,  11  S.  E.  976,  following 
rule. 

Nonjoinder    of    defendants    as    ground    for    abatement.    Note,    1 
E.  R.  0. 178,  174. 
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Equity  will  grant  r^ef  to  party  deprived  of  his  right  by  fraud,  acci- 
dent or  mistake^  and  without  remedy  at  law. 

•  Approved  in  Sloss  Iron  etc.  Co.  v.  South  Carolina  &  Q,  R.  Co.,  162 
Fed.  546,  equity  sets  aside  settlements  and  allows  recovery  of  difference 
between  contract  price  and  market  price  of  coal  delivered  and  received 
through  mistake  of  fact  in  supposing  that  deliveries  were  made  under 
eontract;  Sandford  v.  White,  132  Fed.  535,  setting  aside  judgment  where 
attorney  refused  to  call  material  witness  and  stipulated  certain  facts 
which  virtually  defended  client's  cause  of  action;  Bucki  etc.  Lumber  Co. 
v.  Atlantic  Lumber  Co.,  116  Fed.  6,  53  C.  C.  A.  513,  holding  bill  not 
demurrable  for  want  of  equity  where  setoff  pleaded  and  established  by 
undisputed  evidence  was  excluded  from  jury;  Holton  v.  Davis,  108  Fed. 
149,  47  C.  C.  A.  246,  holding  judgment  obtained  by  administrator, 
claimed  to  have  been  obtained  by  fraud,  cannot  be  set  aside  unless  the 
proof  is  clear,  distinct  and  certain;  Allen  v.  Allen,  97  Fed.  529, 
38  C.  C.  A.  336,  holding  judgment  unimpeachable  in  equity  on  grdund 
of  fraud  practised  by  successful  party,  if  it  appear  that  the  fraud,  if 
attempted,  was  unsuccessful;  Nelson  v.  Meehan,  2  Alaska,  493,  where 
judgment  obtained  by  fraud  and  perjury  was  affirmed  on  appeal,  and 
pending  final  disposition  of  case  in  district  court  defendants  by  motion 
and  affidavits  disclosed  fraud  and  perjury  and  moved  to  vacate,  court 
had  'jurisdiction  to  vacate;  Farmers'  etc.  Warehouse  Co.  v.  Pridemore, 
56  W.  Va.  463,  47  S.  E.  263,  refusing  to  enjoin  judgment  on  mere  allega- 
tion that  complainant  is  now  able  to  prove  his  defense  of  action  at  law 
which  he  was  unable  to  prove  at  trial;  Graham  v.  Boston  etc.  R.  R.  Co., 
14  Fed.  760,  holding,  where  great  length  of  time  has  elapsed,  judgment 
of  foreclosure  obtained  by  fraud  will  nbt  be  disturbed;  Marshall  v. 
Holmes,  141  U.  S.  596,  36  L.  Ed.  878,  12  Sap.  Ct.  64,  holding  equity 
will  prevent  execution  of  judgment  where  it  is  against  good  conscience. 
Distinguished  in  Snider  v.  Rinehart,  20  Colo.  457,  39  Pac.  411,  and 
Graver  v.  Faurot,  64  Fed.  244. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  SO  L.  B.  A.  799. 

Person  Is  not  bound  personally  who  signs  a  check  as  agent  in  favor  of 
one  having  knowledge  of  the  agency. 

Approved  in  Great  Lakes  Coal  etc.  Co.  v.  Seither  Transit  Co.,  220 
Fed.  33,  defendant,  as  owner  of  coal  dock  and  as  agent  for  owner  and 
shipper,  receiving  for  storage  and  forwarding  cargo  of  coal  consigned 
to  shipper  in  care  of  defendant,  did  not  have  such  interest  in  coal  as 
rendered  it  liable  for  freight;  State  Bank  of  St.  Johns  v.  McCabe,  135 
Mich.  484,  98  N.  W.  22,  where  bank  deals  with  depositor  as  trustee  and 
recognizes  funds  standing  in  his  name  as  trust  funds,  it  cannot  appro- 
priate them  to' payment  of  trustee's  individual  debt  to  bank;  Janes  v. 
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Citizens'  Bank^  9  Okl.  556,  564,  60  Pao.  293,  295,  admiiting  parol  evi- 
dence to  show  note  signed  by  one  in  official  capacity  as  secretary  of 
corporation  that  it  was  understood  by  parties  that  corporation  was  to  be 
bound;  Keidan  v.  Win^^ar,  95  Mich.  433,  20  L.  R.  A.  712,  54  N.  W.  902, 
holding  person  who  signed  notes  as  agent  may  show  that  payee  under- 
stood that  principal  alone  was  to  be  bound;  Guthrie  v.  Imbrie,  12  Or. 
193,  53  Am.  Rep.  839,  6  Pao.  670,  holding  parol  evidence  admissible  to 
explain  note  signed  by  president  of  corporation;  Kline  v.  Bank  of  Tes- 
cott,  50  Kan.  98,  34  Am.  St  Rep.  109, 18  L.  R.  A.  535,  31  Pac.  690,  hold- 
ing parol  evidence  admissible  to  show  that  parties  understood  that  in- 
dorsement was  intended  to  bind  company  only;  Capital  Savings  Bank 
V.  Swan,  100  Iowa,  723,  69  N.  W.  1067,  holding  note  signed  in  name  of 
corporation  by  president,  secretary  and  treasurer  sufficient  to  put  pur- 
chaser on  inquiry;  Swarts  v.  Cohen,  11  Ind.  App.  23,  38  N.  E.  537,  hold- 
ing note  signed  by  company  by  its  agent  is  ambi^ous  and  parol  evi- 
dence is  admissible;  Bean  v.  Pioneer  Mining  Co.,  66  Cal.  454,  56  Am. 
Rep.  107,  6  Pac.  88,  holding  promissory  note  reading  **we  promise," 
signed  in  name  of  company  by  superintendent,  may  be  shown  to  be  com- 
pany's  note;  Monticello  Bank  v.  Bostwick,  71  Fed.  645,  holding,  where 
note  brokers  act  for  disclosed  principal,  there  is  no  warranty  of  title; 
Anheir  v.  Signor,  8  N.  D.  503,  79  N.  W.  985,  holding  assignment  of  land 
contract  by  one  as  cashier  may  be  explained  by  parol;  Society  of 
Shakers  v.  Watson,  68  Fed,  740,  15  C.  C.  A.  632,  holding,  where  lan- 
guage of  obligation  is  equivocal,  proof  of  surrounding  circumstances  ad- 
missible to  show  party  to  be  charged. 

Distinguished  in  Evans  v.  Marsh,  38  App.  D.  C.  345,  vendor  signing 
contract  of  sale  as  agent  for  co-owners  was  liable  for  return  of  de- 
posit where  good  fee-simple  title  could  not  be  conveyed. 

Distinguished  also  in  Newman  v.  Greeff,  101  N.  Y.  663,  5  N.  E.  336, 
and  Stevenson  v.  Polk,  71  Iowa,  286,  32  N.  W.  344. 

Liability  of  principal  on  negotiable  paper  executed  by  agent.    Note, 
21  L.  R.  A.  (N.  S.)  1061,  1069. 

Ordinarily,  a  person  who  merely  adds  to  bis  name  the  word  "agent"  Is 
personally  bound. 

Approved  in  Standard  Scale  etc.  Co.  v.  Reiter,  199  Fed.  93,  120 
C.  C.  A.  141,  in  action  for  breach  of  contract  for  employment  of  plain- 
tiff as  manager  of  branch  business  to  be  established  in  Chicago,  de- 
fendant was  entitled  to  show  contemporaneous  parol  agreement  between 
parties  in  respect  to  duties  of  plaintiff  as  manager;  American  Trust  Co. 
V.  Canevin,  184  Fed.  663,  107  C.  C.  A.  543,  Roman  Catholic  bishop  hold- 
ing title  to  property  of  diocese  as  trustee  and  indorsing  note  to  raise 
money  for  benefit  of  congregation,  as  irregular  indorser,  with  word 
"trustee"  after  his  name,  was  entitled  to  show  that  he  intended  to  sign 
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in  representative  capacity  only,  and  word  "trustee"  was  not  mere  de- 
scriptio  personae;  National  Surety  Co.  v.  State  Bank,  120  Fed.  698,  61 
L.  B.  A.  894,  56  C.  C.  A.  657,  holding  Federal  court,  sitting  in  equity, 
has  jurisdiction  to  enjoin  unconscionable  judgment  of  State  or  Federal 
courts  that  deprive  defendant  of  meritorious  defense;  Burkhalter  v. 
Peny,  127  Ga.  442,  443,  119  Am,  St.  Rep.  848,  56  S.  E.  633,  634,  in 
action  on  promissory  note  signed  by  agent,  parol  evidence  is  admissible 
to  show  that  parties  intended  obligation  to  be  that  of  principal,  and 
not  of  agent;  Ocilla  Southern  B.  Co.  v.  Morton,  13  Ga.  App.  506,  79 
S.  E.  481,  recovery  may  be  had  against  railway  upon  obligation  signed 
by  one  describing  himself  as  president  upon  proof  that  both  parties 
to  contract  understood  that  it  was  obligation  of  railway,  and  that  rail- 
way received  consideration,  and  either  authorized  or  ratified  contract; 
Holt  V.  Sweetzer,  23  Ind.  App.  242,  55  N.  E.  256,  holding  parol  evidence 
admissible  in  fixing  responsibility  where  note  is  signed  by  corporation 
name  and  followed  by  two  others  with  words  "sec'y"  and  "pres." ;  Brooks 
V.  Twitchell,  182  Mass.  445,  94  Am.  St.  Rep.  666,  65  N.  E.  844,  holding 
court  entering  judgment  in  case  and  all  parties  thereto  assenting  in 
writing  upon  record  to  expunge  judgment  and  begin  anew,  case  can  be 
retired;  State  Banking  Commr.  v.  State  Bank,  185  Mich.  28,  151  N.  W. 
603,  where  one  makes  deposit  in  his  name  as  trustee,  that  designation 
does  not  change  true  relation  to  fund,  which  may  be  established;  Cock- 
rell  V.  Williams,  191  Mo.  App.  260,  177  S.  W.  1092,  where  contract  of 
company  to  refund  certain  amount  if  other  party  requires  it  is  signed 
by  person  as  agent  after  signature  of  company  by  its  president,  ex- 
trinsic evidence  is  admissible  to  show  such  person  is  liable  individually; 
Kippenberg  v.  Greenwood  Min.  &  "Mill.  Co.,  39  Mont.  20,  101  Pac.  162, 
holding  parol  evidence  was  admissible  to  show  that  defendants,  signing 
promissory  note  as  "trustees,"  signed  only  as  agent  of  corporation; 
Wiers  v.  Treese,  27  Okl.  777,  778,  117  Pac.  184,  in  action  on  promissory 
note  of  company  signed  by  president  and  secretary,  parol  evidence  was 
admissible  to  show  signers  intended  to  bind  themselves  individually  and 
not  to  bind  company;  Small  v.  Elliott,  12  S.  D.  574,  76  Am.  St.  Bep. 
682,  82  N.  W.  93,  holding  defendant's  signature  followed  by  "Pt."  parol 
evidence  is  admissible  as  between  original  parties  in  explaining  the 
character  and  capacity;  Memphis  Consolidated  Gas  etc.  Co.  v.  Simpson, 
118  Tenn.  545,  103  S.  W.  791,  where  attorneys  agreed  with  judge  and 
opposing  attorneys  that  judge  might  sign  bill  of  exceptions,  complete 
except  for  transcript  of  testimony  to  be  inserted  later,  client  was  es- 
topped to  object  that  transcript  was  not  properly  incorporated  in  bill 
of  exceptions;  GriflBn  v.  Union  Savings  etc.  Co.,  86  Wash.  610,  150  Pac. 
1130,  contract  of  guaranty  signed  by  person  adding  word  "manager" 
after  signature  must  prima  facie  be  taken  as  mere  descriptio  personae, 
thoujjrh  it  creates  sufficient  ambiguity  to  admit  parol  evidence  as  to  inten- 
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tion  of  signer  to  bind  bank;  dissenting  opinion  in  Andms  v.  Blazzard, 
23  Utah,  264,  63  Pac.  896,  majority  holding  parol  evidehce  inadmissible 
in  reformation  of  contract  where  parties  knew  the  facts  and  language 
^  used  was  intendiBd,  though  mistake  was  made  as  to  legal  effect;  dis- 
senting opinion  in  Matthews  v.  Dubuque  Mattress  Co.,  87  Iowa,  251, 
19  L.  R.  A,  680,  54  N.  W.  227,  holding  promissory  note  reading  "we 
promise  to  pay,"  and  signed  "company,  by  agent,"  is  note  of  agent; 
Shuey  v.  Adair,  18  Wash.  197,  202,  68  Am.  St.  Rep.  885,  889,  39  L.  R.  A. 
476,  478,  51  Pac.  391,  393,  holding  agent  executing  note,  the  face  of 
which  does  not  disclose  principal,  is  bound;  Cragin  v.  Lovell,  109  U.  S. 
198,  27  L.  Ed.  905,  3  Sup.  Ct.  134,  holding,  upon  negotiable  note  made 
by  agent  in  his  own  name,  no  action  lies  against  principal;  Falk  v. 
Moebs,  127  U.  S,  607,  32  L.  Ed.  269,  8  Sup.  Ct.  1323,  holding  parol 
evidence  inadmissible  to  vary  terms  of  indorsement;  Carr  v.  Branch, 
85  Va.  605,  8  S.  E.  480,  holding  executor  covenanting  in  his  own  name, 
although  he  adds  executor  to  his  signature,  is  personally  bound ;  De  Witt 
V.  Berry,  134  U.  S.  316,  33  L.  Ed.  900,  10  Sup.  Ct.  539,  holding  parol 
evidence  inadmissible  to  add  warranty  in  contract  of  sale;  The  Serapis, 
37  Fed.  440,  holding  bill  of  lading  which  does  not  disdpse  principal 
binding  upon  agent  only;  Reid  v.  Diamond  Plate  Glass  Co.,  85  Fed.  197, 
29  C.  C.  A.  110,  holding  parol  evidence  of  reduction  of  price  named 
in  bill  of  sale  of  glass  inadmissible. 

Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  R.  A.  (N.  S.)  5,  16,  27. 

Liability  of  one  signing  bill  or  note  as  agent.    Note,  4  E.  R.  0.  286. 

104  U.  S.  99-105,  26  L.  Ed.  668,  DUDLEY  ▼.  EASTON. 

Assignee  in  bankruptcy  is  not  tbe  agent  of  secured  creditors  wlio  do 
not  proTe  their  claims. 

Approved  in  First  Nat.  Bank  v.  Pennsylvania  Trust  Co.,  124  Fed.  970, 
60  C.  C.  A.  100,  holding  removal  of  bank's  mark  on  steel  billets,  taken 
as  security  without  bank's  knowledge,  did  not  destroy  lien  because  of 
steel  company's  subsequent  bankruptcy;  Sellers  v.  Hayes,  163  Ind. 
430,  72  N.  E.  122,  bankruptcy  trustee  cannot  impeach  mortgage  given 
by  purchaser  from  bankrupt  to  third  party;  Taylor  v.  Taylor,  59  N.  J. 
Eq.  88,  45  Atl.  440,  holding  bankrupt's  trustee  holds  property  subject 
to  creditor's  lien  if  latter  acquired  equitable  lien  by  filing  creditor's 
bill  before  bankruptcy  proceedings;  Long  v.  Bullard,  117  U.  S.  621, 
29  L.  Ed.  1006,  6  Sup.  Ct.  918,  holding  discharge  does  not  release  mort- 
gage created  on  homestead  before  bankruptcy  proceedings ;  New  Orleans 
Nat.  Banking  Assn.  v.  Le  Breton,  4  Woods,  205,  14  Fed.  648,  holding, 
notwithstanding  bankrupt  proceedings,  mortgagee  may  sue  to  set  aside 
fraudulent  transfer  of  land  covered  by  mortgage;  Mason  v.  Hartford 
etc.  R.  R.  Co.,  19  Fed.  55,  arguendo. 
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Assignee,  except  as  to  ftandulent  conveyances  and  preferences,  takes 
as  purchaser  from  Bankrupt. 

Approved  in  Hanson  v.  W.  L.  Blake  &  Co.,  156  Fed.  365,  mortgagor 
having  taken  out  policy  of  insurance  on  property  payable  to  claimant 
as  her  interest  might  appear,  in  accordance  with  agreement  made  when 
d^bt  was  created,  claimant  had  equitable  lien  on  proceeds  of  policy 
enforceable  against  trustee  in  bankruptcy;  Williams  v.  Scott,  122  N.  C. 
548,  29  S.  E.  878,  holding  assignee  takes  as  purchaser  from  bankrupt; 
Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  Ry.  Co.,  75  Ala.  629,  discussing 
title  conferred  by  assignee's  sale  of  railroad. 

As  to  fraudulent  conveyances  and  preferences,  assignee  has  all  the 
rights  of  a  judgment  creditor. 

Approved  in  Bunch  v.  Maloney,  233  Fed.  969,  under  Bankruptcy  Act 
of  1898,  as  amended  1910,  right  of  trustee  as  judgment  creditor  dates 
from  filing  of  petition  in  bankruptcy,  and  does  not  extend  to  transfers 
recorded  within  four  months  prior  to  petition;  Brigman  v.  Covington, 
219  Fed.  502,  135  C.  C.  A.  250,  under  State  statute  and  Federal  Bank- 
ruptcy Act,  chattel  mortgage  given  by  bankrupt,  but  not  registered 
until  within  four  months  of  filing  petition  in  bankruptcy,  is  preference, 
if  on  date  of  registration  mortgagee  knew  mortgagors  were  insolvent, 
though  they  were  solvent  when  mortgage  was  executed;  In  re  Charles- 
town  Light  etc.  Co.,  199  Fed.  851,  bankrupt's  trustee,  though  declared 
by  amended  act  to  have  rights  of  judgment  creditor,  as  well  as  power 
specifically  conferred  by  Bankruptcy  Act,  is  not  to  be  regarded  as 
purchaser  of  bankrupt's  property  for  value ;  In  re  Hurst,  188  Fed.  709, 
grantee,  guilty  of  fraud  in  taking  and  concealing  conveyance  until  few 
days  before  bankruptcy  of  grantor,  may  on  setting  aside  conveyance  as 
fraudulent,  participate  in  proceeds  of  sale  of  property  as  to  debt  not 
involved  in  fraudulent  conveyance  and  incurred  before  its  execution; 
Smith  V.  Au  Gres  Twp.,  150  Fed.  264,  9  L.  R.  A.  (N.  S.)  257,  80  C.  C.  A. 
145,  determining  admissibility  of  affidavit  of  bankrupt  in  action  against 
trustee;  First  Nat.  Bank  v.  Connett,  142  Fed.  40,  5  L,  R.  A.  (N.  S.) 
148,  73  C.  C.  A.  219,  if  chattel  mortgage,  though  given  before,  is  not 
recorded  until  within  four  months  prior  to^  bankruptcy  and  under  cir- 
cumstances which  would  render  it  a  voidable  preference  if  it  had  been 
then  given,  trustee  may  defeat  it  as  preference;  Pearsall  v.  Smith,  149 
U.  S.  234,  37  L.  Ed.  716,  13  Sup.  Ct.  835,  holding,  where  creditors  have 
been  guilty  of  laches  in  case  of  fraudulent  sale,  assignee  stands  in 
their  shoes;  Jones  v.  Smith,  38  Fed.  381,  holding,  where  statute  runs 
against  creditors  with  reference  to  fraudulent  conveyances,  it  is  bind- 
ing upon  assignee. 

Assignee  has  no  interest  in  settling  rights  of  secured  creditors  among 
themsi^ves,  though  requested  to  do  so,  or  in  protecting  dower  or  home- 
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stead  rights,  except  so  far  as  they  may  aifect  the  fond  to  which  he  is 
entitled  for  distribution. 

Distin^shed  in  In  re  National  Boat  &  Engine  Co.,  216  Fed.  212, 
bankruptcy  court  has  jurisdiction  to  determine  validity,  extent  and 
relative  priority  of  liens  on  proceeds  which  stand  as  substitute  of  prop- 
erty sold,  and  trustee  should  appear  to  protect  rights  of  estate. 

Miscellaneous.  Cited  in  Empire  State  etc.  Co.  v.  Trustee  of  Fisher 
&  Co.,  67  N.  J.  Eq.  603,  60  Atl.  940,  bankruptcy  trustee  may  avoid 
mortgage  made  by  New  Jersey  corporation  which  creditors  of  cor- 
poration might  avoid  under  New  Jersey  Corporation  Act,  §  64. 

104  U.  8.  106-107,  26  L.  Bd.  670,  EOON  T.  PHOENIX  ITOT.  UFE  INS.  00. 

Stipulation  as  to  sealed  verdict,  if  court  not  in  session  when  verdict 
reached,  held  equivalent  to  agreement  that  court  mi£^t  open  it  and  reduce 
it  to  proper  form;  stipulation  was  also  waiver  of  right  to  polL 

Approved  in  Smith  v.  Paul,  133  N.  C.  70,  45  S.  E.  349,  holding  when 
unanimity  is  required  any  party  to  be  affected  by  the  verdict  can  de- 
mand, as  matter  of  right,  to  have  jury  polled. 

Distinguished  in  District  of  Columbia  v.  Humphries,  11  App.  D.  C. 
76,  right  to  poll  entire  jury  is  absolute  right  in  either  party,  and  verdict 
cannot  be  received  from  eleven  jurors,  one  being  absent. 

Under  Bevised  Statutes,  section  964,  court  may  enter  verdict  so  as  to 
give  legal  effect  to  finding  of  Jury. 

Approved  in  Osbom  v.  Morris,  21  Or.  370,  28  Pac.  70,  holding  court 
has  power  to  amend  verdict  so  as  to  make  it  conform  to  law;  Osbom 
V.  Altschul,  93  Fed.  383,  holding  Federal  court  has  the  right  to  amend 
verdict  so  as  to  make  it  conform  to  law ;  Gay  v.  Joplin,  4  McCraiy,  463, 
13  Fed.  653,  holding  verdict  which  does  not  find  separately  as  to  each 
cause  of  action  may  be  amended. 

104  U.  S.  108-110,  26  L.  Ed.  671,  JONES  ▼.  BANDOLFH. 

Instruction  which  assumes  existence  of  facts  not  in  evidence  is 
erroneous. 

Approved  in  Dolan  v.  United  States,  123  Fed.  54,  59  C.  C.  A.  176, 
holding  court  errs  in  instructing  jury  to  assume  facts  not  in  evidence 
or  determined  from  evidence  in  the  case;  Cammeyer  v.  Durham  House 
Drainage  Co.,  35  Fed.  52,  arguendo. 

104  IT.  S.  111-112,  26  L.  Ed.  70S,  NEVADA  BANK  v.  SEDGWIOK. 

States  may  tax  residents  for  dehts  held  by  them  against  nonresidents. 

Approved  in  Canfield  v.  County  of  Los  Angeles,  157  Cal.  621,  108 

Pac.  706,   State  may  assess  shares  of  stock  of  domestic  corporation 
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according  to  their  cash  value,  without  deduction  on  account  of  property 
owned  by  corporation  in  another  jurisdiction ;  Chesebrough  v.  San  Fran- 
cisco, 153  Cal.  566,  96  Pac.  291,  under  section  3608  of  Political  Code, 
in  assessing  shares  of  stock  of  California  corporation,  property  located 
outside  of  State  and  which  State  cannot  tax  is  not  to  be  considered 
in  diminishing  actual  value  of  stock  held  here  for  purposes  of  taxation ; 
American  Coal  Co.  v.  Alleghany  County  Commrs.,  59  Md.  195,  holding 
investment  of  banks  outside  State  subject  to  taxation;  Hauf  v.  Wilson, 
31  Fed.  389,  Tennessee  court  cannot,  by  publication  of  process,  enjoin 
collection  of  note  held  by  nonresident  against  Tennessee  citizen. 

Distinguished  in  London  &  S.  F.  Bank  v.  Block,  136  Fed.  140,  69 
C.  C.  A.  136,  where  foreign  corporation  maintained  branches  in  other 
States,  credits  on  books  of  San  Francisco  office  of  sums  paid  to  other 
branches  and  charged  to  them  as  mere  matter  of  bookkeeping  were  not 
taxable  as  credits  in  California. 

Situs  of  property  for  taxation.    Note,  66  Am.  Dec.  628. 

Situs  for  tax  purposes  of  debts  evidenced  by  notes  and  mortgages. 
Note,  16  L.  B.  A.  729. 

United  States  may  tax  capital  of  State  bank  inTested  in  foreign 
countries. 

Approved  in  Corry  v.  Baltimore  City,  96  Md.  322,  53  Atl.  943,  holding 
State  may  impose  a  tax  on  the  stock  of  a  domestic  corporation  owned 
by  a  nonresident;  Commercial  Nat.  Bank  v.  Chambers,  21  Utah,  341, 
61  Pac.  563,  holding  property  of  national  bank  doing  business  in  a  par- 
ticular State  is. taxable  in  that  j3tate  unless  such  power  is  in  some 
manner  curtailed. 

104  U.   S.   112-119,   26  L.   Ed.    689,   LEHIGH  VALUBT   B.   B.    OO.   T. 
MELLON. 

Scope  of  letters  patent  must  be  limited  to  tbe  invention  covered  by 
claim,  which  latter  cannot  be  enlarged  by  language  of  other  parts  of  the* 
specification. 

Approved  in  Thacher  v.  Transit  Const.  Co.,  228  Fed.  907,  Thacher 
patent  for  improvement  in  concrete  arches  is  limited  by  self-imposed 
limitations  in  claims  to  combination  in  which  bars  of  each  pair  are 
physically  and  mechanically  independent  of  each  other,  And,  as  so  lim- 
ited, is  not  infringed ;  Diamond  Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed. ' 
405,  133  C.  C.  A.  310,  Weber  patent  for  showcase  made  of  glass  plates 
with  elastic  joint  of  felt  cushions  is  not  invalid  because  of'  insufficient 
description  in  claims  nor  because  they  in  part  describe  function ;  Grand 
Rapids  Show  Case  Co.  v.  Baker,  216  Fed.  350,  132  C.  C.  A.  485,  Ken- 
nedy reissue  patent  for  wardrobe  is  void  in  so  far  as  its  claims  are 
XI— 29 
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broadened  to  include  other  forms  of  construction  of  extensible  garment- 
hanging  racks  or  slides  than  one  to  which  original  patent  was  expressly 
limited  in  course  of  proceedings  in  patent  office;  Horton  Mfg.  Co.  v. 
White  Lily  Mfg.  Co.,  2i3  Fed.  477,  130  C.  C.  A.  117,  Victor  patent  for 
washing-machine  gearing  was  not  anticipated,  discloses  patentable  in- 
dention, and  was  infringed  by  device  of  Van  Wojmer  patent;  Fireball 
Gas  Tank  etc.  Co.  y«  Commercial  Acetylene  Co.,  198  Fed,  655,  117 
C.  C.  A.  354,  granting  injunction  against  infringement  of  Claude  and 
Hess  patent  for  combination  of  elements  constituting  apparatus  for 
storage  and  distribution  of  acetylene  gas;  United  States  Consol.  Seeded 
Raisin  Co.  v.  Selma  Fruit  Co.,  195  Fed.  269,  115  C.  C.  A,  234,  claim 
of  Fors3rthe  patent  for  process  of  treating  raisins  is  not  extended 
by  specifications  as  to  function  or  operation  of  mechanism  there  de- 
scribed, and  patent  is  void  for  lack  of  novelty;  Acme  Acetylene  Appli- 
ance Co.  V.  Commercial  Acetylene  Co.,  192  Fed.  328,  112  C.  C.  A.  573, 
Claude  and  Hess  patent  for  apparatus  ^or  storing  and  distributing 
acetylene  gas  is  not  limited  as  to  term  by  British  patent,  where  foreign 
patent  is  for  method  and  not  for  same  invention;  Standard  Paint  Co. 
V.  Bird,  175  Fed.  356,  Rugen  and  Abraham  patents  for  process  of 
making  flexible  roofing  or  flooring  in  colors  other  than  black  is  in- 
fringed, by  roofing  substituting  facing  consisting  of  pigment  mixed 
with  Stearin  pitch,  for  facing  consisting  of  pigment  and  mixture  of 
resinous  body  and  fatty  body;  Dey  Time-Register  Co.  v.  W.  H.  Bundy 
Recording  Co.,  169  Fed.  813,  holding  in  action  to  restrain  infringement 
of  certain  daims  of  Dey  patent  for  time-recorder,  that  remedy  for 
mistaken  limitation  in  claims  of  patent  is  by  reissue,  not  by  construc- 
tion ;  General  Sub-Const.  Co.  v.  Netcher,  167  Fed.  558,  "Ewen  patent  for 
process  of  making  substructures  for  buildings,  as  such  process  is  de- 
scribed in  claims,  is  void  for  anticipation,  real  process  as  practiced 
by  means  of  appliances  described  in  patent  not  being  covered  by  claims ; 
Suddard  v.  American  Motor  Co.,  163  Fed.  854,  where  person  sues  to 
.restrain  infringement  of  patent  upon  more  than  one  claim,  and  one 
claim  is  held  void,  he  is  not  entitled  to  decree  except  on  filing  disclaimer 
of  void  claim;  Schreiber  etc.  Mfg.  Co.  v.  Adams  Co.,  117  Fed.  834, 
54  C.  C.  A.  128,  holding  language  of  patent  being  clear  and  unambiguous, 
courts  cannot  enlarge  same,  though  it  be  too  narrow  to  include  actual 
invention  of  patentee;  American  Bell  Tel.  Co.  v.  National  Tel.  etc. 
Co.,  109  Fed.  997,  holding  where  a  patent  is  so  broad  in  language  as 
to  include  every  other  of  the  general  class,  the  same  is  void;  Peifer  v. 
Brown  Co.,  106  Fed.  940,  holding  patent  not  adequately  covering  the 
actual  invention  of  patentee  is  a  matter  that  cannot  be  remedied  by 
the  courts;  Santa  Clara  etc.  Lumber  Co.  v.  Prescott,  102  Fed.  506,  42 
C.  C.  A.  477,  holding  patent  claims  cannot  be  enlarged  by  introducing 
a  particular  feature  of  the  drawing  while  other  features  are  treated 
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as  nonessential;  Stokes  Bros.  Mfg.  Co.  v.  Heller,  101  Fed.  267,  41 
C.  C.  A.  335,  holding  patent  is  not  infringed  where  proof  is  entirely 
lacking  in  proving  sameness  of  form,  function,  mode  of  operation  and 
combination;  Bowers  v.  Pacific  Coast  Dredging  etc.  Co.,  99  Fed.  747, 
holding  two  patents  granted  not  conclusive  of  lack  of  identity  of  de- 
vices, and  one  being  an  improvement  of  other,  patentee's  right  invalid 
without  former  patentee's  consent;  Schillinger  v.  Cranford,  4  Mackey 
(D.  C),  469,  claim  of  Schillinger  patent  for  improved  concrete  pave- 
ment is  litdted  to  use  of  tar  paper  in  interstices  between  concrete 
blocks,  and  is  not  infringed  by  method  using  sand  and  cement  to  fill 
interstices;  Hill  v.  Sawyer,  24  Blatchf.  433,  31  Fed.  284,  holding,  in 
construing  patent  for  snap-hooks,  claim  must  be  restricted  to  descrip- 
tion in  specifications;  McClain  v.  Ortmayer,  141  U.  S.  424,  85  L.  Ed. 
802,  12  Sup.  Ct.  78,  holding,  where  claim  is  for  only  part  of  invention 
for  horse-collars,  patentee  is  presumed  to  abandon  the  balance;  West- 
em  Electric  Mfg.  Co.  v.  Ansonia  Brass  etc.  Co.,  114  U.  S.  453,  29  L.  Ed. 
212,  5  Sup.  Ct.  944,  holding  patent  for  insulating  telegraph  wires  being 
void,  reissue  for  process  is  invalid;  Yale  Lock  Mfg.  Co.  v.  Greenleaf, 
117  U.  S.  559,  29  L.  Ed.  958,  6  Sup.  Ct.  848,  holding  change  in  locks 
requiring  mere  mechanical  skill  is  not  patentable ;  Wollersak  v.  Sargent, 
41  Fed.  55,  holding  court  cannot  broaden  patent  for  skylights  beyond 
limits  imposed  by  patentee;  Johnson  v.  Pacific  Rolling  Mills  Co.,  47 
Fed.  589,  holding  patent  for  railroad  iron  must  be  limited  to  form 
described;  Smead  Warming  etc.  Co.  v.  Fuller,  57  Fed.  631,  6  C.  C.  A. 
481,  holding  construction  should  not  enlarge  claim;  Tiemann  v.  Kraatz, 
85  Fed.  438,  29  C.  C.  A.  257,  holding,  where  claim  is  based  on  improve- 
ments, bill  and  proof  must  show  in  what  improvement  consists;  Gerard 
V.  Diebold  Safe  etc.  Co.,  61  Fed.  211,  9  C.  C.  A.  451,  holding  construction 
of  patent  should  be  consistent  with  its  terms;  Standard  Elevator  Co. 
V.  Crane  Elevator  Co.,  76  Fed;  796,  22  C.  C.  A.  548,  holding  nothing  can 
be  read  into  the  claim;  Westinghouse  v.  Edison  Electric  Light  Co.,  63 
Fed.  592,  11  C.  C.  A.  342,  holding  words  "substantially  as  set  forth" 
do  not  enlarge  claims ;  Craig  v.  Michtgan  Lubricator  Co.,  72  Fed.  176, 
holding  patentee,  having  accepted  limitations  imposed  by  patent  office, 
cannot  obtain  by  construction  what  patent  office  denied;  McBride  v. 
Kingman,  72  Fed.  911,  holding  after-thought  of  inventor  will  not  be 
read  into  patent;  Seabury  v.  Johnson,  76  Fed.  459,  holding  claim  of 
surrounding  band  pi  metal  will  not  be  enlarged  by  construction  to  in- 
clude paper  band ;  Western  Telephone  Const.  Co.  v.  Stromberg,  66  Fed. 
552,  holding  doctrine  of  equivalents  cannot  be  invoked  to  suppress  other 
improvements;  Brush  Electric  Co.  v.  Fort  Wayne  Electric  Light  Co., 
40  Fed.  835,  holding  patentee  is  not  required  to  disclaim  anything-  not 
fairly  embraced  within  his  claim;  Reece  Button-Hole  Mach.  Ck>.  v. 
Globe  Button-Hole  Mach.  Co.,  61  Fed.  964,  10  C.  C.  A.  194,  holding, 
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where  machine  accomplishes  ssxne  result,  but  portion  remains  stationary, 
it  will  constitute  infringement;  Columbus  Chain  Co.  v.  Standard  Chain 
Co.,  148  Fed.  626,  78  C.  C.  A.  394,  arguendo. 

Distinguished  in  La  Rue  v.  Western  Electric  Co.,  24  Blatchf.  22,  23, 
28  Fed.  88. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  270. 

104  IT.  S.  120-125,  26  L.  Ed.  665,  CHICAGO  ▼.  TEBBETT8. 

Where  money  is  wlthhela  by  unreasonable  and  vezatlouB  delay,  party 
is  entitled  to  interest. 

Approved  in  Empire  State  Surety  Co.  v.  Lindemeier,  54  Colo.  504, 
Ajixl  Gas.  19140,  1189,  131  Pac.  440,  surety  is  liable  only  to  extent  of 
penalty  of  bond,  but  interest  may  be  allowed  from  time  of  default, 
though  judgment  then  exceeds  penalty;  Goff  v.  United  States,  22  App. 
D.  C.  537,  in  action  on  official  bond  for  ten  thousand  dollars,  surety  is 
liable  for  amount  of  verdict  of  nine  thousand  three  hundred  and  three 
dollars  and  seventy  cents,  with  interest  from  date  of  filing  declaration, 
though,  latter  sum  with  interest  amounted  to  over  sixteen  thousand 
dollars;  District  of  Columbia  v.  Metropolitan  R.  R.  Co.,  8  App.  D.  C. 
377,  railroad  is  liable  for  paving  work  done  for  it  by  board  of  public 
works,  and  for  interest  upon  debt  upon  debt  not  paid  when  due. 

When  interest  will  be  allowed.    Note,  14  E.  &.  0.  568. 

104  XT.  8.  12^-141,  26  L.  Ed.  678,  BABTON  ▼.  BABBOTJB. 

Suit  to  reoorer  specific  property  or  to  enforce  a  money  demand  or  for 
damages  eamot  be  brought  against  receiver  except  by  leave  of  court. 

Approved  in  Dayton  v.  Stanard,  241  U.  'S.  589,  60  L.  Ed.  1192,  36 
Sup.  Ct.  695,  where  sales  for  taxes  of  property  belonging  to  bankrupt 
estate  in  course  of  administration,  without  leave  of  court,  were  declared 
invalid,  holders  of  tax  certificates  are  entitled  to  reimbursement  for 
amount  paid  for  taxes  with  interest  out  of  funds  of  bankrupt's  estate; 
Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  52  L.  Ed.  386,  28 
Sup.  Ct.  182,  ancillary  jurisdiction  of  Federal  courts  exists  over  sub- 
ordinate  suits  affecting  property  in  their  possession,  although  diversity 
of  citizenship  necessary  to  confer  jurisdiction  in  independent  suit  does 
not  exist;  Hitz  v.  Jenks,  185  U.  S.  169,  46  L.  Ed.  856,  22  Sup.  Ct.  604, 
holding  property  sold  by  trustee  without  special  leave  of  court  confers 
no  title  if  he  held  as  receiver  and  party  to  suit  removed  to  Federal 
court;  Durand  &  Co.  v.  Howard  &  Co.,  216  Fed.  589,  L.  R.  A.  1915B, 
998,  132  C.  C.  A.  589,  denying  petition  of  landlord  for  order  directing 
receiver  to  vacate  premises  and  pay  past  due  rent,  and  in  event  of 
failure  to.  pay  rent  to  authorize  them  to  institute  proceedings  in  munici- 
pal cdurt  of  city  of  New  York;  City  of  New  Orleans  v.  Howard,  160 
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Fed.  398,  87  C.  C.  A.  345,  Federal  Circuit  Conrt  havii^  possession  of 
property  of  waterworks  company  had  jurisdiction  to  grant  partition 
and  determine  all  matters  relating  to  property,  in^espective  of  citizen- 
ship of  parties  to  partition  proceedings;  In  re  Eppstein,  156  Fed.  43; 
17  L.  R.  A.  (N.  S.)  465,  84  C.  C.  A.  208,  property  in  course  of  admin- 
istration under  Bankruptcy  Act  is  in  eustodia  legis,  and  pre-existing 
tax  lien  cannot  he  converted  into  full  title  hy  procurement  of  tax  deed 
without  court's  sanction ;  James  Freeman  Brown  Co.  v.  Harris,  139  Fed. 
109,  71  C.  C.  A.  303,  where  in  replevin  against  receiver  Federal  judge 
filed  memorandum  declining  to  try  merits  hut  rendered  judgment  for 
recovery  of  possession  hy  defendant,  or  for  value  of  property,  judgment 
was  res  adjudicata;  Wfestem  New  York  etc.  R.  Co.  v.  Penn  Ref.  Co., 
137  Fed.  360,  70  C.  C.  A.  23,  receiver  should  not  he  joined  with  other 
railroads  in  action  to  enforce  judgment  for  damages  sustained  hy  di3* 
crimination  in  freight  rates  in  violation  of  Interstate  Commerce  Act, 
where  judgment  would  constitute  personal  judgment  against  railroads; 
Ri%e  V.  Manker,  132  Fed.  602,  67  C.  C.  A.  596,  decree  against  receiver 
of  another  court  is  not  nullity  subject  to  collateral  attack  merely  he- 
cause  record  fails  to  affirmatively  show  permission  to  suit;  Johnson  v. 
Southern  B.  &  L.  Assn.,  132  Fed.  544,  tax  deed  executed  after  property 
has  passed  into  custody  of  court  hy  its  appointment  of  receiver  for 
mortgagee  does  not  cut  ofiE  receiver's  right  of  redemption;  McAfee  v.- 
Arnold,  155  Ala.  564,  46  South.  872,  where  estate  was  in  custody  of 
Federal  District  Court  as  bankrupt  estate  at  time  property  of  estate 
was  'garnished,  garnishment  proceedings  could  not  he  maintained  with- 
out consent  of  bankruptcy  court;  Montgomery  v.  Enslen,  126  Ala.  669, 
28  South.  631,  holding,  although  action  is  for  money  demanded,  and 
not  for  specific  property,  injunction  will  lie  in  restraining  action  against 
receiver;  Harmon  v.  Best,  174  Ind.  330,  91  N.  E.  21,  employee  of" railroad 
could  not  sue  in  State  court  receiver,  appointed  by  Federal  Circuit 
Court,  to  recover  wages  due  without  consent  of  Federal  court ;  Haag  v. 
Ward,  89  Mo.  App.  190,  holding  suit  in  Justice  Court  against  receiver 
not  jurisdictional  unless  statement  avers  leave  of  court  appointing  him, 
and  receiver's  appeal  is  no  waiver;  Payson  v.  Jacobs,  38  Wash.  205, 
80  Pac.  430,  where  foreclosure  brought  against  receiver  in  same  court 
in  which  he  was  appointed,  it  is  presumed  in  collateral  proceeding  that 
leave  to  sue  was  obtained;  Porter  v.  Sabin,  36  Fed.  477,  Martin  v. 
Atchison,  2  Idaho,  593,  33  Pac.  48,  Spalding  v.  Commonwealth,  88  Ky. 
138,  10  S.  W.  422,  Melendy  v.  Barbour,  78  Va.  557,  Reed  v.  Axtell,  84 
Va.  234,  4  S.  E.  588,  and  Jones  v.  Browse,  32  W.  Va.  446,  9  S.  E.  874, 
all  holding  receiver  cannot  be  sued  without  consent  of  appointing  court ; 
In  re  Tyler,  149  U.  S.  181,  37  L.  Ed.  695,  13  Sup.  Ct.  789,  State  court 
cannot  sell  property,  in  custody  of  Federal  court,  for  taxes;  Brown  v. 
Ranch,  1  Wash.  500,  20  Pac.  786,  holding  leave  to  sue  is  jurisdictional 
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and  cannot  be  waived  by  receiver;  Keen  v.  Breckenridge,  96  Ind.  71, 
and  Wayne,  Pike  Co.  v.  State,  134  Ind.  673,  34  N.  E.  441,  both  holding 
complaint  which  does  not  show  consent  is  bad  on  demurrer;  Smope  v. 
Villard,  61  Fed.  422,  holding  snit  against  receiver  and  another  cannot 
be  maintained  without  leave;  Bennet  v.  Northern  Pac.  R.  R.  Co.,  17 
Wash.  636,  541,  50  Pac.  497,  498,  holding  suit  to  quiet  title  may  not  be 
brought  without  leave ;  Steele  v.  Walker,  115  Ala.  491,  67  Am.  St.  Rep. 
66,  21  South.  944,  holding  receiver  who  takes  possession  of  property  by 
order  of  court  is  not  liable;  Day  v.  Postal  Tel.  Co.,  66  Md.  369,  7  Atl. 
614,  holding,  although  right  of  claimant  is  superior,  no  interference  can 
be  had  with  property  in  hands  of  receiver;  Schmidt  v.  Gktyner,  59  Minn. 
307,  61  N.  W.  334,  holding  suit  cannot  be  maintained  against  receiver 
who  has  taken  possession  of  mon^  by  order  of  court;  In  re  Christian 
Jensen  Co.,  128  N.  Y.  553,  28  N.  E.  666,  holding  replevin  suit  against 
receiver  may  not  be  brought  without  leave;  Werner'  v.  Murphy,  60 
Fed.  772,  holding  suit  for  wharfage  cannot  be  maintained  without  leave ; 
Central  etc.  Co.  v.  East  Tennessee  etc.  R.  R.  Co.,  59  Fed.  524,  holding 
court  appointing  may  restrain  garnishment  proceedings;  Evans  v.  Dil* 
lingham,  43  Fed.  179,  holding  suit  brought  against  receiver  in  State 
court  is  removable;  Texas  etc.  R.  R.  Co.  v.  Cox,  145  U.  8.  601,  S6  L.  Ed. 
832,  12  Sup.  Ct.  907,  holding  Circuit  Court  of  United  States  may  take 
jurisdiction  of  action  against  receiver  appointed  by  it;  Missouri  Pac. 
R.  R.  Co.  V.  Texas  etc.  R.  R.  Co.,  41  Fed.  313,  holding  judgment  obtained 
against  receiver  in  State  court,  without  consent,  is  subject  to  equity 
jurisdiction  of  appointing  court;  Farmers'  Loan  etc.  Co.  v.  Missouri 
etc.  R.  R.  Co.,  21  Fed.  272,  holding  intervention  to  participate  in  trust 
fund  in  custodia  legis  need  not  be  supported  by  judgment  at  law  or 
lien  on  fund;  Blair  v.  St.  Louis  etc.  R.  R.  Co.,  19  Fed.  862,  holding, 
where  receiver  is  appointed,  statutory  liens  may  be  filed,  with  consent; 
Porter  v.  Sabin,  149  U.  S.  479,  480,  87  L.  Ed.  818,  13  Sup.  Ct.  1010, 
1011,  holding  suit  by  stockholders  against  officers  cannot  be  maintained 
without  making  receiver  a  party;  Kortjohn  v.  Seimers,  29  Mo.  App.  277, 
holding  answer  in  nature  of  cross-complaint  against  receiver  may  not 
be  filed  without  leave  of  court;  Glenn  v.  Liggett,  47  Fed.  474,  State 
court  has  jurisdiction  where  Federal  action  appointing  receiver  has 
been  dimissed;  Foreman  v.  Central  Trust  Co.,  71  Fed.  781,  18  C.  C.  A. 
321,  holding,  where  receiver  appears  without  authority  in  State  court, 
judgment  obtained  will  not  be  superior  to  mortgage;  The  Willamette 
Valley,  62  Fed.  304,  holding  vessel  in  hands  of  receiver  of  State  court 
not  exempt  from  maritime  liens;  Cohen  v.  Soloman,  66  Fed.  413,  hold- 
ing, while  action  to  foreclose  mortgage  is  pending  in  Federal  court, 
State  court  may  not  quiet  title;  Compton  v.  Jesup,  68  Fed.  279,  15 
C.  C.  A.  397,  holding,  where  Federal  court  has  possession  of  property, 
action  to  foreclose  mortgage  may  be  brought  without  respect  to  citizen- 
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ship;  Taylor  ▼.  Davis,  110  XT.  S.  335,  28  L.  EcL  166,  4  Sup.  Ct.  IJO, 
Straughan  v.  Hallwood,  30  W.  Va.  289,  8  Am.  St.  Rep.  48,  4  S.  E.  402, 
Meyer  v.  Harris,  61  N.  J.  L.  101,  38  Atl.  691,  Little  v.  Dasenberry,  46 
N.  J.  L.  640,  50  Am.  Rep.  448,  State  v.  Ross,  118  Mo.  54,  23  S.  W.  203, 
Bowman  v.  Harris,  95  Fed.  918,  Topseott  v.  Lyon,  103  Cal.  308,  37  Pac. 
228,  all  aigaendo. 

Distinguished  in  Ratcliff  v.  Adler,  71  Ark,  271,  72  S.  W.  897,  action 
against  receiver  in  court  presided  over  by  same  judge  who  appointed 
receiver  not  dismissed  on  appeal  for  failure  to  obtain  leave  to  sue;  Isom 
V.  Rex  Crude  Oil  Co.,  147  Cal.  667,  82  Pac.  320,  where  in  prior  State 
action  to  cancel  oil  lease  for  fraud  judgment  rendered  for  plaintiff  ap- 
pointed to  work  oil  land,  and  pending  appeal  plaintiff  sued  in  Federal 
conrt  to  cancel  lease,  and  receiver  not  made  party.  Federal  judgment 
does  not  affect  receiver's  rights;  Ambrose  v.  Brown,  42  App.  D.  C.  28, 
30,  jurisdiction  of  suit  against  receiver  for  insolvent  joint-stock  asso- 
ciation appointed  by  same  court  as  that  in  which  suit  was  brotight  is 
not  affected  by  fact  Ahat  leave  to  sue  was  not  obtained ;  Manker  v.  Phoe- 
nix Loan  Assn.,  124  Iowa,  343,  100  N.  W.  38,  failure  to  obtain  leave  to 
sue  receiver  is  no  bar  to  jurisdiction  of  law  court ;  Huguelet  v.  Warfield, 
84  S.  C.  90,  65  8.  E.  986,  action  for  penalty  imposed  by  act  of  1903,  for 
failure  to  adjust  and  pay  claim  for  loss  of,  or  damage  to,  freight  within 
time  prescribed,  is  maintainable  again^  receivers  of  carrier  without 
leave  of  court  appointing  them;  Sigwald  v.  City  Bank,  82  S.  C.  386,  6i 
S.  £.  400,  where  stockholder's  suit  was  brought  nominally  against  re- 
ceiver, but  practically  against  directors  for  mismanagement,  not  to  en- 
force liability  of  receiver  as  such,  nor  to  recover  or  affect  assets  in  con- 
trol of  court,  but  to  augment  assets  for  distribution,  failure  to  obtain 
leave  to  sue  receiver  was  not  jurisdictional;  Washington  Trust  Co.  v. 
Local  &  Long  Distance  Tel.  Co.,  73  Wash.  629,  132  Pac.  399,  failure  to 
obtain  leave  to  make  receiver  party  defendant  in  action  to  foreclose 
mortgage  is  not  jurisdictional,  but  mere  irregularity,  cured  by  subse- 
quently obtaining  leave  of  court  to  sue;  Calhoun  v.  Lanaux,  127  U.  S. 
639,  32  L.  Ed.  299,  8  Sup.  Ct.  1348,  Dow  v.  Memphis  etc.  R.  R.  Co.,  20 
Fed.  269,  The  St.  Nicholas,  49  Fed.  676,  Rejall  v.  Greenhood,  60  Fed. 
787,  and  Minot  v.  Mastin,  96  Fed.  738,  37  C.  C.  A.  234. 

Qualified  in  The  Willamette  Valley,  66  Fed.  570, 13  C.  C.  A.  635,  ves- 
sel  under  receivership  trust,  sent  to  another  jurisdiction,  may  there  be 
libeled  for  supplies  furnished,  without  consent  of  receiver's  court. 

When,  after  the  appointment  of  a  receiver,  and  without  obtaining 
leave  of  the  court,  actions  may  be  prosecuted  against  him,  or 
against  the  person  for  whom  such  receiver  is  appointed.  Note, 
74  Abl  St.  Rep.  286.  289.  290. 
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Claim  for  loJuriOB  recelyed  on  rftllroad  In  liands  of  xeceiyer,  thonitli  ft 
preferred  claim,  cannot  be  sned  upon  without  consent  of  court. 

Approved  in  Turner  v.  Hannibal  etc.  R-  R.  Co.,  74  Mo.  604,  holding 
claim  for  damages  cannot  be  maintained  without  order  of  court;  Da  vies 
y.  Latbrop,  20  Blatchf.  404,  12  Fed.  358,  holding  suit  against  receiver 
operating  road,  for  personal  injuries,  cannot  be  maintained  without  con- 
sent; Ryan  y.  Hays,  62  Tex.  50,  holding,  after  discharge,  suit  for  per- 
sonal injuries  suffered  while  receiver  was  operating  road  cannot  be 
maintained;  Texas  Pacific  R.  R.  Co.  v.  Johnson,  76  Tex.  431,  18  Am.  St. 
Rep.  68,  13  S.  W.  466,  holding,  after  property  has  been  restored  to  rail- 
road, suit  for  personal  injuries  may  be  maintained;  Lock  v.  Franklin 
etc.  Turnpike  Co.,  100  Tenn.  173,  47  S.  W.  135,  holding  turnpike  road 
not  liable  for  injuries  suffered  by  person  while  road  was  in  hands  of 
receiver. 

Enforcement   against   a  receiver  of   liabilities  sounding  in   tort. 
Note,  120  Am.  St.  Rep.  279,  282. 

Court  has  no  jurisdiction  of  action  against  receiver  appointed,  by  court 
of  another  State. 

Approved  in  In  re  Gutman,  114  Fed.  1009,  holding  action  in  State 
court  against  trustee  for  taking  property  claimed  by  plaintiff  but  be- 
longing to  bankrupt's  estate  is  enjoinable  by  Federal  court;  Inter- 
nationtl  Trust  Co.  v.  United  Coal  Co.,  27  Colo.  254,  60  Pac.  624,  holding 
equity  cannot  authorize  receiver  to  incur  indebtedness  carrying  on  busi- 
ness and  make  same  a  paramount  lien  upon  corpus  of  property  without 
consent  of  prior  lienholders;  Gay  v.  Brierfield  CoaLetc.  Co.,  94  Ala. 
309,  38  Am.  St.  Rep.  127,  16  L.  R.  A.  56,  11  South.  355,  holding  State 
court  may  assume  jurisdiction  of  suit  to  set  aside  mortgage,  although 
proceedings  to  foreclose  are  pending  in  Federal  courts;  Heidritter  v. 
Elizabeth  Oil-Cloth  Co.,  112  U.  S.  304,  28  L.  Ed.  788.  5  Sup.  Ct.  139, 
holding,  if  Federal  court  first  takes  jurisdiction,  it  is  exclusive. 

Denied  in  Mulcahey  v.  Strauss,  151  III.  80,  37  N.  E.  704,  holding  an- 
other court  may  have  jurisdiction,  but  party  bringing  suit  punishable 
for  contempt. 

It  is  no  objection  to  rule  that  questions  of  liability  of  receivers  shall 
be  left  to  court  appointing  them,  that  claimants  will  thus  be  deprived  of 
right  of  trial  by  Jury. 

Approved  in  In  re  Christensen,  101  Fed.  244,  holding  proceedings  in 
bankruptcy  being  of  equitable  cognizance,  creditor's  claim  against 
trustee  who  contests  is  for  the  court,  not  jury. 

Bight  of  trial  by  jury  does  not  extend  to  cases  of  equity. 
Approved  in  Carpenter  v.  Cudd,  174  Fed.  606,  20  Ann.  Gas.  977,  98 
C.  C.  A.  449,  involuntary  bankrupt  is  entitled  to  jury  trial  only  in 


457  BARTON  v.  BARBOUR,  104  U.  S.  126-141, 

speei  to  insolvency,  and  jury's  finding  upon  any  other  issue  of  fact  sub- 
mitted to  them  by  court  is  advisory  only;  Dokken  v.  Page,  147  Fed: 
439,  77  C.  C.  A.  674,  where  bankruptcy  receiver  took  possession  of  goods 
which  bankrupt  had  transferred  to  third  person  and  by  stipulation 
transferee  filed  intervention  setting  up  claim  as  bona  fide  purchaser,  no 
jury  required;  In  re  Neasmith,  147  Fed.  163,  77  C.  C.  A.  402,  failure  of 
involuntary  bankrupt  to  formally  apply  for  jury  in  writing  at  or  before 
time  for  answer  is  waiver  of  right  to  jury  trial;  Morss  v.  Franklin  Coal 
Co.,  126  Fed.  999,  holding  involuntary  bankrupt  is  entitled  to  jury  trial 
respecting  his  insolvency  and  acts  of  bankruptcy,  but  not  to  determine 
whether  the  petitioners  are  in  fact  creditors;  Home  Ins.  Co.  v.  Virginia- 
Carolina  Chemical  Co.,  109  Fed.  691,  holding  where  plaintiff  sued  sev-. 
eral  defendants  in  State  court  and  defendants  begin  equitable  suits  in 
Federal  court  to  secure  justice.  Federal  court  can  enjoin  .plaintiff's  pro- 
ceeding; De  Forrest  v.  Coffey,  154  Cal.  461,  98  Pac.  31,  holding  Superior 
Court  in  receivership  proceeding  did  not  abuse  discretion  in  denying 
petitioner  leave  to  sue  receiver  in  independent  suit  on  claim  for  money 
fraudulently  received  after  insolvency,  as  court  had  legal  and  equitable 
jurisdiction  to  grant  any  relief  to  which  petitioner  was  entitled;  Fedar- 
wisch  V.  Alsop,  18  App.  D.  C.  324,  creditor  having  claim  ex  contractu 
against  another,  not  reduced  to  judgment,  may  maintain  bill  in  equity 
to  set  off  such  claim  against,  judgment  on  claim  ex  delicto  recovered 
against  him  by  such  person,  and  equitable  relief  is  not  precluded  by 
pending  action  at  law  to  enforce  his  claim  dismissed  for  want  of  prosecu- 
tion during  pendency  of  equity  proceedings ;  Droop  v.  Ridenour,  9  App. 
D.  C.  108,  bill  in  equity  is  maintainable  by  creditor  against  absconding 
debtor  to  subject  equitable  interest  of  debtor  to  payment  of  debt,  and 
T^here  action  at  law  is  pending,  if  debtor  enters  appearance,  he  will  be 
entitled  to  stay  of  proceedings  in  equity  to  await  result  of  action  at  law  $ 
Tumes  v.  Brenckle,  249  111.  403,  94  N.  E.  497,  act  providing  that  where 
court  in  chancery  shall  find  claimant  not  entitled  to  mechanic's  lien, 
he  may  recover  as  at  law  against  owner  with  costs  in  discretion  of  court, 
is  invalid  as  denying  owner  of  right  of  trial  by  jury;  Worthington  v. 
District  Court,  37  Nev.  241,  142  Pac.  240,  State  statute  providing  that 
divorce  shall  not  be  granted  unless  either  party  shall  have  been  bona 
fide  resident  for  not  less  than  one  year  next  preceding  bringing  of  action 
is  valid,  as  there  is  distinction  between  citizenship  and  residence,  and 
Constitution  guarantees  no  rights  to  citizens  as  to  divorce;  State 
V.  Sunapee  Dam  Co.,  72  N.  H.  126,  127,  56  Atl.  906,  907,  where,  in  suit 
to  restrain  dam  owner  from  interfering  with  rights  of  shore  owners, 
court  refused  injunction  but  held  plaintiffs  entitled  to  damages,  defend- 
ants not  entitled  to  jury  trial  on  question  of  damages;  Pacific  R.  R.  Co. 
V.  Wade,  91  Cal.  456,  25  Am.  St.  Rep.  207,  13  L.  R.  A.  767,  27  Pac.  770, 
holding  question  of  liability  of  receiver  is  one  of  law  for  the  court; 
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Flippin  y.  Kimball,  87  Fed.  259,  31  C.  C.  A.  282,  holding  employee  of 
railroad^  who  intervenes  in  suit  in  order  to  recover  for  personal  injorieSy 
waives  trial  by  jnry;  Early-Times  etc.  Co.  v.  Zeiger,  9  N.  M.  31,  49  Pac. 
726,  and  Raymond  v.  Flavel,  27  Or.  231,  40  Pac.  161,  both  holding,  in 
actions  in  equity,  party  not  entitled  to  jtiry  trial;  Le  Crosse  Nat.  Bank 
V.  Wilson,  74  Wis.  399,  43  N.  W.  165,  holding,  in  garnishment  proceed- 
ings, party  not  entitled  to  jury;  Kohn  v.  McNolta,  147  U.  S.  240,  87 
L.  Ed.  152,  13  Sap.  Ct.  298,  holding  jniy  in  equity  is  advisory. 

Distinguished  in  Mogollon  Gold  &  Copper  Co.  v.  Stout,  14  N.  M.  255, 91 
Pac.  726,  where  action  is  brought  primarily  for  recovery  of  money  judg- 
ment, it  is  triable  by  jury,  although  plaintiff  asks  also  for  injunction 
against  further  violation  of  his  rights. 

Where  a  receiver  takes  property  of  -aaotber,  ho  acts  ultra  vires  and 
may  be  sued  pmonally. 

Approved  in  McNulta  v.  Lochridge,  141  U.  S.  330,  36  L.  Ed.  798,  12 
Sup.  Ct.  12,  holding  receiver  may  be  sued  for  acts  done  without  permis- 
sion of  court;  Curran  v.  Craig,  22  Fed.  102,  receiver  unlawfully  taking 
property  may  be  sued  for  trespass. 

Liability  of  railroad  corporations  while  road  is  in  hands  of  trustees 
or  receivers.    Note,  6  Am.  St.  Rep.  316. 

Receivers'  certificates.    Notes,  128  Am.  St  Rep.  Ill;  Ann.  Cas. 
19180,  47. 

Equity  may  authorise  a  railroad  receiver  to  keep  railroad  in  repair 
and  operate  it  for  the  public  good,  and  may  direct  that  he  be  suable  only 
after  its  leave  flist  obtained. 

Approved  in.Stanard  v.  Dayton,  220  Fed.  444,  where  tax  sale  is  set 
aside  at  instance  of  trustee  in  bankruptcy,  purchasers  are  entitled  to 
reimbursement  for  amount  paid  at  such  sales  and  subsequent  taxes,  with 
interest  out  of  general  fund;  Coy  v.  Title  Guarantee  &  Trust  Co.,  212 
Fed.  523,  where  property  of  corporation  in  hands  of  receiver  is  assessed, 
taxes  can  be  collected  only  by  application  of  proper  officer  to  court  for 
order  requiring  receiver  to  pay  taxes;  Smith  v.  Jones  Lumber  &  Mer- 
cantile Co.,  200  Fed.  651,  where  receiver  was  appointed  to  sell  and  dis- 
tribute assets  of  corporation,  and  pending  receivership  tort  claims  aroso 
from  breaking  of  dam  in  his  possession,  Federal  court  could  not  restrain 
action  brought  in  State  court,  but  could  limit  time  within  which  claims 
could  be  filed  in  Tederal  court ;  Barber  Asphalt  Paving  Co.  v.  Forty- 
Second  St.  M.  &  St.  N.  Ave.  Ry.  Co.,  180  Fed.  655,  103  C.  C.  A.  614, 
receivers  for  lessee  of  street  railroad  system  comprising  lines  owned  by 
different  companies  are  entitled  to  use  income  from  entire  system  to  op- 
erate and  maintain  same  as  unitary  system,  notwithstanding  provisions 
of  mortgages  on  property  or  parts  thereof;  Mechanics'  Ins.  Co.  v.  C.  A. 
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HooTOT  Distilling  Co.,  173  Fed.  892,  32  L.  B.  A.  (N.  S.)  940,  97  G.  C.  A. 
400,  equity  does  not  have  jurisdietion  to  enjoin  aetions  at  law  by  in- 
sured on  fire  insurance  policies  on  ground  that  policies  are  interdepend- 
ent contracts,  where  none  of  inured  have  in  fact  any  interest  in  amount 
of  recovery  by  any  other;  Nashville  Ry.  &  light  Co.  v.  Bunn,  168  Fed. 
864,  94  G.  G.  A.  274,  under  act  of  Congress  of  1877,  as  corrected  by  act 
of  1888,  person  injured  by  street  railway  operated  by  receiver  appointed 
in  mortgage  foreclosure  proceedings  in  Federal  court  could  reduce  claim 
to  judgment  in  State  court;  International  Trust  Co.  v.  Decker  Bros.,  152 
Fed.  83, 11  L.  B.  A.  (N.  8.)  162;  81  C.  C.  A.  302,  holding  receiver  of  min- 
ing company  had  no  authority  to  issue  receivers'  certificates  and  make 
them  first  liens  on  property  without  consent  of  holders  of  prior  mort- 
gage, and  order  of  court  for  sale  of  property  without  determining  prior- 
ity of  liens  was  abuse  of  discretion ;  Castle  Creek  Water  Co.  v.  City  of 
Aspen,  146  Fed.  15,  8  Ann.  Gas.  660,  76  C.  C.  A.  516,  where  city  has  re- 
fused to  pe;rform  contract  to  purchase  waterworks  of  company  at  price 
to  be  determined  by  appraisers,  water  company  may  bring  specific  per- 
formance; Fidelity  Ins.  etc.  Co.  v.  Norfolk  etc.  R.  Co.,  114  Fed.  393, 
holding  after  company's  property  is  in  receiver's  hands,  judgment  ren- 
dered against  company  on  suit  brought  prior  to  receiver's  appointment 
gives  no  priority  over  mortgage  bondholders;  First  Nat.  Bank  v. 
Wyman,  16  Colo.  App.  472,  66  Pac.  457,  holding  claim  for  money  bor- 
rowed to  keep  private  railroad  in  operation  gives  no  precedence  over 
mortgage  secured  by  company's  bonds;.  Teutonia  Bank  etc.  Co.  v.  Secur- 
ity Brewing  Co.,  137  La.  1058,  69  South.  837,  receiver  of  brewing  com- 
pany had  authority  to  incur  debts  for  insurance,  payment  of  employees, 
and  purchase  on  credit  of  supplies  necessary  for  manufacture  of  beer, 
and  to  make  them  l^^l  charge  upon  property  in  preference  to  mortgage 
debts;  Shedd  v.  Seefeld,  230  III  127,  120  Am.  St.  Bap.  269,  13  L.  B.  A. 
(N.  8.)  709,  82  N.  £.  582,  where  interveners,  having  contracted  with  re- 
ceiver of  warehouse  property  for  storage  of  apples,  submitted  claim  in 
receivership  proceedings  for  damages  for  failure  to  properly  care  for 
apples,  court  had  jurisdiction  to  determine  claim  and  provide  for  pay- 
ment out  of  property  in  hands  of  receiver;  Pittsburgh  etc.  Ry.  Co.  v. 
Hunt,  171  Ind.  201,  86  N.  E.  333,  railroad  is  public  highway  subject  to 
regulation  by  State,  and  order  of  commission  requiring  intrastate  rail- 
road to  construct  interchange  track  is  valid;  Southern  Pac.  Co.  v.  Rail- 
road Commission,  60  Or.  405,  119  Pac.  729,  order  of  railroad  commission 
requiring  railroad  to  build  spur  from  main  line  to  certain  town  where 
inhabitants  were  compelled  to  go  mile  and  half  for  railroad  service; 
dissenting  opinion  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  194,  49 
L.  Ed.  721,  25  Sup.  Ct.  415,  majority  holding  claim  for  ties  to  repair 
railroad,  furnished  within  six  months  of  receivership,  is  not  preferred 
to  mortgage  recorded  prior  to  contract  for  ties;  Union  St.  R.  R.  Co.  v. 
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.Saginaw,  115  Mich.  304,  73  N*.  W.  245,  holding  receiver  may  be 
appointed  with  power  to  operate  road  and  borrow  money  for  taxes; 
Union  Trust  Co.  v.  Illinois  Midland  Ry.  Co.,  117  U.  S.  458,  29  L.  Ed. 
971,  6  Sup.  Ct.  822,  holding  receiver's  certificates  for  repairs  have  prior- 
ity over  mortgage;  South  Carolina  etc.  R.  R.  Co.  v.  Carolina  etc.  R.  R. 
Co.,  93  Fed.  552,  35  C.  C.  A.  423^  holding  damages  for  negligence,  aris- 
ing out  of  operation  of  road  by  receiver,  are  preferred;  Virginia  etc. 
Coal  Co.  V.  Central  Railroad  &  Banking  Co.,  170  U.  S.  367,  42  L.  Ed. 
.1072,  18.  Sup.  Ct.  662,  holding  claim  for  coal  furnished  road  is  entitled 
to  preference;  Cake  v.  Mohun,  164  U.  S.  316,  41  L.  Ed.  460,  17  Sup.  Ct. 
lOly  holding  receiver  authorized  to  conduct  hotel  may  incur  obligations 
for  supplies;  Miltenberger  v.  Logansport  R.  R.  Co.,  106  U.  S.  312,  27 
L.  Ed.  127,  1  Sup.  Ct.  163,  holding  court  may  direct  receiver  to  pay 
claims  for  operating  expenses ;  Blair  v.  St.  LfOuis  etc.  R.  R.  Co.,  22  Fed. 
473,  allowing  payment  of  ante-receivership  debts;  Vanderbilt  v.  Central 
R.  R.  Co.,  43  N.  J.  £q.  682,  12  Atl.  196,  holding  contracts  made  in  good 
faith,  by  agents  of  receiver,  are  preferred;  Farmers'  Loan  etc.  Co.  v. 
Green  Bay  etc.  R.  R.  Co.,  45  Fed.  665,  holding  claim  for  personal  in- 
juries, arising  before  appointment,  not  entitled  to  preference;  Farmers' 
Loan  etc.  Co.  v.  Grape  etc.  Coal  Co.,  50  Fed.  482, 16  L.  B.  A.  604,  holding 
.court  has  no  authority  to  direct  receiver  to  operate  coal  mine;  Fidelity 
-etc.  Deposit  Co.  v.  Roanoke  Iron  Co.,  68  Fed.  624,  holding  court  has  no 
authority  to  direct  receiver  to  conduct  iron  works;  Sheafe  v.  Larimer, 
•79  Fed.  924,  holding  claim  for  damages  against  bank  for  fraud  cannot 
•be  set  off  in  action  by  receiver  on  stockholder's  liability;  Raht  v.  Attrill, 
106  N.  Y.  436,  60  Am.  Bep.  402,  13  N.  E.  286,  holding  hotel  employees 
not  entitled  to  preference ;  Joy  v.  St.  Louis,  138  U.  S.  47,  84  L.  Ed.  858, 
11  Sup.  Ct.  257,  Averill  v.  Southern  R.  R.  Co.,  75  Fed.  737,  and  Gibson 
.V.  Gray,  17  Tex.  Civ.  App.  654,  43  S.  W.  925,  all  arguendo. 

Distinguished  in  Lyman  v.  Central  R.  R.  Co.,  59  Vt.  182,  184,  185,  10 
Atl.  354,  355,  356,  Ford  v.  Central  etc.  R.  R.  Co.,  70  Fed.  145, 17  C.  C.  A. 
31,  and  Hanna  v.  State  Trust  Co.,  70  Fed.  6,  30  L.  R.  A.  204,  16  G.  C.  A. 
586. 

"Wliere  court  of  one  State  is  administering  assets  of  railroad  throogli 
its  receiver,  a  court  elsewhere  is  without  Jurisdiction  to  entertain  suit  for 
negligence  of  receiver  or  his  servants,  except  leave  of  first  court  be 
obtained. 

Approved  in  Leigh  v.  Green,  62  Neb.  354,  89  Am.  St.  Rep.  760,  86 
N.  W.  1097,  holding  holder  of  tax  lien  may  foreclose  in  State  court, 
obtaining  decree  of  sale,  although  an  action  is  pending  in  Federal  court 
between  other  parties  concerning  such  lands. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep.  86. 
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104  n.  S.  142-14^,  26  L.  Ed.  664,  FOBT  ▼.  BAU8H. 

Where  mortgagor  sues  to  set  aside  foreclosure  sale  to  miHrtgagee  for 
ftand,  and  for  use  of  property  while  in  latter's  possession,  mortgagor  may 
recover  only  excess  of  sum  found  due,  over  the  mortgage  debt. 

Approved  in  Taylor  v.  Girard  Life  Ins.  etc.  Co.,  1  App.  D.  C.  217, 
effect  of  decree  vacating  trustee's  sale  under  deed  of  trust  is  to  restore 
parties  interested  to  positions  occupied  by  them  before  sale  was  made; 
Lindgren  v.  Lindgren,  73  Minn.  99,  75  N.  W.  1036,  holding,  where  mort- 
gage sale  is  set  aside  on  the  ground  of  fraud;  validity  of  mortgage  is 
not  affected. 

104  V.  8.  14^159,  26  L.  Ed.  679,  ST.  LOinS  INSUBANOE  00.  ▼.  ST. 
LOmS  ETO.  B.  B.  00. 

In  absence  of  contract^  carrier  only  bound  to  cany  to  end  of  line 
and  deliver  saf tiy  to  succeeding  carrier. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Bryant,  36  Ind.  App.  345,  75  ■ 
N.  E.  831,  mere  receipt  of  goods  by  carrier  marked  for  delivery  at  point 
beyond  its  own  line  does  not  constitute  contract  to  transport  and  de- 
liver them  at  destination;  Venning  v.  Atlantic  Coast  Line  R.  Co.,  78 
S.  C.  49,  126  Am.  St.  Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  58  S.  E.  985, 
statute  making  each  carrier  agent  of  connecting  carrier  from  whom  it 
receives  freight,  and  liable  for  negligence  of  connecting  carrier,  is  valid ; 
Myriek  v.  Michigan  etc.  R.  R.  Co.,  107  U.  8. 107,  27  L.  Ed.  S26, 1  Sup.  Ct. 
429,  holding  railroad  company  receiving  cattle  only  bound  to  deliver 
them  safely  to  connecting  carrier;  Deming  v.  Norfolk  etc.  R.  R.  Co.,  21 
Fed.  30,  holding  connecting  carrier  not  liable  for  cotton  burned  beyond 
its  own  line;  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  31  Fed.  248, 
holding  initial  carrier  not  responsible  for  baggage  beyond  its  own  line; 
Cincinnati  etc.  Ry.  Co.  v.  Fairbank,  90  Fed.  470,  33  C.  C.  A.  611,  hold- 
ing initial  carrier  presumptively  bound  only  to  end  of  its  line ;  TrUmbuU 
V.  Coulson,  12  Colo.  App.  105,  54  Pac.  916,  holding,  although  shipment 
made  under  through  contract,  connecting  road  not  liable  for  negligence' 
of  contracting  company;  Atchison  etc.  R.  R.  Co.  v.  Roach,  35  Kan.  748, 
57  Am.  Rep.  205,  12  Pac.  97,  holding  sale  of  through  ticket  does  not 
make  connecting  carrier  liable  for  initial  carrier's  negligence;  Burke  v. 
Concord  R.  R.  Co.,  61 N.  H.  239,  holding  railroad  has  the  right  to  make 
business  connection  with  other  road;  Regan  v.  Grand  Trunk  Ry.  Co.,  61 
N.  H.  581,  holding  in  case  of  interruption  of  connecting  line,  initial  car- 
rier bound  to  use  diligence  in  protecting  property;  State  v.  Concord 
B.  R.  Corp.,  62  N.  H.  378,  holding  accidental  losses  belong  to  road  upon 
which  they  happen;  Knight  v.  Providence  etc.  R.  R.  Co.,  13  R.  I.  574, 
48  AsL  Rep.  48,  holding  initial  carrier  not  responsible  for  damage  to 
eotton  shipment;  Dunbar  v.  Port  Royal  etc.  Ry.  Co.,  36  S.  C*  116,  81 
Am.  St.  Rep.  868,  15  S.  E.  358,  holding  contract  to  forward  watermelons 
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relieyes  initial  carrier  from  responsibility  beyond  its  lines;  Swift  v. 
Pacifio  Mail  S.  S.  Co.,  106  N.  Y.  216, 12  N.  E.  586,  holding  initial  company 
liable  under  special  contract  and  connecting  company  liable  as  common 
carrier;  Hill  v.  Georgia  etc.  R.  R.  Co.,  43  S.  C.  470,  21  S.  E.  340,  hold- 
ing railroad  not  responsible  for  delivery  of  cotton  beyond  its  own  line; 
dissenting  opinion  in  Merchants '  etc.  Transp.  Co.  v.  Block,  86  Tenn.  436, 
6  S.  W.  896. 

Liability  of  connecting  carriers.    Note,  42  Am.  Rep.  665,  666. 

Liability  of  connecting  carriers  beyond  own  route.    Note,  72  Am. 
Dec.  236,  239. 

Liability  of  connecting  carrier  for  loss  beyond^  own  line.    Note,  31 
L.  R.  A.  (N.  S.)  8,  15,  42,  48. 

AznuigemeM  iMtween  connecting  eaxrieai  for  carriage  of  goods  and 
collection  of  ftei^t  money  does  not  create  a  Joint  liability. 

Approved  in  McGnire  v.  Great  Northern  Ry.  Co.,  163  Fed.  439,  fact 
that  shipment  was  received  by  carrier  for  point  beyond  its  own  line 
does  not  create  joint  responsibility,  where  shipment  over  each  line  is 
under  separate  contract  limiting  liability  for  loss  or  injuries  to  such  as 
may  occur  on  its  own  line;  Earle  v.  Chesapeake  etc.  Ry.  Co.,  127  Fed. 
241,  holding  defendant,  Virginia  railroad,  whose  cars  were  transported 
through  Pennsylvania  by  other  lines,  being  member  of  freight  line  hav- 
ing offiee  there,  not  suable  in  Pennsylvania;  Jones  v.  Pennsylvania  R.  R. 
Co.,  8  Mackey  (D.  C),  187,  where  number  of  railroads  make  arrange* 
ments  to  run  through  trains  over  their  several  roads,  sharing  expenses 
and  profits,  each  of  companies  will  be  liable  for  injury  occurring  through 
negligence  of  employees  on  such  train ;  Illinois  Cent.  R.  R.  Co.  v.  Foulks, 
191  111.  66, 60  N.  £.  893,  holding  defendant  railroad  and  another  railroad 
conducting  continuous  line,  each  is  liable  for  negligence  of  its  servant  in 
misbilling  freight,  although  agent  of  other ;  Carter  v.  Chicago  etc.  R.  Co., 
146  Iowa,  207, 126  N.  W.  96,  in  action  against  initial  carrier  for  injuries 
'to  livestock  by  negligence  of  connecting  carrier,  evidence  was  insuffi- 
cient to  show  contract  or  partnership,  so  as  to  make  initial  carrier 
liable;  Saxon  Mills  v.  New  York  etc.  R.  Co.,  214  Mass.  396,  101  N.  E. 
1079,  connecting  carrier  forming  part  of  route  over  which  goods  were 
billed,  but  not  coming  into  possession  of  goods  by  reason  of  diversion 
to  different  route,  was  not  liable  for  loss ;  Crockett  v.  St.  Louis  etc.  Ry. 
Co.,  147  Mo.  App.  370,  126  S.  W.  260,  in  action  against  initial  carrier 
and  connecting  carrier  to  recover  damages  for  losses  resulting  from 
negligence  in  shipment  of  hogs,  fact  that  carriers  contracted  to  form 
continuous  line  did  not  make  them  partners  jointly  and  severally  liable 
for  whole  route;  Taflfe  v.  Oregon  R.  R.  Co.,  41  Or.  68,  67  Pac  1017, 
holding  in  connecting  railroads  where  written  contract  was  for  general 
carriage,  stipulation  releases  liability  of  carrier  on  lines  of  connecting 
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carriers;  Chesapeake  etc.  Ry.  Co.  v.  Stock,  104  Va.  107,  51  S.  E.  164, 
holding  connecting  carrier  not  liable  for  loss  not  occurring  on  its  por- 
tion of  through  route  where  agency  not  shown,  thoi^h  through  rate 
guaranteed;  Montgomery  etc.  Ry.  Co.  v.  Culver,  76  Ala.  592,  51  Am. 
Bep.  485,  holding  arrangement  between  connecting  lines  does  not  make 
them  jointly  responsible;  Citizens'  Ins.  Co.  v.. Kountz  Line,  48  Fed.  839, 
holding  several  steamboats,  forming  continuous  line,  not  jointly  liable; 
Citizens*  Ins.  Co.  v.  Kountz  Line,  4  Woods,  270,  10  Fed.  771,  holding, 
where  several  connecting  boats  are  operated  as  one  line,  represented  by 
one  agent,  no  joint  liability. 

What  constitutes  a  partnership.    Note,  115  Am.  St.  Bep.  426. 

104  n.  8.  169-170,  26  L.  Ed.  686,  DAVIS  ▼.  WEUA. 

Bnle  that  gaanmtee  must  glTe  notioe  of  acceptance  of  the  guaranty 
is  applicable  only  wbere  the  InBtmment  of  guaranty  is,  in  legal  effect, 
amere  offer  or  proposaL 

Approved  in  United  States  Fidelity  Co.  ▼.  Riefler,  239  U.  S.  24,  25, 
60  L.  Ed.  124,  125,  36  Sup.  Ct.  13,  instrument  agreeing  to  indemnify 
bonding  company  for  giving  official  bond,  signed,  sealed  and  delivered 
to  officer  to  be  bonded,  with  authority  to  deliver  it  to  bonding  company, 
was  completed  contract  on  delivery  to  bonding  company  and  did  not 
require  notice  of  acceptance;  Johnson  v.  Charles  D.  Norton  Co.,  169 
Fed.  364,  86  C.  C.  A.  361,  under  guaranty  of  payment  by  railroad  for 
supplies,  where  company  has  become  insolvent  and  property  has  passed 
into  hands  of  receivers  in  foreclosure  suit,  creditor  is  not  compelled  to 
imrsue  claims  to  judgment  before  resorting  to  guarantor;  Asmussen  v. 
Post  Printing  etc.  Co.,  26  Colo.  App.  430, 143  Pac.  401,  offer  by  defend- 
ants, to  guarantee  payment  for  papers  if  plaintiff  gave  agency  for 
'Denver  Post"  to  certain  person  was  collateral,  continuing  guaranty 
for  future  indebtedness,  and  defendants  were  entitled  to  notice  of 
acceptance;  German  Sav.  Bank  v.  Drake  Roofing  Co.,  112  Iowa,  187,  83 
N.  W.  961,  holding  in  action  on  guaranty  for  payment  of  all  indebted- 
ness accruing  to  bank  for  certain  principal  within  certain  time,  prin- 
cipal's  insolvency  is  sufficient  excuse  for  failure  to  give  guarantor  notice 
of  advancements  or  of  state  of  account  on  expiration  of  guaranty; 
American  Agricultural  etc.  Co.  v.  Ellsworth,  109  Me.  197,  83  Atl.  647, 
guaranty  that  agent  would  faithfully  perform  obligations' of  his  contract 
so  long  as  agency  lasted  was  continuing  guaranty  requiring  notice  of 
acceptance;  Donnelly  v.  Newbold,  94  Md.  223,  60  Atl.  614,  holding 
where  guaranty  is  collateral,  depending  upon  a  condition,  then  default 
in  meeting  condition  necessitates  giving  guarantor  notice  or  he  is  re- 
leased ;  Buhrer  v.  Baldwin,  137  Mich.  270, 100  N.  W.  470,  where  contract 
of  guaranty  recites  consideration,  no  notice  of  acceptance  is  necessary 
to  bind  guarantor;  National  Oil  etc.  line  Co.  v.  Teel,  96  Tex.  591,  68 


104  U.^.  159-170       NOTES  ON  U.  S.  REPORTS.  464 

S.  W.  980,  holding  assignee  of  defective  contract  conveying  no  interest 
in  land  but  only  an  option  lacks  protection  of  purchaser  for  valuable 
consideration  where  legal  title  is  involved ;  Lester  Piano  Co.  v.  Romney, 
41  Utah,  443,  126  Pac.  327,  guaranty  of  payment  of  goods  to  be  pur- 
chased by  corporation  for  any  amount  of  credit  that  may  be  extended 
is  continuing  guaranty  to  pay  indefinite  future  amount,  and  notice  of 
acceptance  is  necessary  to  bind  guarantor;  Winnebago  Paper  Mills  v. 
Travis,  56  Minn.  483,  58  N.  W-  37,  holding,  where  letter  guarantees  pay- 
ment of  paper  to  be  sold,  notice  of  acceptance  must  be  given;  Lachman 
V.  Block,  47  La.  Ann.*  512,  513,  28  L.  B.  A.  265,  266,  17  South.  156  (see 
dissenting  opinion  in  47  La.  Ann.  524,  28  L.  R.  A.  270,  17  South.  161) 
holding  offer  to  become  surety  not  binding  until  notice  given ;  Hasselman 
V.  Japanese  Develop.  Qo.,  2  Ind,  App«  189,  27  N.  E.  320,  holding,  where 
request  is  not  complied  with,  but  different  proposition  is  made,  guar- 
antor is  entitled  to  notice;  Furst  etc.  Mfg.  Co.  v.  Black,  111  Ind.  312, 12 
N.  E.  506,  holding  proposal  to  guarantee  credit  requires  acceptance^ 
Hall  V.  Weaver,  13  Sawy.  194,  34  Fed.  108,  holding  person  executing 
bond  is  a  surety  and  not  entitled  to  notice;  Davis  Sewing  Co.  y. 
Richards,  115  U.  S.  527,  20  L.  Ed.  482,  6  Sup.  Ct.  175,  holding  guaranty 
of  corporation  agent  not  binding  until  notice  of  acceptance  given;  Len- 
nox V.  Murphy,  171  Mass.  373,  50  N.  E.  646,  and  Page  v.  White  Sewing- 
Machine  Co.,  12  Tex.  Civ.  App.  332,  34  S.  W.  991,  both  arguendo. 

Distinguished  in  Acme  Mfg.  Co.  v.  Reed,  197  Pa.  St.  366,  47  Atl.  207, 
holding  guarantor  of  payment  of  order  not  liable  to  guarantee  unless 
latter  notifies  of  acceptance,  though  order  stipulated  acceptance  without 
notice  After  lapse  of  certain  time. 

Contract  of  guaranty^    Note,  105  Am.  St.  Rep.  515. 

Distinction  between  absolute  guaranty  and  offer  to  gpiarant^e.    Note, 
15  Ann.  Cas.  1164,  1165,  1166. 

Rule,  requiring  notice  of  acceptance  of  guaranty,  does  not  apply  where 
contract  is  mad^  at  request  of  guarantee. 

Approved  in  McFarlane  v.  Wadhams,  176  Fed.  84,  99  C.  C.  A.  602, 
where  defendant  wrote  froin  Milwaukee  offering  to  become  guarantor 
of  contract  by  which  plaintiff  was  to  furnish  certain  machinery  to 
corporation,  which  letter  was  accepted  by  letter  addressed  to  defendant 
at  Milwaukee,  guaranty  was  "VV'isconsin  contract;  Bond  v.  John  V.  Far- 
well  Co,,  172  Fed.  62,  96  C.  C.  A.  546,  guaranty  of  payment  for  mer- 
cha;ndise  sold  to  corporation  from  time  to  time,  not  to  exceed  certain 
amount,  and  to  continue  until  notice  of  discontinuance,  was  not  mere 
offer  of  guaranty  requiring  notice  of  acceptance ;  McFarlane  v.  Wad- 
hams,  165  Fed.  991,  where  guaranty  of  corporation's  obligation  was 
made  at  request  of  guai'antee,  contract  was  complete  when  guarantor 
deposited  it  in  postoffice,  without  further  notice  of  acceptance;  Falls 
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City  Const.  Co.  ▼.  Boardman,  111-  Ark.  419,  163  S.  W.  1135,  where 
guarantor  promised  at  request  of  guarantee  to  purchase  courthouse  war- 
rants representing  installment  due  and  unpaid  at  certain  date  accord- 
ing to  amount  set  opposite  his  name,  transaction  was  promise  and  re- 
quired no  notice  of  acceptance ;  Stewart  Vs  Sharp  County  Bank,  71  Ark. 
588,  589,  76  S.  W.  1065,  1066,  where  defendants  guaranteed  debt  due 
plaintiff  at  request  of  latter 's  agent,  notice  of  acceptance  of  guaranty 
not  required ;  Sheffield  v.  Whitfield,  6  Ga.  App.  765,  65  S.  E.  808,  where 
offer  of  guarantee  contemplates  acceptance  by  extension  of  credit,  such 
act  completes  contract,  though  notice  of  intention  to  accept  offer  has 
not  been  given;  Hemley  v.  Brannum,  23  Ind.  App.  394,  55  N.  E.  514, 
holding  where  defendant  agrees  payment  of  note  secured  by  mortgage, 
if  plaintiff  releases  mortgage,  in  action  on  guaranty  it  is  unnecessary 
to  all^e  diligence  in  collecting  note;  Cumberland  Glass  Mfg.  Co.  v. 
Wheaton,  208  Mass.  432,  94  N.  E.  804,  where  making  of  contract  of 
sale  and  contract  of  guaranty  are  contemporaneous  and  treated  as  one 
transaction,  notice  to  guarantors  of  acceptance  of  guaranty  is  unneces- 
sary; Lascelles  v.  Qark,  204  Mass.  375,  376,  90  N.  E.  878,  guaranty  by 
defendant  of  present  and  future  indebtedness  in  consideration  that 
plaintiff  continue  debtor's  current  account  for  next  month  did  not  re- 
quire notice  to  defendant  that  account  current  had  been  continued 
beyond  next  month;  Welch  v.  Walsh,  177  Mass.  577,  59  N.  E.  441, 
where  guarantor  agrees  to  pay  certain  sum,  in  default  of  another,  a 
lapse  of  twenty-three  months  is  no  defense,  notice  by  guarantee  not 
being  given;  American  Nat.  Bank  v.  Pillman,  176  Mo.  App.  436,  158 
S.  W.  434,  435,  letter  to  bank  requesting  it  to  honor  drafts  of  another 
and  promising  to  protect  bank  yras  absolute  guaranty  and  no  acceptance 
other  than  honoring  drafts  was  necessary ;"  Nelson  Mfg.  Co.  v.  Shreve, 
94  Mo.  App.  623,  68  S.  W.  377,  holding  where  guaranty  results  from 
creditor's  requests,  no  notice  to  guarantor  that  he  has  been  accepted 
is  necessary  to  bind  him;  Pruden  v.  Liebler,  22  N.  D.  592,  135  N.  W. 
188,  agreement  by  defendants  in  writing  to  guarantee  payment  of  mort- 
gage debt  upon  opera  house  was  complete  contract,  and  .not  offer  of 
guaranty  requiring  notice;  Emerson  Mfg.  Co.  v.  Rustad,  19  N.  D.  9, 
120  N.  W.  1095,  guaranty,  indorsed  on  back  of  contract,  to  pay  obliga- 
tions arising  out  of  such  contract  and  waiving  notice  of  nonfulfillment 
and  nonpayment,  was  absolute  guaranty,  no|  requiring  notice  of  accept- 
ance; J.  L.  Mott  Iron  Works  v.  Clark,  87  S.  C.  205,  69  S.  E.  229,  guar- 
anty by  president  of  corporation  to  protect  dealer  in  any  dealings  it 
might  have  with  corporation  is  absolute  and  unlimited,  and  does  not 
require  notice  of  acceptance;  Bank  of  California  v.  Union  Packing  Co., 
60  Wash.  460,  111  Pac.  575,  guaranty  by  stockholders  to  pay  balance 
due  upon  advances  that  may  be  made  by  bank  to  corporation  is  con- 
XI— 30 
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tinuing  gaaranty  and  requires  no  notice;  Doud  v.  National  Park  Bank, 
54  Fed.  847,  4  C.  C.  A.  607,  consideration  moying  to  guarantors  is  snffi* 
cient  acceptance;  Ferst  v.  Blackwell,  39  Fla.  625,  22  South.  894,  holding 
guaranty  given  on  request  required  no  further  notice;  Bryant  v.  Stout, 
16  Ind.  App.  395,  396,  44  N.  E.  72,  73,  holdii^  bond  delivered  by  em- 
ployee, guaranteeing  payment  of  all  money  collected,  is  continuing  con- 
tract, and  sureties  are  not  entitled  to  notice ;  Mitchell  v.  Railton,  45  Mo. 
App.  281,  282,  holding,  where  guarantor  is  present  and  sees  goods  de- 
livered, notice  of  acceptance  is  waived;  Wright  v.  Qrif&n,  121  Ind.  480, 
6  li.  B.  A.  640,  23  N.  E.  282,  holding  promise  to  pay  for  goods  furnished 
daughter,  a  direct  contract,  and  party  not  entitled  to  notice;  Nading  v. 
McGregor,  121  Ind.  471,  6  L«  B.  A.  688,  23  N.  £.  284,  holding  promise 
to  pay  for  lumber  furnished  another  is  not  a  guaranty,  but  direct  con^ 
tract,  and  party  is  not  entitled  to  notice;  Snyder  v.  Click,  112  Ind.  298, 
13  N.  E.  584,  holding  where  guaranty  is  direct  and  certain,  and  thing 
guaranteed  is  known  to  guarantor,  notice  is  not  necessaiy;  Wills  v.  Ross, 
77  Ind.  6,  40  Am.  Bep.  282,  holding  where  there  is  an  existent  debt 
known  to  guarantor,  notice  is  not  necessary;  Louisiana  etc.  R.  R.  Co. 
V.  Dillard,  51  La.  Ann.  1490,  26  South.  453,  holding  contract  absolute 
in  its  terms,  guaranteeing  right  of  way,  requires  no  notice  of  accept- 
ance; Lehigh  Coal  etc.  Co.  v.  Scallen,  61  Minn.  65,  63  N.  W.  246,  hold- 
ing, where  instrument  is  executed  as  an  acceptance  of  a  proposition, 
no  notice  is  necessary;  Marx  v.  Luling  Co-op.  Assn.,  17  Tex.  Civ.  App. 
418,  43  S.  W.  601,  holding  where  notes  are  given  in  acceptance  of  a 
proposition  to  extend  payment,  notice  of  acceptance  is  not  necessaiy. 

Necessity  for  notice  of  acceptance  to  bind  guarantor.    Note,  16 
L.  B.  A.  (N.  S.)  859,  860,  861,  863,  367. 

Becltal    of   mere    nominal    conslderatlQn    will    support    contxaet    of 
guaranty. 

Approved  in  Bond  v.  John  V.  Farwell  Co.,  172  Fed.  61,  62,  96  C.  C.  A. 
546,  where  gpiaranty  of  payment  for  merchandise  sold  to  corporation 
recited,  that  it  was  in  consideration  of  one  dollar  to  subscriber  in  hand 
paid,  receipt  whereof  was  thereby  acknowledged,  guarantor  was  estopped 
to  deny  that  any  consideration  had  been  in  fact  paid;  Jones  v.  Britt, 
168  Fed.  854,  855,  856,  94  C.  C.  A.  264,  creditor's  agreement  to  forbear 
pressing  debt  for  definite  time,  or  to  grant  extension,  is  detriment  to 
creditor,  and  good  consideration  for  stranger's  contract  to  pay  debt; 
Southern  Ry.  Co.  v.  Blunt  &  Ward,  155  Fed.  499,  written  contract  by 
railroad  granting  right  to  another  to  build  platform  on  right  of  way 
from  which  to  load  cotton  on  condition  that  builder  shall  indemnify  it 
against  loss  was  for  valid  consideration;  Brewster  v.  Lanyon  Zinc  Co., 
140  Fed.  807,  72  C.  C.  A.  213,  lease  in  consideration  of  one  dollar  paid 
at  time  is  not  wanting  in  mutuality  merely  because"  it  reserves  to  one 
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party  option  to  terminate  it  which  it  withholds  from  other;  Silver  v. 
Kent,  105  Fed.  841,  holding  one  signing  contract  reciting  consideration, 
and  guaranteeing  pa3rment  of  note  for  loan  made  on  such  guaranty,  is 
absolutely  liable ;  Shows  v.  Steiner,  175  Ala.  368,  370,  57  South.  701, 
702,  where  guaranty  contract  for  payment  of  proposed  indebtedness 
of  one  thousand  dollars  recited  that  it  was  made  in  consideration  of 
five  dollars  in  hand  paid,  of  which  receipt  was  acknowledged,  it  was 
immaterial  that  consideration  was  not  actually  paid;  McConnon  &  Co. 
▼.  Laursen,  22  N.  D.  609,  610,  135  N.  W.  215,  guaranty,  indorsed  upon 
back  of  contract  of  sale,  to  pay  for  indebtedness  for  goods  delivered  to 
principal  in  consideration  of  one  dollar  in  hand  paid  is  absoli^te  guar- 
anty requiring  no  notice  of  acceptance,  and  it  is  immaterial  whether 
consideration  was  paid  or  not;  Williamson  v.  Cline,  40  W.  Va.  204,  20 
S.  E.  921,  holding  forbearance  to  sue,  sufficient  consideration  to  support 
contract  of  suretyship;  HofEmann  v.  Mayaud,  93  Fed.  178,  35  C.  C.  A. 
256,  holding  forbearance,  without  agreement  to  forbear,  not  sufficient 
consideration  to  support  contract  of  guaranty ;  Barnes  Cycle  Co.  v.  Beed, 
84  Fed.  605,  holding  mere  recital  of  nominal  consideration  does  not 
affect  guarantor's  right  to  notice.  < 

Contract  of  guaranty  shonld  be  constraed  liberally. 
Approved  in  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  364,  365,  86 
C.  C.  A.  361,  in  construing  contract  of  guaranty.  Federal  courts  are 
not  bound  to  follow  State  decisions  not  based  on  local  statute  or  usage 
having  force  of  local  law;  Swift  v.  Jones,  135  Fed.  438,  where  contract 
employing  defendant's  son  as  plaintiff's  broker  signed  by  defendant 
as  guarantor  required  son  to  give  bond,  plaintiff  to  pay  premium,  and 
plaintiff  sent  son  application,  which  he  signed,  but  plaintiff  did  not  get 
bond  till  after  defalcation  guarantor  not  liable;  Booth  v.  Irving  Nat. 
Exch.  Bank,  116  Md.  673,  82  Atl.  654,  construing  contract  of  guaranty 
by  which  bank  was  induced  to  loan  money  to  industrial  corporation  to 
include  liability  on  note  indorsed  by  president  of  corporation  individ- 
ually; Donnelly  v.  Newbold,  94  Md.  224,  50  Atl.  515,  holding  whether 
guaranty  is  original  or  collateral  depends  upon  intent  and  is  a  question 
for  the  jury,  not  matter  of  assumption  by  court;  Shepard  Land  Co.  v. 
Banigan,  36  I(.  I.  24,  87  Atl.  540,  where  lease  providing  for  making  of 
certain  alterations  in  premises  and  payment  therefor  by  lessee  was  not 
delivered  until  seven  months  after  execution,  owing  to  lessee's  failure 
to  secure  satisfactory  sureties,,  it  is  to  be  construed  according  to  cir- 
cumstances at  time  of  delivery  and  construction  put  upon  it  then  by 
parties  and  surety ;  Gay  v.  Ward,  67  Conn.  161,  32  L.  R.  A.  822,  34  Atl. 
1028,  holding  guaranty  .as  to  discounted  paper  should  be  construed 
liberally;  Page  v.  White  Sewing-Machine  Co.,  12  Tex.  Civ.  App.  333, 
34   S.  W.  991,  holding  contract  must  be  construed,  and   true  intent 
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gathered  from  its  terms;  Bank  of  Alexandria  v.  Tnmey  (Tenn.)y  52 
S.  W.  765,  holding  contract  should  be  construed  so  as  to  carry  into 
effect  the  intentions  of  the  parties;  Hooper  v.  ijooper,  81  Md.  169,  48 
Am.  St.  Bep.  500,  31  Atl.  510,  holding  contract  ot  guaranty  should  be 
construed  according  to  intention  of  parties;  Loiiisville  v.  Ohio  Valley 
Imp.  Co.,  69  Fed.  436,  holding  guaranty  indorsed  on  railroad  bond 
should  be  construed  liberally;  Fidelity  &  Casualty  Co.  v.  Lawler,  64 
Minn.  148,  66  N.  W.  143,  arguendo. 

Where  guaranty  Is  expressly  made  unconditional,  notice  of  amounts 
advanced,  and  of  nonpayment,  are  not  required. 

Approved  in  Kent  v.  Silver,  108  Fed.  366,  47  C.  C.  A.  404,  holdins^ 
written  guaranty,  attached  to  note  and  delivered  with  it,  is  absolute  and 
not  conditional,  as  requiring  notice  of  acceptance. 

Botb  failure  to  give  notice  of  principal's  default,  and  loss  to  the 
guarantee  must  concur,  to  give  cause  of  action  against  guarantor. 

Approved  in  Hughes  v.  Heyman,  4  App.  D.  C.  449,  unreasonable  delay 
in  giving  guarantor  notice  of  default  of  principal  obligor,  or  failure 
to  give  any  notice,  is  not  bar  to  recovery  on  guaranty,  unless  loss  is 
shown  to  have  resulted  thereby  to  guarantor;  Stewart  v.  Ejiight  &  Jill- 
son  Co.,  166  Ind.  504j(  76  N.  E.  745,  where  guarantor  has  promised  to 
pay  for  goods  sold  to  his  principal,  and  contract  of  guaranty  has  been 
accepted  by  obligee,  guarantor  is  not  entitled  to  notice  of  his  principal's 
default  in  order  to  fix  his  liability  for  goods  sold  to  his  principal ;  Cum- 
berland Glass  Mfg.  Co.  V.  Wheaton,  208  Mass.  433,  94  N.  E.  805,  guar- 
antor can  rely  upon  want  of  notice  of  principal's  default  only  where 
he  has  been  or  may  be  prejudiced  by  failure  to  notify;  Sentinel  Co.  v. 
Smith,  143  Wis.  380,  127  N.  W.  945,  notice  to  guarantor  of  debtor's 
defaults  need  only  be  given  within  reasonable  time  after  defaults ;  Ward 
V.  Wilson,  100  Ind.  57,  50  Am.  Rep.  768,  holding  failure  to  give  notice 
of  default  is  matter  of  defense;  Straight  v.  Wight,  60  Minn.  518,  63 
N.  W.  106,  holding  whether  notice  of  default  given,  a  question  of  fact ; 
Hooper  v.  Hooper,  81  Md.  174,  48  Am.  St.  Rep.  505,  31  Atl.  512,  holding 
failure  to  present  for  paymen^;  will  not  discharge  surety  or  guarantor; 
Ferst  V.  Blackwell,  39  Fla.  626,  22  South.  894,  reaffirming  rule. 

Necessity  for  notice  of  default  to  bind  guarantor.    Note,  20  L.  R.  A. 
260,  268. 

104  U.  8.  171-175,  26  L.  Ed.  601,  PORTER  ▼.  GRAVES. 

Whether  parties  took  possession  under  contract  of  sale  so  as  to  defeat 
defense  of  statute  of  frauds  is  a  question  of  fact  for  jury. 

Approved  in  First  Nat.  Bank  v.  Comford,  4  Dak.  172,  28  N.  W.  856, 
holding  execution  of  chattel  mortgage  upon  secret  parol  trust,  is  void 
as  to  creditors. 
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104  U.  a  176-179,  26  L.  Ed.  704,  FIiAOBTAFF  BILVEB  MIKINa  00.  ▼. 
OULZJNS. 

Statutes  glylng  liens  are  to  be  liberally  constraed. 
Approved  in  United  States  v.  American  Surety  Co.,  200  U.  S.  203, 
50  L.  Ed.  440,  26  Sup.  Ct.  168,  labor  and  materials  furnished  under  eon- 
tract  to  contractor  or  subcontractor  are  within  surety  bond  executed 
under  Comp.  Stats.  1901,  p.  2523,  conditioned  for  prompt  payment  by 
contractor  to  all  persons  supplying  labor  and  materials  under  contract; 
United  States  v.  Lynch,  192  Fed.  368,  corporate  surety  in  contractor's 
bond  is  not  discharged  from  liability  to  subcontractor  for  default  of 
payment  by  contractor  for  materials  supplied  by  subcontractor  by  reason 
of  binding  extension  of  time  of  payment  by  subcontractor  without  knowl- 
edge of  surety,  where  extension  is  bona  fide  and  reasonable;  Smith 
V.  Mosier,  169  Fed.  434,  contractor's  bond  for  prompt  payment  of  labor 
and  materials  used  in  government  work  secures  payment  for  labor  and 
materials  furnished  to  subcontractor,  as  well  as  to  principal  contractor 
direct;  Salt  Lake  Hardware  Co.  ▼.  Chainman  Min.  etc.  Co.,  137  Fed. 
637,  mechanic's  lien  not  void  because  statement  filed  claimed  more 
than  actually  due,  where  it  was  result  of  mistake  and  without  fraudu- 
lent intent;  In  re  Lawler,  110  Fed.  137,  holding  statute  protecting  per- 
sons performing  labor  in  certain  concerns  is  broad  enough  to  include 
traveling  salesmen  giving  time  for  hire  therein,  as  establishing  priority 
of  lien;  United  States  v.  Burgdorf,  13  App.  D.  C.  520,  person  furnishing 
labor  and  material  to  contractor  for  public  building  is  entitled  to  re- 
cover balance  due  him  in  suit  against  contractor  and  surety  on  bond; 
Springer  Land  Assn.  v.  Ford,  168  U.  S.  524,  42  L.  Ed.  565,  18  Sup.  Ct. 
174,  holding  mechanics'  liens  being  remedial,  should  be  construed  to 
effect  their  object;  Pinkerton  v.  Le  Beau,  3  S;  D.  446,  54  N.  W.  98, 
holding  party  in  possession  under  contract  of  purchase  may  subject 
buildings  to  lien  law,  although  he  abandons  contract;  Virginia  Devel. 
Co.  V.  Croiser  Iron  Co.,  90  Va.  135,  44  Am.  St.  Rep.  901,  17  S.  E.  809, 
holding  pig  iron  furnished  rolling  mill  a  supply  under  lien  law. 

Foremaa  of  mine,  overseeing  men  and  perf  ozming  some  manual  labor, 
is  entitled  to  laborer's  lien  under  Utah  lien  law. 

Approved  in  Bankers'  Surety  Co.  v.  Maxwell,  222  Fed.  799,  138 
C.  C.  A.  345,  superintendent  of  construction  of  public  building  employed 
by  contractor  and  acting  as  working  foreman  is  protected  by  contractor's 
bond;  Idaho  Mining  etc.  Co.  v.  Davis,  123  Fed.  398,  59  C.  C.  A.  200, 
holding  services  rendered  by  foreman  and  watchman  of  a  mine  is  labor, 
and  a  lien  thereon  for  such  labor  is  valid;  EIritzer  v.  Tracy  Engineering 
Co.,  16  Cal.  App.  293,  116  Pac.  702,  foreman  of  construction  work  is 
entitled  to  mechanic's  lien  under  Code  of  Civil  Procedure,  section  1183, 
as  person  who  x)€rforms  labor;  Thompson  v.  Wise  Boy  Min.  etc.  Co.,* 
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9  Idaho,  367,  74  Pac.  960,  an  amalgamator  in  quartz-mill  located  on  mine 
and  operated  by  mine  owners  is  entitled  to  lien  on  mine  for  labor; 
City  of  Topeka  v.  Crawford,  78  Kan.  590, 16  Aim.  Gaa.  403,  17  L.  R.  A. 
(N.  S.)  1156,  96  Pac.  864,  holding  that  keeping  open  and  superintend- 
ing theater  on  Sunday  is  labor  within  meaning  of  ordinance  prohibiting 
labor  other  than  works  of  necessity  or  charity  on  Sunday;  Steams- 
Roger  Mfg.  Co.  V.  Aztec  Gold  Min.  &  MUl.  Co.,  14  N.  M.  322,  93  Pac. 
710,  superintendent  of  mine  personally  directing  miners  who  performed 
manual  labor  was  entitled  to  mechanic's  lien;  Johnson  v.  McClure,  10 
N.  M.  522,  62  Pac.  984,  holding  architect  preparing  plans  and  specifics^ 
tions,  and  superintending  the  construction  thereunder,  has  lien  for  ser- 
vices rendered  throughout;  Lydell  v.  First  Bank  of  Joseph,  65  Or.  248, 
132  Pac.  520,  camp-tender  for  persons  engaged  in  herding  sheep  is 
entitled  to  herders'  -lien  for  wages ;  Washburn  ▼.  Inter-Mountain  Min. 
Co.,  56  Or.  586,  Ann.  Gaa.  19120,  357,  109  Pac.  385,  foreman  of  mine 
who  framed  timbers  and  helped  men  in  erection  of  mill  was  entitled 
to  miner's  lien  for  services  performed;  Hahn  v.  Anaconda  Qold  Min. 
Co.,  26  S.  D.  221,  128  N.  W.  129,  superintendent  of  mining  operations 
performing  manual  labor  upon  mining  claims  is  entitled  to  lien  for  his 
compensation;  Sutton  v.  Consolidated  Apex  Min.  Co.,  15  S.  D.  414,  89  N. 
W.  1021,  holding  lien  upon  property  subsequently  mortgaged  by  superin* 
tendent,  who  was  also  stockholder,  has  priority  over  mortgage  if  mort- 
gagee was  in  nowise  misled  by  such  conduct;  Boyle  v.  Mountain  Key 
Min.  Co.,  9  N.  M.  237,  50  Pac.  349,  holding  general  manager,  who  does 
not  perform  bodily  toil,  not  entitled  to  lien ;  Pendergast  v.  Tandes,  124 
Ind.  164,  8  L.  R.  A.  850,  24  N.  E.  725,  holding  superintendent  of  pipe- 
line who  had  to  use  tools  in  testing  wells  is  a  laborer;  Central  Trust 
Co.  V.  Richmond  etc.  R.  R.  Co.,  54  Fed.  728,  civil  engineer  is  a  laborer; 
Lockhart  v.  Rollins,  2  Idaho,  511,  21  Pac.  415,  holding  watchman  of 
mine  who  performs  work  and  labor  entitled  to  lien;  Gilchrist  v.  Helena 
etc.  R.  R.  Co.,  58  Fed.  716,  holding  managing  agent  who  occasionally 
runs  trains,  cleans  cars,  etc.,  entitled  to  benefit  of  lien  law. 

Distinguished  in  Wintermote  v.  MacLafferty,  233  Fed.  96,  general 
manager  and  superintendent  of  lumber  company  supervising  and  direct- 
ing operation  of  office  and  mill  and  repairing  machinery  was  not  laborer 
within  meaning  of  statute  and  not  entitled  to  priority  on  bankruptcy 
of  company;  Durkheimer  v.  Copperopolis  Copper  Co.,  55  Or.  41,  104 
Pac.  897,  miner's  lien  law  includes  ordinary  laborers  performing  actual, 
visible  toil  with  their  hands,  and  does  not  include  superintendents  or 
managers. 

Mechanics'  liens — ^Mines — ^Who  entitled  to.    Note,  42  Am.  St^  Rep. 
808. 

Who  are  "laborers"  and  "employees."    Note,  50  Am.  St.  Rep.  722. 
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Who  are  lalorers.    Note,  58  Am.  St.  Bap.  SCO. 

Who  are  entitled  to  preferences  as  laborers,  employees  or  servants. 
Note,  18  L.  B.  A.  805. 

104  n.  S.  180-183,  26  L.  Ed.  705,  THE  WOODLAND. 

Fraudulent  draft,  drawn  by  master  upon  owners,  does  not  create  a 
lien  npon  Tsssel,  unless  debt  for  which  giyen  is  a  lien,  although  declared 
upon  its  face  as  recoyerable  against  yessel. 

Approved  in  The  Kaiser  Wilhelm  U.,  230  Fed.  -719,  British  libelant 
cannot  maintain  suit  in  rem  in  admiralty  court  of  United  States  against 
(German  vessel  to  recover  for  repairs  and  supplies  furnished  in  Eng- 
land, where  laws  of  both  England  and  Germany  are  pleaded  and  neither 
gave  him  maritime  lien;  The  Serapis,  37  Fed.  438,  holding  maritime 
draft  is  subject  to  equities;  Moore  v.  The  Robilant,  42  Fed.  165,  hold- 
ing charterers  who  furnish  supplies  entitled  to  lien;  Nippert  v.  The 
J.  B.  Williams,  42  Fed.  540,  541,  holding  where  proceeds  of  draft  are 
turned  over  to  captain,  holder  has  no  lien;  O'Brien  v.  Sixteen  Hundred 
and  Fourteen  Bags  of  Guano,  48  Fed.  729,  holding  doctrine  of  bona 
fide  purchasers  only  applies  to  bill  of  lading  in  a  limited  sense;  Bush 
V.  Fitzpatrick,  73  Fed.  502,  holding  burden  of  proof  to  show  necessity 
for  executing  draft  in  foreign  port  is  on  libelant ;  The  Pride  of  America, 
19  Fed.  608,  holding  assignee  of  draft  given  for  maritime  lien  may 
enforce  lien  against  the  vessel;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  450,  32  L.  Ed.  795,  9  Sup.  Ct.  475,  holding  contract  of  affreight- 
ment,  made  in  America,  to  deliver  goods  in  England,  is  an  American 
contract ;  The  Scotia,  35  Fed.  911,  and  The  Brooklyn,  46  Fed.  133,  both 
arguendo. 

Distinguished  in  The  Lykus,  36  Fed.  921,  922. 

YThat  contracts  will  support  maritime  lien.    Note,  70  Zi,  R.  A,  418. 

104  U.  8.  183-184,  26  L.  Ed.  60S,  THE  B.  8.  08B0BNE. 
Not  cited. 

104  n.  8.  185-191,  26  L.  Ed.  716,  THE  ANNIE  LIND8LET. 

In  admiralty,  findings  of  Circuit  Court  are  conclusive  under  act  of 
1875. 

Approved  in  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  appl3dng  rule 
in  equity;  The  Gazelle  and  Cargo,  128  U.  S.  484,  82  L.  Ed.  499,  9  Sup. 
Ct.  141,  upholding  finding  that  port  had  bar  across  its  mouth,  making 
it  impossible  for  ship  to  enter,  as  conclusive;  The  City  of  New  York, 
147  U.  S.  76,  37  L.  Ed.  87, 13  Sup.  Ct.  213,  holding  a  finding  as  to  speed 
of  vessel  in  fog  conclusive ;  Ralli  v.  Troop,  157  U.  S.  417,  39  L.  Ed.  765, 
15  Sup.  Ct.  669,  holding  findings  of  fact  as  to  general  average  will  not 
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be  disturbed;  Sun  Mutual  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S.  500, 
27  L.  Ed.  342, 1  Sup.  Ct.  591,  holding  finding  as  to  identity  of  insurance 
policies,  conclusive. 

Supreme  Court  will  only  consider  whetber  Oircnit  Court  findings  su^ 
port  the  decree. 

Approved  in  The  E.  A.  Packer,  140  U.  S.  363,  35  L.  Ed.  456,  11  Sup. 
Ct.  795,  holding,  where  evidence  is  undisputed,  it  is  error  for  court  to 
refuse  a  finding  as  to  change  of  course;  Merchants'  Ins.  Co.  v.  Allen, 
121  U.  S.  72,  30  L.  Ed.  860,  7  Sup.  Ct.  824,  holding  finding  of  putative 
fact  as  to  seaworthiness,  unnecessary. 

Vessel  approaching  another,  end  on,  should  put  her  helm  to  port.  Brig 
held  liable  for  violating  this  rule. 

Approved  in  The  Georgia,  208  Fed.  646,  vessel  anchored  in  thick  fog 
whose  fog-bell  was  run  for  five  seconds  every  second  minute  did  not 
comply  with  Inland  Rules  (Act  1897),  requiring  bell  to  be  rung  for  five 
seconds  at  intervals  of  not  more  than  one  minute,  and  was  in  fault  for 
collision;  The  Georg  Dumois,  153  Fed.  835,  83  C.  C.  A.  15,  absence  of 
lookout  on  vessel  was  immaterial  in  fixing  liability  for  collision  where 
it  was  not  contributory  cause,  because  other  vessel  was  seen  in  time^ 
and  collision  could  have  been  avoided  by  proper  navigation;  The  Pilot 
Boy,  115  Fed.  875,  53  C.  C.  A.  329,  holding  burden  of  proof  is  upon 
steamer  to  prove  that  she  took  necessary  precaution  in  avoiding  col- 
lision with  schooner,  otherwise  she  is  presumed  at  fault ;  The  Blue 
Jacket,  144  U.  S.  390,  36  L.  Ed.  478,  12  Sup.  Ct.  718,  holding  vessel  is 
liable  where  she  changes  her  course,  which  results  in  collision;  The 
Nacoochee,  137  U.  S.  341,  34  L.  Ed.  691, 11  Sup.  Ct.  126,  holding  steamer 
must  proceed  at  moderate  speed  when  in  fog;  The  Maggie  J.  Smith, 
123  U.  S.  353,  354,  31  L.  Ed.  178,  8  Sup.  Ct.  161,  holding  where  ship 
is  placed  in  danger  of  maneuvers  of  another,  latter  ship  cannot  com- 
plain that  former  was  unskillfully  handled;  Meyers  Excursion  etc.  Co. 
V.  The  Emma  Kate  Ross,  41  Fed.  829,  holding  absence  of  lookout,  where 
it  did  not  contribute  to  the  injury,  is  immaterial;  The  Algiers,  28  Fed. 
242,  holding  schooner  in  fault  for  failing  to  light  torch. 

Miscellaneous.  Cited  in  The  George  W.  Roby,  111  Fed.  612,  49 
C.  C.  A.  481,  holding  necessity  requiring  lookout,  absence  from  duty 
was  flagrant  negligence,  and  burden  rests  upon  the  Roby  to  prove  the 
collision  inevitable. 

104  n.  S.  192-196,  26  L.  Ed.  707,  MAHONET  MININa  00.  ▼.  ANOIX>- 
OAUFOBNIA  BANK. 

Mining  company  has  authority  to  borrow  money  as  incident  to  its 
granted  powers,  and  to  invest  its  officers  with  authority  to  negotiate  the 
loans. 
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Approved  in  In  re  Cmcinnati  Iron  Store  Co.,  167  Fed.  488,  93  C.  C.  A. 
122,  borrowing  of  money  by  president  of  corporation,  who  was  director 
and  lai^est  stockholder,  with  approval  of  coimnittee  created  by  directors, 
who  had  knowledge  of  general  custom  to  make  snch  loans,  was  by 
implied  authority  of  directors,  and  security  given  for  loan  is  valid 
against  corporation  and  trustee  in  bankruptcy. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evi- 
dence of  indebtedness  and  security  therefor.  Note,  111  Am.  St. 
Bep.  317. 

Where  mining  company  directors  have,  for  long  period  of  time,  suf- 
fered president  and  secretary  to  draw  checks,  bank  may  assume  them  duly 
authorised. 

Approved  in  Sun  Printing:  &  Publishing:  Assn.  v.  Moore,  183  U.  S. 
650,  46  L.  Ed.  373,  22  Sup.  Ct.  244,  holding  managing  editor  of  news- 
paper is  impliedly  vested  with  power  to  contract  for  newsgetting  to 
extent  of  chartering  a  yacht;  Charles  Roesch  &  Sons  Co.  v.Mumford, 
230  Fed.  60,  where  agent  of  corporation,  acting  within  scope  of  apparent 
authority,  accepted  assignment  of  debtor  made  for  benefit  of  all  cred- 
itors, acceptance  is  binding  on  corporation;  Kennedy  v.  Citizens'  Nat. 
Bank,  119  Iowa,  126,  93  N.  W.  72,  holding  where  clerk  entered  a  recital 
of  judgment  in  judgment  docket,  but  did  not  make  entry  in  record- 
book,  there  was  no  judgment  to  appeal  from ;  Trent  v.  Sherlock,  24  Mont. 
264,  61  Pac.  652,  holding  corporation  permitting  its  superintendent  to 
contract  for  machinery  and  sign  as  ''manager"  does  not  estop  cor- 
poration in  denying  superintendent 's  issuing  personal  checks  on  cor- 
poration money;  First  Nat.  Bank  v.  Colonial  Hotel  Co.,  226  Pa.  299, 
75  Atl.  415,  where  directors  of  corporation  acquiesce  in  acts  of  treas- 
urer in  indorsing  commercial  paper  while  holding  himself  out  to  public 
as  having  authority  to  do  so,  corporation  will  be  bound  by  indorsement, 
though  indorsee  had  no  knowledge  of  previous  indorsement;  Eliot 
Nat.  Bank  v.  Woonsocket  Electric  etc.  Co.,  31  R.  I.  70,  76  Atl.  787, 
corporation  was  liable  on  note  signed  by  treasurer,  though  countersig- 
nature of  president  was  forged,  and  though  by-laws  required  such 
countersignature,  where  for  several  years  notes  were  countersigned  in 
blank  by  president  in  advance  of  treasurer's  signature. 

Note  executed  by  mining  company  directors  to  pay  overdraft  at  bank, 
pnnmant  to  resolution  passed  after  judgment  of  ouster  against  them,  hut 
before  it  took  effect  by  filing,  held  binding  on  company,  the  directors  being 
de  facto  officers  of  the  company. 

Approved  in  Supreme  Council  A.  L.  of  H.  v.  Orcutt,  119  Fed.  687,  56 
C.  C.  A.  294,  holding  member  fraternal  order  suspended,  and  there- 
after receives  no  notice  of  assessments  due,  his  rights  unprejudiced  by 
failure  to  tender  nor  waived  in  application  for  reinstatement;  Texar- 
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kana  etc.  Ry.  Co.  ▼.  Bemis  Lumber  Co.,  67  Ark.  551,  55  S.  W.  947,  hold- 
ing signing  company's  name  for  years  to  notes  without  aathority,  but 
known  to  directors,  said  act  binds  company,  even  though  sum  borrowed 
was  used  by  president;  Sherwood  v.  Wallin,  154  Cal.  742,  99  Pac.  194, 
de  facto  board  of  directors  of  corporation  may  l^ally  call  special 
meeting  of  stockholders  for  purpose  of  increasing  capital  stock,  where 
under  by-laws  such  call  may  be  made  at  any  time  by  majority  of  board 
of  directors;  Scanlan  v.  Snow,  2  App.  D.  C.  153,  person  finding^ affairs 
of  corporation  in  hands  of  de  facto  board  of  directors,  with  de  facto 
president  and  de  facto  secretary,  is  not  bound  to  inquire  into  legality 
of  election  of  such  officers,  and  is  entitled  to  deal  with  them,  though 
knowing  grave  irregularities  attended  election;  Stratton  Mass.  etc 
Co.  V.  Davis,  222  Mass.  553,  111  N.  E.  377,  acts  of  de  facto  directors 
of  private  corporation  having  color  of  title  or  permitted  by  corporation 
to  act  in  position  of  directors  are  valid  as  to  third  persons  dealing 
with  them  in  ignorance  of  their  want  of  legal  right  to  office;  Crane  v. 
First  Nat.  Bank,  26  N.  D.  276,  144  N.  W.  98,  final  decision  dates  from 
filing  of  signed  findings  and  conclusions  and  order  for  judgment;  Page 
V.  Fall  River  P.  &  R.  Co.,  31  Fed.  259,  holding,  where  directors  hold 
out  treasurer  as  fiscal  agent  of  corporation,  it  is  responsible  for  his 
notes;  Allis  v.  Jones,  45  Fed.  149,  holding  parol  evidence  admissible  to 
show  authority  of  officers  of  corporation  to  execute  mortgage;  Bell  v. 
Hanover  Nat.  Bank,  57  Fed.  822,  holding  authority  of  president  of 
national  bank  to  make  contract  as  to  deposit  may  result  from  course  of 
business;  Prentiss  Tool  etc.  v.  Godchaux,  66  Fed.  238,  13  C.  C.  A.  420, 
holding  corporation  is  estopped  to  question  legality  of  notes  pledged  by 
its  president;  Glidden  Co.  v.  Kansas  City  Bank,  69  Fed.  922, 16  C.  C.  A. 
534,  holding  manager  of  corporation  may,  by  course  of  business,  be  au- 
thorized to  execute  notes ;  Cox  v.  Robinson,  82  Fed.  284,  27  C.  C.  A.  120, 
holding  course  of  business  adopted  by  national  bank  may  authorize 
president  to  assign  judgment;  Moore  v.  Gaus  etc.  Mfg.  Co.,  113  Mo.  107, 
20  S.  W.  976,  holding  corporation  estopped  from  questioning  legality 
of  assignment  executed  by  its  secretary  and  treasurer;  Sparks  v.  Dis- 
patch Trans.  Co.,  104  Mo.  540,  24  Am.  St.  Bep.  352,  12  L.  B.  A.  718, 
15  S.  W.  419,  holding  corporation  liable  on  notes  executed  by  its  presi- 
dent, in  payment  of  mules;  Merchants'  Nat.  Bank  v.  Citizens'  Gas-light 
Co.,  159  Mass.  506,  38  Am.  St.  Bep.  464,  34  N.  E.  1084,  holding  treas- 
urer of  gaslight  company  has  authority  to  sign  promissory  note;  Me« 
Neil  V.  Boston  Chamber  of  Commerce,  154  Mass.  286, 13  L.  B.  A.  563,  28 
N.  E.  248,  holding  corporation  estopped  from  questioning  the  acts  of 
building  committee  in  varying  the  terms  of  notice  to  bidders;  Steinke 
V.  Yetzer,  108  Iowa,  516,  79  N.  W.  288,  holding  bank  estopped  from 
questioning  conveyance  of  land  executed  by  its  president  and  secretary; 
Richards  ▼.  Delaware  Loan  Assn.,  9  Houst.  357,  32  Atl.  981,  holding 
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corporation  is  estopped  as  against  person  who  makes  loan  on  the  faith 
of  statement  i^ued  by  its  officer;  Fifth  Ward  Sav.  Bank  v.  First  Nat. 
Bank,  48  N.  J.  L.  528,  7  Atl.  326,  holding  where  duties  by  common  usage 
did  not  authorize  officer  of  bank  to  contract  for  loan  or  pledge  securi- 
ties, bank  is  not  bound ;  Kuser  v.  Wright,  52  N.  J.  Eq.  829,  31  Atl.  398, 
holding  mortgage  -executed  by  de  facto  director  binding  upon  corpora- 
tion; Winsted  Hosiery  Co.  v.  New  Britain  Knitting  Co.,  69  Conn.  574, 
38  Atl.  311,  and  Mammoth  Min.  Co.  v.  Salt  Lake  Machine  Co.,  151  U.  S. 
450,  38  L.  Ed.  230,  14  Sup.  Ct.  385,  all  arguendo. 

Distinguished  in  Kline  Bros.  &  Co.  v.  Royal  Ins.  Co.,  192  Fed.  391, 
president  of  corporation,  whose  successor  was  legally  elected  and  took 
]>ossession,  ceased  to  have  authority  to  represent  corporation,  and  did 
not  regain  authority  by  forcibly  ejecting  lawful  president  and  retaking 
possession  of  property. 

Directors  de  facto.    Note,  15  L.  B.  A.  418,  419. 
104  n.  8.  197-208,  26  L.  Ed.  708,  KNICKEBBOOKEB  LIFE  INS.  00.  V. 


Statement  of  an  untrntli  in  application  for  life  insurance,  though  made 
In  good  faith,  avoids  the  policy. 

Approved  in  McClain  v.  Provident  etc.  Soc,  110  Fed.  94,  49  C.  C.  A. 
31,  holding  statements  made  by  an  applicant  for  life  insurance,  if  not 
material  to  risk,  will  be  considered  representations  and  not  warranties; 
dissenting  opinion  in  Mutual  Life  Ins.  Co.  v.  Simpson,  88  Tex.  338,  31 
S.  W.  502,  majority  holding  false  answer  by  applicant  for  insurance  to 
question  constituting  a  warranty,  though  not  material  to  risk,  constitutes 
a  breach  of  the  contract;  Providence  Life  Assur.  Soc.  v.  Reutlinger, 
58  Ark.  541,  25  S.  W.  839,  and  Mutual  .Life  Ins.  Co.  v.  Simpson,  88 
Tex.  338,  53  Am.  St  Rep.  761,  28  L.  B.  A.  768,  31  S.  W.  501,  both 
arguendo. 

Answer  of  applicant  to  query  whether  he  had  had  certain  enumerated 
diseases,  to  effect  that  he  was  '*never  sick,"  refers  to  the '  enumerated 
diseases. 

Approved  in  Black  v.  Travelers'  Ins.  Co.,  121  Fed.  734,  61  L.  R.  A. 
500,  58  C.  C.  A.  14,  holding  a  bodily  infirmity  to  constitute  a  warranty 
must  amount  to  an  actual  inroad  on  the  physical  health ;  Supreme  Lodge 
K  of  P.  V.  Foster,  26  Ind.  App.  343,  59  N.  E.  881,  holding  in  suit  on 
ix>licy,  deceased  alleged  to  have  suicided,  charge  to  jury  to  consider  and 
weigh  the  instinctive  love  of  life,  ordinarily  existing,  was  proper;  Han- 
rahan  v.  Metropolitan  Life  Ins.  Co.,  72  N.  J.  L.  508,  63  Atl.  281,  where 
insurance  application  asked  for  name  of  last  attending  physician,  date 
of  attendance  and  complaint,  and  name  of  physician  not  given  in  answer, 
iheie  is  breach  of  warranty ;  Logan  v.  Provident  Sav.  Life  Assur.  Soc.,  57 
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W.  Ya.  394,  50  S.  E.  533,  insured's  answer  that  he  was  never  sick  dot 
breach  of  warranty  where  he  only  bad  slight  ailments,  such  as  colds  and 
stomach-ache;  Mutual  Ben.  Life  Ins.  Co.  v.  Robison,  58  Fed.  730, 
22  L.  B.  A.  331,  7  C.  C.  A.  444,  holding  where  insured  answers  truth- 
fully as  to  spitting  bloody  a  variance  in  the  written  application  will  not 
affect  the  validity  of  the  policy;  New  York  Life  Ins*  Co.  v.  Russell,  77 
Fed.  103,  23  C.  C.  A.  43,  holding  where  applicant  informed  agent  that 
he  had  been  treated  for  diabetes,  a  variance  in  application  will  not 
defeat  policy. 

Invalidity  of  life  insurance  policy  owing  to  existence  of  disease 
affecting  the  applicant.    Note,  3  Am.  St.  Rep.  636. 

Wliere  applicant  stated  he  had  had  no  "brain  disease,"  1)ut  was  proved 
to  have  said  at  other  times  that  he  had  had  sunstroke,  it  is  for  jury  to 
determine  whether  it  was  true  sunstroke  or  was  a  brain  disease. 

Approved  in  Howgate  v.  United  States,  7  App.  D.  C.  254,  holding 
that  it  was  not  error  for  trial  court  to  refuse  to  duplicate  or  reiterate 
instructions  to  jury;  Sargent  v.  Modem  Brotherhood  of  America,  148 
Iowa,  608,  127  N.  W.  55,  negative  answer  given  by  applicant  for  mem- 
bership in  fraternal  beneficiary  society  to  question  relating  to  diseases 
is  not  false,  though  she  had  tonsilitis  and  stomach  trouble  of  temporary 
character,  and  sometimes  headaches;  Continental  Casualty  Co.  v.  John- 
son, 74  Kan.  134,  118  Am.  St.  Rep.  308,  10  Ann.  Gas.  861,  6  L.  R.  A. 
(N.  S.)  600,  85  Pac.  546,  accident  policy  allowing  recovery  of  benefits 
for  loss  of  time  due  to  sunstroke  includes  disability  occasioned  by  ex- 
posure to  heat  of  furnace;  Carr  v.  Delaware  etc.  R.  Co.,  81  N.  J.  L. 
535,  79  Atl.  324,  existence  of  trade  custom  put  in  issue  by^  defeudmit 
as  ground  for  nonfulfillment  of  its  contract  as  common  carrier  presents 
question  of  fact  for  jury;  Pacific  Mut.  Life  Ins.  Co.  v.  Terry,  37  Tex. 
Civ.  489,  84  S.  W.  657,  word  "use"  in  question,  **Do  you  use  liquors t" 
means  habit  or  custom,  and  negative  answer  is  not  false  because  ap- 
plicant had  made  some  use  of  liquor,  not  amounting  to  habit;  Hoeland 
V.  Western  Union  Life  Ins.  Co.,  58  Wash.  105,  107  Pac.  868,  where  in- 
sured answered  *'No"  to  question  in  application,  **Have  you  ever  had 
any  of  the  following  diseases T"  among  which  was  ''Headaches — severe, 
protracted,  or  frequent,"  and  there  was  evidence  that  he  had  frequent 
and  severe  headaches,  question  whether  they  were  disease  was  for  juiy. 

Construction    of   sunstroke   clause   in   accident   insurance    policy. 
Note,  10  Ann.  Gas.  854. 

104  n.  S.  209-213,  26  L.  Ed.  719,  WILLIAMS  v.  KOTTAWA. 

Where  assignor  is  not  entitled  to  maintain  action  in  Federal  court,  it 
will  dismiss,  of  its  own  motion,  suit  brought  by  assignee. 

Approved  in  Woodside  v.  Beckham,  216  U.  S.  121,  54  L.  Ed.  410,  30 
Sup.  Ct.  '367,  where  plaintiff  sues  as  assignee  of  several  claims,  but  is 
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not  .in  tact  owner  of  all  claims  sued  upon,  and  none  of  claims  is  isuffi- 
cient  to  fonfsr  jurisdiction  upon  Federal  court,  case  should  be  dis- 
missed; Smithers  v.  Smith,  204  U.  S.  645,  51  L.  Ed.  661,  27  Sup.  Ct. 
297,  where  Circuit  Court  dismisses  case  because  not  involving  requisite 
amount,  order  of  court  in  this  case  without  jury  is  subject  to  review 
in  respect  to  rulings  of  law  and  Hndings  of  fact;  Steigleder  v.  Mc- 
Questen,  198  U.  S.  142,  49  L,  Ed.  987,  26  Sup.  Ct.  616,  question  of  Fed- 
eral jurisdiction  invoked  on  ground  of  diversity  of  citizenship  may  be 
raised  by  motion  to  dismiss  based  on  proofs  taken  by  master  to  whom 
cause  referred;  Waite  v.  Santa  Cruz,  184  U.  S.  326,  46  L,  Edl  667,  22 
Sup.  Ct.  336,  holding  suit  by  transferee  of  bonds  and  coupons  holding 
fer  collection  only,  and  uniting  others  to  secure  jurisdictional  amount, 
docs  not  involve  Federal  jurisdiction;  Krieder  v.  Cole,  149  Fed.  664, 
79  C.  C.  A.  339,  where  persons  interested  in  corporation  desiring  to 
sue  in  Pennsylvania  Federal  court  for  receiver  caused  bonds  and  stocks 
of  nominal  value  to  be  assigned  to  citizen  of  New  Jersey,  merely  for 
purposes  of  suit,  transaction  was  fraud  on  court's  jurisdiction;  Kirven 
V.  Virginia-Carolina  Chemical  Co.,  145  Fed.  291,  7  Ann.  Gas.  219,  76 
C.  C.  A.  172,  where  objection  to  Federal  jurisdiction  is  taken  by  answer, 
issue  thereon  should  not  be  submitted  to  jury  with  other  issues  to  be 
determined  by  general  verdict;  Briggs  v.  Traders'  Co.,  146  Fed.  267, 
question  of  Federal  jurisdiction  may  be  raised  in  any  manner;  Wood- 
side  v.  Vasey,  142  Fed.  619,  Circuit  Court  has  no  jurisdiction  of  action, 
against  directors  of  corporation  to  enforce  claims  against  corporation 
where  claims  assigned  merely  for  purpose  of  suit  and  no  single  claim 
is  within  jurisdictional  amount;  Tumbull  v.  Ross,  141  Fed.  652,  72 
C.  C.  A.  6D9,  dismissing  suit  where  evidence  shows  collusive  transfer  of 
subject  matter  of  action  to  give  jurisdiction;  Pennsylvania  Co.  v.  Bay, 
138  Fed.  206,  where  bill  to  enjoin  ticket  scalping  alleged  value  of  busi- 
ness sought  to  be  protected  was  five  thousand  dollars,  and  answer  al- 
leged amount  in  controversy  was  less  than  two  thousand  dollars,  case 
not  disinissed  till  defendant  had  sustained  burden  of  showing  jurisdic- 
tional amount  was  lacking;  Robinson  v.  Lee,  122  Fed.  1012,  holding  action 
in  Federal  court  to  recover  realty  by  purchaser  will  not  be  dismissed  be- 
eause  owner  of  property  sold  for  taxes  tendered  scrip  in  payment  which 
'was  refused;  Pacific  etc.  Ins.  Co.  v.  Tompkins,  101  Fed.  542,  41  C.  C.  A. 
488,  holding  removal  of  suits  depending  upon  citizenship,  said  citizenship 
must  exist  at  commencement  of  suit,  for  residence  is  lost  in  State  re- 
moved from ;  Strang  v.  Richmond  etc.  Ry.  Co.,  101  Fed.  515,  41  C.  C.  A. 
474,  holding  until  damages  have  been  determined  at  law  a  bill  is  im^ 
properly  brought  because  plaintiff  is  prevented  from  carrying  out  contract 
with  defendant,  due  to  latter 's  fault;  Farmington  v.  Pillsbury,  il4 
U.  S.  144,  29  L.  Ed.  116,  6  Sup.  Ct.  810,  holding  where  bonds  are  trans- 
ferred in  order  to  confer  jurisdiction,  suit  will  be  dismissed;  Hayden 
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v.  Manning,  106  U.  S.  589,  27  L.  EcL  307,  1  Sup.  Ct.  620,  holding  action 
will  be  dismissed  where  it  appears  plaintifE  took  conveyance  of  land 
in  order  to  confer  jurisdiction;  Bernards  Township  v.  Stebbins,  109 
U.  S.  355,  356,  27  L.  Ed.  961,  962,  3  Sup.  Ct.  262,  holding  bill  in  equity 
to  correct  bonds  should  be  dismissed,  where  it  appears  assignment  was 
made  in  order  to  confer  jurisdiction;  Mansfield  etc.  Ry.  Co.  v.  Swan, 
111  U.  S.  386,  28  L.  Ed.  465,  4  Sup.  Ct.  513,  holding  difference  of  citi- 
zenship must  have  existed  at  time  of  commencement  of  suit,  as  well  as 
at  time  of  removal;  Morris  v.  Gilmer,  129  U.  S.  326,  32  L.  Ed.  694, 
9  Sup.  Ct.  292,  holding,  where  party  moves  into  State  for  sole  purpose 
of  conferring  jurisdiction,  action  will  be  dismissed;  Alabama  etc.  R.  R. 
Co.  V.  Carroll,  84  Fed.  780,  28  C.  C.  A.  207,  holding,  where  person  leaves 
State  without  intention  of  changing  his  domicile,  but  in  order  to  confer 
jurisdiction,  action  will  be  dismissed;  Graves  v.  Corbin,  132  U.  S.  590, 
33  L.  Ed.  469,  10  Sup.  Ct.  202,  holding,  where  a^^tion  was  improperly 
removed,  Supreme  Court  "vdll  decree  dismissal,  although  no  objection 
was  made  in  Circuit  Court;  Keeney  v.  Roberts,  12  Sawy.  39,  39  Fed. 
629,  holding  court  should  take  cognizance  of  wrongful  removal,  although 
no  objection  is  made;  Gribble  v.  Pioneer  Press  Co.,  15  Fed.  691,  hold- 
ing, where  improper  removal  was  had,  court  should  Temand  of  its  own 
motion;  Rae  v.  Grand  Trunk  Ry.  Co.,  14  Fed.  402,  holding,  notwith- 
standing absence  of  plea  in  abatement,  court  should  dismiss  whenever 
want  of  jurisdiction  appears;  Maxwell  v.  Atchison  etc.  R.  R.  Co.,  34 
Fed.  290,  holding,  where  amount  is  insufficient  to  give  court  jurisdiction, 
suit  should  be  dismissed  of  its  own  motion;  United  States  ▼.  Crawford, 
47  Fed.  566,  holding  where  it  appears  court  has  no  jurisdiction,  action 
should  be  dismissed;  Simon  v.  House,  46  Fed.  319,  holding^  where  it 
appears  from  the  testimony  that  value  of  land  is  less  than  jurisdictional 
amount,  action  will  be  dismissed ;  Imperial  Refining  Co..  v.  Wyman,  38 
Fed.  576,  578,  3  L.  B.  A.  505,  506,  holding  after  trial  commenced,  plead- 
ing may  be  amended  to  show  want  of  jurisdiction;  State  v.  Lake  Erie  etc. 
Ry.,  Co.,  85  Fed.  2,  holding  after  removal  and  overruling  of  demurrer, 
complaint  may  be  amended  to  show  want  of  jurisdiction;  Lehigh  Min. 
etc.  Co.  V.  KeUy,  160  U.  S.  340,  40  L.  Ed.  449,  16  Sup.  Ct.  312,  holding, 
where  corporation  is  formed  solely  for  purpose  of  taking  conveyance 
and  bringing  suit  to  recover  lands,  action  will  be  dismissed;  Wetmore 
v.  Rymer,  169  U.  S.  120,  42  L.  Ed.  684,  18  Sup.  Ct.  295,  holding  court  not 
bound  by  record,  but  may  inquire  into  the  facts,  and  if  proper,  dismiss 
the  action;  Lake  County  Commrs.  v.  Dudley,  173  U.  S.  253,  43  L.  Ed. 
684,  19  Sup.  Ct.  401,  holding  trial  court  should  dismiss,  where  it  appears 
that  transfer  of  bonds  was  collusive;  Hampton  v.  Truckee  Canal  Co., 
9  Sawy.  386,  19  Fed.  4,  holding  assignee  of  mechanic's  lien  cannot 
maintain  action  where  assignor  could  not;  Hampton  v.  Tmckee  Canal 
Co.,  19  Fed.  4,  holding,  in  order  to  entertain  jurisdiction  of  mechanic's 
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lien,  foreclosure  conrt  must  have  had  jnrisdiction  of  original  lien  claim- 
ants; Davies  v.  Lathrop,  21  Blatchf.  166,  13  Fed.  567,  holding  provi- 
sion as  to  dismissal  applies  only  to  cases  collusively  removed;  Coffin  v. 
Haggin,  11  Fed.  224,  holding  snit  will  be  dismissed  where  conveyance 
of  land  was  expressly  made  in  order  to  confer  jurisdiction;  Hartog  v. 
Memory,  23  Fed.  837,  holding,  where  it  appears,  after  verdict,  that 
action  .was  between  aliens,  it  will  be  dismissed;  Industrial  etc.  Guaranty 
Co.  V.  Electrical  Supply  Co.,  58  Fed.  739,  7  C.  C.  A.  471,  holding  court 
has  no  jurisdiction  of  mechanic  lien  case  where  amount  of  claim  is  not 
sufficient;  CiUey  v.  Patten,  62  Fed.  500,  holding  diverse  citizenship  is 
to  be  determined  by  the  actual  interests  of  the  parties ;  Bank  of  Arapa- 
hoe V.  Bradley,  72  Fed.  872,  19  C.  C.  A.  206,  holding  where  fictitious 
claim  is  asserted  in  order  to  give  court  jurisdiction,  action  will  be  dis- 
missed; Lake  Street  El.  R.  R.  Co.  v.  Farmers'  Loan  etc.  Co.,  77  Fed. 
772,  23  C.  C.  A.  448,  holding,  whenever  it  appears  court  has  no  juris- 
diction, action  should  be  dismissed;  Less  v.  English,  85  Fed.  474,  29 
C.  C.  A.  275,  holding  suit  to  foreclose  mortgage  will  be  dismissed  where 
amount  is  insufficient;  Northern  Ins.  Co.  v.   St.  Louis  etc.  Ry.  Co., 

5  McCrary,  129,  15  Fed.  842,  holding  assignee  of  nonassignable  cause 
of  action  cannot  maintain  a  suit;  Jerome  v.  Commissioners  of  Rio 
Grande  County,  5  McCrary,  641, 18  Fed.  874,  holding  assignee  of  county 
warrants,  payable  to  bearer  may  maintain  action;  Crawford  v.  Neal, 
144  U.  S.  593,  36  L.  Ed.  656,  12  Sup.  Ct.  761,  holding,  if  transfer  was 
absolute,  jurisdiction  obtains  regardless  of  intention  of  parties;  Man- 
hattan Life  Ins.  Co.  v.  Broughton,  109  U.  S.  125,  27  L.  Ed.  880,  3  Sup. 
Ct.  101,  holding  assignee  of  insurance  policy  in  trust  may  maintain 
action  in  Federal  courts;  Turner  v.  Farmers'  Loan  etc.  Co.,  106  U.  S. 
555,  27  L.  Ed.  274,  1  Sup.  Ct.  521,  holding  question  of  jurisdiction  de- 
termined by  final  decree;  Marine  etc.  Mfg.  Co.  v.  Bradley,  105  U.  S. 
180,  26  L.  Ed.  1086,  holding  indorsement  is  a  new  contract,  and  indorsee 
may  sue  in  Federal  court ;  Wonderly  v.  Lafayette  Co.,  150  Mo.  648,  649, 
46  L.  B.  A.  390,  51  S.  W.  748,  749,  holding,  where  it  appears  Federal 
jurisdiction  was  acquired  by  fraud.  State  court  may  entertain  action 
to  set  aside  judgment ;  Wetmore  v.  Rymer,  169  U.  S.  118,  42  L.  Ed.  683, 
18  Sup.  Ct.  294,  dismissal  for  want  of  jurisdiction  may  be  reviewed  on 
appeal;  Draper  v.  Springport,  21  Blatchf.  244,  15  Fed.  332,  arguendo. 

Distinguished  in  Hartog  v.  Memory,  116  U.  S.  590,  591,  29  L.  Ed.  726, 

6  Sup.  Ct.  522,  Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  459,  34 
C:  C.  A.  452,  Stanley  v.  Supervisors  of  Albany  County,  21  Blatchf.  251, 
15  Fed.  484,  and  Southern  Exp.  Co.  v.  Todd,  56  Fed.  105,  5  C.  C.  A. 
432. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in 
controversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  AnxL  Gas.  491. 
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Where  snlt  in  Circuit  Court  Bhoald  baye  been  dimnlMed  because  Fed- 
eral Jurisdiction  was  coUusively  obtained.  Supreme  Court  will  reverse  with 
direction  for  dismissal  and  payment  of  costs. 

Approved  in  Miller  &  Lnx  v.  East  Side  Canal  etc.  Co.,  211  U.  S.  297,. 
63  L.  Ed.  191,  29  Sup.  Ct.  Ill,  where  complainant  corporation  was 
organized  for  sole  purpose  of  invoking  jurisdiction  of  Federal  Circuit 
Court,  and  decree  in  its  favor  would  be  really  for  benefit  of  another 
corporation  of  same  State  as  defendant,  suit  should  be  dismissed  as 
coUusively  obtaining  jurisdiction;  Southern  Realty  Inv.  Co.  v.  Walker, 
211  U.  S.  607,  53  L.  Ed.  348,  29  Sup.  Ct.  211,  corporation  organized  by 
citizens  of  one  State  in  another  State  for  purpose  of  obtaining  juris- 
diction of  Federal  court  is  sham,  and  should  be  dismissed;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  288,  46  L.  Ed.  914,  22 
Sup.  Ct.  683,  holding  recital  in  order  allowing  an  appeal  ''from  final 
order  and  decree  dismissing  said  suit  for  want  of  juris"  sufficiently 
certifies  to  warrant  direct  appeal;  Kardo  Co.  v.  Adams,  231  Fed.  955, 
equity  rule  37,  requiring  every  action  to  be  prosecuted  by  real  party 
in  interest,  does  not  impose  duty  on  Federal  court  to  inquire  into  plain- 
tiff's capacity  to  sue  without  pleadings  raising  issue,  where  nature  of 
controversy  confers  jurisdiction;  Phoenix-Buttes  Gold  Min.  Co.  v.  Win- 
steda,  226  Fed.  856,  suit  by  mining  company  against  citizens  of  Cali- 
fornia was  collusive  and  should  be  dismissed,  where  company  was 
organized  under  laws  of  Nevada  by  citizens  of  California  for  purpose 
of  bringing  suit  in  Federal  court;  Cerri  v.  Akron-People*s  Telephone 
Co.,  219  Fed.  288,  appointment  of  alien  as  administrator  that  he  might 
sue  citizens  of  Ohio  for  decedent's  death  in  Federal  court  was  collusive, 
and  action  should  be  dismissed ;  Pike  County  v.  .Spencer,  192  Fed.  14, 
112  C.  C.  A.  433,  appellate  court  cannot  go  behind  averment  of  citizen- 
ship of  parties  showing  requisite  diversity,  unless  plea  to  jurisdiction 
or  other  appropriate  pleading  raises  issue,  or  unless  it  appears  from 
record  that  court  was  without  jurisdiction;  Harrington  v.  Atlantic  & 
Pac.  Telegraph  Co.,  185  Fed.  497,  107  C.  C.  A.  575,  suit  for  infringe- 
ment of  patent  could  not  be  maintained,  until  alleged  fraudulent  assign- 
ments of  patents  had  been  set  aside  in  equity,  and  title  to  patents  vested 
in  complainants,  and  since  requisite  diversity  of  citizenship  did  not 
exist,  Federal  court  could  not  grant  such  relief;  City  of  Greensboro  v. 
Soutliern  Paving  etc.  Co.,  168  Fed.  885,  94  C.  C.  A.  292,  in  action  on 
municipal  paving  contract,  city  by  pleading  to  merits  waived  plea  in 
abatement  that  matter  of  difference  between  city  and  contractor  had 
not  been  submitted  to  engineer,  and  that  contractor  had  not  furnished 
evidence  that  labor  and  materialhad  been  paid  for  as  contract  required; 
HiU  V.  W^alker,  167  Fed.  247,  92  C.  C.  A.  633,  where  action  at  law  is 
tried  to  court  without  jury,  and  no  objection  is  made  to  jurisdiction 
at  trial,  appellate  court  cannot  look  into  evidence  in  bill  of  exceptions 
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to  ascertain  whether  jurisdiction  was  properly  proven  at  trial;  Acord 
V.  Western  Pocahontas  Corp.,  166  Fed.  1001,  objection  to  jurisdiction 
of  Federal  court  on  ground  of  collusive  transfer  of  property  which  is 
subject  of  suit  for  purpose  of  conferring  jurisdiction  cannot  be  taken 
for  first  time  in  bill  of  review  after  final  decree  has  been  entered  and 
term  has  ended;  Gage  v.  Riverside  Trusty  Co.,  156  Fed.  1009,  where 
jurisdiction  of  Federal  court  in  equity  suit  depends  on  diversity  of  citi- 
zenship alone  and  proper  realignment  of  parties  discloses  want  of  juris- 
diction, court  should  dismiss  suit  on  its  own  motion;  Kunkel  v.  Brown, 
99  Fed.  596,  39  C.  C.  A.  665,  holding  amount  for  jurisdictional  purposes 
in  Federal  court  is  determined  by  plaintiff's  claim  in  good  faith  in  his 
pleadings,  though  made  under  mistake  of  fact;  Board  of  Commrs.  of 
Lake  Comity  v.  Schradsky,  97  Fed.  2,  38  C.  C.  A.  17,  holding  where 
assignee  holds  coupons  of  municipality  colorably  to  invoke  Federal 
jurisdiction,  Federal  court  will  deny  the  maintaining  of  such  suit. 

104  U.  8.  21&-216^  26  I..  Ed.  741,  MOBRISON  ▼.  STAIiNAKEB. 

Pre-emptioner  within  railroad  grant  has  eighteen  months,  under  act 
of  1870,  in  which  to  make  payment  and  proof. 

Approved  in  Camp  v.  Boyd,  229  U.  S.  560,  57  L.  Ed.  1330,  33  Sup. 
Ct.  785,  deeds  defective  in  form  by  reason  of  mistake  of  public  officer 
will  pass  title  to  property  intended  to  be  conveyed;  Gould  v.  Pollard, 
129  La.  12,  56  South.  692,  settler,  not  having  placed  claim  of  record, 
was  protected  under  act  of  1887,  and  grant  of  right  of  way  to  railroad 
did  not  include  land  occupied  by  settler;  Loney  v.  Scott,  57  Or.  387, 
S2  L.  B.  A.  (N.  S.)  466,  112  Pac.  176,  possession  of  plaintiffs  as  placer 
claimants  at  time  of  application  of  defendant  for  patent  was  sufficient 
to  defeat  defendant's  action  of  ejectment,  and  plaintiff  might  enjoin 
such  action;  dissenting  opinion  in  Morrow  v.  Warner  Valley  Stock  Co., 
56  Or.  356,  101  Pac.  187,  majority  holding  that  where  pre-emptor  filed 
upon  land  prior  to  selection  of  land  as  swamp-land,  assigned  his  right 
and  abandoned  land,  but  subsequently,  before  rights  of  State  attached, 
resumed  occupancy,  changed  filing  to  homestead  entry,  and  received  cer- 
tificate, grantee  under  patent  issued  to  State  could  not  in  action  to 
have  him  declared  trustee  for  grantee  of  homesteader  set  up  defense 
of  abahdonment;  Duluth  etc.  R.  R.  Co.  v.  Roy,  173  U.  S.  590,  43  L.  Ed. 
820,  19  Sup.  Ct.  550,  holding  where  patent  has  been  erroneously  issued, 
court  will  compel  a  conveyance  to  person  entitled;  Roy  v.  Duluth  etc. 
R.  R.  Co.,  69  Minn.  552,  72  N.  W.  795,  holding  where  patent  erroneously 
issued  to  State  under  swamp-land  act,  equity  will  compel  conveyance  to 
person  entitled ;  Baldwin  v.  Stark,  107  U.  S.  464,  27  Ii.  Ed.  526,  2  Sup. 
Ct.  473^  arguendo. 
XI— 31 
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104  U.  8.  216-222,  26  I..  Ed.  721,  UNITED  STATES  ▼.  TAYLOB. 

Surplus  realized  from  sale  of  property  for  direct  tlizes;  under  act  of 
1861,  may  be  recovered  within  six  years.  Statute  runs  ftom  time  implica- 
tion is  made  to  treasury  for  the  fond. 

Approved  in  United  States  v.  Lawton,  110  U.  S.  149,  28  2i.  Ed.  101, 
3  Sup.  Ct.  546,  holding  surplus  from  sale  of  lands  for  direct  taxes  may 
be  recovered  within  six  years;  United  States  v.  Cooper,  120  U.  S.  126, 
SO  L.  Ed.  607,  7  Sup.  Ct.  460,  holding  statute  of  limitations,  to  recover 
surplus  of  direct  taxes,  commences  to  run  from  date  of  application; 
Van  Brocklin  v.  State  of  Tennessee,  117  U.  S.  179,  29  L.  Ed.  865,  6 
Sup.  Ct.  685,  arguendo. 

Where  beneficiary  has  knowledge  of  repudiation  of  trust,  statute  oper- 
ates In  favor  of  trustee. 

Approved  in  Miller  &  Lux  v.  Betz,  142  Cal.  462,  76  Pac.  44,  holding 
proceeds  held  by  treasurer  after  sales  of  swamp-land,  under  Pol.  Code, 
§  3426,  held  in  trust  for  purchasers,  hence  statute  runs  from  repudia- 
tion ;  City  of  Centerville  v.  Turner  County,  25  S.  D.  303,  126  N.  W.  606, 
city  taxes  collected  by  county  are  held  under  implied  trust,  and  statute 
of  limitations  applies  to  bar  recovery  by  city  of  excess  commission 
retained  by  county  for  making  collection;  Warren  v.  Adams,  19  Colo. 
525,  36  Pac.  608,  holding  statute  does  not  commence  to  run  against 
resTilting  trust  in  land  until  repudiation;  Rice  v.  United  States,  122 
U.  S.  620,  SO  L.  Ed.  793,  7  Sup.  Ct.  1385,  holding  statute  of  limitations 
commences  to  run  from  date  of  passage  of  act  permitting  suit  to  be 
brought ;  United  States  v.  Wardell,  172  U.  S.  56,  48  L.  Ed.  360,  19  Sup. 
Ct.  89,  holding  statute  does  not  commence  to  run  against  Indian  depre- 
dation claims  until  warrant  is  refused  by  treasury  department;  Ray  v. 
United  States,  50  Fed.  168,  holding  where  amount  was  erroneously  de- 
ducted from  salary  of  judge  as  income  tax,  statute  does  not  run  until 
demand. 

Miscellaneous.  Cited  in  Bacon  v.  Board  of  State  Tax  Conmirs.,  126 
Mich.  29,  85  N.  W.  310,  holding  a  liberal  construction  must  be  given 
to  the  tax  laws  for  public  purposes,  hence  "citizen''  means  native,  natu- 
ralized citizens,  and  resident  aliens. 

104  U.  S.  223-227,  26  I..  Ed.  713,  LOBING  ▼.  FBX7E. 

Only  such  errors  as  plainly  appear  are  ground  for  reversaL 
Approved  in  Philip  Carey  Co.  v.  Vickers,  38  Okl.  648,  134  Pac.  853, 
where  power  to  vacate  judgment  during  term  is  properly  invoked  during 
term,  court  may  act  upon  motion  at  subsequent  term,  and  unless  it 
clearly  appears  that  court  abused  its  discretion,  action  in  relation  to 
motion  will  not  be  disturbed  on  appeal;  Cole  v.  State,  73  W.  Va.  413, 
Ann.  Gas.  1916D,  1256,  80  S.  E.  488,  motion  to  set  aside  final  judgment 
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made  and  taken  under  consideration  by  court  at  term  may  be  set  aside 
at  subsequent  tenn. 

Treasurer  to  whom  stock  subscription  la  paid  is  not  bound  to  issue 
certificates,  nor  is  he  liable  for  subscription  money. 

Approved  in  Geysier-Marion  Gold  Min.  Co.  v.  Stark,  106  Fed.  560, 
53  L.  B.  A.  684,  45  C.  C.  A.  467,  holding  corporation  negligently  can* 
celing  certificate  and  transfer  of  stock  on  trustee's  signature  to  assign- 
ment without  inquiry  for  cestui,  or  for  his  assent  thereto,  is  liable; 
St.  Romes  v.  Levee  Steam  Cotton-Press  Co.,  127  U.  S.  620,  32  L.  Ed. 
292,  8  Sup.  Ct.  1338,  holding,  where  stock  was  erroneously  issued,  owner 
may  compel  corporation  to  replace  the  stock. 

Power  of  court  to  amend  or  set  aside  judgment  at  subsequent  term 
where  proceeding  therefor  is  conmienced  during  term  at  which 
judgment  is  rendered.    Note,  Ann.  Caa.  1916D,  1260,  1262. 

104  U.  S.  22^-244,  26  L.  Ed.  723,  CONNEB  V.  LOKa. 

Until  conveyance  to  assignee,  title  remains  in  bankrupt. 
Approved  in  Laeey  v.  Southern  Mineral  Land  Co.,  180  Ala.  60,  60 
South.  284,  after  forty-three  years  from  adjudication  in  bankruptcy, 
it  may  be  presumed  that  land  of  bankrupt  was  assigned  to  assignee, 
and  that  there  was  order  of  sale,  though  there  is  no  direct  evidence  of 
assignment  aside  from  recital  thereof  in  assignee's  deed;  Brown  v. 
Wyant,  6  Mackey  (D.  C),  454,  title  to  property  in  possession  of  bank- 
rupt at  time  of  filing  petition  in  bankruptcy  vests  in  assignee  at  moment 
of  his  appointment,  and  judgment  previously  obtained  by  bankrupt 
vests  in  assignee  under  section  5046  of  Revised  Statutes  of  United 
States;  Equitable  Life  Assur.  Soc.  v.  Perkins,  41  Ind.  App.  190,  80 
N.  £.  684,  insurance  company  could  not  escape  liability  to  insured  upon 
life  insurance  policy  because  of  innocent  failure  to  list  policy  among 
assets  when  filing  petition  in  bankruptcy,  where  legal  title  to  assets 
remained  in  him,  since  no  trustee  was  appointed;  Leathen  etc.  Lumber 
Co.  V.  Nalty,  109  La.  336,  33  South.  359,  holding  bankrupt's  property 
remains  in  him  until  judge  or  register  assigns  or  conveys  the  same  by 
an  instrument  under  his  hand;  Hough  v.  City  of  North  Adams,  196 
Mass.  292,  82  N.  E.  48,  under  Federal  Bankruptcy  Act,  title  to  property 
of  bankrupt  vests  in  assignee  by  operation  of  law  from  time  of  his 
appointment  and  qualification. 

Title  of  assignee  operates  by  relation,  as  of  date  of  filing  of  petition 
in  bankruptcy,  though  property  has  been  attached  within  four  months. 

Approved  in  Chapman  v.  Brewer,  114  U.  S.  168,  29  L.  Ed.  87,  5  Sup. 
Ct.  803,  holding  attachment  levied  within  four  months  dissolved  by 
the  assignment;  Epperson  v.  Robertson,  91  Tenn.  412,  19  S.  W.  231, 
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attachment  levied  before  commencement  of  proceedings  is  dissolved  by 
the  adjudication ;  Sullivan  v.  Rabb,  86  Ala.  441,  5  South.  750,  arguendo ; 
Northwestern  etc.  Ins.  Co.  v.  Kidder,  162  Ind.  391,  66  L.  R.  A.  89,  70 
N.  E.  492,  where  creditors  of  insolvent  corporation  which  insured  con- 
trolled claimed  latter  paid  premiums  with  corporation's  funds,  and 
demanded  that  insurer  stop  payment  on  check  g^ven  to  beneficiary,  in- 
surer could  not  compel  parties  to  interplead. 

Distinguished  in  Jones  v.  Springer,  226  U.  S.  155,  57  L.  Ed.  163,  33 
Sup.  Ct.  64,  bona  fide  purchaser  of  perishable  property  held  under 
attachment  at  sale  ordered  by  local  court  gets  good  title,  although  bank- 
ruptcy proceedings  were  instituted  within  four  months  of  attachment 
and  had  proceeded  to  adjudication  before  sale. 

Distinguished  also  in  Taylor  v.  Irwin,  20  Fed.  617. 

Judicial  notice  of  proceeding  in  other  causes.    Note,  12  Ann.  Oas. 
539. 

Wliere  property  leTled  upon  has  been  sold  prior  to  petition  In  bank- 
ruptcy, tlie  proceeds  in  hands  of  sheriil,  or  of  the  creditor,  belong  to 
assignee. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  56  Ii.  Ed.  118,  32  Sup.  Ct. 
26,  collector  of  port  cannot  be  held  responsible  for  detention  of  vessel 
where  vessel  was  validly  in  custody  of  marshal,  although  writ  of  marshal 
was  irregular;  Kercheval  v.  Allen,  220  Fed.  267,  136  C.  C.  A.  1,  internal 
revenue  officers  in  executing  search-warrant  fair  on  its  face  did  not 
have  duty  of  deciding  whether  it  was  properly  issued;  In  re  Reynolds, 
127  Fed.  762,  holding  adjudication  of  bankruptcy  vests  title  to  bank- 
rupt's property  in  possession  in  court  and  chattel  mortgagee  cannot 
seize  it ;  In  re  Franks,  95  Fed.  637,  holding  assignee  may  sue  sheriff  for 
proceeds  of  attachment  suit,  levied  within  four  months  of  adjudication. 

Sale  of  goods  levied  on  by  sheriff,  after  filing  of  petition  in  bank- 
ruptcy, conveys  no  title. 

Approved  in  In  re  Rogers  &  Stefani,  156  Fed.  271,  State  court  lost 
jurisdiction  of  property  by  order  of  its  return  to  partners  in  suit  for 
dissolution  of  partnership,  and  subsequent  order  for  allowance  to  its 
receiver  was  not  binding  on  bankruptcy  court,  which  had  previously 
succeeded  to  possession  of  property;  Riley  v.  Carter,  76  Md.  612,  35 
Am.  St.  Rep.  460,  19  L.  R.  A.  499,  25  Atl.  674,  holding  assignment  for 
benefit  of  creditors,  after  commencement  of  insolvency  proceedings,  may 
be  set  aside;  In  re  Brooks,  91  Fed.  509,  holding  sale  of  mortgage  prop- 
erty by  mortgagee,  between  date  of  adjudication  and  appointment  of 
trustee,  is  void;  Taylor  v.  Robertson,  21  Fed.  215,  holding  sale  made 
between  date  of  adjudication  and  appointment  of  assignee,  is  voidable. 
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Slieriif  idio  acts  in  ignorance  of  filing  of  bankruptcy  petition  in  an- 
other State  is  not  responsilile  to  assignee  for  proceeds  of  goods  sold  under 
his  levy,  and  liy  order  of  court. 

Approved  in  Hussey  v.  Danforth,  77  M^.  21,  holding  officer  not  re- 
sponsible for  executing  warrant  of  arrest;  Covell  v.  Heyman,  111  U.  S. 
180,  28  L.  Ed.  392,  4  Sup.  Ct.  357,  holding  possession  by  marshal  under 
writ  of  execution,  a  defense  to  action  of  replevin,  regardless  of  owner- 
ship. 

Distinguished  in  Bank  of  Reinbeck  v.  Brown,  76  Iowa,  699,  39  N.  W. 
526. 

Miscellaneous.  Cited  in  Fulghum  v.  J.  P.  Williams  Co.,  114  Qa.  647, 
40  S.  E.  697,  holding  sale  of  property  by  mortgagee  under  power  of 
sale  is  void  while  properly  was  in  custody  of  sheriff  seized  by  virtue 
of  levy. 

104  n.  8.  245-252,  26  I..  Ed.  729,  WALKEB  v.  POWEBS. 

Unless  assignor  might,  assignee  cannot  maintain  action  upon  Judgment 
on  contract  in  Federal  courts. 

Approved  in  Victor  Talking  Machine  Co.  v.  American  Graphophone 
Co.,  118  Fed.  62,  holding  demurrer  being  sustained  to  bill  for  mis- 
joinder of  complainants,  bill  may  be  amended  by  dismissing  as  to  the 
party  without  interest;  Home  Ins.  Co.  v.  Virginia-Carolina  etc.  Co., 
109  Fed.  692,  holding  bill  claiming  two  thousand  dollars  above  interest 
in  good  faith.  Federal  court  has  jurisdiction  even  though  from  face 
of  bill  that  amount  may  be  reduced;  Mississippi  Mills  v.  Cohn,  150 
U.  S.  208,  37  L.  Ed.  1054,  14  Sup.  Ct.  77,  holding  unless  assignor  might, 
assignee  may  not  maintain  action  upon  a  judgment;  Metcalf  v.  Water- 
town,  128  U.  S.  588,  32  L.  Ed.  543,  9  Sup.  Ct.  173,  holding,  in  action 
by  assignee  of  judgment,  bill  must  show  that  plaintiff  and  his  assignor 
might  maintain  action;  New  Orleans  v.  Benjamin,  153  U.  S.  434,  38 
L.  Ed.  772,  14  Sup.  Ct.  913,  arguendo. 

Distinguished  in  Bidwell  v.  Huff,  103  Fed.  376,  holding  one  holding 
judgment  exceeding  jurisdictional  amount  is  a  citizen  of  another  State, 
hence  entitled  to  bring  original  action  in  Federal  court  to  enforce  judg- 
ment. 

Effect  of  assignments  of  judgment.    Note,  78  Am.  St.  Rep.  51. 

Bill  is  multifarious  where  one  of  defendants  has  no  standing,  or  where 
causes  of  action  are  antagonistic,  or  the  relief  sought  involves  totally  dis- 
tinct questions. 

Approved  in  American  Surety  Co.  v.  Conway,  222  Fed.  142,  bill  for 
accounting  for  rents  and  profits  against  nonresident  was  incidental 
to  main  suit  to  set  aside  conveyance  by  debtor  as  fraudulent,  and  was 
not  removable  to  Federal  court;   Searchlight  Gas  Co.  v.  Prest-o-Lite 
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Co.,  215  Fed.  697,  131  C.  C.  A.  626,  decree  in  former  suit  by  complainant 
and  another  against  defendant  and  another  for  infringement  of  patent 
was  not  bar  to  snit  by  complainant  alone  for  infringement  of  trade- 
mark in  which  co-complainant  in  former  suit  had  no  interest;  Rose 
Mfg.  Co.  V.  E.  A.  Whitehouse  Mfg.  Co.,  193  Fed.  70,  bill  for  infringe- 
ment of  two  patents  used  conjointly  is  not  mnltif arions ;  Howard  v. 
National  Telephone  Co.,  182  Fed.  221,  stockholder's  bill  to  compel  can- 
cellation of  allied  illegal  issue  of  corporation's  common  stock,  rescis- 
sion of  transfer  thereof,  and  for  receiver  to  conduct  corporation's  affaii 
and  injunction  to  restrain  transferee  from  voting  at  stockholders'  meet- 
ing was  not  deiciurrable  for  multifariousness;  Rumbarger  v.  Yokum, 
174  Fed.  59,  bill  against  different  lienholders  on  same  property  to  ascer- 
tain and  have  all  liens  adjlisted  and  settled  is  not  multifarious;  United 
States  V.  Rea-Read  Mill  &  Elevator  Co.,  171  Fed.  515,  bill  for  can- 
cellation of  deed  to  tract  of  land  for  fraud  and  to  recover  land,  brought 
against  parties  charged  with  fraud,  is  not  multifarious  because  subse- 
quent grantees  of  parts  of  land  are  joined  as  defendants  on  allegations 
that  they  bought  with  knowledge  of  fraud;  Acord  v.  Western  Poca- 
hontas Corp.,  156  Fed.  996,  two  grounds  of  error  of  law  in  decree  and 
newly  discovered  evidence  may  be  joined  in  same  bill  of  review  and 
filed  by  leave  of  court,  as  objection  to  multifariousness  is  largely  within 
discretion  of  court;  Horner-Gaylord  Co.  v.  Miller  &  Bennett,  147  Fed. 
2^7,  in  suit  for  appointment  of  receiver  of  bankrupt  prior  to  adjudica- 
tion for  purpose  of  taking  possession  of  property  fraudulently  con- 
veyed, not  multifarious  because  many  transferees  joined;  South  Penn. 
Oil  Co.  V.  Calf  Creek  Oil  &  Gas  Co.,  140  Fed.  516,  bill  to  enjoin  prose- 
cution of  two  actions  at  law  against  complainant,  which  involve  same 
indivisible  subject  matter,  is  not  multifarious  because  claims  of  two 
plaintiffs  in  such  actions  are  separate;  Inman  v.  New  York  etc.  Water 
Co.,  131  Fed.  999,  bill  joining  question  of  ownership  in  corporate  stock 
with  request  for  relief  defendant  on  such  ownership  is  multifarious; 
Animarium  Co.  v.  Neiman,  98  Fed.  15,  holding  allegation  that  defend- 
ants under  company's  name  as  pretended  corporation  are  manufacturing 
articles  that  infringe  patent  of  complainant  is  not  subject  to  demurrer 
for  multifariousness;  Barber  v.  International  Co.  of  Mexico,  74  Conn. 
656,  92  Am.  St.  Bep.  249,  51  Atl.  858,  holding  it  was  error  empowering 
receiver  as  plaintiff  in  suit  and  company  of  which  he  was  receiver  as 
defendant  to  employ  counsel  to  represent  company;  Day  v.  National 
Mut.  Bldg.  etc.  Assn.,  53  W.  Va.  553,  44  S.  E.  779,  holding  independent, 
inconsistent  and  repugnant  causes  of  action,  sufficient  in  themselves 
separately,  cannot  be  joined  together  in  the  same  bill  in  chancery; 
Merriman  v.  Chicago  etc.  R.  R.  Co.,  64  Fed.  552, 12  C.  C.  A.  275,  holding 
bill  to  recover  mortgaged  property  on  ground  of  fraud,  and  to  subject 
bonds  to  payment  of  mortgage,  is  multifarious;  Cutter  v.  Iowa  Water 
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Co.,  96  Fed.  779,  holding  bill  which  relies  upon  and  avoids  a  decree  is 
mnltifarions;  Williams  v.  Jackson,  107  U.  S.  484,  27  L.  Ed.  531,  2  Sup. 
Ct.  819,  holding,  in  suit  to  set*  aside  trust  deed,  negligently  made,  re- 
covery for  payment  of  debt  cannot  be  had;  Coffey  v.  Norwood,  81  Ala. 
516,  8  South.  201,  holding  debtor  not  a  necessary  party  in  action  to 
set  aside  conveyance  in  fraud  of  creditors ;  Snyder  v.  Cabell,  29  W.  Va. 
54,  1  S.  E.  245,  holding  two  or  more  persons  owning  separate  tenements  . 
may-  join  in  action  to  restrain  nuisance ;  United  States  v.  American  Bell 
Tel.  Co.,  128  U.  S.  352,  32  L.  Ed.  466,  9  Sup.  Ct.  91,  and  Dunn  ▼.  Wolf, 
81  Iowa,  690,  47  N.  W.  888. 

Distinguished  in  Mills  v.  Hurd,  32  Fed.  129,  and  United  States  T« 
Floumoy  Livestock  etc.  Co.,  69  Fed.  890. 

104  U.  8.  262-261,  26  L.  Ed.  766,  THOMPSON  ▼.  SNIOEEBBOOKEB  LIFE 
IKS.  CO. 

Acceptance  of  premium  note,  which  is  unpaid  at  maturity,  does  not 
waive  clause  providing  forfeiture  in  that  very  contingency. 

Approved  in  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161  Fed.  538, 
88  C.  C.  A.  477,  insurance  company  was  not  estopped  from  proving  by 
written  contract  made  before  or  at  time  policy  was  delivered  that 
extension  of  time  for  payment  of  first  premium  to  specific  dates  was 
given  and  agreement  made  that  failure  to  pay  at  such  time  would  cause 
forfeiture  of  policy;  Arnold  v.  Empire  Mut.  Annuity  etc.  Ins.  Co.,  3 
Ga,  Anp.  699,  701,  60  S.  E.  476,  477,  478,  failure  to  pay  promissory 
note  for  insurance  premium,  stipulating  that  nonpayment  a{  maturity 
will  avoid  policy,  will  not  forfeit  policy  where  there  is  no  condition  in 
policy  itself  providing  for  forfeiture  on  nonpayment  of  notes;  Parker 
V.  knights  Templar  etc.  Co.,  70  Neb.  279,  97  N.  W.  285,  permanent 
waiver  of  conditions  in  policy  as  to  place  of  payment  of  premiums  not 
shown  by  occasional  indulgences  shown  insured ;  Perea  v.  State  Life  Ins. 
Co.,  15  N.  M.  404,  110  Pac.  560,  where  life  insurance  company  charged 
agent  with  premium  due,  debt  of  company  was  transferred  to  agent, 
and  company  could  not  claim  forfeiture  of  policy  for  failure  to  pay 
premium  note  when  due;  Hay  v.  People's  Mut.  Benev.  Assn.,  143  N.  C. 
259,  55  S.  E.  624,  acceptance  of  overdue  assessments  when  insured  was 
in  good  health  did  not  constitute  waiver  of  right  to  forfeiture  of  con- 
tract for  failure  to  pay  subsequent  assessment  when  insured  was  in 
failing  health ;  Travelers'  Fire  Ins.  Co.  v.  Mercer,  32  Okl.  505,  122  Pac. 
135,  provision  in  contract  of  insurance  that  failure  to  pay  premium 
note  when  due  shall  work  forfeiture  of  policy  is  valid;  State  Life  Ins. 
Co.  V.  Chowning,  27  Okl.  724,  113  Pac.  716,  life  insurance  policy  is  not 
forfeited  for  nonpayment  of  premium  where  company  has  accepted 
promissory  note  for  same;  Hagins  v.  Aetna  Life  Ins.  Co.,  72  S.  C.  219, 
51  S.  E.  684,  where  accident  policy  provided  for  payment  of  premiums 
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by  orders  on  employer  of  insured  for  earnings  for  particular  period, 
where  employee  failed  to  earn  amount  of  premium  during  period,  he 
was  not  entitled  to  notice  of  nonpayment  before  policy  avoided ;  Rcssler 
V.  Fidelity  etc.  Life  Ins.  Co.,  110  Tenn.  414,  420,  75  S.  W.  735,  737, 
where  premium  note  stated  that  if  not  paid  at  maturity  policy  void, 
failure  to  pay  note  at  maturity  rendered  policy  void,  though  policy 
contained  no  such  provision;  Metropolitan  Life  Ins.  Co.  v.  Bradley,  98 
Tex.  232,  68  L.  R.  A.  609,  82  S.  W.  1031,  New  York  statute  prohibiting 
forfeiture  of  life  policies  for  failure  to  pay  premium  unless  notice  mailed 
to  insured  in  State  does  not  apply  where  insured  lived  in  Texas  and 
policy  there  delivered  though  premiums  and  policy  payable  in  New 
York;  Knights  of  Columbus  v.  Burrough's  Beneficiary,  107  Va.  679. 
17  L.  R.  A.  (N.  S.)  246,  60  S.  E,  42,  where  by-laws  of  fraternal  asso- 
ciation provide  that  member  failing  to  pay  assessment  ipso  facto  forfeits 
membership,  act  of  local  council  in  attempting  to  make  good  member's 
delinquency  did  not  waive  forfeiture;  Lantz  v.  Vermont  Life  Ins.  Co., 
139  Pa.  St.  560,  23  Am.  St.  Rep.  205,  10  L.  R.  A.  580,  21  Atl.  82,  holding 
accepting  premiums  after  maturity  does  not  operate  as  a  waiver ;  Smith 
V.  New  England  Mut.  Life  Ins.  Co.,  63  Fed.  772,  11  C.  C.  A.  411,  hold- 
ing taking  of  premium  note  by  agent,  and  occasional  acceptance  of 
premium  after  maturity,  does  not  keep  policy  alive;  Manhattan  Life 
Ins.  Co.  V.  Pentecost,  105  Ky.  642,  49  S.  W.  426,  holding  failure  to 
pay  premium  note  caused  policy  to  lapse  without  notice  to  assured; 
Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  638,  28  C.  C.  A.  365, 
holding  lapsed  policy  of  life  insurance  cannot  be  revived  without  new 
contract;  Laughlin  v.  Fidelity  Mut.  Life  Assn.,  8  Tex.  Civ.  App.  453, 
28  S.  W.  413,  holding  demand  for  payment  of  premium  note  does  not 
waive  forfeiture. 

Distinguished  in  Stepp  v.  National  Life  etc.  Assn.,  37  S.  C.  438,  439, 
16  S.  E.  141,  142. 

Payment  of  insurance  premium — Custom  to  give  credit.    Note,  57 
Am.  Rep.  515. 

Effect  of  acceptance  of  note  for  life  insurance  premium.    Note, 
1  Ann.  Gas.  967. 

Promissory  note  as  payment  of  insurance  premium.    Note,  5  B.  R.  C. 
370,  388,  391,  404,  418. 

Sickness  or  incapacity  will  not  avoid  forfeiture  of  life  insurance  policy 
for  nonpayment  of  premium. 

Approved  in  Smith  v.  Sovereign  Camp,  W.  0.  W.,  179  Mo.  134,  77 
S.  W.  866,  following  rule;  McElhone  v.  Massachusetts  Benefit  Assn., 
2  App.  D.  C.  402,  sickness  and  incapacity  to  attend  to  business  is  in- 
fiuflficient  excuse  for  failure  to  pay  assessment  when  due,  or  ground  for 
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avoiding  forfeitrfre  of  policy;  Hipp  v.  Fidelity  Mut.  Life  Ins.  Co.,  128 
6a.  498,  12  L.  R.  A.  (N.  8.)  319,  57  8.  E.  895,  that  insured  was  sick 
and  unable  to  attend  to  business  when  premium  note  fell  due  did  not 
prevent  forfeiture  of  policy  for  nonpayment ;  Thompson  v.  Fidelity  Mut. 
Life  Ins.  Co.,  116  Tenn.  567,  115  Am.  St.  Rep.  823,  6  L.  R.  A.  (N.  S.) 
1039,  92  S.  W.  110,  acceptance  of  overdue  premiums  while  insured  is 
alive  and  in  good  health  does  not  waive  forfeiture  of  policy  for  non- 
payment where  tender  of  payment  is  not  made  until  after  insured's 
death;  Carpenter  v.  Centennial  Mut.  Life  Assn.,  68  Iowa,  456,  66  Am. 
Rep.  857,  27  N.  W.  457,  holding  sickness  no  excuse  for  failure  to  pay 
premium;  Hawkshaw  v.  Supreme  Lodge  Knights  of  Honor,  29  Fed.  773, 
holding  rule  that  insanity  is  no  excuse  for  failure  to  pay  premums 
applies  to  benevolent  societies. 

Distinguished  in  Mutual  Reserve  Fund  Life  Assn.  v.  Beatty,  93  Fed. 
764,  35  C.  C.  A.  573. 

Effect  of  incapacitating  illness  or  insanity  on  failure  to  pay  insur- 
ance premium.    Note,  12  L.  R.  A.  (N.  S.)  320. 

Time  of  payment  is  of  essence  of  agreement. 
Approved  in  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  347,  47  L.  Ed.  211, 
23  Sup.  Ct.  131,  holding  policy  of  life  insurance  is  forfeited  according 
to  terms  therein  if  note  accepted  as  premium  is  not  paid  at  maturity; 
Modern  Woodmen  of  Am.  v.  Tevis,  117  Fed.  372,  54  C.  C.  A.  293,  hold- 
ing stipulations  to  insure  the  prompt  payment  of  benefit  assessments 
constitute  the  substance  of  insurance  contracts  of  beneficial  associa- 
tions, and  'agent's  powers  are  thereby  limited;  Supreme  Lodge  K.  of  H. 
v.  Jones,  35  Ind.  App.  130,  69  N.  E.  721,  where  member  of  beneficial 
society  failed  to  pay  February  dues  and  creditor  paid  such  dues  after 
his  death,  and  received  receipt  therefor,  society  not  estopped  to  declare 
forfeiture  for  nonpayment,  it  not  knowing  of  death  at  time  of  receipt; 
Graham  v.  Security  Mut.  Life  Ins.  Co.,  72  N.  J.  L.  303,  62  Atl.  683, 
holding  forfeiture  for  nonpayment  of  premium  waived  by  company; 
Sheerer  v.  Manhattan  Life  Ins.  Co.,  16  Fed.  723,  holding  provision  that 
premium  is  to  be  paid  "on  or  before'*  a  certain  day  is  of  the  essence 
of  the  contract;  D'Orlu  v.  Bankers'  etc.  Life  Assn.,  46  Fed.  356,  holding 
failure  to  pay  premiums  upon  life  policy  marks  a  forfeiture. 

It  is  no  excuse  for  nonpayment  of  life  insurance  premium  that  the 
company  failed  to  give  notice,  as  was  their  custom,  it  not  being  obligatory 
under  the  policy. 

Approved  in  Manhattan  Life  Ins.  C6.  v,  Pentecost,  105  Ky.  647,  49 
S.  W.  426,  holding  insurance  agent  extending  policy  date,  when  premium 
was  to  be  paid,  need  give  no  further  notice  if  payment  is  not  made  on 
date  set;  Kidder  v.  Supreme  Commandery  etc.,  192  Mass.  336,  78  N.  E- 
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471;  failure  of  member  of  mutual  benefit  society  to  pay  monthly  assessr 
ments  cannot  be  relied  upon  as  ground  of  forfeiture  in  action  on  cer- 
tificate, unless  specially  pleaded;  Pacific  Mutual  Life  Ins.  Co.  v.  Gal- 
braith,  115  Tenn.  477,  91  S.  W.  206,  where  policy  provided  for  forfeiture 
for  nonpayment  of  premiums  and  that  it  was  incontestable  after  two 
years,  and  it  was  forfeited  for  nonpayment  and  later  reinstated  on 
reliance  on  insured's  fraudulent  representations,  insurer  could  take 
advantage  of  representations  within  two  years  of  reinstatement;  Mutual 
Fire  Ins.  Co.  v.  Miller  Lodge  I.  O.  0.  F.,  58  Md.  473,  failure  to  give 
notice  does  not  operate  as  waiver  of  nonpayment;  Mclntyre  v.  Michigan 
State  Ins.  Co.,  52  Mich.  194,  17  N.  W.  783,  holding  insured  bound  to 
pay  premium  note  without  notice;  Smith  v.  National  Life  Ins.  Co.,  103 
Pa.  St.  185,  holding  insured  bound  to  know  day  upon  which  premiums 
are  payable;  Phoenix  Mut.  Life  Ins.  Co.  v.  Doster,  106  U.  S.  37,  27 
L.  Ed.  68,  1  Sup.  Ct.  24,  holding  where  premium  is  subject  to  deduction 
of  dividends,  company  should  notify  insured  of  the  amount;  Hall  y. 
Supreme  Lodge  Knights  of  Honor,  24  Fed.  455,  holding  failure  to  pay 
assessment  of  which  no  notice  was  given  does  not  affect  the  standing 
of  a  lodge;  Grant  v.  Alabama  etc.  Life  Ins.  Co.,  76  Ga.  583,  arguendo. 
Denied  in  lbs  v.  Hartford  Life  Ins.  Co.,  121  Minn.  318,  Ann.  Gas. 
19140,  798,  141  N.  W.  292,  where  it  had  been  long  continued  and  uni- 
form custom  to  give  insured  notice  of  demand  for  expense  dues,  giving 
insured  right  to  believe  such  notice  would  be  given,  insurer  cannot  for- 
feit policy  for  failure  to  pay  dues  as  to  which  no  notice  had  been 
given. 

Distinguished  in  Manhattan  Life  Ins.  Co.  v.  Smith,  44  Ohio  St.  169, 
170,  58  Am.  Eep.  812,  813,  5  N.  E.  423. 

Necessity  and  suf&ciency  of  notice  of  time  of  payment  of  life  in- 
surance premium,  in  absence  of  statute  or  policy  provision  requir- 
ing notice.    Note,  10  Ann.  Gas.  687,  688. 

Effect  of  custom  of  giving  insured  notice  of  maturity  of  premium. 
Note,  20  L.  R.  A.  (N.  S.)  10S8. 

Parol  agreement  waiving  terms  of  policy,  and  of  premium  note  given 
by  insured,  is  inadmissible. 

Approved  in  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161  Fed.  537, 
88  C.  C.  A.  477,  granting  new  trial  for  error  in  rejecting  admissible 
evidence;  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  889,  891, 
4  L.  R.  A.  (N.  S.)  758,  73  C.  C.  A.  Ill,  applying  rule  where  policy  in- 
sured building  while  occupied  as  normal  school;  Schmertz  v.  United 
States  Life  Ins.  Co.,  118  Fed.  255,  256,  55  C.  C.  A.  104,  holding  in- 
dulgence of  insurance  company  in  granting  extension  of  time  in  pay- 
ment of  premium  does  not  bind  company  to  grant  indulgences  subse- 
quently  as   regards   forfeiture;  Dennis   v.   Slyfield,  117  Fed.  478,   54 
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C.  C.  A.  520,  holding  an  oral  agreement  made  at  time  of  writing  b; 
which  an  option  is  converted  into  an  obligation  is  to  vary  that  ¥n:iting, 
hence  incompetent;  McMaster  v.  New  York  Life  Ins.  Co.,  99  Fed.  863, 
863,  40  C.  C.  A,  119,  holding  parol  agreement  by  an  agent  prior  to  or 
eontemporane<^u8  with  delivery  of  insurance  policy  cannot  control  plain 
provisions  of  written  contract;  Housekeeper  Pub.  Co.  v.  Swift,  97  Fed. 
295,  38  C.  C.  A.  187,  holding  subsequent  contract  by  same  parties  cover- 
ing same  subject  matter,  as  an  earlier  agreement  with  terms  inconsistent 
therewith,  the  two  unable  to  stand  together,  supersedes  former  con- 
tract; Fidelity  &  Casualty  Co.  v.  Fresno  Flume  &  Irr.  Co.,  161.  Cal. 
474,  87  L.  B.  A.  (N.  S.)  322,  119^  Pac.  649,  insurance  policy  when  acr 
cepted  is  conclusive  upon  both  parties  as  to  obligations,  and  insured 
cannot  escape  payment  of  premiums  on  ground  that  insurer's  agent 
orally  represented  such  premiums  would  not  be  collected;  Kelsey  v. 
Continental  Cas.  Co.,  131  Iowa,  212,  8  L.  R.  A.  (N.  S.)  1014,  108  N.  W. 
223,  fact  that  insurer,  after  evidence  contradicting  terms  of  policy 
had  been  introduced  over  its  objection,  called  agent  as  witness  coiit 
ceming  negotiations  for  policy,  was  not  waiver  of  right  to  insist  on 
error  in  admission  of  such  evidence;  Cady  v.  Travelers'  Ins.  Co.,  93 
Neb.  638,  142  N.  W.  108,  where  question  of  waiver  of  conditions,  of 
life  insurance  policy  by  letters  notifying  assured  of  default  in  payment 
of  past  due  premium  is  submitted  to  jury,  insurer  is  entitled  to  intro- 
duce in  evidence  whole  of  correspondence  between  parties;  Liverpool 
etc.  Ins.  Co.  v.  Richardson  Lumber  Co.,  11  Okl.  624,  626,  69  Pac.  961, 
where  policy  provided  for  clear  space  of  two  hundred  feet  between 
lumber  insured  and  any  mill,  knowledge  of  agent  of  lack  of  space 
nncommunicated  to  company  is  not  waiver;  Orient  Ins.  Co.  v.  Pratheiv 
25  Tex.  Civ.  448,  62  S.  W.  90,  holding  a  stipulation  in  a  policy  avoiding 
it  if  other  insurance  is  taken  out  without  insurer's  consent  is  reasonable 
and  proper;  New  York  Life  Ins.  Co.  v.  Franklin,  118  Va.  425,  Ann.  Oas. 
1916A,  741,  87  S.  E.  587,  in  action  on  antedated  life  insurance  policy 
taking  effect  before  date  of  delivery  for  purpose  of  fixing  maturity 
dates  for  premiums,  testimony  of  person  acting  for  insurer's  agent 
tending  to  contradict  terms  of  policy  was  inadmissible;  Providence* 
Washington  Ins.  Co.  v.  Board  of  Education,  49  W.  Va.  375,  38  S.  E. 
686,  holdii^  the  writing  between  parties  in  the  exclusive  evidence  of 
the  contract,  and  all  oral  negotiations  preceding  or  accompanying  the 
execution,  are  merged  in  it;  Continental  Ins.  Co.  v.  Dorman,  125  Ind. 
195,  197,  25  N.  £.  215,  holding  agreement  that  premium  note  should 
constitute  payment  is  inadmissible;  Germania  Ins.  Co.  v.  Bromwell, 
(52  Ark.  47,  48,  34  S.  W.  84,  85,  holding  provision  in  a  policy  as  to  the 
insured  keeping  books  may  not  be  varied  by  parol;  Mobile  Life  Ins. 
Co.  V.  Pruett,  74  Ala.  497,  498,  holding  parol  evidence  as  to  time  and 
place  of  payment  of  premiums  inadmissible;  New  York  Life  Ins.  Co. 
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V.  McMaster,  87  Fed.  70,  71,  30  C.  C.  A.  532,  holding  oral  agreement 
by  agent  to  insure  for  longer  term  than  policy  provides  not  binding 
upon  company;  Laclede  etc.  Mfg.  Co.  v.  Hartford  etc.  Ins.  Co.,  60  Fed. 
368,  9  C.  C.  A.  1,  holding  promise  that  policy  would  cover  after-acquired 
boilers  is  merged  in  policy;  United  Firemen's  Ins.  Co.  v.  Thomas,  82 
Fed.  408,  409,  27  C.  C.  A.  42,  holding  agreement  as  to  other  insurance, 
made  prior  to  issuing  the  policy,  not  binding  upon  the  company ;  Lycom- 
ing Fire  Ins.  Co.  v.  Langley,  62  Md.  207,  holding  oral  agreement  with 
agent  as  to  amount  of  assessments  inadmissible;  Hartford  Fire  Ins. 
Co.  V.  Small,  66  Fed.  493,  14  C.  C.  A.  33,  holding  declarations  in  policies 
against  agents  waiving  conditions  must  be  enforced;  Union  Nat.  Bank 
V.  German  Ins.  Co.,  71  Fed.  476,  18  C.  C.  A.  203,  holding  statement  by 
agent  at  time  of  issuing  policy  as  to  concurrent  insurance  not  binding 
upon  company;  Godkin  v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410, 
holding  parol  agreement  that  written  contract  to  deliver  logs  should 
include  the  obtaining  of  banking  privileges  inadmissible;  dissenting 
opinion  in  Harman  v.  Harman,  70  Fed.  936, 17  C.  C.  A.  479,  McLaughlin 
V.  Equitable  L.  Assur.  Soc,  38  Neb.  733,  57  N.  W.  558,  and  Woolworth 
V.  McPherson,  55  Fed.  560,  arguendo. 
Distinguished  in  McMaster  v.  New  York  Life  Ins.  Co.,  78  Fed.  36. 

Usage  of  company  to  accept  premium  after  maturity  is  not  a  per- 
manent waiver  of  forfeiture  clause. 

Approved  in  Taylor  v.  Provident  Sav.  Life  Assur.  Soc,  134  Fed.  934, 
where  five  year  policy  provided  for  pajmient  of  yearly  premium  in 
advance  on  certain  day  and  thirty-day  grace  allowed  for  payment,  and 
insured  died  within  thirty  days  after  premium  due  and  premium  tendered 
by  his  representative,  policy  not  forfeited;  Modem  Woodmen  v.  Tevis, 
111  Fed.  117,  49  C.  C.  A.  256,  holding  the  habitual  acceptance  of  pre- 
miums by  an  insurance  company  after  they  are  due  estops  it  from 
enforcing  a  forfeiture  for  default  in  prompt  payment;  Citizens'-  Nat. 
Life  Ins.  Co.  v.  Morris,  104  Ark.  294,  148  S.  W.  1021,  extension  of 
time  for  payment  of  premium  note  does  not  do  away  with  provision 
terminating  policy  if  premium  is  not  paid  according  to  contract ;  Thomp- 
son V.  Fidelity  Mut.  Life  Ins.  Co.,  116  Tenn.  565,  115  Am.  St.  Rep.  823, 
6  L.  R.  A.  (N.  S.)  1039,  92  S.  W.  1100,  where  upon  acceptance  of  past 
due  premiums  revival  contracts  recited  that  policy  had  become  forfeited 
and  contained  agreement  for  prompt  payment  in  future,  insured  was 
not  justified  in  believing  insurer  would  not  insist  upon  forfeiture  for 
failure  to  pay  premiums  at  maturity;  Crosby  v.  Vermont  Accident  Ins. 
Co.,  84  Vt.  514,  80  Atl.  819,  where  accident  insurance  policy  provided 
that  acceptance  of  overdue  premiums  should  have  effect  of  accepting 
application  and  issuing  new  policy,  acceptance  of  such  overdue  premiums 
was  not  waiver  of  forfeiture;  Hartford  Life  Ins.  Co.  v.  Unsell,   144 
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U.  S.  447,  449,  450,  36  L.  Ed.  499,  500,  12  Sup.  Ct.  673,  674,  holding 
accepting  premiums  after  forfeiture,  without  inquiry  as  to  health,  oper- 
ates as  a  waiver;  Union  etc.  Life  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  App. 
462,  28  S.  W.  119,  sustaining  exception  to  defense  of  custom  to  waive, 
negatived  by  written  policy;  Spoeri  v.  Massachusetts  Mut.  Life  Ins* 
Co.,  39  Fed.  753,  holding  where  company  pursued  general  habit  of  accept- 
ing premiums  after  maturity,  it  is  estopped;  Bauer  v.  Samson  Lodge, 
102  Ind.  271,  1  N.  E.  576,  holding  custom  that  party  shall  not  sue  bene- 
ficial association  for  money  is  not  valid ;  Wilkinson  v.  Blount  Mfg.  Co., 
169  Mass.  376,  47  N.  E.  1020,  arguendo. 

Distinguished  in  Sweetser  v.  Odd  Fellows  Mut.  Aid  Assn.,  117  Ind. 
101,  19  N.  E.  724. 

Oonrtfl  do  not  favor  f orf eitures. 
Approved  in  McMaster  v.  New  York  Life  Ins.  Co.,  183  XJ.  S.'  36, 
46  L.  Ed.  71,  22  Sup.  Ct.  14,  holding  insurance  policy  containing  pro- 
visions that  are  inconsistent,  the  view  should  be  adopted,  if  possible, 
which  will  sustain  rather  than  forfeit  the  contract;  McMaster  v.  New 
York  Life  Ins.  Co.,  90  Fed.  44,  56,  holding,  where  injured  died  within 
a  term  of  grace,  company  bound,  though  he  did  not  intend  to  pay 
premium. 

Where  insured  claims  that  forfeiture  for  nonpayment  of  premium 
when  dne  was  waived,  it  is  fatal  objection  that  payment  has  never  1>een 
made  or  tendered  at  any  time. 

Approved  in  Union  Mut.  Life  Ins.  Co.  v.  Adler,  38  Ind.  App.  538,  539, 
73  N.  E.  838,  since  insurer  could  not  compel  continuance  of  insurance, 
nor  payment  of  subsequent  premiums,  it  could  not  collect  note  ^ven 
for  premium  containing  provision  for  forfeiture  of  policy  for  nonpay-*^ 
ment  of  note  at  maturity. 

Payment  of  annnal  premium  is  a  condition  sabseqnent,  breach  of  which 
may  avoid  policy. 

Approved  in  MacMahon  v.  United  States  L.  Ins.  Co.,  128  Fed.  392^ 
68  L.  R.  A.  87,  63  C.  C.  A.  130,  holding  company  cannot  cancel  policy 
for  subsequent  nonpayment  of  draft  on  New  York,  sent  by  insured  on 
company's  suggestion  and  accepted  by  it;  Thomas  v.  Northwestern  etc. 
Iiis.  Co.,  142  Cal.  82,  75  Pac.  666,  holding  insurance  policy  reciting  pay- 
ment of  first  semi-annual  premium  to  continue  on  payment  of  premiams, 
payment  was  condition  subsequent  and  burden  on  defendant  to  show 
breach;  Farmers'  etc.  Assn.  v.  Kinsey,  101  Va.  242,  43  S.  E.  340,  holding 
company  cannot  forfeit  policy  for  default  in  one  premium  where  subse- 
quent assessments  were  accepted  even  after  loss;  Warwick  v.  Knights 
of  Damon,  107  Ga.  122,  32  S.  E.  954,  holding  forfeiture  of  certificate  for 
nonpayment  requires  affirmative  action  on  part  of  lodge. 
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Distingaished  in  dissenting  opinion  in  Thcmias  v.  Northwestern  etc 
Ids.  Co.,  142  Cal.  86,  75  Pac.  668,  holding  payment  of  subsequent  pre- 
miums on  policy  reciting  payment  of  first  was  condition  subsequent,  and 
burden  of  showing  default  rested  on  company. 

Insured  may  show  waiver  of  condition,  that  pcdScy  shall  ho  void  upon 
nonpayment  of  premium. 

Approved  in  Occidental  Life  Ins.  Co.  v.  Jacobson,  15  Ariz.  244,  137 
Pac.  87Q,  where  policy  provided  that  failure  to  pay  premium  note  when 
due  would  avoid  policy,  acceptance  of  interest  upon  note  and  one-half 
of  ;principal  waived  forfeiture;  Knarston  v.  Manhattan  Life  Ins.  Co., 
140  Cal.  67,  73  Pac.  743,  holding  waiver  of  forfeiture  of  life  policy  by 
extension  of  time  of  payment  of  premiums  protects  insured  till  insurer 
repudiates  the  extension;  Illinois  Life  Assn.  v.  Wells,  200  111.  455,  65 
N.  E<  1075,  holding  insurance  company  waiving  payment  of  premiums 
as  policy  stipulated  and  failure  of  assured  to  pay  prior  to  his  death  was 
not  fatal  to  beneficiary's  recov>ering;  Morgan  v.  Independent  Order  of 
Sohs  and  Daughters  of  Jacob,  90  Miss.  872,  44  South.  793,  where  mem- 
ber of  benefit  society  paid  all  dues  and  assessments  for  eleven  years, 
then  failed  to  pay  assessment  of  one  dollar  due  on  June  1st  until  succeed- 
ing day,  society,  not  having  notified  him  of  suspension,  was  estopped  to 
assert  nonliability  on  certificate;  Gish  v.  Insurance  Co.  of  North 
America,  16  Okl.  78,  79,  87  Pac.  875,  determining  whether  adjuster 
waived  *' iron-safe  clause";  Equitable  Assur.  Soc.  v.  McElroy,  83  Fed. 
638,  28  C.  C.  A.  365,  holding  waiver  of  payment  of  premium  depends 
npbn  principle  of  estoppel ;  Ball  etc.  Wagon  Co.  v.  Aurora  etc.  Ins.  Co., 
20  Fed.  235,  holding  general  agent  has  power  to  waive  condition  as  to 
payment  of  premium;  Selvage  v.  John  Haneock  Mut.  Life  Ins.  Co.,  12 
"ffed.  605,  holding  payment  of  premium  waived,  where  insured  was 
misled  as  to  day  of  payment  by  agent  of  company. 

Pisti^guished  in  Fireman's  Fund  Ins.  Co.  v.  Norwood,  69  Fed.  79,  83, 
16  C.  C.  A.  136,  and  Webb  v.  Mut.  Fire  Ins.  Co.,  63  Md.  217,  218. 

Parol  evidence  rule  as  to  varying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note, 
16  L.  R.  A.  (N.  S.)  1204. 
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104.  n.:  8.  261-270,  26  L.  Ed.  732,  HALE  ▼.  FINCH. 

Person  not  a  party,  and  without  right  or  opportimity  to  appear  and 
defend,  is  not  tx>mid  by  Judgment. 

■  Approved  in  Moredock  v.  Moredock,  179  Fed.  172,  where  will  made 
bequest  to  son  and  family  and  son  obtained  rule  on  trustee  for  account- 
ing, adjudication  was  binding  on  son,  but  not  upon  children  who  took 
independently  of  him  under  will;  Barker  v.  Pullman's  Palace  Car  Co., 
124  Fed.  560,  holding  representatives  making  contract  and  then  signed 
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hy  principals^  evidence  that  agents  understood  the  terms  differently 
from  those  in  the  writing  will  not  warrant  reformation;  Hauke  v. 
Cooper,  108  Fed.  925,  48  C.  C.  A.  144,  holding  one  not  mentioned  hut 
interested  in  decree  sustaining  land  title  may  sell  his  interest  thereafter 
and  subsequently  if  sued  by  plaintiff,  purchaser  can  plead  decree ;  Ludy 
V.  Larsen,  78  N.  J.  Eq.  243,  37  L.  R.  A.  (N.  S.)  957,  79  Atl.  689,  where 
claimant  commences  suit  against  contractor  to  establish  mechanic 's  lien, 
subsequent  claimant  conducting  defense  was  concluded  by  judgment  so 
far  as  it  established  claim  of  plaintiff  against  contractors;  In  re  Boarri 
of  Education,  35  Okl.  741,  130  Pac.  954,  owner  of.  several  judgments 
against  board  of  education  is  not  concluded  by  judgment  against  their 
validity  in  suit  by  board  against  treasurer  to  mandamus  him  to  pa>' 
certain  judgments,  although  owner  employed  counsel  in  that  suit  and 
urged  their  validity;  Litchfield  v.  Goodnow,  123  U.  S.  551,  31  L.  Ed.  201, 
8  Sup.  Ct.  211,  holding,  where  person  is  not  a  party,  nor  in  privity  with 
parties,  he  is  not  bound  by  judgment;  Johnson  v.  Richmond  Beach  Imp. 
Co.,  63  Fed.  496,  holding  wife  bound  by  judgment  of  foreclosure,  where 
service  made  by  leaving  copy  of  summons  with  her  husband  at  her  usual 
place  of  abode. 

New  parties,  how  jurisdiction  over  may  be  acquired.    Note,  50  Am. 
St.  Bep.  737. 

Constitutionality  of  statutes  authorizing  judgment  without  notice. 
Note,  48  Am.  Dec.  271. 

No  special  words  are  necessary  In  order  to  create  covenant. 
Approved  in  0 'Sullivan  v.  Griffith,  153  Cal.  506,  95  Pac.  875,  convey- 
ance of  franchise  of  street  railroad  reciting  that  franchise  was  duly 
given  by  city  council  did  not  amount  to  express  agreement  or  covenant 
that  plaintiff  had  good  title  to  franchise;  Rhinelander  v.  Farmers'  Loan 
etc.  Co.,  172  N.  Y.  534,  65  N.  E.  504,  holding  a  trustee  of  a  railroad 
mortgi^  will  not  be  bound  by  any  covenant  unless  one  can  be  collected 
from  the  whole  instrument ;  United  States  v.  Stanford,  69  Fed.  39,  hold- 
ing that,  while  there  was  no  express  covenant  requiring  Railroad  to  pay 
bonds,  it  was  bound  to  pay  them. 

OlaiiM  in  bill  of  sale  that  vessel  should  not  he  used  in  certain  waters 
lield  a  condition  and  not  a  covenant. 

Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  905, 
proviso  to  grant  of  land  in  aid  of  railroad  construction,  limiting  sale  to 
actual  settlers  only  and  regulating  quantity  and  price,  was  not  covenant, 
but  condition  subsequent  for  breach  of  which  lands  were  subject  to  for- 
feiture; Hammond  v.  Port  Royal  etc.  Ry.  Co.,  16  S.  C.  573,  held,  condi- 
tion in  a  deed  as  to  drainage  not  a  covenant ;  Cartin  v.  South  Bound  R.  R. 
Co.,  43  S.  C.  223,  49  Am.  Rep.  830,  20  S.  E.  979,  arguendo. 
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Distinguished  in  Amalgamated  Gum  Co.  v.  Casein  Co.  of  America,  146 
Fed.  911,  construing  contract  whereby  manufacturer  of  patented  article 
agreed  to  sell  to  defendant  as  sole  customer  if  latter  took  specified 
quantities,  as  not  binding  defendant  to  take  such  quantities;  Barker  v. 
Pullman  Co.,  134  Fed.  71,  67  C.  C.  A.  196,  where  contract  between  in- 
surance company  and  car  company  provided  that  insurance  company 
agreed  on  expiration  of  car  company's  policies  to  renew  same,  car  com- 
pany not  bound  to  take  insurance  though  agreement  signed  by  both 
parties ;  Clark  v.  Harmer,  5  App.  D.  C.  119,  covenant  is  proper  form  of 
action  for  recovery  of  money  on  instrument  under  seal  in  whi«b  there 
was  promise  to  pay  certain  sum  upon  certain  contingency. 

104  n.  S.  271-279,  26  L.  Ed.  742,  NATIONAL  BANK  OF  OLOVE&SVILLE 
▼.  JOHNSON. 

Purchase  of  promissory  note,  by  bank,  for  leas  than  its  face,  is  a  dis- 
count thereof. 

Approved  in  Morris  v.  Third  Nat.  Bank,  142  Fed.  31,  73  C.  C.  A.  211, 
following  rule;  Black  v.  Bank  of  Westminster,  96  Md.  429,  64  Atl.  94, 
holdine;  notes,  checks,  and  drafts  habitually  indorsed  by  ^ents  of  cor- 
poration are  properly  received  in  evidence  as  indorsed  by  corporation; 
Danforth  v.  National  State  Bank,  48  Fed.  273,  275,  17  L.  R,  A.  624,  625, 
1  C.  C.  A.  62,  holding  purchase  by  national  bank  of  accepted  drafts,  at 
a  greater  reduction  than  lawful  interest,  is  usurious;  Merchants'  Nat. 
Bank  v.  Sevier,  14  Fed.  666,  666,  holding  stipulation  in  note  for  attor- 
ney's fee,  discounted  by  national  bank,  is  void;  Van  Vleet  v.  Sledge, 

■  

45  Fed.  753,  holding  liability  of  indorser  is  face  of  note  and  not  consid- 
eration received ;  Anderson  v.  Cleburne  Bldg.  etc.  Assn.,  4  Tex.  App.  Civ. 
261,  256,  holding  private  corporation  could  not  exercise  discount  privi- 
leges ;  Simons  v.  Fisher,  65  Fed.  913,  20  L.  R.  A.  559,  5  C.  C.  A.  311,  and 
Thomas  v.  Coffin,  62  Fed.  668,  10  C.  C.  A.  582,  arguendo. 

Bank's  purchase  of  notes  and  bills  as  distinguished  from  discount- 
ing.   Note,  16  L.  R.  A.  224. 

'  Bole  respect  in  which  Revised  Statutes,  section  5107,  places  national 
banks  on  equality  with:  natural  persons,  is  as  to  rate  of  interest,  and  not 
as  to  character  of  contracts  they  are  authorized  to  make. 

Approved  in  State  v.  Franklin  Co.  Sav.  Bank,  74  Vt.  259,  52  Atl.  1071, 
holding  special  charter  permitting  savings  bank  to  receive  money  on 
deposit,  commercial  deposits  and  savings  too  as  a  whole  will  be  "deposits" 
and  taxable. 

National  bank  in  New  York,  discounting  paper  at  higher  than  the 
legal  rate,  is  guilty  of  usury,  under  Revised  Statutes,  section  5197,  if  it 
takes  the  paper  as  transferee,  although  natural  person  is  allowed  by  law 
•f  that  State  to  do  so. 


497  BELK  v.  MEAGHER.  ^04  U.  S.  279-291 

Approved  in  Daggs  v.  Phoenix  Nat.  Bank,  5  Ariz.  418,  53  Pac.  204, 
national  bank  in  Arizona  may  charge  any  rate  of  interest  which  may  be 
agreed  on ;  Second  Nat.  Bank  v.  Fitzpatrick,  111  Ky.  233,  63  S.  W.  461, 
holding  statutory  penalty  for  national  bank  taking  usury  is  twice  the 
amount  of  entire  interest  paid  and  not  twice  amount  of  excess  over  legal 
interest ;  Sedbury  v.  Duffy,  158  N.  C.  434,  74  S.  E.  355,  where  note  of 
four  thousand  dollars  was  sold  for  three  thousand  two  hundred  dollars, 
and  purchaser  required  indorsement  of  payee  and  another  as  guaranty 
of  payment,  transaction  was  usurious  as  to  them;  dissontinjr  opinion 
in  Schlesinger  v.  Gilhooly  189  N.  Y.  24,  12  Ann.  Oaa.  1188,  81  N.  E.  627, 
majority  holding  that  promissoiy  notes  void  for  nsur\'  as  betweon  orijii- 
nal  parties  are  nevertheless  valid  and  enforceable  when  discounted  by 
State  bank  for  value  before  maturity  in  due  course  of  business,  without 
notice  of  usurious  inception;  Youngblood  v.  Birmingham  Trust  etc.  Co., 
95  Ala.  523,  36  Am.  St.  Rep.  246»  12  South.  579,  holding  discount  by 
bank  at  higher  rate  than  allowed  by  law  is  usurious;  Boho  v.  People's 
Nat.  Bank,  92  Tenn.  450,  21  S.  W.  890,  holding  double  the  excess  over 
legal  rate,  not  double  entire  interest  collected,  is  measure  of  national 
bank's  liability;  Ncilsvillc  Bank  v.  Tuthill,  4  Dak.  305,  30  N.  W.  157, 
holding  bank  authorized  to  discount  paper  has  autliority  to  acquire 
title  by  purchase;  Rockwell  v.  Bank  of  Longmont,  4  Colo.  App.  564,  36 
Pac.  906,  holding  national  banks  not  bound  by  State  usury  laws. 

Distinguished  in  Daggs  v.  Phoenix  Nat.  Bank,  177  U.  S.  555,  44  L.  Ed. 
885,  20  Sup.  Ct.  736,  holding  findings  of  fact  unnecessary  where  question 
before  court  is  the  sufficiency  of  the  averments  of  a  counterclaim  as  a 
defense ;  distinguished  also  in  Guild  v.  First  Nat.  Bank,  4  S.  D.  577,  57 
N.  W.  502,  Wolverton  v.  Exchange  Nat.  Bank,  11  Wash.  97,  39  Pac. 
248,  and  Boemer  v.  Traders '  Nat.  Bank,  90  Tex.  446,  39  S.  W.  287. 

What  transactionft  are  usurious.    Note,  46  Am.  St.  Rep.  185. 

Usury.    Note,  55  Am.  Dec.  400. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  R.  A.  707. 

104  U.  8.  279-291,  26  L.  Ed.  735,  BELK  ▼.  MEAGHER. 

Under  act  of  1872,  protecting  mining  claims  previously  located,  where 
required  work  was  done  on  claim  during  1875,  before  it  was  relocated,  it 
was  not  open  to  relocation  in  1877,  although  no  work  done  in  1876. 

Approved  in  Teller  v.  United  States,  113  Fed.  281,  51  C.  C.  A.  230, 
lidding  occupant  of  mineral  claim  before  patent  is  issued  and  price  paid 
cannot  cut  timber  thereon  with  intent  to  export  or  remove  the  same; 
Providence  Gold  Min.  Co.  v.  Burke,  6  Ariz.  333,  57  Pac.  644,  burden  is 
on  second  locator  to  show  prior  location  forfeited  by  failure  to  do 
Xr— 32 


104  U.  S.  279-291       NOTES  ON  U.  S.  REPORTS.  498 

assessment  work;  Jordan  v.  Duke,  6  Ariz.  70,  53  Pac.  201,  where  lo- 
cators did  no  work  till  December  31st,  and  succeeding  six  days,  and 
then  abandoned  claim  without  performing  all  statutory  work,  parties 
locating  on  first  of  year  acquired  no  rights ;  Worth'en  v.  Sidway,  72  Ark. 
226,  79  S.  W.  781,  failure  to  perform  annual  work  is  of  no  avail  to 
defeat  claim  where  work  resumed  before  third  person  made  valid  loca- 
tion; Field  V.  Tanner,  32  Colo.  285,  75  Pac.  919,  filing  of  notice  of 
enlistment  and  desire  to  hold  claim  by  volunteers  in  Spanish  war  is 
equivalent  to  actual  performance  of  assessment  work  so  as  to  revive 
claimant's  rights  forfeited  by  failure  to  do  assessment  work  for  preced- 
ing year;  Oscamp  v.  Crystal  River  Min.  Co.,  58  Fed.  295,  7  C.  Cw  A. 
233,  holding  resumption  of  work  restores  the  owner  to  his  original 
rights;  Lacey  v.  Woodward,  6  N.  M.  588,  25  Pac.  786,  holding,  where 
original  locator  resumes  work  in  good  faith,  relocation  cannot  be  made ; 
Honaker  v.  Martin,  11  Mont.  95,  27  Pac.  398,  holding,  where  locator  re- 
sumes work,  he  must  pursue  it  in  good  faith ;  Preston  v.  Hunter,  67  Fed. 
1000,  15  C.  C.  A.  148,  holding,  where  no  rights  have  intervened,  failure 
to  file  statement  with  recorder  does  not  invalidate  location;  McGinnis 
V.  Egbert,  8  Colo.  47,  50,  5  Pac.  656,  657,  holding  relocator  cannot 
object  that  prerequisites  to  valid  location  were  performed  after  location 
made;  Gillis  v.  Downey,  85  Fed.  487,  holding  filing  of  application  for 
patent  does  not  do  away  with  necessity  of  doing  assessment  work;  Aurora 
Hill  Con.  Min.  Co.  v.  Eighty-Five  Min.  Co.,  12  Sawy.  364,  34  Fed.  521, 
holding  certificate  of  purchase  equal  to  patent,  and  a  relocation  for 
failure  to  do  assessment  work  is  void;  Hammer  v.  Gkurfield  Min.  Co.,  130 
U.  S.  301,  82  L.  Ed.  968,  9  Sup.  Ct.  552,  holding  forfeiture  of  minini: 
claim  must  be  clearly  established;  Bishop  v.  Baisley,  28  Or.  125,  127, 
41  Pac.  938,  939,  holding  going  into  claim  with  tools  and  seeming 
samples  of  ore  not  resumption  of  work. 

Distinguished  in  Perigo  v.  Erwin,  86  Fed.  906. 

Mining  claim  is  property  whicli  may  be  sold  and  conyeyed. 
Approved  in  Montagiie  v.  Labay,  2  Alaska,  576,  577,  Copper  River 
Min.  Co.  V.  McClellan,  2  Alaska,  143,  and  Worthen  v.  Sidway,  72  Ark. 
225,  79  S.  W.  781,  all  following  rule;  Bradford  v.  Morrison,  212  U.  S. 
394,  53  L.  Ed.  567,  29  Sup.  Ct.  349,  title  of  locator  to  mining  claim  is 
property  which  may  be  sold,  transferred,  mortgaged  and  inherited; 
Elder  v.  Wood,  208  U.  S.  232,  52  L.  Ed.  466,  28  Sup.  Ct.  263,  valid  sub- 
sisting mining  location,  such  as  Comstock  lode,  or  interest  therein,  is 
property  distinct  from  land  itself,  vendible,  inheritable  and  taxable 
by  State,  though  unpatented  by  United  States;  Trinity  Gold  Dredging 
etc.  Co.  V.  Beaudry,  223  Fed.  742,  139  C.  C.  A.  269,  mining  claim  per- 
fected by  location  and  possession  according  to  statute  is  property  which 
may  be  bought,  sold  and  conveyed,  and  will  pass  by  descent;  Creede  etc. 
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Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196  U.  S.  346,  49  L.  Ed.  507,  25 
Sup.  Ct.  266,  entry  of  lode  claim  followed  by  patent  does  not  preclude 
owner  of  tunnel  site  located  across  lode,  who  claims  location  prior  to 
discovery  in  lode,  from  showing  order  of  steps  taken  to  perfect  lode 
location;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  226,  48  L.  Ed. 
950,  24  Sup.  Ct.  632,  entry  on  prior  valid  placer  location  for  purpose 
of  prospecting  for  unknown  lodes  initiates  no  title  to  lode  claims  thus 
located  within  boundaries  of  placer  claim;  United  States  v.  Rizzinelli, 
182  Fed.  683,  location  of  mining  claim  within  forest  reservation  did  not 
give  locators,  having  acquired  possessory  interest  for  mining  purposes, 
authority  to  use  surface  for  maintenance  of  saloon  without  permit  from 
Secretary  of  Agriculture;  O'Connell  v.  Pinnacle  Qold  Mines  Co.,  140 
Fed.  855  (affirming  131  Fed.  110),  holding  possessory  right  of  locator  of 
unpatented  mining  claim  passes  to  heirs  of  decedent,  and  his  rights  may 
be  adn^nistered  on  and  sold  as  other  property  by  administrator;  Mc- 
Quillan V.  Tanana  Electric  Co.,  3  Alaska,  116,  valid  location  of  placer 
mine  confers  upon  locator  and  owner  right  to  recover  treble  damages 
from  wanton  and  willful  trespasser  for  cutting  and  removing  timber 
therefrom;  Overgaard  v.  Westevberg,  3  Alaska,  173,  placer  mining  claim 
is  property;  Chilberg  v.  Consumers'  Milk  Co.,  3  Alaska,  238,  no  title 
to  prior  existii^  valid  placer  mining  claim  can  be  acquired  by  town-site 
lot  claimant  through  subsequent  patent  issued  to  town-site  trustee; 
Elliott  V.  Elliott,  3  Alaska,  360,  burden  of  proof  is  ux)on  persons  seeking 
to  establish  trust  in  mining  claim  against  record  and  quiet  possession  of 
locator  or  his  vendees;  Earhart  v.  Powers,  17  Ariz.  58,  59,  148  Pac. 
287,  288,  "mining  claim"  is  possessory  interest  as  distinguished  from 
"mine"  indicating  ownership  of  soil,  and  is  subject  to  taxation,  though 
land  is  exempt  as  belonging  to  United  States;  Bradford  v.  Morrison, 
10  Ariz.  215,  86  Pac.  7,  unpatented  mining  claim  is  real  property,  within 
acts  of  1891,  declaring  that  judgment,  properly  docketed,  shall  be  lien 
on  real  property  of  debtor  situated  in  county ;  Wallace  v.  -Hudson,  170 
Cal.  599,  150  Pac.  989,  possessory  right  of  locator  of  mining  claim  is 
prox>erty,  and  on  his  death  passes  to  his  heirs  by  des(;ent,  and  may  be 
sold  as  other  property  by  executor  or  administrator;  Buchner  v.  Malloy, 
155  Cal.  256,  100  Pac.  688,  Code  of  Civil  Procedure,  section  738,  author- 
izing suits  to  determine  conflicting  claims  to  land,  authorizes  suit  to 
determine  superiority  of  equities,  but  does  not  apply  where  property  in 
dispute  consists  of  mining  claims  on  lands  owned  by  United  States,  as 
interest  of  locator  is  title  in  fee  except  as  to  Federal  government ;  Ah , 
Kle  V.  McLean,  3  Idaho,  544,  32  Pac.  202,  holding  prior  to  "Alien  Act" 
no  laws  existed  in  the  United  States  or  Idaho  prohibiting  aliens  holding 
and  working  mining  ground  under  lease  from  one  qualified;  Hickey  v. 
Anaconda  Copper  Min.  Co.,  33  Mont.  63,  81  Pac.  811,  applying  rule  in 
determining  priority  of  location  where  extralateral  mining  rights  in- 
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volved;  Golden  v.  Murphy,  31  Nev.  418,  103  Pac.  402,  holding  that  Can- 
yon mining  claim  was  valid  mining  claim  unaffected  by  town-site  patent ;  * 
Nash  V.  McNamara,  30  Nev.  133,  133  Am.  St.  Rep.  694,  16  L.  R.  A. 
(N.  S.)  168,  93  Pac.  408,  mining  claim  is  property;  Wright  v.  Lyons,  4.5 
Or.  172,  77  Pac.  82,  where  lode  locators  omitted  center  end  posts  and 
did  not  attach  to  copy  of  location  notice  filed  for  record,  an  affidavit 
of  proof  of  work  as  required  by  statute,  omissions  are  fatal;  Lavagnino 
V.  Uhlig,  26  Utah,  25,  71  Pac.  1051,  holding  under  U.  S.  Rev.  Stats.. 
§  2859,  party  failing  to  institute  action  to  recover  mining  claim  barred 
after  delay  of  seven  years ;  Suessenbach  v.  First  Nat.  Bank,  5  Dak.  498, 
41  N.  W.  666,  holding  valid  location  may  be  transferred  or  inherited; 
Gorman  Min.  Co.  v.  Alexander,  2  S.  D.  564,  51  N.  W.  347,  holding  min- 
ing claim  may  be  conveyed  to  alien;  Manuel  v.  Wulff,  152  U.  S.  511, 
38  L.  Ed.  534,  14  Sup.  Ct.  653,  holding  transfer  by  qualified  locator  to 
alien  is  valid;  Gillis  v.  Downey,  85  Fed.  487,  29  C.  C.  A.  286,  holding 
locator  of  mining  claim  may  maintain  action  to  quiet  title;  Mantle  v. 
Noyes,  5  Mont.  «290,  5  Pac.  862,  holding  patent  to  placer  claim  passes  no 
title  to  previously  located  quartz  claim;  Sullivan  v.  Iron  Silver  Min. 
Co.,  143  U.  S.  434,  36  L.  Ed.  215^  12  Sup.  Ct.  556,  holding  location  of 
placer  claim  carries  with  it  all  veins  not  known-  to  exist ;  Phenix  Min. 
Co.  V.  Scott,  20  Wash.  50,  54  Pac.  778,  holding  possessory  right  in  min- 
ing claim  not  community  property;  Noyes  v.  Mantle,  127  U.  S.  353,  32 
L.  Ed.  170,  8  Sup.  Ct.  1134,  holding,  where  valid  location  is  made,  gov- 
ernment holds  title  in  trust  for  locator;  McCarthy  v.  Speed,  11  S.  D. 
370,  77  N.  W.  593,  holding  relocation  inures  to  benefit  of  cotenant;  dis- 
senting opinion  in  Lily  Min.  Co.  v.  Kellogg,  27  Utah,  123,  74  Pac.  522, 
majority  holding  in  action  to  determine  right  of  possession  to  mining 
claim  arising  out  of  land  office  proceedings,  State  statutes  regulatinir 
actions  for  recovery  of  realty  are  inapplicable;  dissenting  opinion  in 
Tibbitts  V.  Ah  Tong,  4  Mont.  546,  2  Pac.  766,  majority  holding  possession 
of  mining  claim  by  alien  grantee  is  void;  Reiner  v.  Schroder,  146  Cal. 
418,  80  Pac.  519,  and  dissenting  opinion  in  Sproat  v.  Durland,  2  Okl. 
57,  35  Pac.  889,  both  arguendo. 

Distinguished  in  Goldberg  v.  Bruschi,  146  Cal.  713,  81  Pac.  25,  where 
defendant  did  no  work  on  mining  claim  after  its  location,  its  mere  pos- 
session cannot  prevent  relocation. 

Ezclnsive  right  of  poBseBslon  is  in  locator;  but  actual  possession  ts 
unnecessary,  and  hence  no  right  can  be  acquired  prior  to  abandonment  or 
forfeiture,  by  adverse  possession  of  another,  preparatory  to  relocation. 

Approved  in  Porter  v.  Tonopah  North  Star  Tunnel  &  Dev.  Co.,  133 
Fed.  758,  following  rule;  McKinley  Creek  Mining  Co.  v.  Alaska  United 
Mining  Co.,  183  U.  S.  572,  46  L.  Ed.  335,  22  Sup.  Ct.  87,  holding  notices 
upon  stump  in  creek  giving  exact  measurements  from  definite  and  aa- 
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eertainable  points  are  sufficient  for  location  of  placer  claims;  Dufficid 
V.  San  Francisco  Chemical  Co.,  205  Fed.  486,  123  C.  C.  A.  548,  where 
placer  location  of  mining  ground  was  void  because  mineral  was  in  veins 
or  lodes,  person  entering  peaceably,  making  discovery,  and  performing 
all  necessary  acts  to  perfect  lode  locations  acquired  valid  claims;  San 
Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  834, 120  C.  C.  A.  160,  hold- 
ing location  of  lode  claims  within  limits  of  prior  placer  claims  was 
valid  where  ground  contained  bed  of  calcium  phosphate  lying  in  hori- 
zontal veins  and  firmly  fixed  in  mass  of  mountain  between  strata  of 
limestone,  chert  and  shale ;  Rooney  v.  Bamette,  200  Fed.  708,  119  C.  C.  A. 
116,  entry  upon  mining  claims  before  prior  locator  is  in  default  cannot 
be  made  for  purpose  of  making  provisional  location,  to  be  valid  in  case 
prior  locator  fails  to  do  annual  work;  Work  Min.  &  Mill  Co.  v.  Doctor 
Jack  Pot  Min.  Co.,  194  Fed.  626,  114  C.  C.  A.  392,  Federal  patent  to 
J  ode  mining  claim  is  conclusive,  as  against  collateral  attack,  on  every 
question  within  jurisdiction  of  Land  Department;  Zerres  v.  Vanina, 
150  Fed.  565,  566,  80  C.  C.  A.  366,  relocator  cannot  maintain  ejectment 
against  original  locator  or  his  grantees  on  ground  that  first  location  was 
void  for  failure  to  record  claim  as  provided  by  statute;  Reed  v.  Munn, 
148  Fed.  757,  80  C.  C.  A.  215,  purchaser  from  locator  of  mining  claim 
lias  prior  equity  over  claimant  of  prior  equitable  interest;  Malone  v. 
Jackson,  137  Fed.  880,  881,  70  C.  C.  A.  216,  where  claim  located  on  De- 
cember 6,  1898,  it  was  not  subject  to  relocation  for  locator's  failure  to 
do  work  until  after  December  31,  1899;  Zerres  v.  Vanina,  134  Fed.  614, 
618,  under  Comp.  Laws  Nev.  1900,  §  210,  providing  for  recordation  of 
mining  claim  within  ninety  days  of  posting  location  notice,  failure -to 
record  did  not  forfeit  locator's  rights;  Willi tt  v.  Baker,  133  Fed.  946, 
947,  where  locators  were  at  work  on  December  31st,  and  left  tools  that 
night  intending  to  return  in  morning,  which  they  did,  one  relocating 
during  night  acquired  no  rights;  Last  Chance  Min.  Co.  v.  Bunker  Hill 
etc.  Concentrating  Co.,  131  Fed.  586,  66.  C.  C.  A.  299,  locator  of  an- 
other claim  on  same  vein  within  fifteen  days  required  by  Idaho  statute 
for  recordation  of  location  notice,  with  knowledge  of  prior  claim,  and 
that  owner  was  in  possession,  acquired  no  rights  in  conflict  with  older 
claim;  McCuUoch  v.  Murphy,  125  Fed.  151,  holding  burden  of  proving 
abandonment  and  failure  to  do  assessment  work  vests  upon  party  assert- 
ing, and  proof  must  be  clear  and  convincing ;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.,  104  Fed.  46,  holding  equity  will  not  grant  injunction 
nor  appoint  receiver  on  preliminary  hearing,  thus  depriving  defendant 
of  property,  unless  equities  are  strongly  in  complainant's  favor;  Barke 
V.  Latimer,  3  Alaska,  99,  holding  work  outside  of  mining  claim  as  tun- 
nels and  drifts  was  sufficient  to  prevent  forfeiture;  Overgaard  v.  Wes- 
terberg,  3  Alaska,  179,  in  ejectment  to  recover  possession  of  placer 
mining  claim  upon  allegations  of  prior  valid   location,  burden   is  on 
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plaintiff  to  prove  valid  location;  Cascaden  v.  Bortolis^  3  Alaska,  204, 
in  ejectment  to  recover  placer  mining  claim,  plaintifE  mu^  prove  valid 
location;  Anderson  v.  Anvil  Hydraulic  Co.,  ,3  Alaska,  501,  502,  505, 
plaintiffs  as  junior  locators  of  placer  mining  claim  must  plead  and 
prove  abandonment  or  forfeiture  of  defendant's  prior  location;  Debney 
V.  lies,  3  Alaska,  448,  miner's  right  revives  where  he  fails  to  do  one 
year's  annual  assessment  work,  but  subsequently  enters  and  performs 
before  of  her  rights  intervene;  Loeser  v.  Gardiner,  1  Alaska,  648,  where 
one  located  claim  on  January  6, 1899,  no  location  could  be  made  prior  to 
December  31,  1900,  for  failure  to  do  assessment  work;  Tyce  Consol. 
Min.  Co.  V.  Langstedt,  1  Alaska,  449,  mining  locator  may  bring  eject- 
ment against  rival  claimant;  Peachy  v.  Gaddis,  14  Ariz.  220,  127  Pac. 
742,  unsuccessful  attempt  to  relocate  mining  claim  did  not  work  for- 
feiture of  rights  under  original  location,  which  could  avail  third  party 
attempting  to  locate  same  ground  several  years  after  claimants  under 
original  locations  had  resumed  work  on  claims;  Zeiger  v.  Dowdy,  13 
Ariz.  334,  114  Pac.  566,  in  action  by  parties  claiming  under  location  of 
mineral  lands  against  party  claiming  by  occupancy  and  possession, 
evidence  by  defendant  tending  to  prove  land  is  nonmineral,  no  discovery 
was  made,  no  location  notices  were  posted,  and  that  defendant's  grantor 
was  in  actual  possession  when  plaintiffs  attempted  to  make  location  is 
admissible ;  Ware  v.  White,  81  Ark.  228, 108  S.  W.  834,  person  who  has 
possession  of  mining  claim  and  has  done  actual  physical  work  required, 
and  no  rights  intervene,  may  amend  location  and  perfect  his  entry,  and 
his  right  cannot  be  defeated  by  person  who  has  not  made  peaceable  entry 
nor  done  any  work  upon  claim;  Borgwardt  v.  McEIttrick  Oil  Co.,  164 
Cal.  659,  130  Pac.  420,  where  defendant  did  not  abandon  original  min- 
ing location  for  oil,  but  merely  failed  to  prosecute  work  of  discovery 
diligently,  relocation  by  plaintiffs,  who  also  failed  to  prosecute  work  of 
discovery  until  after  re-entry  and  commencement  of  discovery  work  by 
defendants,  will  not  bar  defendant  of  rights  under  original  location; 
McLemore  v.  Express  Oil  Co.,  158  Cal.  561,  139  Am.  St.  Bep.  147,  112 
Pac.  60,  homestead  entry  was  valid,  as  against  mining  location  for  oil 
on  public  land,  where  location  was  not  completed  by  discovery  and 
there  was  no  actual  possession;  Big  Three  Min.  etc.  Co.  v.  Hamilton, 
157  Cal.  143,  137  Am.  St.  Rep.  118,  107  Pac.  308,  where  person  locates 
mining  claim,  erects  monument,  posts  notices,  and  remains  in  posses- 
sion, entry  by  another  within  twenty  days  allowed  for  recordation  is 
void;  Holdt  v.  Hazard,  10  Cal;  App.  444,  102  Pac.  540,  right  of  pos- 
session of  persons  making  valid  locations  of  mineral  claims  on  public 
domain  continues  until  abandonment  or  forfeiture  by  failure  to  do  re- 
quired work,  and  actual  possession  is  not  necessary;  Saxton  v.  Perry, 
47  Colo.  277,  107  Pac.  286,  prior  locator  of  placer  claim  failing  to  sink 
posts  at  each  angle  of  claim  as  required  by  State  statute,  and  having 
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only  constrnctive  possession,  did  not  have  valid  claim  against  subse- 
quent locator;  Moorhead  v.  Erie  Mining  etc.  Co.,  43  Colo.  416,  96  Pac. 
256,  defendant  failing  to  file  amended  location  certificate  or  make  new 
location  lost  all  rights  to  conflicting  territory  upon  perfection  of  location 
by  another  party;  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27 
Colo.  24,  59  Pac.  616,  holding  exceptions .  in  favor  of  subsequent  re- 
locator  do  not  include  right  to  drive  a  tunnel  through  such  location  for 
purposes  of  discovery;  Swanson  v.  Kettler,  17  Idaho,  331,  334,  335,  336, 
337, 105  Pac.  1062,  1063, 1064^  where  mineral  location  is  made  upon  land 
already  covered  by  valid  location,  and  after  junior  location  is  made 
senior  location  is  abandoned  and  forfeited,  location  by  third  person 
upon  ground  embraced  in  senior  location  is  valid  as  to  overlapping  ter- 
ritory against  junior  location;  Snowy  Peak  Min.  Co.  v.  Tamarack  & 
Chesapeak  Min.  Co.,  17  Idaho,  635,  107  Pac.  61,  mere  failure  to  do 
assessment  work  for  one  year  did  not  forfeit  mining  claim,  and  resump- 
tion of  work  prior  to  lawful  inception  of  intervening  right  presented 
forfeiture;  Ferris  v.  McNally,  45  Mont.  24, 121  Pac.  891,  plaintiff  not  in 
possession  of  mineral  land  at  time  of  defendant's  entry  may  not  re- 
cover land  in  ejectment,  except  on  showing  of  title  in  himself,  without 
regard  to  what  defendant  has  done  by  way  of  exploration  and  disco v-  . 
ery ;  Street  v.  Delta  Min.  Co.,  42  Mont.  382,  383,  384,  385,  112  Pac.  704, 
705,  junior  location  of  lode  mining  claim  within  senior  valid  and  sub- 
sisting location  is  void  ab  initio,  and  subsequent  abandonment  or  for- 
feiture of  senior  location  does  not  inure  to  benefit  of  junior  location; 
Hickey  v.  Anaconda  Copper  Min.  Co.,  33  Mont.  64,  81  Pac.  811,  where 
declaratory  statement  filed  in  support  of  mining  claim  was  void,  patent 
subsequently  issued  did  not  by  relation  g^ve  validity  to  location  at  date 
antecedent  to  application  for  patent;  Horst  v.  Shea,  23  Mont.  397,  59 
Pac.  366,  holding  statute  requiring  adverse  possession  for  one  year  prior 
to  bringing  action  for  recovery  of  mining  claim  is  inapplicable  to  realty 
patented  as  placer  ground;  Nash  y.  McNamara,  30  Nev.  127,  129,  130, 
132,  133,  139,  140,  141,  ISS  Am.  St.  Rep.  694,  16  L.  R.  A.  (K.  8.)  168, 
93  Pac.  406,  407,  408,  410,  411,  junior  location  of  mining  claim  made  on 
ground  covered  by  valid  existing  senior  location  will  not  prevail  over 
relocation  of  same  ground  made  after  failure  to  do  work  on  senior 
location;  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  123,  89  Pac.  284, 
X>ossession  and  working  for  statutory  period  gives  possessor  status  of 
vali4  locator;  Lockhart  v.  Leeds,  10  N.  M.  597,  63  Pac.  52,  holding 
bill  for  injunction  restraining  defendant  from  interfering  with  real 
estate  cannot  be  maintained  merely  as '  substitute  for  action  of  eject- 
ment; Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  344,  101  Pac.  183, 
holding  swamp-land  ^^s  subject  to  entry  under  pre-emption  law,  at  any 
time  before  it  was  segregated  from  public  domain  by  Secretary  of  In- 
terior, acting  under  authority  of  swamp-land  acts;  Pacific  Live  Stock 
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Co.  V.  Isaacs,  52  Or.  66,  96  Pac.  464,  corporation  could  not  lawfully 
become  settler  upon  public  land,  and  its  occupancy  and  inclosure  tliereof , 
at  least  before  its  predecessor 's  selection  of  land  in  exchange  for  land  in 
forest  reserve  under  act  of  Congress,  was  in  violation  of  act  to  prevent 
unlawful  occupancy  of  public  lands;  Jackson  v.  Prior  Hill  Min.  Co.,  19 
S.  D.  457,  104  N.  W.  208,  where  plaintiffs  claimed  certain  mining  claims 
under  alleged  relocation  of  defendant's  claims,  they  thereby  admitted 
validity  of  defendant's  former  location,  and  were  estopped  to  deny 
validity  of  original  location ;  Lockhart  v.  Farrell,  31  Utah,  160,  167,  86 
Pac.  1078,  1081,  person  locating  mining  claim  within  location  of  an- 
other, which  was  subsequently  forfeited  for  nonperformance  of  work, 
was  trespasser,  and  location  was  void,  and  subsequent  forfeiture  did 
not  assist  him  in  acquiring  any  right;  Florence-Rae  Copper  Co.  v.  Kim- 
bel,  85  Wash.  173,  147  Pac.  885,  where  mining  company  was  expending 
large  sums  in  preparing  trails  and  cable  lines  to  its  claims,  it  had  re- 
sumed work,  and  claims  were  not  open  to  relocation;  Knutson  v.  Fred- 
lund,  56  Wash.  636,  639,  106  Pac.  201,  202,  State  may  add  to  regula- 
tions made  by  Congress  for  location  of  mining  claims,  and  notices  not 
complying  with  such  regulations  were  insufficient;  Bergquist  v.  West 
Virginia-Wyoming  Copper  Co.,  18  Wyo.  268,  269,  273,  106  Pac.  682,  683, 
684,  where  original  discoverers  and  locators  of  lode  have  sunk  shaft 
on  claim,  and  know  of  existence  of  mineral-bearing  rock  in  place  in 
that  shaft,  and  at  point  where  notice  was  posted,  such  facts  sufficiently 
show  discovery  to  support  new  location  by  them  at  time  of  posting 
notice;  Haws  v.  Victoria  etc.  Min.  Co.,  160  U.  S.  317,  40  L.  Ed.  441, 
16  Sup.  Ct.  288,  holding  possession  alone  is  sufficient  against  mere  in- 
truder; McFetters  v.  Pierson,  15  Colo.  204,  22  Am.  St.  Rep.  390,  24  Pac. 
1077,  holding  locator  of  mine  has  such  title  as  that  he  may  maintain 
trespass;  Montana  Co.  v.  Clark,  42  Fed.  628,  holding  locator  is  entitled 
to  possession  of  vein  having  its  apex  within  his  surface  boundary; 
Mt.  Rosa  Min.  etc.  Co.  v.  Palmer  (Colo.),  56  Pac.  177,  holding  placer 
location  gives  no  right  to  known  veins;  South  End  Min.  Co.  v.  Tinney, 
22  Nev.  33,  35  Pac.  93  (see  dissenting  opinion  in  22  Nev.  62,  68,  35 
Pac.  105,  107),  holding  patent  procured  by  fraud  is  invalid  as  against 
locator;  Silver  Bow  Min.  etc.  Co.  v.  Clark,  5  Mont.  414,  5  Pac.  575, 
holding  location  of  mining  claim  not  affected  by  town-site  entry;  Horsky 
V.  Moran,  21  Mont.  350,  362,  53  Pac.  1065,  1070,  holder  of  placer  claim 
cannot  attack  town-site  patent  where  he  has  been  guilty  of  laches;  Mon- 
tana Min.  Co.  V.  St.  Louis  Min.  etc.  Co.,  20  Mont.  405,  51  Pac.  826, 
holding  withdrawal  of  adverse  claim  to  patent,  upon  promise  to  convey 
part  of  claim,  not  against  public  policy ;  Johnson  v.  Young,  18  Colo.  630, 
34  Pac.  175,  holding  burden  of  proof  of  forfeifeire  is  upon  him  who 
asserts  it;  Scott  v.  Lockey  Tnv.  Co.,  60  Fed.  37,  holdins:  issuance  of  agri- 
cultural patent  is  a  determination  of  the  character  of  the  land ;  Altoona 
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Quicksilver  Min.  Co.  v.  Integral  Qnicksilver  Min.  Co.,  114  Cal.  105,  45 
Pac.  1049,  holding  possession  of  mining  claim  during  period  of  limita- 
ton  equivalent  to  valid  location;  Black  v.  Elkhorn  Min.  Co.,  16^  U.  S. 
449,  41  L.  Ed.  223,  16  Sup.  Ct.  1102,  holding  locator  of  mining  claim 
has  not  such  an  interest  as  will  sustain  a  claim  of  dower;  Black  v.  Elk- 
horn  Min.  Co.,  49  Fed.  550,  holding,  where  grantee  of  locator  procures 
patent,  no  right  of  dower  exists;  Garthe  v.  Hart,  73  Cal.  542,  15  Pac. 
934,  holding  possession  is  not  good  as  against  a  valid  location;  Gk>odwin 
V.  McCabe,  75  Cal:  589,  17  Pac.  707,  holding  homestead  entry  may  be 
made  where  constructive  i)ossession  is  in  another;  dissenting  opinion 
in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  21,  61 L.  R.  A. 
230,  50  C.  C.  A.  79,  majority  holding  mining  land  lawfully  occupied  by 
one  engaged  in  exploring  same  is  not  ''vacant''  within  act  and  open 
to  settlement  during  such  time;  dissenting  opinion  in  Dwinnell  v.  Dyer, 
145  Cal.  29,  30,  78  Pac.  250,  majority  holding  where  locators  took  neces- 
sary steps  to  make  valid  location  under  Federal  law  but  failed  to  cbnfi- 
ply  with  Stats.  1897,  p.  214,  and  were  in  possession  when  statute  re- 
pealed, location  was  valid;  Adams  v.  Couch,  1  Okl.  38,  26  Pac.  1016, 
arguendo. 

Distinguished  in  Mason  v.  Washington-Butte  Mining  Co.,  214  Fed.  35, 
130  C.  C.  A.  426,  patent  to  placer  claim  was  valid  against  subsequent 
lode  location  where  at  time  of  application  for  placer  patent  lodes  or 
veins  sufficient  to  justify  expenditure  to  extract  minerals  were  not 
known  to  exist;  Dwinnell  v.  Dyer,  145  Cal.  20,  78  Pac.  253,  where 
locators  took  steps  necessary  to  make  valid  location  under  Federal  laws, 
but  failed  to  comply  with  Stats.  1897,  p.  214,  and  were  in  possession 
when  statute  was  repealed,  it  was  valid  location ;  Rebecca  Gold  Min.  Co. 
V.  Bryant,  31  Colo.  123,  126,  102  Am.  St.  Rep.  17,  71  Pac.  1111,  1112, 
where  strip  included  in  location  certificate  of  C.  claim  was  excluded 
when  patent  issued  and  adjoining  locators  included  it  in  their  applica- 
tion and  received  final  certificate  therefor,  and  later  land  office  ex- 
cluded it  from  records  without  notice  subsequent  locator  acquired  no 
title;  Ambergris  Min.  Co.  v.  Day,  12  Idaho,  121,  85  Pac.  114,  holdinj? 
subsequent  locator  of  mining  claim  entitled  to  overlapping  territory 
where  prior  locator  had  not  made  discovery  nor  performed  work  re- 
quired by  statute;  McKay  v.  McDougall,  25  Mont.  263,  64  Pac.  671, 
holding  where  relocator  filed  defective  notice,  plaintiff  who  formerly  sus- 
pended work  on  cUiini,  can  return  without  losing  prior  rights  if  return 
is  made  before  notice  is  amended. 

Distinguished  also  in  Del  Monte  Min.  etc.  Co.  v.  Last  Chance  Min. 
etc.  Co.,  171  U.  S.  78,  43  L.  Ed.  72,  18  Sup.  Ct.  904. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  168,  161,  185,  189. 
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Relocation  of  mining  elaim  ha  abandoned  or  forfeited.    Note,  68 
L.  R.  A.  833,  836,  837,  838,  843,  846. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (K.  8.)  766,  781,  846» 
880. 

0 

Title  to  mining  claim  by  adverse  possession.    Note,  40  L.  R.  A. 
(N.  S.)  821. 

Relocation  of  a  mining  elaim,  covered  by  valid  location,  is  void. 
Approved  in  Sullivan  v.  Sharp,  33  Colo.  348,  80  Pac.  1054,  and  Peoria 
etc.  Min.  Co.  v.  Turner,  20  Colo.  App.  479,  79  Pac.  917,  both  following 
rule;  Donnelly  v.  United  States,  228  U.  S.  266,  Ann.  Oaa.  1913E,  710,  57 
L.  Ed.  830,  33  Sup.  Ct.  449,  holding  evidence  was  insufficient  to  show 
establishment  of  valid  placer  mining  claim  within  limits  of  Hoopa  In- 
dian Reservation,  and  killing  of  Indian  by  white  man  on  lOamath  River 
within  reservation  in  California  was  punishable  in  Federal  courts; 
Swanson  v.  Sears,  224  U.  S.  181,  66  L.  Ed.  724,  32  Sup.  Ct.  455,  location 
and  discovery  on  land  withdrawn  quoad  hoc  from  public  domain  by  valid 
and  subsisting  mining  claim  is  absolutely  void  for  purpose  of  founding 
contradictory  right,  and  does  not  become  valid  by  subsequent  failure  of 
right  existing  when  it  was  filed ;  Reavis  v.  Fianza,  215  U.  S.  24, 67  L.  Ed. 
76,  30  Sup.  Ct.  1,  under  section  28  of  Philippine  Organic  Act,  valid  loca- 
tion could  not  be  made  if  land  was  occupied  by  one  in  possession  before 
United  States  came  into  i)ower,  and  claim  of  person  locating  under 
those  conditions  does  not  constitute  adverse  claim  under  section  45  of 
that  act;  Farrell  v.  Lockhart,  210  U.  S.  146,  16  L.  R.  A.  (N.  S.)  162,  62 
L.  Ed.  997,  28  Sup.  Ct.  681,  subsequent  locator  on  mining  claim  may 
test  lawfulness  of  prior  location  upon  contention  that  at  time  such  prior 
location  was  made,  ground  was  covered  by  valid  and  subsisting  mining 
claim;  Duffield  v.  San  Francisco  Chemical  Co.,  198  Fed.  946,  defendant 
having  acquired  p;rior  right  to  possession  of  mining  claim,  complainant 's 
subsequent  entry  was  mere  trespass  conferring  no  right  in  land,  regard- 
less of  fact  that  defendant  was  not  in  actual  possession  at  time ;  Becker 
V.  Long,  196  Fed.  723,  117  C.  C.  A.  296,  location  or  extension  of  mining 
claim  upon  ground  within  marked  boundaries  of  another  valid  and  sub- 
sisting location  is  absolutely  void  for  purpose  of  founding  contradictory 
right,  and  it  is  immaterial  whether  overlapping  locator  was  first  to  make 
discovery;  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  70,  104 
C.  C.  A.  136,  increased  appropriation  of  water  initiated  and  maintained 
by  trespass  upon  lands  of  another,  in  nature  of  enlargement  of  existing 
ditch,  is  of  no  validity  as  against  person  whose  property  is  subject  of 
trespass;  Jones  v.  Wild  Goose  Min.  &  Trading  Co.,  177  Fed.  97,  99,  29 
L.  R.  A.  (K.  S.)  892,  101  C.  C.  A.  349,  placer  mining  claim  located  in 
good  faith  is  void  only  as  to  excess  of  twenty  acres,  and  location  of 
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trespasser,  before '  original  locator  has  had  reasonable  time  to  make 
selection,  is  void;  Cook  v.  Klonos,  164  Fed.  636,  90  C.  C.  A.  403,  in 
suit  to  qniet  title  to  placer  mining  claim,  location  of  claim,  possession, 
sinking  of  shafts  and  discovery  of  gold  was  sufficient  to  show  ground 
was  unappropriated  public  land,  although  there  were  other  stakes  and 
location  notices  within  limits  of  claim,  as  discovery  was  essential  to 
validity  of  prior  location ;  Johanson  v.  White,  160  Fed.  903,  88  C.  C.  A. 
83,  location  of  placer  mining  claim  unaccompanied  by  discovery  gave  no 
right  to  return  after  absence  to  procure  supplies  and  after  another  loca- 
tion had  been  made,  and  both  being  in  possession  by  common  consent, 
one  who  first  discovered  gold  obtained  prior  right;  Biglow  v.  Conradt, 
159  Fed.  871,  87  C.  C.  A.  48,  possession  of  nlining  claim  by  locator, 
complying  with  law,  is  sufficient  to  prevent  intruder,  even  by  peaceable 
entry,  from  acquiring  right  to  possession;  Fee' v.  Durham,  121  Fed.  469, 
470,  474,  57  C.  C.  A.  584,  majority  holding  in  contemplation  )f  law  a 
locator's  i)08session  and  work  are  continuous  from  Saturday  night  to 
Monday  morning,  and  relocation  on  this  ground  is  impossible;  Olive 
Land  etc.  Go.  v.  Olmstead,  103  Fed.  573,  holding;  one  subsequently  ac- 
quiring title  by  any  legal  means  to  public  land  located  as  mining  land 
has  prior  right  thereto  if  no  discovery  has  been  made;  Nevada  Sierra 
Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  680,  holding  one  in  actual  possession 
of  government  land  cannot  be  ousted  by  fraudulent  and  clandestine  en- 
try thereon  for  purpose  of  locating  it  as  mining  claim;  Crown  Point 
Min.  Co.  V.  Buck,  97  Fed.  465,  38  C.  C.  A.  278,  holding  every  vein 
whose  apex  is  within  limits  of  location  extending  downward  vertically 
on  free  public  land  vests  in  the  locator;  Dufresne  v.  Northern  Light 
Min.  Co.,  2  Alaska,  593,  595,  597,  599,  where  senior  valid  placer  location 
overlapped  by  junior  location,  and  overlap  abandoned  by  senior  locator, 
abandoned  i)ortion  is  subject  to  relocation;  Heine  v.  Roth,  2  Alaska, 
424,  mining  location  conflicting  with  prior  homestead  entry  is  void; 
Thompson  v.  Burk,  2  Alaska,  254,  where  defendant  located  placer  claim, 
but  made  no  discovery,  and  plaintiff  made  subsequent  relocation,  and 
thereafter  contracted  with  defendant  to  dig  discovery  shaft  for  him, 
and  he  discovered  gold,  discovery  inured  to  defendant's  location;  Zeiger 
V.  Dowdy,  13  Ariz.  335, 114  Pac.  566,  claim  of  mining  lands  under  relo- 
cation is  implied  admission,  of  validity  of  location,  but  person  attempt- 
ing relocation,  then  renouncing  claim -under  it,  but  who  claims  interest 
in  some  other  right,  is  not  precluded  from  showing  that  original  locator 
never  made  location,  but  is  perpetrating  fraud  upon  government;  Cun- 
ningham V.  Pirrung,  9  Ariz.  293,  80  Pac.  331,  person  locating  mining 
claim  on  ground  that  prior  location  was  not  valid  is  not  within  Revised 
Statutes  of  1901,  providing  that  in  relocation  of  '^forfeited  or  aban- 
doned" claims,  location  notice  shall  state  if  whole  or  part  is  located 
as  abandoned  property,  or  it  shall  be  void ;  Providence  Gold  Min.  Co.  v. 
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Burke,  6  Ariz.  333,  57  Pac.  644,  recital  in  location  notice  that  it  is  relo- 
cation of  another  mining  claim  is  implied  admission  of  validity  of 
former  location;  Jordan  v.  Duke,  4  Ariz.  282,  36  Pac.  897,  holding  er- 
roneous instruction  that  if  mining  ground  not  within  valid  location  or 
not  in  actual  possession  of  one  entitled  thereto,  location  was  valid; 
Buffalo  Zinc  etc.  Co.  v.  Crump,  70  Ark.  539,  91  Am.  St.  Rep.  97,  69 
S.  W.  577,  holding  rights  of  one  temporarily  stopping  work  except  that 
of  assessment  are  not  forfeited  by  entry  of  another  who  homesteads 
land ;  Batterton  v.  Douglas  Mining  Co.,  20  Idaho,  766,  38  L.  R.  A.  (N.  S.) 
1121,  120  Pac.  829,  acceptance  and  allowance  of  entry  and  final  proofs 
made  by  claimant  for  public  mineral  lands  and  issuance  of  receipt  con- 
stitutes segregation,  and  such  lands  are  no  longer  subject  to  entry  or 
location  until  such  entry  is  set  aside  or  vacated  and  canceled;  Round 
Mountain  Min.  Co.  v.  Roifnd  Mountain  Sphinx  M.  Co.,  35  Nev.  417,  418, 
129  Pac.  311,  location  of  mining  claim,  based  upon  discovery  of  mineral 
within  limits  of  valid^  existing  claim  was  void ;  Nash  v.  McNamara,  30 
Nev.  133,  140,  183  Am.  St.  Rep.  694,  16  L.  R.  A.  (N.  S.)  168,  93  Pac. 
411,  valid  and  subsisting  mining  location  bars  subsequent  location; 
Upton  V.  Santa  Rita  Mining  Co.,  14  N.  M.  129,  89  Pac.  286,  mere  fact 
that  portion  of  claim  upon  which  notice  is  posted  may  by  mistake  over- 
lap or  conflict  with  pre-existing  claim  does  not  invalidate  location ;  Rose 
V.  Richmond  Min:  Co.,  17  Nev.  57,  27  Pac.  1110,  holding  relocation  can- 
not be  made  upon  land  lawfully  possessed;  Book  v.  Justice  Min.  Co., 
58  Fed.  128,  holding  no  relocation  can  be  made  until  the  rights  of 
original  locator  have  ceased ;  Souter  v.  Maguire,  78  Cal.  545,  21  Pac. 
383,  holding  subsequent  location  invalid  where  there  exists  a  prior  loca- 
tion; Horswell  v.  Ruiz,  67  Cal.  112,  7  Pac.  197,  holding  valid  peaceable 
relocation  constitutes  former  possessor  a  trespasser;  Erwin  v.  Perego, 
93  Fed.  612,  35  C.  C.  A.  482,  holding  finding  of  lode  need  not  precede 
staking  of  claim;  Migeon  v.  Montana  Ry.,  77  Fed.  254,  23  C.  C.  A-  156, 
holding  vein  lying  within  placer  location  is  not  a  known  vein  unless  its 
value  and  extent  would  justify  exploitation ;  Francoeur  v.  Newhouse,  14 
Sawy.  361,  40  Fed.  624,  holding  location  on  railroad  grant  of  land  not 
known  to  be  mineral  is  void;  Gwillim  v.  Donnellan,  115  U.  S.  49,  50, 
29  L.  Ed.  349,  5  Sup.  Ct.  1112,  holding,  where  discovery  shaft  is  covered 
by  mineral  patent,  no  recovery  of  any  part  of  premises  may  be  had; 
Quigley  v.  Gillett,  101  Cal.  469,  35  Pac.  1042,  and  Harris  v.  Kellogg,  117 
Cal.  489,  49  Pac.  709,  both  holding  burden  of  proof  as  to  forfeiture  is 
imposed  upon  relocator;  Kendall  v.  San  Juan  S.  Min.  Co.,  9  Colo.  358, 
]2  Pac.  202,  holding  mining  location  upon  Indian  reservation  is  void; 
Wills  V.  Blain,  4  N.  M.  380,  381,  382,  5  N.  M.  245,  246,  249,  20  Pac.  800, 
801,  802,  holding  recitals  in  notice  of  relocation  admit  prior  location; 
Rproat  V.  Durland,  2  Okl.  57,  35  Pac.  889,  holding  settlement  cannot  be 
made  upon  land  covered  by  pre-emption  entry;  dissenting  opinion  in 
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Northmore  v.  Simmons,  97  Fed.  392,  38  C.  C.  A.  211,  majority  holding 
Federal  law  requiring  certain  work  annually  does  not  preclude  State 
requiring  certain  things  within  ninety  days,  though  same  expire  before 
termination  of  year;  dissenting  opinion  to  Bonanza  etc.  Min.  Co.  ▼. 
Golden  Head  Min.  Co.,  29  Utah,  180,  80  Pac.  743,  majority  holding  claim 
not  located  at  time  of  subsequent  location;  Thompson  v.  Allen,  1  Alaska, 
639,  arguendo. 

Distinguished  in  Flynn  Group  Min.  Co.  v.  Murphy,  18  Idaho,  274, 
138  Am.  St.  Rep.  201,  109  Pac.  854,  where  locators  so  placed  stakes  as 
to  take  in  more  ground  than  called  for  by  notice,  such  excess  could 
not  be  included  in  location  and  subsequent  locator  may  legally  locate 
excess  of  ground.  x 

Distinguished  also  in  Doe  v.  Tyler,  73  Cal.  24,  14  Pac.  376. 

Res{)ectiye  rights  of  relocators  before  and  after  abandonment  or 
forfeiture  of  senior  location.    Note,  16  L.  R.  A.  (N.  S.)  162. 

Mere  possession  of  claim  will  not  confer  any  rights;  hence,  snch 
possessor  has  no  right  as  against  sobseqnent  locator  In  good  faith  who  does, 
statntory  work  thereon. 

Approved  in  Lockhart  v.  Johpson,  181  U.  S.  527,  45  L.  Ed.  985,  21 
Sup.  Ct.  669,  holding  first  locator  not  having  done  requisite  work  and 
having  left  mine,  the  relocator  entering  peaceably,  location  revests  in 
him;  Hanson  v.  Craig,  170  Fed.  65,  95  C.  C.  A.  338,  possessory  title  to 
mining  claim  can  only  be  acquired  by  valid  location  and  discovery,  and 
where  locators  having  overlapping  claims  are  sinking  shafts  at  same 
time,  first  to  discover  mineral  has  pi^ority  of  right,  although  location 
was  staked  subsequently;  Thallman  v.  Thomas,  111  Fed.  279,  49  C.  C.  A. 
317,  holding  every  competent  locator  may  initiate  lawful  claim  to  un- 
appropriated public  land  by  peaceable  adverse  entry  and  location  while 
in  possession  of  those  having  no  superior  right;  Little  Sespe  Consoli- 
dated Oil  Co.  V.  Bacigalupi,  167  Cal.  384,  139  Pac.  803,  person  in  actual 
possession  and  occupancy  of  public  land  under  invalid  location,  after 
discovery  of  oil  thereon,  could  maintain  ejectment  against  naked  tres- 
passers having  no  claim  of  title;  Miller  v.  Chrisman,  140  Cal.  447,  73 
Pac.  1084,  holding  locator  of  oil  claim  is  not  in  actual  bona  fide  posses- 
sion, no  discovery  b^ing  made,  hence  claim  is  open  to  peaceable  entry 
by  others;  Humphreys  v.  Idaho  Gold  Mines  Dev.  Co.,  21  Idalio.  138. 
40  L.  R.  A.  (K.  S.)  817,  120  Pac.  826,  claimant  to  mineral  lands  of 
United  States  who  has  been  in  open,  exclusive  adverse  possession  of 
claim  for  period  required  by  local  statute  of  limitations  goveminsr  ad- 
verse i)ossession  of  real  estate  need  not  make  proof  of  record  title; 
Bisraark  Mountain  Gold  Mining  Co.  v.  North  Sunbeam  Gold  Co.,  M 
Idaho,  532,  95  Pac.  20,  in  action  to  quiet  title  to  plaintiff's  mining 
claims,  description  of  claims  in  location  notices  was  held  sufficient  under 
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statute;  Purdum  v.  Laddin,  23  Mont.  389,  59  Pac.  154,  holding  filing 
with  county  clerk  a  statement  giving  description  of  claim  by  metes  and 
bounds  is  invalid — comers  must  be  described;  Holden  v.  Lynn,  30  Okl. 
^  669,  39  L.  R.  A.  (N.  S.)  239,  120  Pac.  249,  where  action  of  trespass 
is  brought  against  owner  of  cattle,  which  have  broken  through  fence 
and  destroyed  com,  evidence  tending  to  show  com  was  grown  on  Indian 
land  by  lessee,  whose  lease  was  not  approved  by  Secretary  of  Interior, 
was  properly  excluded;  Reynolds  v.  Pascoe,  24  Utah,  221,  66  Pac.  1065, 
holding  the  same  discovery  XK>int  cannot  be  used  for  location  of  two  or 
more  claims  located  upon  the  public  doyiain;  Noyes  v.  Black,  4  Mont. 
534,  2  Pac.  769,  holding  mere  possession  as  against  valid  location  con- 
fers no  right ;  Lalande  v.  McDonald,  2  Idaho,  288,  13  Pac.  349,  holding 
mere  possession  is  not  sufficient  to  show  location;  Patchen  v.  Keeley, 
19  Nev.  410,  413,  14  Pac.  350,  352,  holding  XK>ssession  of  claim  is  good 
as  against  trespasser;  Burke  v.  McDonald,  2  Idaho,  314,  325,  13  Pac. 
353,  360,  holding  right  to  patent  depends  upon  location  and  not  posses- 
sion ;  Sweet  v.  Webber,  7  Colo.  450,  4  Pac.  756,  holding  there  is  no  loca- 
tion unless  claim  is  marked  so  that  boundaries  can  be  readily  traced; 
Patterson  v.  Tarbell,  26  Or.  35,  37  Pac.  79,  holding  discoverer  of  lode 
must  immediately  mark  the  boundaries  of  his  claim;  Hamilton  v.  Huson, 
21  Mont.  11,  53  Pac.  102,  holding,  where  plaintiff  bases-  his  right  ux)on 
possession,  not  entitled  to  recover  for  timber  cut  upon  portion  of  placer 
claim  not  in  actual  possession;  Upton  v.  Larkin,  5  Mont.  603,  6  Pac.  68, 
holding  location  of  mining  claim  is  not  validated  by  subsequent  dis- 
covery of  mineral;  Forbes  v.  DriscoU,  4  Dak.  345,  346,  31  N.  W.  638, 
holding  constructive  possession  of  pre-emption  claim  confers  no  right: 
Garfield  Min.  etc.  Co.  v.  Hammer,  6  Mont.  59,  8  Pac.  155,  holding  lo- 
cators of  mining  claims  are  presumed  to  be  citizens ;  Lee  v.  Justice  Min. 
Co.,  2  Colo.  App.  125,  29  Pac.  1024,  holding  alien  cannot  transfer  any 
better  title  than  he  himself  has;  Lockhart  v.  Wills,  9  N.  M.  35,  54  Pac. 
341,  holding,  where  person  has  not  been  prevented  from  making  loca- 
tion, he  cannot  show  adverse  possession  and  ouster;  Caldwell  ▼.  Bush, 
6  Wyo.  361,  45  Pac.  492,  holding  entry  of  desert  land  may  be  made  as 
against  one  having  constructive  possession;  dissenting  opinion  in  Dodge 
V.  Irvington  Land  Co.,  158  Ala.  108,  22  L.  R.  A.  (N.  S.)  1100,  48  South. 
,187,  majority  holding  that  plaintiff  in  ejectment  on' proof  of  actual  pos- 
session of  land  when  defendant  entered  was  entitled  to  judgment,  though 
defendant  has  color  of  title  and  title  to  land  was  originally  in  United 
States. 

Distinguished  in  McKay  v.  McDougal,  19  Mont.  496,  497,  48  Pac.  990, 

991. 

Nothing  occurring  below  can  be  assigned  as  error  which  was  not  broiigbt 

to  attention  of  trial  court. 
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Approved  in  Walton  v.  Wild  Goose  Mining  etc.  Trading  Co.,  123  Fed. 
219,  60  C.  C.  A.  155,  holding  statute  provision  requesting  charge  of  court 
to  be  in  writing  without  oral  explanation  will  not  of  itself  invalidate 
judgment  though  court  orally  answered  a  question;  Harkins  v.  Brown, 
108  Fed.  578,  47  C.  C.  A.  501,  holding  where  trial  court  admits  unsworn 
statements,  the  error  is  not  cured  by  cautioning  the  jury  not  to  be  in- 
fluenced by  them;  Merrill  v.  Minneapolis  etc.  Ry.  Co.,  27  S.  D.  14,  129 
K.  W.  474,  defendant  failing  to  make  specific  objection  at  trial  that 
admission  of  ordinance  book  was  irrelevant  in  action  for  personal  in- 
juries at  street  crossing,  on  ground  that  complaint  was  insufficient, 
could  not  make  objection  on  appeal ;  Chambers  v.  Harrington,  111  U.  S. 
351,  28  L.  £d«'453,  4  Sup.  Ct.  429,  holding  decision  on  adverse  claim 
subject  of  review;  dissenting  opinion  in  Bram  v.  United  States,  168 
U.  S.  571,  ^9.  L.  Ed.  583,  18  Sup.  Ct.  198,  discussing  admissibility  of  con- 
fession. 

Wbere  specific  objections  are  made,  all  others  are  waived. 
Approved  in  Pitts  Agricultural  Works  v.  Young,  6  S.  D.  565,  62 
N.  W.  434,  holding  general  objection,  that  record  was  incompetent,  im- 
material and  irrelevant  too  general,  and  will  not  be  considered  on  ap- 
peal; Hamilton  v.  Southern  Nev.  Gold  etc.  Min.  Co.,  13  Sawy.  120,  33 
Fed.  568,  holding  objection  to  testimony  taken  before  a  master,  that 
it  is  ''irrelevant  and  incompetent,"  not  sufficiently  specific;  Caledonia 
Gold  Min.  Co.  v.  Noonan,  3  Dak.  199,  14  N.  W.  429,  holding  general 
objection  to  secondary  evidence  will  not  be  considered  upon  appeal; 
W^sh  V.  Colclough,  56  Fed.  782,  6  C.  C.  A.  114,  holding  general  objec- 
tion not  sufficient  on  appeal  to  raise  the  question  of  variance  between 
pleading  and  proof;  Drexel  v.  True,  74  Fed.  14,  20  C.  C.  A.  265,  Holding 
objection  to  deposition  as  ''improper  rebuttal"  too  general  if  any  part 
of  it  is  admissible. 

Coi>y  of  last  public  record,  made  under  supervision  of  proper  ofllcer, 
is  admissible  in  evidence. 

Approved  in  Jesse  D.  Carr  Land  &  Livestock  Qo.  v.  United  States, 
118  Fed.  823,  55  C.  D.  433,  holding  where  records  of  local  land  office 
are  burned,  the  substituted  book  is  official  as  showing  public  lands  and 
is  admissible  in  evidence;  Justice  Min.  Co.  v.  Barclay,  82  Fed.  560, 
holding,  where  work  is  resumed  before  relocation,  original  location  is 
valid ;  Reagan  v.  McGibben,  11  S.  D.  277,  76  N.  W.  946,  arguendo. 

Miscellaneous.  Cited  in  Butte  City  Water  Co.  v.  Baker,  196  U.  S. 
124,  49  L.  Ed,  411,  25  Sup.  Ct.  211,. recognizing  validity  of  State  mining 
laws;  Saxton  v.  Perry,  47  Colo.-  270,  107  Pac.  283,  State  may  add  to 
general  location  requirements   of  Federal   statutes  with   reference    to 
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location  of  mining  claims,  and  statute  requiring  boundary  stakes  at 
angle  of  placer  mine  is  valid. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  Bep.  406, 
409,  414,  415. 

104  U.  8.  291-300,  26  L.  Ed.  746,  GILES  v.  LITTLE. 

Intent  of  testator  Is  to  be  determined  from  language  of  will  and  ex- 
trinsic circumstances  surrounding  execution. 

Approved  in  Messinger  v.  Anderson,  171  Fed.  795,  796,  96  C.  C.  A.  445, 
Circuit  Court  of  Appeals  will  not  reconsider  and  reverse  its  decision  on 
subsequent  writ  of  error  in  same  case  because  in  meantime  State  Supreme 
Court  has  rendered  contrary  decision  respecting  same  will;  Anderson  v. 
Messinger,  146  Fed.  938,  7  L.  R.  A.  (N.  S.)  1094,  77  C.  C.  A.  179,  constru- 
ing will  declaring  that  if  either  of  two  sons  died  without  lineal  descend- 
ants, survivor  should  take  his  estate,  and  if  survivor  died  without 
lineal  descendants,  one-half  of  decedent's  original  portion,  as  well  as 
half  of  survivorship  portion,  should  go  to  one  of  the  testator's  brothers, 
and  other  half  to  his  other  brothers  and  sisters;  Cowell  v.  South  Den- 
ver Real  Estate  Co.,  16  Colo.  App.  118,  63  Pac.  994,  holding  power  of 
sale  to  be  made  for  best  interest  of  estate,  given  by  will  to  executrix, 
cannot  divest  estate  of  devisees  unless  absolutely  necessary;  Ruggles  v. 
Jcwett,  213  Mass.  171,  99  N.  E.  1093,  will  giving  home  place  to  two 
daughters  **a8  long  as  they  remain  single,"  one  marrying  first  to  give 
up  her  right  and  title  to  unmarried  sister,  created  life  interest  determi- 
nable  upon   marria^   of   each;   Morgran   v.    Morgan,   60  W.   Va.   335, 

9  Ann.  Cas.  943,  55  S.  E.  .S92,  deed  conveying:  equitable  estate  in  l»nd 
to  wife  with  attempted  limitation  over  to  heirs  of  grantor  passed  equi- 
table estate  in  fee  in  such  land  to  wife,  and  her  deed  to  son  conveyed 
equitable  estate;  Doten  v.  Doten,  66  N.  H.  333,  20  Atl.  388,  holding 
legacy  bears  interest  only  from  time  it  becomes  due;  dissenting  opinion 
in  Stevens  v.  Underbill,  67  N.  H.  74,  36  Atl.  373,  majority  holding 
when  testator  gave  wife  specific  sum  and  one-third  of  residue  and  then 
provided  that  as  to  remainder,  after  payment  of  debts,  he  grave  it  to 
trustee  for  benefit  of  children,  residuary  bequest  to  wife  was  not  ex- 
empt from  payment  of  proportion  of  debts. 

Devise  to  surviving  widow,  with  power  of  disposal  so  long  as  she  re- 
mains such,  but  with  gift  over  If  she  remarry,  gives  her  no  power  to  dispose 
of  fee. 

Approved  in  Woodbridge  v.  Jones,  183  Mass.  553,  67  N.  E.  879, 
holding  will  of  one  who  is  childless,  eriving:  wife  the  use  for  life  and 
power  of  disposal,  empowers  her  during  life  to  make  fee  simple  con- 
veyance; In  re  Appleby's  Estate,  100  Minn.  424,  117  Am.  St.  Rep.  709, 

10  Ann.  Oa«.  563,  10  L.  R.  A.  (K.  S.)  590,  111  N.  W.  310,  antenuptial 
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contract  by  ^hich  wife  a^eed  to  provide  by  will  for  annnal  income  of 
$10,000  to  hnsband  so  long  as  he  should  remain  unmarried  was  valid. 

Distinguished  in  Widows'  Home  v.  Lippardt,  70  Ohio,  289,  71  N.  E. 
774,  will  devising  estate  to  widow  with  power  to  dispose  of  as  she  sees 
fit  and  after  her  death  what  remains  to  be  distributed  in  designated 
manner,  gives  widow  right  to  convey  fee. 

Conditions  in  restraint  of  marriage.    Note,  84  Am.  St.  Rep.  151. 

Estate  conveyed  by  devise  with  limitation  over  in  case  of  marriage 
of  devisee.    Note,  Ann.  Gas.  1915B,  1238. 

Validity  of  testamentary  disposition  in  restraint  of  marriage. 
Note,  Amu  Gas.  142. 

Effect  of  testamentary  provision  restricting  widow  to  enjoyment 
during  widowhood,  upon  quantum  of  estate  taken.  Note,  28 
L.  E.  A.  (N.  S.)  1105. 

Provision  in  restraint  of  marriage  as  a  condition  or  limitation. 
Note,  49  L.  R.  A.  (N.  8.)  626. 

Restraints  on  marriage.    Note,  4  B.  R.  G.  145,  159. 

Validity  of  condition  in  restraint  of  marriage.  Note,  25  E.  R.  G. 
687. 

Powor  of  disposal  given  to  life  tenant  is  limited  to  his  interest,  unless 
clearly  made  larger. 

Approved  in  Archer  v.  Palmer,  112  Ark.  532,  Ann.  Ga«.  1916B,  673, 
167  S.  W.  100,  where  testator  devised  property  to  his  wife  for  life  with 
remainder  over,  but  gave  wife  absolute  power  to  dispose  of  property 
during  her  lifetime,  conveyance  by  her  vests  fee  in  purchasers  and  cuts 
off  interest  of  remaindermen;  Lester  v.  Kirtley,  83  Ark.  562,  104  S.  W. 
216,  will  giving  entire  estate  to  testator's  wife,  but  directing  executors 
after  wife's  death  or  marriage  to  divide  property  equally  among  his 
heirs,  gave  wife  life  estate  only;  Hardy  v.  Mayhew,  158  Cal.  103, 
139  Am.  St.  Rep.  73,  110  Pac.  116,  where  decree  of  distribution  gave 
testatrix's  husband  sum  of  money  for  his  use  during  life,  and  on  his 
death  unused  portion  to  remaindermen,  husband  took  life  interest  with 
power  to  use  as  much  of  principal  as  necessary  for  his  own  use,  but 
he  had  no  power  to  dispose  of  any  of  corpus  by  gift;  Dickey  v.  Barn- 
stable, 122  Iowa,  579,  98  N.  W.  370,  where  power  granted  to  life  tenant 
to  convey  fee  and  invest  proceeds  for  herself  for  life,  remainder  to 
daughter,  discretion  not  interfered  with  in  absence  of  fraud;  Herring 
V.  Williams,  158  N.  C.  5,  73  S.  E.  219,  where  devisee  had  estate  for 
life  with  power  of  disposal  of  same,  her  deed  to  property  conveyed 
only  her  life  estate;  Parks  v.  Robinson,  138  N.  C.  273,  50  S.  E.  650, 
devise  to  wife  during  her  life  and  at  her  disposal  gives  widow  right 
33—33 
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to  convey  fee;  dissenting  opinion  Cornwell  v.  Wulff,  148* Mo.  542,  45 
L.  B.  A.  53,  50  S.  W.  449,  majority  holding  where  granting  claYise  of 
trust  deed  conveyed  to  trustee  fee  to  hold  for  cestui  que  trust,  and 
trustee  covenanted  to  convey  on  death  of  cestui  que  trust  to  her  husband, 
latter  covenant  could  not  defeat  trust  imposed  on  him  by  granting 
clause;  Lewis  v.  Pitman,  101  Mo.  292,  14  S.  W.  54,  holding  devise  to 
wife,  with  direction  that  children  should  have  what  was  left  at  her 
death,  vests  only  a  life  estate;  Cory  v.  Cory,  37  N.  J.  Eq.  203,  holding, 
where  estate  was  given  to  wife,  with  power  of  disposition  during  life, 
with  remainder  over,  she  received  but  life  estate;  Rusk  v.  Zuck,  147 
Ind.  392,  394,  45  N.  E.  692,  46  N.  E.  674,  holding  devise  to  wife  for  Ufe, 
with  direction  that  what  is  left  shall  go  to  heirs,  vests  a  life  estate; 
Eubank  v.  Smiley,  130  Ind.  396,  397,  29  N.  E.  920,  holding  a  devise 
to  wife  of  real  and  personal  property,  with  power  of  disposal  accom- 
panied by  direction  that  after  her  death  the  realty  should  go  to  testa- 
tor's heirs,  gives  her  a  life  estate  in  realty;  Kunz  v.  Puster,  130  Ind. 
281,  29  N.  E.  1056,  holding  devise  to  wife  of  real  property  during  life, 
with  power  to  sell,  as  her  own  property,  vests  only  a  life  estate;  Crew 
V.  Dixon,  129  Ind.  91,  27  N.  E.  730,  holding  devise  to  wife  of  all  prop- 
erty to  be  used  by  her  during,  life  with  power  to  collect  notes  and  use 
proceeds,  vests  only  a  life  estate  in  the  realty;  Wood  v.  Robertson. 
113  Ind.  324,  15  N.  E.  468,  holding  devise  to  wife  for  life,  with  power 
to  sell  to  pay  legacies,  vests  a  life  estate;  Goudie  v.  Johnston,  109  Ind. 
431,  432,  10  N.  E.  298,  holding  bequest  of  personal  property  to  wife  for 
life,  with  power  to  manage  same,  vests  in  her  a  life  interest;  Mansfield 
V.  Shelton,  67  Conn.  396,  52  Am.  St  Rep.  290,  35  Atl.  273,  devise  to  wife, 
to  be  used  without  restriction  or  limitation  and  upon  her  decease  to 
children,  vests  only  a  life  estate;  Douglass  v.  Sharp,  52  Ark.  115,  12 
S.  W.  203,  holding  devise  during  life  or  widowhood,  with  right  of  dis- 
posal, vests  only  life  estate;  Patty  v.  Goolsby,  51  Ark.  73,  9  S.  W.  650, 
holding  devise  to  wife  for  life,  with  right  of  disposal,  vests  only  a 
life  estate;  Miller  v.  Potterfield,  86  Va.  882,  19  Am.  St.  Rep.  924, 
11  S.  E.  488,  holding  devise  for  life,  with  remainder  over,  is  not  en- 
larged by  power  to  sell ;  Roberts  v.  Lewis,  153  U.  S.  376,  379,  38  L.  Ed. 
760,  751,  14  Sup.  Ct.  946,  947,  holding  devise  to  widow,  with  right  of 
disposal,  upon  condition  that  if  she  remarry,  estate  shall  go  to  children, 
enables  widow  to  convey  fee;  Henderson  v.  Blackburn,  104  111.  231, 
44  Am.  Rep.  781,  holding  devise  to  wife  for  life,  and  if  anything  is 
left,  balance  to  children,  disposal  by  wife  not  limited  to  life  estate; 
Cornwell  v.  IPVulff,  148  Mo.  579,  45  L.  R.  A.  63,  64,  50  S.  W.  450,  hold- 
ing conveyance  of  land,  with  power  of  disposition,  vests  the  fee;  Case 
V.  Dwire,  60  Iowa,  445,  15  N.  W.  266,  holding  conveyance  for  life,  with 
absolute  power  of  disposal,  transfers  the  fee;  Bashore  v.  Mackenzie, 
8  Ohio  C.  C.  682,  holding  devise  for  life,  with  power  to  control  and 
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manage,  does  not  enlarge  estate  of  widow;. Sanborn  v.  Sanborn,  62  N.  H. 
642,  holding  life  interest  will  not  be  enlarged  where  it  appears  that 
testator  intended  to  give  remainder  to  persons  described  as  heirs; 
Redman  v.  Barger,  118  Mo.  575,  24  S.  W.  179,  holding  power  of  dispo- 
sition in  a  will  does  not  enlarge  life  estate  so  as  to  defeat  interest  of 
children;  Harrison  v.  Foote,  9  Tex.  Civ.  App.  579,  30  S.  W.  840,  hold- 
ing words  "to  hold  jointly  during  their  lives"  are  not  enlarged  by  the 
words  "I  give  and  bequeath'';  Johnson  v.  Johnson,  51  Ohio  St.  460, 
38  N.  E.  64,  holding  that  what  remained  of  a  devise  for  life,  with  power 
to  sell,  vested  in  remainderman;  Little  v.  Giles,  25  Neb.  321,  322,  41 
N.  W.  188,  holding  that  devise  for  life,  with  absolute  power  of  disposi- 
tion, vests  a  fee;  Mansfield  v.  Mansfield,  75  Me.  512,  arguendo.' 

Distinguished  in  Bilger  v.  Nunan,  199  Fed.  558,  559,  118  C.  C.  A.  23, 
construing  wilji  according  to  State  statutes,  it  conferred  on  testator's 
wife  full  power  to  sell  or  mortgage  real  estate  during  her  lifetime; 
Turner  v.  Turner,  3  Ind.  Ter.  588,  64  S.  W.  545,  where  testator's  will 
gave  son  during  his  life  store  building  and  stock  of  merchandise,  to- 
gether with  profits  of  mercantile  business,  and  on  his  death  building 
and  merchandise  to  be  sold  and  proceeds  to  be  divided  among  certain 
grandchildren,  such  son  took  absolute  interest,  not  mere  life  estate; 
Warren  v.  Ingram,  96  Miss.  448,  449,  Ann.  Cafi.  1912B,  422,  51  South* 
889,  will  giving  testator's  wife  all  his  property  to  have  and  to  hold 
during  her  life  and  to  do  with  as  she  may  deem  best,  gave  her  power  to 
convey  estate  in  fee  in  land  devised;  dissenting  opinion  in  Herring  v. 
Williams,  158  N.  C.  14,  73  S.  E.  223,  majority  holding  that  devisee  hav- 
ing life  estate  with  power  of  disposal  could  convey  only  life  estate,  not 
fee. 

Distinguished  also  in  Clark  v.  Hardwick,  3  Ohio  C.  C.  168,  Larsen  v. 
Johnson,  78  Wis.  308,  23  Am.  St  Eep.  409,  47  N.  W.  617,  Schreiner  v. 
Smith,  38  Fed.  900,  Smith  v.  Mclntyre,  95  Fed.  588,  589,  37  C.  C.  A.  177, 
and  Hunting  v.  Damon,  160  Mass.  444,  35  N.  E.  1065. 

Denied  in  Bilger  v.  Nunan,  186  Fed.  667,  construing  will  containing 
words,  *'to  have  and  to  hold  .  .  .  during  her  life,"  together  with  words, 
"use  and  di8x>ose  of  as  she  may  see  fit,"  as  devising  fee  with  authority 
to  mortgage  and  sell  same. 

Devise  or  bequest  for  life  with  power  of  disposal.    Note,  139  Am. 
St.  Rep.  89,  115. 

Remainder  after  life  estate  with  absolute  power  of  disposal.    Note, 
6  L.  R.  A.  (N.  S.)  1203. 

Invalidity  for  repugnancy  of  gift  over  after  absolute  gift  to  a 
designated  person.    Note,  23  £.  R.  G.  74. 

Miscellaneous.  Cited  in  Little  v.  Giles,  118  U.  S.  599,  SO  L.  Ed.  270, 
7  Sup.  Ct.  34,  Giles  v.  Little,  134  U.  S.  648,  649,  88  L.  Ed.  1068,  10  Sup. 
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Ct.  624,  625,  and  Roberts  v.  Lewis,  144  U.  S.  666,  36  L.  Ed.  682, 12  Sap. 
Ct.  782,  further  litigation  over  same  will. 

104  XT.  8.  300-303,  26  L.  Ed.  768,  EX  PABTE  WOOIJJBK. 
Npt  cited. 

104  U.  8.  303-310,  26  L.  Ed.  769,  LIBBT  ▼.  HOPKINS. 

In  bankruptcy,  mutual  credits  for  setoff  purposes  do  not  include  a  trust, 
but  only  such  as  terminate  merely  in  debts. 

Approved  in  Western  Tie  etc.  Co.  v.  Brown,  196  U.  S.  510,  49  L.  Ed. 
674,  26  Sup.  Ct.  339,  sum  retained  by  corporation  creditor,  with  knowl- 
edge of  debtor's  insolvency,  within  four  months  of  bankruptcy,  which 
was  owing  bankrupt  under  agreement  whereby  corporation  in  paying 
employees  was  to  deduct  amounts  due  from  employee^  to  bankrupt, 
cannot  be  set  off  by  creditor  in  proving  claim  against  bankrupt;  In  re 
Becker  Bros.,  139  Fed.  367,  against  claim  of  landlord  for  rent  under 
lease  to  bankrupt,  unliquidated  claim  for  damages  in  favor  of  bankrupt 
arising  dependently  of  lease  cannot  be  set  off. 

When  a  depositor  becomes  indebted  to  a  bank,  it  is  a  case  of  mutual 
debt  and  mutual  credit,  which  may  be  set  off  in  bankruptcy. 

Approved  in  Minard  v.  Watts,  186  Fed.  247,  holding  deposit  of  ren- 
tals pendente  lite  was  general  and  did  not  constitute  trust  fund,  and 
complainants,  upon  failure  of  bank,  were  entitled  to  share  in  bank's 
assets  only  as  general  creditors;  People  v.  California  Safe  Deposit  etc. 
Co.,  23  Cal.  App.  207,  137  Pac.  1114,  where  petitioner's  attorneys  de- 
posited money  collected  for  her  to  their  general  account,  and  .drew  check 
to  her,  but  on  advice  of  cashier  changed  it  to  certificate  of  deposit,  trans- 
action did  not  constitute  special  deposit  for  petitioner's  benefit,  and 
she  was  not  entitled  to  preference  in  distribution  of  bankrupt's  assets. 

•Where  debtor,  owing  A  upon  a  mortgage  and  upon  merchandise  account, 
made  payment,  which  he  directed  should  be  applied  on  the  note,  A  having 
refused  to  so  apply  it,  became  trustee  of  that  sum»  and  upon  debtor's  In- 
solvency, could  not  set.it  off  against  merchandise  account,  hut  was  acootmt- 
able  to  the  assignee  therefor. 

Approved  in  Cumberland  Glass  Mfg.  Co.  v.  De  Witt,  237  U.  S.  467, 
69  L.  Ed.  1046,  35  Sup.  Ct.  636,  where  creditor,  without  attempting  to 
enforce  setoff,  accepted  composition  dividend,  bankrupt  could  maintain 
suit  on  his  claim  against  creditor;  Alvord  v.  Ryan,  212  Fed.  85,  87,  128 
C.  C.  A.  539,  where  property  of  person  subsequently  adjudged 'i)ankrupt 
was  transferred  to  surety  on  attachment  bond  to  indemnify  him,  such 
person  after  sale  of  property  could  not  offset  proceeds  against  bank- 
rupt 's  debt  to  him ;  Continental  &  Commercial  Trust  etc.  Bk.  v.  Chicago 
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Title  etc.  Co.,  199  Fed.  710, 118  C.  C.  A.  142,  where  bank  called  loans  of 
bankrupt,  and  after  applying  deposit  account  to  indebtedness  agreed, 
if  bankrupt  would  make  further  deposits,  to  pay  salary  and  pay-roll 
checks,  balance  of  this  deposit  was  special  and  could  not  be  applied  by 
bank  to  pre-existing  indebtedness,  or  to  allowance  against  trustee  by 
way  of  setoff;  In  re  Harper,  175  Fed.  425,  nnder  Bankruptcy  Act  of 
1898,  providing  for  setoff  of  mutual  debts  between  bankrupt  and  cred- 
itor; debts  should  include  right  of  action  against  creditor  for  injury  to 
bankrupt's  property,  which  passed  to  trustee,  although  unliquidated;  In 
re  Davis,  119  Fed.  956,  holding  bank  receiving  fnnds  for  definite  purpose 
cannot  retain  same  to  offset  debts  due  it  by  firm  subsequently  bankrupt; 
St.  Louis  etc.  Packet  Co.  v.  McPeters,  124  Ala.  456,  27  South.  520,  hold- 
ing in  action  against  firm  for  money -~  collected  by  deceased  partner  as 
plaintiff's  agent,  no  recovery  unless  plaintiff  proves  his  money  was 
mingled  with  firm^s  funds;  Lippitt  v.  Thames  Loan  etc.  Co.,  88  Conn. 
205,  90  Atl.  376,  where  insolvent  trust  company  held  as  trustee  amount 
collected  as  agent  of  correspondent  bank,  amount  due  to  trust  company 
in  corporate  capacity  from  correspondent  bank  could  not  be  setoff 
against  such  amount  held  in  trust;  Smith  v.  Perry,  197  Mo.  452,  95 
S.  W.  340,  where  estate  of  cestui  que  trust  was  insolvent,  trustee's  estate 
in  action  for  accounting,  in  absence  of  fraud,  could  set  off  in  equity 
claims  held  by  trustee  individually  against  cestui  que  trust;  Sherman 
v.  Sherman  &  Lyon  Co.,  64  N.  J.  £q.  63,  53  Atl.  229,  holding  special 
agent  collecting  money  is  presumed  to  transmit  directly  to  principal  in 
usual  way  practiced  in  foreign  countries,  to  violate  which  binds  agent; 
Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  29,  30,  31,  32,  Ann.  Cas.  19160, 
972,  106  N.  E.  754,  755,  neither  under  Bankruptcy  Act,  section  68,  pro- 
viding for  setoff  of  mutual  debts,  nor  nnder  general  principles  of  equity, 
can  party  sued  for  conversion ' of  pledge  set  off  as  counterclaim  rights 
based  on  contracts  unconnected  with  conversion  and  growing  out  of 
indorsement  of  notes  by  bankrupt  to  whose  estate  plaintiff  had  suc- 
ceeded; Millet  V.  Bradbury,  109  Cal.  176,  41  Pac.  867,  holding  claim  of 
beneficiary  against  trustee  and  claim  of  trustee  against  beneficiary  for 
services  are  not  reciprocal  demands ;  Foster  v.  Rincker,  4  Wyo.  492,  36 
Pac.  472,  holding,  where  bank  receives  note  for  collection  and  fails, 
receiver  will  be  directed  to  pay  amount;  Wallace  v.  Stone,  107  Mich. 
193,  65  N.  W.  114,  holding  bank  receiving  paper,  with  instructions  to 
collect  and  remit,  is  a  trustee,  and  receiver  is  bound  to  repay  trustor; 
Montagu  v.  Pacific  Bank,  81  Fed.  605,  holding,  where  bank  receives 
money,  with  directions  to  pay  it  to  third  parties,  and  suspends,  owner 
is  entitled  to  preference;  Butler  Connty  v.  Boatmen's  Bank,  143  Mo.  25, 
44  S.  W.  1050,  holding  bank  receiving  money  from  city  to  pay  bonds 
is  a  trustee,  and  a  failure  to  carry  out  the  trust  will  render  it  liable; 
People  V.  Bank  of  Rochester,  96  N.  Y.  36,  holding,  where  notes  have 
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been  paid  and  wrongfully  negotiated,  receiver  will  be  directed  to  pay 
them;  City  of  Marquette  v.  Wilkinson,  119  Mich.  420,  43  L.  B.  A.  842, 
78  N.  W.  476,  holding,  where  person  deposits,  under  agreement  with 
city,  its  funds,  and  fails,  city  is  entitled  to  recover  as  against  his  cred- 
itors ;  Wisconsin  Marine  &  Fire  Ins.  Co.  Bank  v.  Manistee  Salt  etc.  Co., 
77  Mich.  86,  43  N.  W.  910,  holding,  where  corporation  receives  money 
to  satisfy  mortgage,  receiver  will  be  compelled  to  carry  out  agreement; 
Philadelphia  Nat.  BaHS  v.  Dowd,  38  Fed.  174,  2  L.  B.  A.  481,  holding, 
where  bank  mingled  funds,  owner  a  simple  contract  creditor ;  Manhattan 
Co.  V.  Blake,  148  U.  S.  425,  37  L.  Ed.  508,  13  Sup.  Ct.  645,  arguendo. 

Distinguished  in  In  re  Searles,  200  Fed.  895,  creditor  of  bankrupt, 
holding  note  secured  by  collateral  and  another  unsecured,  is  entitled 
under  Bankrupcty  Act  to  apply  surplus  arising  from  sale  of  collateral 
as  setoff  on  unsecured  note. 

Distinguished  dso  in  Bank  v.  Brightwell,  148  Mo.  364,  71  Am.  St.  Bep. 
611,  49  S.  W.  995,  and  Hamill  v.  German  Nat.  Bank,  13  Colo.  206,  22 
Pac.  439. 

Setoff  under  American  Bankruptcy  Acts.    Note,  Ann.  Gas.  1916G» 
975. 

Setoff  in  bankruptcy.    Note,  66  L.  B.  A.  S9,  56. 

104  U.  S.  310-319,  26  L.  Ed.  749,  PICEEBINO  T.  McOULLOUGH. 

Bringing  old  devices  Into  Juxtaposition,  without  tbe  production  of  soan*- 
thing  novel,  is  not  invention;  there  must  be  either  new  machine  or  new 
result,  which  is  not  the  mere  aggregate  of  the  separate  parts,  hut  due  to 
their  co-operating  action. 

Approved  in  De  Laski  etc.  Tire  Co.  v.  United  States  Tire  Co.,  232  Fed. 
890,  De  Laski  and  Thropp  patent  for  tire-wrapping  machine  is  void  for 
prior  use  by  others;  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co., 
231  Fed.  995,  Phillips  patent  for  gearing  device  for  washing-machines 
and  wringers,  is  void  as  aggregation  of  old  elements;  Gss  Machinery 
Co.  V.  United  Gas  Improvement  Co.,  228  Fed.  689,  Busby  patent  for 
water-gas  apparatus,  principal  feature  of  which  is  ajutage  indicating 
to  operator  rate  and  quantity  of  flow  of  air  into  generator,  is  void  as 
aggregation  of  elements,  not  wire  combination;  Autosales  Gum  etc.  Co. 
V.  Caille  Bros.  Co.,  224  Fed.  476,  140  C.  C.  A.  159,  Baldwin  patent  for 
improvement  in  automatic  coin-operated  weighing  machines  is  void  for 
lack  of  invention,  in  that  machine  and  table,  both  of  which  were  old, 
do  not  co-operate  to  form  true  combination;  Standard  Typewriter  Co.  v. 
Standard  Folding  Typewriter  Sales  Co.,  223  Fed.  786,  139  C.  C.  A.  699, 
Rose  patent  for  typewriter,  claims  1  and  2,  providing  for  folding  platen 
and  its  carriage  into  compact  relation  to  banks  of  keys  for  purposes 
of  transportation,  is  void  for  anticipation  by  device  of  Carmona  patent; 
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Railroad  Supply  Co.  v.  Hart  Steel  Co.,  222  Fed.  267,  138  C.  C.  A.  23, 
Wolhaapter  patent  for  railway  tie-plate,  olaim  8,  covers  true  combina- 
tion, not  anticipated,  discloses  invention  and  is  valid ;  Borland  v.  North- 
ern etc.  Deposit  Co.,  212  Fed.  180,  Borland  patent  for  safety  deposit 
lock  box  is  valid,  but  not  infringed,  by  double-nosed  lock  made  under 
Roche  patent;  Knight  v..Rieger,  212  Fed.  941,  129  C.  C.  A.  456,  Knight 
patent  for  mausoleum  is  a^regation  of  old  elements  not  co-operating 
to  produce  new  result,  and  is  void  for  lack  of  invention;  Ball  v.  Coker, 
210  Fed,  282,  127  C.  C.  A.  126,  Ball  patent  for  process  of  hulling  cotton- 
seed  of  various  sizes  without  disintegration  of  meats  is  void  for  lack 
of  invention,  and  is  not  infringed;  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed. 
557,  125  C.  C.  A.  197,  Cohn  patent  for  one-piece  envelope  with  window 
in  face,  rendered  transparent  by  oil  substance  and  having  colored  border 
to  conceal  irr^nlarity  of  outline,  and  for  similar  envelope  with  addi- 
tion of  advertising  devices,  disclose  patentable  novelty  and  invention, 
and  are  infringed;  International  Mausoleum  Co.  v.  Sievert,  197  Fed. 
939,  Hood  patent  for  burial  crypt  is  void  as  for  subject  matter  not 
within  patent  laws,  and  because  claims  are  for  aggregation  of  nonco- 
operating  elements,  all  of  which  were  old  and  unpatentable;  Anton  v. 
Grier  Bros.  Co.,  185  Fed.  798, 108  C.  C.  A.  173,  Anton  patent  for  miner's 
lamp,  claim  2,  is  void  as  covering  mere  aggregation  of  old  elements, 
not  co-operating  to  produce  new  result;  National  Phonograph  Co.  v. 
American  Graphophone  Co.,  184  Fed.  80,  claims  6  and  7  of  Aylesworth 
and  Miller  patent  for  apparatus  for  making  duplicate  phonographic 
records  are  void  for  lack  of  patentable  subject  matter,  as  being  aggre- 
gations of  elements  rather  than  true  combinations;  Green wald  v.  Weiss, 
180  Fed.  475,  Deal  patent  for  cheese-stirring  apparatus,  being. new  com- 
bination of  old  elements  producing  improved  result  by  securing  more 
uniform  stirring  of  milk  in  making  Swiss  cheese,  is  valid  and  infringed ; 
St.  Louis  St.  Flushing-  Mach.  Co.  v.  Sanitary  St.  Flushing  Mach.  Co., 
178  Fed.  927,  103  C.  C.  A.  565,  Murphy  patent  for  improved  street 
washer  is  not' pioneer  patent,  but  covers  combination  of  elements  previ- 
ously in  use,  and,  while  valid,  is  not  entitled  to  broad  construction,  and 
is  not  infringed;  Wright  Co.  v.  Paulhan,  177  Fed.  267,  Wright  patent 
for  flying-machine  discloses  true  combination  of  elements  and  patent- 
able invention,  and  is  pioneer  patent  entitled  to  liberal  construction, 
also  held  infringed;  Denning  Wire  etc.  Co.  v.  American  Steel  etc.  Co., 
169  Fed.  802,  95  C.  C.  A.  259,  Bates  patent  for  machine  for  making 
woven-wire  fence  is  for  new  and  novel  combination,  and  discloses  in- 
vention; Universal  Adding  Mach.  Co.  v.  Comptogiaph  Co.,  161  Fed.  367, 
Hictt  reissue  patent  for  computing  machine  is  void  on  ground  of  prior 
invention;  Crier  v.  Tunes,  160  Fed.  105,  Young  patent  for  design  for 
fiarcophagus  monument  is  mere  assembling  of  old  parts  to  make  struo- 
ture  of  new  design,  and  is  void  for  lack  of  invention;  American  Steel 
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etc.  Co.  y.  Denning  Wire  etc.  Co.,  160  Fed.  118,  Bates  patent  for  ma- 
chine for  making  fence  of  woven  wire  or  mesh  type  is  for  new  and 
novel  combination,  discloses  invention  and  is  infringed;  Safety  Car 
Heating  etc.  Co.  v.  Consolidated  Car  Heating  Co.,  160  Fed.  488,  491, 
Searle  patent  for  railway  car-heating  apparatus,  essential  featnre  of 
which  is  second  heater  located  at  lowest  point  gf  circuit,  is  mere  aggre* 
gation  of  old  parts  acting  independenUy  without  producing  new  result, 
and  is  void  for  lack  of  invention;  Tyssowski  v.  Thayer,  159  Fed.  167, 
Tyssowski  patent  for  pyrographic  tool  comprising  pyrographic  point 
and  scorcher  covers  were  assembling  of  two  distinct  devices,  not  capable 
of  conjoint  use,  and  is  void  as  mere  aggregation  and  for  lack  of  novelty, 
and  is  not  infringed ;  Skelby  Steel  Tube  Co.  v.  Delaware  etc.  Tube  Co., 
151  Fed.  63,  Barnes  patents  for  clothes-drier  and  clothes-drying  ma- 
chine, second  being  improvement  on  first,  producing  greatly  improved 
result,  disclose  invention  and  are  infringed;  Cameron  Septic  Tank  Co. 
V.  Village  of  Saratoga  Springs,  151  Fed.  262,  Cameron,  Commin  and 
Martin  patent  for  process  of  and  apparatus  for  treating  sewage  is  void 
for  lack  of  invention  in  view  of  prior  art,  and  is  not  infringed;  Van 
Epps  V.  United  Box  Board  etc.  Co.,  143  Fed.  874,  75  C.  C.  A.  77,  Victory 
patent  No.  417,451,  for  pulp-screening  machine,  not  anticipated;  Ameri- 
can Chocolate  Mach.  Co.  v.  Helmstetter,  142  Fed.  980,  74  C.  C.  A.  240, 
Holmes  patent  No.  492,205,  for  chocolate-dipping  machine,  not  infringed 
by  machine  of  Weeks  patent  No.  634,633;  Louden  Machinery  Co.  v. 
Janesville  etc.  Tool  Co.,  141  Fed.  979,  upholding  Louden  patent  No. 
444,546,  for  hay  sling;  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  87,  72  C.  C.  A. 
105,  holding,  void  Johnson  patents  Nos.  654,550  and  506,268,  for  ap- 
paratus for  separating  cotton-seed  and  hulls;  Dodge  Cold  Storage  Co. 
V.  New  York  etc.  R.  R.  Co.,  139  Fed.  985,  986,  987,  holding  void  Piez 
&  Beaumont  patents  Nos.  668,960,  688,111,  for  im]5rovements  in  storage 
apparatus;  Pennsylvania  Globe  Gaslight  Co.  v.  Best,  137  Fed.  942,  up- 
holding Campbell  patent  No.  447,757,  for  improvement  in  incandescent 
burners;  Voightmann  v.  Weis  &  Ridge  Cornice  Co.,  133  Fed.  300,  hold- 
ing void  Voightmann  patent  No.  600,186,  for  improvement  in  fireproof 
windows;  Voightman  v.  Perkinson,  133  Fed.  934,  holding  void  Voight- 
man  patent  No.  600,180,  for  fireproof  window;  Timolat  v.  Philadelphia 
Pneumatic  Tool  Co.,  131  Fed.  261,  upholding  MoflFet  patent  No.  369,120, 
for  portable  drilling  machine;  Thomson-Houston  El.  Co.  v.  Ohio  Brass 
Co.,  129  Fed.  379,  upholding  Van  Depoeli  patent  No.  394,039,  for  in- 
sulated turn  buckle;  Westinghouse  Air  Brake  Co.  v.  Christensen  Eng. 
Co.,  128  Fed.  442,  63  C.  C.  A.  179,  holding  Boyden  patent  for  valvo 
mechanism  for  automatic  air-brakes  infringed;  Rodiger  v.  Thaddeus 
Davids  Mfg.  Co.,  126  Fed.  964,  965,  holding  Rodiger  patent  for  paste 
cup  was  merely  combination  of  old  devices  performing  old  function, 
hence  lacks  patentable  invention;  Drake-Castle  Pressed  Steel  Lug.  Co. 
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V.  Brownell  &  Co.,  123  Fed.  90,  59  C.  C.  A.  216,  holding  substitution 
of  steel  or  wrought-iron  for  cast-iron  in  structure  is  not  a  patentable  in- 
vention where  the  only  advantage  is  attributable  to  inherent  qualities; 
West  Coast  Safety  Faucet  Co.  v.  Jaekson  Brewing  Co.,  117  Fed.  298,  54 
C.  C.  A.  533,  holding  combination  in  a  faucet-bushing  and  valve  being 
but  an  aggregjition,  producing  no  new  results,  amounts  to  no  invention; 
Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  WheelCo.,  116  Fed.  369,  53 

C.  C.  A.  583,  holding  combination  in  rubber  tires  resulting  in  no  new 
mode  of  operation,  the  functions  performed  in  substantially  the  old 
manner  is  void  patentably;  Porter  v.  Single  Tube  etc.  Co.,  112  Fed. 
423,  50  C.  C.  A.  317,  holding  combination  of  new  and  old  elements  which 
perform  new  and  additional  functions  accomplishing  new  and  useful 
results  is  valid;  J.  L.  Mott  Iron  Works  v.  Hoffman  etc.  Mfg.  Co.,  110 
Fed.  775,  holding  a  new  combination  of  old  elements  patentable  must 
produce  a  new  and  useful  result  which  is  the  product  of  the  combina- 
tion and  not  an  aggregation  >  Dodge  Mfg.  Co.  v.  Collins,  106  Fed.  938, 
46  C.  C.  A.  53,  holding  a  combination  of  old  devices  in  a  patent  to  be 
sustained  must  produce  a  new  result;  Fenton  Metallic  Mfg.  Co.  v. 
Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  218,  claim  of  patent  is  not 
infringed  if  material  part  of  combination  is  omitted,  but  if  mechanical 
equivalent  is  supplied,  patent  is  infringed;  Hien  v. .Buhoup,  11  App. 

D.  C.  299,  change  from  round-shanked  pin  with  button  to  square-shanked 
pin  with  oblong  head  to  remedy  defect  in  operation  is  simply  matter 
of  variation  of  construction  and  could  be  made  by  mere  mechanical  skill 
without  exercise  of  faculty  of  invention;  Durham  v.  Seymour,  6  App. 
D.  C.  103,  claims  of  patent  for  improved  drainage  apparatus  for  build- 
ings were  covered  by  former  patents  to  same  applicant,  and  anticipated 
by  other  American  and  English  patents;  Mosler  Safe  etc.  Co.  v.  Mosler, 
127  U.  S.  361,  32  L.  Ed.  184,  8  Sup.  Ct.  1151,  holding  change  from  square 
to  round  comer  fireproof  safes  does  not  involve  invention;  Hendy  v. 
Miners'  Iron  Works,  127  U.  S.  375,  32  L.  Ed.  209,  8  Sup.  Ct.  1278,  hold- 
ing mounting  feeding  cylinder  on  timbers  which  have  rollers  instead 
of  timbers  without  rollers  is  not  patentable;  Stephenson  v.  Brooklyn 
Crosstown  R.  R.  Co.,  114  U.  S.  158, '29  L.  Ed.  61,  5  Sup.  Ct.  781,  holding 
signaling  device  for  street-cars  an  aggregation,  and  not  subject  to  pat- 
ent; Beecher  Mfg.  Co.  v.  Atwater  Mfg.  Co.,  114  U.  S.  524,  29  L.  Ed. 
232,  5  Sup.  Ct.  1008,  holding  use  of  two  dies  not  co-operatin<?  to  one 
result  is  not  patentable;  Mosler  Safe  etc.  Co.  v.  Mosler,  22  Fed.  905, 
Mosler  combination  claims  for  angle-irons  for  safes  void;  Brush  v. 
Condit,  132  U.  S.  48,  49,  33  L.  Ed.  256,  10  Sup.  Ct.  4,  holding  use  oP 
an  angular  <!lamp,  instead  of  a  rectangular  clamp,  in  arc  lighting,  con- 
stitutes infringement;  Florsheim  v.  Schilling,  137  U.  S.  77,  34  L.  Ed. 
579,  11  Sup.  Ct.  25,  holding  substitution  of  one  material  for  another, 
in  manufacture  of  corsets,  is  not  invention ;  Fond  du  Lac  County  v.  May, 
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137  U.  S.  407,  34  L.  Ed.  718,  11  Sup.  Ct.  102,  holding  patent  for  prison 
cells,  in  interposing  grating  between  jailer  and  prisoner,  is  void  for  want 
of  novelty;  Union  Edge-Setter  Co.  v.  Keith,  139  U.  S.  539,  85  L.  Ed.  264, 
U  Sap.  Ct.  624,  holding  patent  for  burnishing  machine  a  mere  aggre- 
gation and  void;  International  Tooth  etc.  Co.  v.  Gaylord,  140  U.  S.  62, 
89  L.  Ed.  850,  11  Sup.  Ct.  719,  holding  process  for  preparing  roots  of 
teeth  for  reception  of  artificial  dentures  void  for  want  of  novelty; 
Adams  v.  Bellaire  Stamping  Co.,  141  U.  S.  542,  85  L.  Ed.  851,  12  Sup. 
Ct.  67,  holding  catchspring  for  removing  globe  in  lantern  not  patent- 
able; Knapp  V.  Morss,  150  U.  S.  227,  87  L.  Ed.  1062,  14  Sup.  Ct.  83, 
holding  combinations  of  old  elements  in  dress  forms  void  for  want  of 
invention;  Pahner  v.  Coming,  156  U.  S.  345,  89  L.  Ed.  447,  15  Sup.  Ct. 
382,  holding  sewer  gratings,  composed  of  old  elements,  not  patentable; 
Risdon  Iron  etc.  Works  v.  Medart,  158  (J.  S.  82,  89  L.  Ed.  905,  15  Sup. 
Ct.  750,  holding  patent  for  belt  pulley,  merely  involving  superior  work- 
manship, is  void;  Perry  v.  Co-operative  Foundry  Co.,  20  Blatchf.  501, 
12  Fed.  437,  holding  stone  flues,  in  combination  with  illuminating  doors, 
not  patentable;  Clark  Pomace  Holder  Co.  v.  Ferguson,  21  Blatchf.  378, 
17  Fed.  80,  holding  use  of  larger  racks  for  cheese  formers,  in  cider- 
presses,  void  for  want  of  novelty;  Hayes  v.  Bickelhoupt,  22  Blatchf. 
463,  21  Fed.  567,  holding  combination  of  ventilating  louvers  with  drain 
gutters  does  not  involve  invention;  New  York  Bung  Co.  v.  Doelger,  23 
Blatchf.  171,  23  Fed.  194,  holding  substitution  of  wood  for  other  ma- 
terial, in  bushings  for  faucet-holes,  does  not  involve  invention;  Interior 
Lumber  Co.  v.  Perkins,  80  Fed.  531,  25  C.  C.  A.  613,  holding  bringing 
together  of  old  devices  in  shingle-sawing  machine  is  not  subject  to  pat- 
ent; Kelly  V.  Clow,  89  Fed.  303,  32  C.  C.  A.  205,  holding  combining 
old  elements  in  construction  of  water-closets  void  for  want  of  novelty;^ 
Doubleday  v.  Roess,  11  Fed.  739,  holding  aggregation  of  devices  of 
tubular  apparatus  for  deep  wells  not  subject  to  patent;* Tower  v.  Bemis 
etc.  Tool  Co.,  19  Fed.  500,  holding  combination  of  several  devices  for 
an  improvement  in  monkey-wrenches  not  patentable;  Peard  v.  Johnson, 
23  Fed.  509,  holding  patent  for  combination  of  old  elements'  for  im- 
proved school  desk  void;  Scott  Mfg!  Co.  v.  Sayre,  26  Fed.  155,  holding: 
an  assemblage  of  old  parts  in  an  improvement  for  ice  creepers  is  not 
patentable;  Leonard  v.  Lovell,  29  Fed.  316,  holding  improvement  in  ice 
chests,  by  which  wall  may  be  removed,  void  for  want  of  novelty;  Na- 
tional Sheet  Metal  etc.  Co.  v.  Garwood,  35  Fed.  660,  holding  combination 
of  known  contrivances  in  construction  of  metallic  shingle  not  patent- 
able; Brinkerhoff  v.  Aloe,  37  Fed.  96,  holding  combination  of  old  ele- 
ments in  construction  of  rectal  specula  not  patentable;  Jones  v.  Clow, 
39  Fed.  787,  holding  combination  of  firepot,  burner  and  oil  reser\'oir 
for  heating  apparatus  does  not  constitute  invention ;  Ide  v.  Ball  Engine 
Co.,  39  Fed.  550,  holding  steam-engine  governor,  formed  from  combina- 
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tion  of  governor  and  flywheel,  not  invention;  National  Progress  Bunch- 
ing Mach.  Co.  V.  Williams,  44  Fed.  192,  12  L.  B.  A.  109,  hblding  eom- 
bination  of  old  elements  used  in  making  cigar-bunch  receivers  not 
patentable;  Foos  Mfg.  Co.  v.  Springfield  Engine  etc.  Co.,  44  Fed.  598, 
holding  where  all  the  elements  of  grinding-mill  are  old,  patent  is  void; 
Campbell  v.  Bailey,  45  Fed.  565,  holding  combination  of  old  elements  in 
construction  of  catch-basin  not  patentable;  Johnson  R.  R.  Signal  Co.  v. 
Union  Switch  etc.  Co.,  51  Fed.  85,  holding  aggregation  of  old  elements 
in  construction  of  waste-valve  not  patentable ;  Foos  Mfg.  Co.  v.  Spring- 
field Engine  etc.  Co.,  49  Fed.  642,  1  C.  C.  A.  410,  holding  patent  for 
combination  of  old  elements  used  in  construction  of  mill  void  for  want 
of  invention;  Standard  Oil  Co.  v.  Southern  Pac.  Co.,  54  Fed.  527, 
4  C.  C.  A.  491  (aiBrming  48  Fed.  110),  holding  patent  for  division  of 
oil  cars  into  two  or  more  parts  void  for  want  of  novelty;  Johnson  v. 
Pacific  RoUing-Mills  Co.,  47  Fed.  591,  holding  improvement  in  rails, 
involving  mere  mechanical  skill,  not  patentable;  Mott  Iron  Works  v. 
Standard  Mfg.  Co.,  53  Fed.  823,  holding  mere  aggregation  of  parts, 
without  co-operating  action,  in  patent  for  waste-valves,  is  void;  Deere 
V.  Case  Plow  Works,  56  Fed.  844,  6  C.  C.  A.  157,  holding  combination 
of  old  elements  in  com  cultivator  not  patentable;  Bagley  &  Sewall  Co. 
V.  Empire  Wood  Pulp  Co.,  58  Fed.  217,  7  C.  C.  A.  191,  holding  com- 
bination of  old  elements  to  relieve  pressure  upon  paper  machine  not 
patentable;  Newark  Watch-Case  etc.  Co.  v.  Wilmot  &  Hobbs  Mfg.  Co., 
60  Fed.  616,  618,  holding  combination  of  old  elements  in  a  protector 
of  watches  against  magnetism  is  not  patentable;  Schwarzwaelder  v. 
City  of  Detroit,  77  Fed.  892,  holding  producing  a  cheaper  and  more 
durable  folding-chair  is  not  invention;  Brush  v.  Condit,  22  Blatchf.  260, 
20  Fed.  835,  holding,  where  improvement  in  electric-lamps  was  used 
publicly  for  more  than  two  months,  it  anticipates  subsequent  patent; 
Holmes  v.  Hurst,  174  U.  S.  89,  43  L.  Ed.  904,  19  Sup.  Ct.  609,  holding 
serial  publication  is  such  a  dedication  as  to  vitiate  copyright  of  book; 
Schlicht  Co.  V.  Sherwood  Letter-File  Co.,  36  Fed.  589,  holding  patent 
for  ordinary  punch,  attached  to  base  of  file,  void  for  want  of  novelty; 
Rubber-Tire  Wheel  Co.  v.  Columbia  Pneumatic  Wheel  Co.,  91  Fed.  991, 
Wilkins  Shoe  Button  Fastener  Co.  v.  Webb,  89  Fed.  997,  Universal 
Winding  Co.  v.  Willimantic  Linen  Co.,  82  Fed.  233,  Miller  v.  Meriden 
Bronze  Co.,  80  Fed.  525,  Consoldiated  Fastener  Co.  v.  Columbian  Fastener 
Co.,  79  Fed.  797,  Thomson-Houston  Elec.  Co.  v.  Winchester  Ave.  Ry. 
Co.,  71  Fed.  197,  American  Sulphite  etc.  Co.  v.  Howland  etc.  Co.,  70  Fed. 
999,  Packard  v.  Lacing-Stud  Co.,  70  Fed.  67,  16  C.  C.  A.  639,  Heath 
Cycle  Co.  v.  Hay,  67  Fed.  248,  249,  Thomson  Meter  Co.  v.  National 
Meter  Co.,  65  Fed.  430,  12  C.  C.  A.  671,  Electric  Ry.  Co.  v.  Jamaica 
etc.  R.  R.  Co.,  61  Fed.  669,  Bradley  Mfg.  Co.  v.  Parker  Co.,  17  Fed. 
242,  and  Patent  Button  Co.  v.  Scovill  Mfg.  Co.,  92  Fed.  154,  all  arguendo. 
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Distingaished  in  National  Cash  Roister  Co.  y.  American  Cash  Co., 
53  Fed.  371,  372,  3  C.  C.  A.  539,  St.  Paul  Plow  Works  v.  Deere,  54  Ted. 
502,  National  Cash  Register  Co.  v.  Lamson  Consol.  Store  Service  Co., 
60  Fed.  604,  Niles  Tool  etc.  v.  Betts  Machine  Co.,  27  Fed.  305,  and 
Sessions  v.  Romadka,  21  Fed.  131. 

Right  to  patent  for  new  combination  of-  machines  or  processes. 
Note,  20  £.  B.  0.  157,  158. 

104  U.  S.  319-321,  26  L.  Ed.  740,  SAGE  T.  -WYNOOOP. 

Where  a  person  is  insolvent,  slisht  evidence  is  salllclent  to  establish 
that  a  preference  was  intended. 

Approved  in  Kirchberger  v.  American  etc.  Burner  Co.,  128  Fed.  605, 
64  C.  C.  A.  107,  holding  in  suit  for  infringement  of  patent  acetylene 
gas  burner,  defendant  to  show  anticipation  must  show  lava  named  in 
specification  would  be  practically  operative;  Babbitt  v.  Kelley,  96  Mo. 
App.  534,  70  S.  W.  386,  holding  creditor's  agent  having  reasonable  cause 
to  believe  that  debtor  is  insolvent  when  he  does  a  preferential  act  in 
favor  of  agent's  principal  affects  the  latter;  Wright  v.  Cotten,  140  N.  C. 
8,  5  S.  E.  143,  knowledge  of  son  who  acted  as  father's  financial  agent 
that  bankrupt  was  insolvent  was  knowledge  of  father  in  receiving  pref- 
erence; Hanford  Oil  Co.  v.  First  Nat.  Bank,  126  111.  591,  21  N.  E.  485, 
holding,  where  creditor,  makes  general  assignment  and  takes  steps  to 
prefer  one  creditor,  his  action  will  be  fraudulent;  Sartwell  v.  North, 
144  Mass.  195,  10  N.  E.  827,  where  creditor  confesses  judgment,  his 
action  is  fraudulent;  Witters  v.  Sowles,  32  Fed.  761,  holding  State  laws 
as  to  fraudulent  transfers  are  binding  on  national  banks. 

104  U.  S.  322-320,  26  L.  Ed.  752^  COLUNS  V.  BILET. 

Special  verdict  is  one  ih  which  the  Jmy  states  the  naked  facts. 
Approved  in  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  on  equity, 
appeal  findings  of  court  are  conclusive;  City  of  New  York,  147  U.  S.  76, 
37  L.  Ed.  87,  13  Sup.  Ct.  213,  holding  findings  have  same  effect  as 
special  verdict;  Bartow  v.  Northern  Assur.  Co.,  10  S.  D.  141,  72  N.  W. 
89,  holding  failure  to  find  upon  any  material  fact  equivalent  to  finding 
against  party  on  whom  burden  rests;  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins. 
Co.,  107  U.  S.  500,  27  L.  Ed.  342,  1  Sup.  Ct.  591,  holding  findings  in 
admiralty  have  same  effect  as  special  verdict;  Chicago  etc.  R.  R.  Co.  v. 
Bailey,  19  Ind.  App.  169,  46  N.  E.  690,  holding,  where  judgment  rests 
on  special  verdict,  all  material  facts  essential  to  support  it  must  appear. 

What  special  verdict  must  contain.    Note,  24  L.  B.  A.  (K.  S.)  57. 

104  V.  S.  329-333.  26  L.  Ed.  772,  WOOD  V.  BUBLIKGTON  ETC.  B.  B.  CO. 

arant  of  lands  to  Burlington  and  Missouri  Biver  railroad,  hy  act  of 
1864,  held  to  be  in  praesenti,  and  to  take  effect,  except  as  to  reservatioiu, 
as  of  date  of  the  grant. 
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Approved  in  United  States  v.  MuUan  Fuel  Co.,  118  Fed.  664,  holding 
Federal  eoart  cannot  maintain  action  to  recover  value  of  timber  cut 
on  unsurveyed  land  within  limits  of  railroad  grant,  title  being  x>arted 
with;  Northern  Pac.  R.  R.  Co.  v.  Cannon,  46  Fed.  227,  holding  the  terms, 
''there  be  and  is  hereby  granted,"  imports  a  grant  in  praesenti;  North- 
cm  Pac.  R.  R.  Co.  V.  Barnes,  2  N.  D.  356,  363,  51  N.  W.  399,  402,  holding, 
upon  definite  location  of  road,  title  to  land  vests;  Grandin  v.  La  Bar, 
3  N.  D.  460,  57  N.  W.  246,  holding,  in  railroad  land  grant,  filing  of 
map  does  not  vest  title  to  indemnity  lands. 

Homestead  claim,  initiated  after  definite  location  of  road  to  which  land 
waa  granted,  held  subordinate  to  railroad  grant. 

Approved  in  Burlington  etc.  R.  R.  Co.  v.  Abink,  14  Neb.  97, 15  N.  W. 
317,  holding  word  "claim"  in  railroad  grant,  as  to  reservations,  means 
all  claims  in  due  form;  Savannah  etc.  Ry.  Co.  v,  Davis,  25  Fla.  922, 
7  South.  30,  holding  railroad  not  having  complied  with  terms  of  act 
cannot  run  its  road  through  homestead  claim. 

104  XT.  a  333-339,  26  L.  Ed.  765,  EGBERT  T.  UPPMAKN. 

Invention  in  use  for  more  than  two  years  prior  to  application  for  patent 
cannot  be  patented. 

Approved  in  Macbeth  Evans  Glass  Co.  v.  General  Electric  Co.,  231 
Fed.  187,  188,  Macbeth  reissue  patent  for  formula  and  process  for 
making  glass  is  void  for  abandonment  and  prior  public  use;  Schiebel 
Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  773,  133  C.  C.  A.  490,  Turner 
patents  for  racer  automobile  toy  and  for  engine  locomotive  toy  were 
void  for  prior  public  use  and  sale  of  devices  with  consent  of  patentee 
more  than  two  years  before  applications  were  filed ;  Imperial  Brass  Mfg. 
Co.  V.  Nelson,  203  Fed.  490,  121  C.  C.  A.  606,  Burgess  patent  for  com- 
pression pipe-coupling  is  void  for  anticipation  by  device  same  in  all 
practical  respects,  known  and  in  public  use  prior  to  application  of 
patentee;  Imperial  Brass  Mfg.  Co.  v.  Nelson,  194  Fed.  167,  Burgess 
patent  for  pipe-coupling  is  void  for  anticipation  because  of  prior  knowl- 
edge of  device  by  others  than  patentee;  Dittgen  v.  Racine  Paper  Goods 
Co.,  181  Fed.  398,  Parmenter  patent  and  Dittgen  patent,  each  for  cigar- 
pocket,  and  both  covering  same  invention,  are  void  for  prior  public 
ose  and  sale  more  than  two  years  prior  to  either  application;  Union 
Carbide  Co.  v.  American  Carbide  Co.,  172  Fed.  130,  Willson  patent 
for  calcium  carbide  existing  as  masses  of  aggregated  crystals  is  valid, 
bnt  is  limited  to  one  form  of  crystalline  carbide,  and  does  not  include 
other  forms  previously  produced,  and  is  not  infringed;  Hentschel  v. 
Carthage  Sulphite  Pulp  Co.,  169  Fed.  131,  Hentschel  patent  for  com- 
position for  digester  linings  is  void  for  anticipation,  and  because  of 
prior  public  use  of  composition  by  others  for  more  than  two  years 


y 


104  U.  S.  333-339       NOTES  ON  U.  S.  REPORTS.  526 

before  application  for  patent;  Young  v.  Clipper  Mfg.  Co.,  121  Fed. 
561,  holding  paper-fastener  exhibited  for  two  years  before  filing  appli- 
cation for  patent  is  not  patentable  on  ground  of  prior  public  use; 
Thomson-Houston  EL  Co.  v.  Lorain  Steel  Co.,  117  Fed.  252,  64  C.  C.  A. 
281,  holding  the  public  knowledge  of  two  years  invalidates  a  subse- 
quent patent  using  carbon  for  copper  brushes  in  electric  motors;  In  re 
Mills,  25  App.  D.  C.  384,  sale  of  paper-milling  machinery  for  experi- 
mental purposes  more  than  two  years  before  application  for  patent  was 
not  sale  within  meaning  of  Revised  Statutes  avoiding  patent;  Smith 
etc.  Mfg.  Co.  V.  Mellon,  52  Fed.  149,  holding  use  of  improvement  in 
bed  bottoms  for  more  than  two  years  invalidates  patent;  United  States 
Electric  Lighting  Co.  v.  Edison  Lamp  Co.,  51  Fed.  28,  two  years' 
public  use  of  incandescent  conductors  invalidates  patent;  Campbell  v. 
New  York,  35  Fed.  508,  1  L.  R.  A.  50,  Knibb's  patent  for  improvement 
in  fire-engines  void  for  prior  use;  Andrews  v.  Hovey,  123  U.  S.  270, 
31  L.  Ed.  161,  8  Sup.  Ct.  103  (affirming  5  McCrary,  190,  206,  16  Fed. 
393,  405),  patent  for  driving  wells  used  more  than  two  years  is  void; 
Clark  Pomace  etc.  Co.  v.  Ferguson,  21  Blatchf.  382,  17  Fed.  83,  holding 
patent  for  cheese  formers  for  cider-presses,  having  been  used,  is  void; 
Manning  v.  Cape  Ann  Isinglass  etc.  Co.,  108  U.  S.  465,  466,  27  L.  Ed. 
794,  2  Sup.  Ct.  863,  holding  machine  for  manufacture  of  isinglass,  hav- 
ing been  used  two  years,  patent  is  void;  Worley  v.  Loker  Tobacco  Co., 
104  U.  S.  344,  26  L.  Ed.  822,  holding,  where  improvement  in  manu- 
facturing plug  tobacco  has  been  used  more  than  two  years,  patent  is 
void;  Benjamin  v.  Chambers  etc.  Glass  Co.,  59  Fed.  151,  8  C.  C.  A.  61, 
arguendo. 

Distinguished  in  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173, 
holding  Schrader  patent  No.  592,920,  for  engraving  machine  for  etchii^ 
glassware. 

Who  is  true  and  first  inventor.    Note,  20  £.  R.  0.  185. 

One  well-defined  case  of  public  use,  two  years  prior  to  application,  la 
aufllcient  to  annul  patent. 

Approved  in  Toch  v.  Zibell  Damp  Resisting  Paint  Co.,  233  Fed.  998, 
Toch  patent  for  method  of  treatment  of  cement  and  cement  construction 
held  void  for  anticipation  on  evidence  that  alleged  infringing  article 
was  publicly  known  and  used  by  defendant  for  same  purpose  as  at 
present  more  than  two  years  before  application  for  patent;  Toch  y. 
Zibell  Damp  Resisting  Paint  Co.,  231  Fed.  716,  Toch  patent  for  method 
for  treating  cement  with  liquid  acid  resin,  making  hard  surface  imper- 
vious to  water,  was  void  for  prior  public  use  by  another  more  than  two 
years  before  filing  application  for  patent;  National  Phonograph  Co. 
V.  Lambert  Co.,  142  Fed.  166,  73  C.  C.  A.  382,  Edison  patent  No.  713,209, 
for  process  of  duplicating  phonograms  is  void,  having  been  used  by 
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patentee  and  employees  for  more  than  nine  years <4>rior  to  application; 
American  Featherbone  Co.  v.  Warren  Featherbone  Co.,  141  Fed.  658, 
72  C.  C.  A.  649,  holding  void  Warren  &  Holden  patent  No.  559,827  for 
process  for  manufacturing  featherbone;  Jenner  v.  Bowen,  139  Fed. 
560,  71  C.  C.  A.  540,  where  inventor  of  bottle-wrapping  machine  set  up 
one  for  customer,  who  paid  for  it  and  used  it  commercially  for  more 
than  two  years  prior  to  patent,  there  is  prior  use;  Bradley  v.  Eccles, 
138  Fed.  914,  915,  holding  void  Hannan  reissue  No.  11,260  for  improve- 
ments in  thill-couplings;  Eastman  v.  Mayor  etc.  of  New  York,  134  Fed. 
858,  69  C.  C.  A.  6^8,  holding  void  Knibbs  patent  No.  42,920,  for  im- 
provements in  fire-engine  pumps;  Swain  v.  Holyoke  Mach.  Co.,  102 
Fed.  914,  holding  installment  of  turbine  wheel  in  factory  for  two  years, 
as  practical  test,  constitutes  a  prior  public  use^  which  will  defeat  the 
patent;  Dalby  v.  Lynes,  64  Fed.  378,  use  as  sample  is  sufficient  prior 
use;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  181,  holding  single  use 
of  lubricator  amounted  to  dedication ;  Smith  &  Davis  Mfg.  Co.  v.  Mellon, 
58  Fed.  707,  7  C.  C;  A.  439,  holding  sale  by  manufacturer  of  an  inven- 
tion of  bedrsprings  amounts  to  dedication ;  Delemater  v.  Heath,  58  Fed. 
416, 417, 7  C.  C.  A.  279,  holding,  where  hot-air  engine  has  been  used,  pat- 
ent is  void;  De  Lamater  v.  Deeley,  53  Fed.  381,  holding,  where  assignee 
of  inventor  made  and  sold  several  engines,  patent  is  void;  Lettelier  v. 
Mann,  91  Fed.  917,  holding  use,  of  box  machine,^  with  knowledge  of 
inventor,  by  persons  pledged  to  secrecy,  constitutes  a  public  use;  Hall 
V.  Macneale,  107  U.  S.  97,  27  L,  Ed.  369,  2  Sup.  €t.  79,  holding  patented 
boltSy  having  been  used  in  two  safes  sold  by  inventor,  patent  is  void; 
Root  V.  Third  Ave.  R.  R.  Co.,  146  U.  S.  227,  36  L.  Ed.  951,  13  Sup.  Ct. 
105,  holding  patent  for  improvement  in  construction  of  cable  cars,  used 
by  inventor,  is  void;  International  Tooth  etc.  Co.  v.  Gk^ylord,  140  U.  S. 
63,  35  L.  Ed.  350,  11  Sup.  Ct.  719,  holding,  where  dentist  taught  his 
invention  to  large  number  of  persons,  patent  is  void. 

Abandonment  of  invention  to  public.    Note,  47  Am.  Dec  448,  449. 

Use  for  tests  and  experimemts  is  not  a  public  use. 
Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co.,  140 
Fed.  864,  where  inventor  of  Berliner  patent  No.  534,543,  for  ynprove- 
ment  in  talking  machines,  used  machine  and  delivered  lecture  in  relation 
thereto  to  audience  more  than  two  years  prior  to  patentee,  there  was 
no  prior  use ;  Swain  v.  Holyoke  Mach.  Co.,  109  Fed.  158,  159,  48  C.  C.  A. 
265,  holding  single  sale  by  patentee  of  his  invention  used  more  than 
two  years  before  patent,  application  invalidates  patent  unless  sale 
was  made  for  perfecting  invention;  Campbell  v.  Mayor  of  New  York, 
47  Fed.  517,  holding,  where  inventor  experimented  and  another  used  his 
invention  without  knowledge,  this  does  not  affect  his  right  to  patent; 
Smith  &  Grigga  Mfg.  Co.  v.  Sprague,  123  U.  S.  257,  31  L.  Ed.  144,  8 


104  U.  S.  340-344       NOTES  ON  U.  S.  REPORTS.  •  528 

Sup.  Ct.  126,  holding  proof  on  part  of  patentee  that  nse  waa  for  ezperi- 
ment  should  be  full  and  unequivocal. 

Abandonmeiit  of  inyention  to  the  public  may  tie  evinced  by  conduct 
of  inventor  at  any  time,  even  within  two  years  of  the  application. 

Approved  in  Davis  v.  Fredericks,  19  Fed.  100,  holding  improvement 
in  scoops,  used  without  knowledge  of  inventor,  does  not  affect  his 
right  to  a  patent;  Davis  v.  Fredericks,  21  Blatchf.  558,  holding  inven- 
tion, used  without  consent,  does  not  affect  inventor's  right  to  patent. 

104  U.  8.  340-344,  26  L.  Ed.  821,  WOBI.ET  V.  LOKEB  TOBACOO  00. 

Where  inventor  permits  his  employer  to  use  patent  for  a  period  of 
more  than  two  years  prior  to  application,  it  amounts  to  a  dedication  to 
public  use. 

Approved  in  Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  773,  133 
C.  C.  A.  490,  Turner  patents  for  racer  automobile  toy  and  for  engine 
locomotive  toy  were  void  for  prior  public  use  and  sale  of  device  with 
consent  of  patentee  more  than  two  years  before  applications  were  filed ; 
Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  131,  132,  Hentschel 
patent  for  composition  for  digester  linings  is  void  for  anticipation,  and 
because  of  prior  public  use  of  composition  by  others  for  more  than  two 
years  before  application  for  patent;  National  Phonograph  Co.  v.  Lam- 
bert Co.,  142  Fed.  166,  73  C.  C.  A.  382,  Edison  patent  No.  713,209,  for 
process  of  duplicating  phonograms,  is  void,  having  been  .used  by  patentee 
and  employees  for  more  than  nine  years  prior  to  application;  Bradley 
V.  Eccles,  138  Fed.  914,  holding  void  Hannan  reissue  No.  11,260,  for 
improvements  in  thill-couplings;  Eastman  v.  Mayor  etc.  of  New  York, 
134  Fed.  858,  69  C.  C.  A.  628,  holding  void  Knibbs  patent  No.  42,920, 
for  improvement  in  fire-engine  pumps;  Lettelier  v.  Mann,  91  Fed.  918, 
holding  use  of  the  same  box  machine  for  two  years  voids  the  patent; 
Pariin  &  Orendorff  Co.  v.  Moline  Plow  Co.,  89  Fed.  333,  32  C.  C.  A. 
221,  holding,  where  improved  corn-planter  has  been  used  and  sold, 
this  amounts  to  dedication;  Manning  v.  Cape  Ann  Isinglass  etc.  Co., 
108  U.  S.  466,  27  L.  Ed.  794,  2  Sup.  Ct.  863,  holding,  where  patent  for 
manufacture  of  isinglass  has  been  in  use  for  more  than  two  years, 
this  amounts  to  dedication;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed. 
181,  holding  conditional  sale  of  engine  governor  amounts  to  dedication. 

Abandonment  of  invention  to  public.    Note,  47  Am.  Dec.  448. 

Miscellaneous.  Cited  in  Drewson  v.  Hartje  Paper  Mfg.  Co.,  131  Fed. 
738,  65  C.  C.  A.  548,  date  of  letters  patent  is  prima  facie  date  of 
application. 
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104  tJ.  B.  345-347,  26  L.  Ed.  773,  aAUTIEB  T.  AUTHUB. 

Plumbago,  emlnraced  in  free  list  under  act  of  1872,  is  not  subject  to 
duty  under  act  of  1864  because  Imported  In  foreign  vessel. 

Cited  in  Russell  v.  Williams,  106  U.  S.  628,  629,  27  L.  Ed.  222,  1  Sup. 
Ct.  413,  414,  arguendo. 

104  XT.  S.  347-349,  26  L.  Ed.  783,  DRAPEB  j.  DAVIS. 

Where  trustee  attempts  to  sell,  for  default  in  payment,  property  sub- 
ject to  conflicting  liens,  equity  may  restrain  sale  and  determine  rigbts  of 
all  parties. 

Approved  in  More  v.  Calkins,  85  Cal.  189,  24  Pac.  732,  holding,  where 
amount  due  is  in  dispute,  court  will  restrain  sale  under  trust  deed; 
Alexander  v.  Howe,  85  Va.  200,  7  S.  "E.  249,  holding  court  will  restraia 
sale  under  ttust  deed  for  purpose  of  taking  accoilnt  of  liens. 

104  XT.  S.  350-356,  26  L.  Ed.  783,  MXLLEB  v.  BBIDOEPOBT'  BRASS  00. 

Ambrose  patent,  reissue  of  1876,  for  improvement  in  lamps,  held  in« 
valid  because  not  for  invention  described  in  original  application. 

Approved  in  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  146,  Corby 
&  Corby,  reissue  patents  for  machine  for  working  and  shaping  dough 
did  not  by  new  definition  of  "curler"  substantially  broaden  meaning  of 
that  term,  and  reissue  applied  for  in  reasonable  time  before  intervening 
rights  accrued  was  valid;  American  Thermos  Bottle  Co.  v.  Semple,  222 
Fed.  943,  where  reissue  was  for  sole  purpose  of  expanding  claims  of 
original  patent,  and  bill  for  infringement  discloses  delay  of  more  than 
two  years  in  appljdng  for  reissue,  it  should  set  out  facts  excusing  laches, 
otherwise  case  may  be  determined  on  pleadings ;  Grier  Bros.  Co.  v.  Bald- 
win, 219  Fed.  739,  135  C.  C.  A.  433,  Baldwin  reissue  patent  for  miners' 
acetylene  lamp,  claim  4,  is  void  as  broader  than  original  patent;  Wash- 
bume  V.  Consol.  Safety  Pin-  Co.,  197  Fed.  554,  Washburne  patent  for 
cuff-fastener  is  void  for  anticipation  by  patent  to  same  patentee  for 
collar-fastener,  being  essentially  duplication  of  device  of  earlier  patent 
adapted  to  different  use,  and  is  not  infringed;  Cover  v.  American 
Thermo-Ware  Co.,  188  Fe.d.  672,  Cover  reissue  patents  for  eye  guard  or 
goggle  are  void  as  reissues  not  based  on  errors  in  original  arising 
through  inadvertence,  accident  or  mistake,  as  being  broadened  reissues 
applied  for  after  intervention  of  adverse  rights,  for  lack  of  patentable 
invention,  and  for  anticipation;  Morse  Chain  Co.  v.  Link  Belt  Co.,  182 
Fed.  826,  Morse  reissue  patent  for  chain-driving  gear  for  transmission 
of  power  is  void  as  not  being  for  same  invention  as  original  patent, 
which  was  clearly  limited  to  two-part  pintle;  General  Electric  Co.  v. 
Richmond  Street  &  Interurban  Ry.  Co.,  178  Fed.  90,  102  C.  C.  A.  138, 
Potter  reissue  patent  for  controller  for  electric  motors  is  void  as 
XI— 34 
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broader  than  original  as  to  certain  claims,  and  is  unauthorized;  Toledo 
Computing  Scale  Co.  v.  Moneyweight  Scale  Co.,  178  Fed.  668,  De  Vilbiss 
reissue  patent  for  computing  scale  is  not  invalid  as  departing  from 
original  invention,  nor  because  claims  are  broader  than  those  of  original 
patent,  being  no  broader  than  necessary  to  cover  real  invention,  and  is 
infringed;  Victor  Talking  Mach.  Co.  v.  Duplex  Phonograph  Co.,  177 
Fed.  253,  claims  5  and  35  of  Berlinger  patent  for  improvements  in 
talking-machines  Are  valid  against  claims  of  anticipation  by  Edison 
British  patent  or  by  disclosures  made  by  Bell  and  Tainter  in  connection 
with  appliances  for  another  patent,  and  against  claim  of  prior  public 
use  and  abandonment,  and  such  claims  are  infringed;  Conroy  v.  Penn 
Electrical  &  Mfg.  Co.,  173  Fed.  300,  Conroy  reissue  patent  for  machine 
for  clipping  edge  of  glass  articles  is  valid;  Sirocco  Engineering  Co.  v. 
B.  F.  Sturtevant  Co.,,  173  Fed.  379,  Davidson  reissue  patents  for  cen- 
trifugal fan  or  pump  are  not  so  clearly  void  as  to  be  held  so  on  de- 
murrer; Chicago  Ry.  Equipment  Co.  v.  Perry  Side  Bearing  Co.,  170  Fed. 
971,  Wands  reissue  patent  for  side  bearing  for  railway  cars  is  void  on 
ground  that  claims  are  broader  than  those  of  original  patent,  and  for 
anticipation  in  prior  art ;  Rawson  &  Morrison  Mfg.  Co.  v.  Hunt  Co.,  147 
Fed.  240,  77  C.  C.  A.  381,  where  drawings  and  description  of  Norris 
reissue  No.  12,085,  for  clutch  mechanism  are  identical  with  those  of 
original,  validity  of  claims  of  original  repeated  and  separately  stated  in 
reissue  not  affected  by  invalidity  of  other  claims ;  Cleveland  Foundry  Co. 
v.  Detroit  Vapor  Stove  Co.,  131  Fed.  751,  holding  void  Jeavons  patent 
No.  475,401,  for  oil  burner;  Fay  v.  Mason,  120  Fed.  510,  holding  where 
a  reissue  is  for  the  same  invention,  a  broader  claim  than  that  in  the 
original  patent  will  not  invalidate  it;  Pfenninger  v.  Heubner,  99  Fed. 
443,  holding  after  patent  filed  for  nineteen  months  and  after  examining 
defendant's  device  patentee  cannot  in  his  reissue  cover  device  of  defend- 
ant ;  Manly  v.  Williams,  37  App.  D.  C.  201,  senior  party  had  no  right  to 
make  claims  of  issue  where  original  specification  and  amendments,  np 
to  time  junior  party  entered  field,  had  failed  to  make  claim  for  collect- 
ing or  conserving  leakage  of  oil  necessary  in  operation  of  device,  which 
was  one  element  of  issue ;  Bechman  v.  Wood,  15  App.  D.  C.  503,  applica- 
tion for  patent  restricting  inventor  to  narrow  claim  for  device  cannot 
broaden  claim,  after  right  of  another  inventor  has  accrued,  so  as  to  in- 
clude such  inventions ;  James  v.  Campbell,  104  U.  S.  371,  26  L.  Ed.  792, 
holding  reissued  patent  for  postoflBce  stamp  void  by  reason  of  not  being 
for  same  invention  described  in  original;  Heald  v.  Rice,  104  U.  S.  749, 
26  L.  Ed.  914,  holding,  where  original  and  reissued  letters  for  improve- 
ment in  steam  boilers  describe  different  inventions,  the  latter  is  void; 
Mathews  v.  Boston  Machine  Co.,  105  U.  S.  58,  26  L.  Ed.  1023,  holding 
reissued  patent  for  improvement  in  hydrants,  which  enlarges  scope  of 
original  patent,  is  void ;  Wing  v.  Anthony,  106  U.  S.  147,  27  L.  Ed.  112, 


531  MILLER  v.  BRIDGEPORT   BRASS   CO.    104  U.  S.  350t366 

1  Sup.  Ct.  97,  holding  reissued  patent  for  photographic  impressions,  be- 
ing for  different  invention,  is  void;  Moffitt  v.  Rogers,  106  U.  S.  428,  27 
L.  Ed.  78,  1  Sup.  Ct.  74,  holding  reissued  patent  for  improvement  in 
heel-stiffeners  for  boots  and  shoes  invalid,  as  covering  different  con- 
trivance; Gage  V.  Herring,  107  U.  S.  646,  27  L.  Ed.  603,  2  Sup.  Ct.  824, 
reissued  patent  for  cooling  and  drying  meal  void,  as  not  covered  by 
original  patent;  Clements  v.  Odorless  Excavating  Aparatus  Co.,  109 
U.  S.  649,  27  L.  Ed.  1063,  3  Sup.  Ct.  530,  reissued  patent  for  cleaning 
privies  is  void,  as  containing  elements  not  described  in  original  patent ; 
McMurray  v.  Mallory,  111  U.  S.  103,  28  L.  Ed.  366,  4  Sup.  Ct.  378,  hold- 
ing reissued  patent  for  soldering-irons,  which  expands  original,  is  void ; 
Mahn  v.  Harwood,  112  U.  S.  357,  28  L.  Ed.  667,  5  Sup.  Ct.  176,  holding 
reissued  patent^  enlarging  claims  for  ball  covers,  is  void ;  Turner  &  Sey- 
mour Mfg.  Co.  V.  Dover  Stamping  Co.,  Ill  U.  S.  327,  28  L.  Ed.  444,  4 
Sup.  Ct.  405,  holding  reissued  expanded  patent  for  opening  fruit  cans 
is  void;  Torrent  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed.  846,  5  Sup.  Ct.  507, 
reissued  jmtent  for  impraved  machine  for  rolling  sawlogs,  which  ex- 
pands original,  is  void;  Coon  v.  Wilson,  113  U.  S.  277,  29  L.  Ed.  965, 
5  Sup.  Ct.  541,  holding  reissued  patent  for  improvement  in  collars,  ex- 
panding original  claim,  is  void;  Wollensak  v.  Reiher,  115  U.  S.  98,  99, 
28  L.  Ed.  850,  851,  5  Sup.  Ct.  1138,  1139,  holding  reissued  patent  for 
transom-Ufters,  enlarging  original,  is  void;  White  v.  Dunbar,  119  U.  S. 
52,  SO  Lb  Ed.  805,  7  Sup.  Ct.  75,  holding  reissued  patent  for  preserving 
shrimps  is  void,  as  enlarging  original;  Hartshorn  v.  Saginaw  Barrel  Co., 
119  U.  S.  673,  SO  L.  Ed.  542,  7  Sup.  Ct.  426,  holding  reissued  patent  for 
shade-rollers,  enlai^ng  original,  is  void ;  Matthews  v.  Ironclad  Mfg.  Co., 
124  U.  S.  351,  81  L.  Ed.  479, «  Sup.  Ct.  641,  holding  reissued  patent  for 
soda-water  fountain  void,  as  enlarging  the  original ;  Electric  Gas  Light- 
ing Co.  V.  Boston  Electric  Co.,  139  U.  S.  501,  503,  85  L.  Ed.  260,  11  Sup. 
Ct.  593,  594,  holding,  where  object  of  reissued  patent  is  to  enlarge 
claims  of  original  for  electrical  improvements  in  lighting  lamps,  it  is 
void;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  288,  37  L.  Ed.  458, 13  Sup.  Ct. 
609,  holding  reissued  patent  for  flushing  water-closets,  enlarging  origi- 
nal, is  void ;  Underwood  v.  Gerber,  149  U.  S.  230,  37  L.  Ed.  718,  13  Sup. 
Ct.  856,  holding  reissued  patent  for  manifolding,  enlai^ng  original,  is 
void;  Leggett  v.  Standard  Oil  Co.,  149  U.  S.  292,  37  L.  Ed.  741.  13  Sup. 
Ct.  904,  holding  reissued  patent  for  improvement  in  lining  oil  barrels, 
expanding  original,  is  void;  Corbin  Cabinet  etc.  Co.  v.  Eagle  Lock  Co., 
150  U.  S.  43,  37  L.  Ed.  991,  14  Sup.  Ct.  30,  holding  reissued  patent  for 
improvements  in  cabinet  locks,  which  broadens  and  expands  original, 
is  void;  Dunham  v.  Dennison  Mfg.  Co.,  154  U.  S.  Ill,  38  L.  Ed.  927,  14 
Sup.  Ct.  989,  reissued  patent  for  combined  tag  and  envelope,  expandinc* 
original,  is  void ;  Hayes  v.  Seton,  20  Blatchf .  488,  492, 12  Fed.  123,  126, 
liolding  reissued  patent  for  improvement  in  ventilators,  enlarging  origi- 
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nal,  is  void;  Searles  v.  Bouton,  20  Blatchf.  530,  12  Fed.  875,  holding 
reissued  patent  for  whijKsockets,  enlarging  on^nal,  is  void;  Holt  v. 
Keeler,  21  Blatchf.  79,  13  Fed.  472,  holding  reissued  patent  for  improve- 
ment in  marking  wheels,  enlarging  original^  is  void;  Reay  v.  Raynor, 
22  Blatchf.  16,  19  Fed.  309,  holding  reissued  patent  for  envelope  ma- 
chine, expanding  original,  is  void ;  Yale  Lock  etc.  Co.  v.  James,  125  U.  S. 
458,  464,  31  L.  Ed.  811,  812,  8  Sup.  Ct.  970,  974,  reissued  patent,  enlarg- 
ing claims  of  original,  for  improvement  in  postoffice  boxes,  is  void; 
affirming  s.  c,  22  Blatchf.  296,  298,  20  Fed.  905,  906,  holding  reissued 
patent  for  improvement  in  postoffice  boxes,  expanding  original,  is  void; 
Wooster  v.  Handy,  22  Blatchf.  309,  333,  21  Fed.  53,  66,  holding  reissued 
patent  for  improvement  in  machines  for  making  ruffles,  expanding  origi- 
nal, is  void ;  Matthews  v.  Iron-Clad  Mfg.  Co.,  22  Blatchf.  432,  21  Fed.  643^ 
holding  reissued  patent  for  soda-water  fountains,  expanding  original,  is 
void;  Electric  Gas  Lighting  Co.  v.  Tillotson,  22  Blatchf.  483,  21  Fed.  570, 
holding  reissued  patent  for  lighting  street  lamps,  expanding  original, 
is  void;  Hammond  v.  Franklin,  23  Blatchf.  81,  22  Fed.  836,  holding  re- 
issued patent  for  preserving  meats,  expanding  original,  is  void;  Shirley 
V.  Mayer,  23  Blatchf.  250,  25  Fed.  38,  holding  reissued  patent  for  lamp 
chimneys,  expanding  original,  is  void;  Hubel  v.  Dick,  24  Blatchf.  67,  28 
Fed.  137,  holding  reissued  patent  for  capsule-cutting  machine,  enlarging^ 
original,  is  void;  Andrews  v.  Hovey,  5  McCrary,  198,  16  Fed.  399,  hold- 
ing reissued  patent  for  well  machine,  enlarging  original,  is  void;  Scriv- 
ner  v.  Oakland  Gas  Co.,  10  Sawy.  391,  22  Fed.  99,  100,  holding  reissued 
patent,  embracing  process  not  included  in  original,  is  void;  Jones 
V.  Barker,  11  Fed.  599,  holding  reissued  patent  for  cutting  com  from 
cob,  enlarging  claim,  is  void;  Sheriff  v.  Fulton,  12  Fed.  139,  holding  re- 
issued patent  for  siphon  piimp,  enlarging  original,  is  void;  Newton  ▼. 
Furst  etc.  Mfg.  Co.,  11  Biss.  413,  14  Fed.  470,  holding  reissued  patent 
for  gang-plows,  explaining  or  expanding  original,  is  void ;  Fay  v.  Preble, 
11  Biss.  424,  14  Fed.  653,  holding  reissued  patent  for  planing  machines, 
enlarging  original,  is  void;  Singer  Mfg.  Co.  v.  Goodrich,  15  Fed.  456^ 
458,  holding  reissued  patent  for  tuck-marker,  covering  claims  which  do 
not  appear  upon  face  of  original,  is  void ;  Doane  etc.  Mfg.  Co.  v.  Smith, 
15  Fed.  461,  holding  reissued  patent  for  vapor-burners,  enlarging  origi- 
nal, is  void;  Yale  Lock  etc.  Co.  v.  Berkshire  Nat.  Bank,  17  Fed.  531,. 
holding  reissued  patent  for  improvement  in  safe-locks,  expanding  origi- 
nal,  is  void;  Baltimore  Car  etc.  Co.  v.  North  Baltimore  Ry.  Co.,  21  Fed. 
47,  holding  reissued  patent  for  improvement  in  car  axle-boxes,  enlarging^ 
original,  is  void;  Flower  v.  City  of  Detroit,  22  Fed.  301,  holding  re^ 
issued  patent  for  improvement  in  hydrants,  enlarging  original,  is  void; 
Gage  v.  Kellogg,  23  Fed.  894,  holding  reissued  patent  for  improvements 
in  seed-steaming  apparatus,  enlarging  original,  is  void;  Phillips  ▼. 
Risser,  26  Fed.  312,  holding  reissued  patent  for  car-onloading  apparatus^ 
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enlarging  original,  is  void;  Railway  Register  Mfg.  Co.  v.  Broadway  etc. 
Ry.  Co.,  26  Fed.  525,  holding  reissued  patent  for  fare-registers,  en- 
larging original  is  void;  Tubular  Rivet  Co.  v.  Copeland,  26  Fed.  707, 
holding  reissued  patent  for  rivet-setting  machines,  broader  than  origi- 
nal, is  void;  Hoe  v.  Knap,  27  Fed.  212,  holding  reissued  patent 
for  printing-presses,  which  enlarges  original,  is  void;  Electric  Gas 
Lighting  Co.  v.  Boston  Electric  Co.,  29  Fed.  456,  holding  reissued  pat- 
ent for  lighting  street  lamps,  broader  than  original,  is  void;  Archer  v. 
Amd,  31  Fed.  476,  holding  reissued  patent  for  barbers'  chairs,  enlar- 
ging original,  is  void;  Huber  v.  Nelson  Mfg.  Co.,  38  Fed.  836,  838,  hold- 
ing reissued  patent  for  sanitary  water-closets,  enlarging  original,  is 
void;  Yale  Lock  &  Mfg.  Co.  v.  Consolidated  Time-Lock  Co.,  38  Fed. 
917,  holding  reissued  patent  for  timelock,  enlarging  original,  is  void; 
Carpenter  Straw-Sewing  etc.  Co.  v.  Searle,  52  Fed.  815,  holding  reissued 
patent  for  straw-sewing  machine  is  void  as  to  new  elements;  Cochran 
V.  Zimmerman,  53  Fed.  803,  holding  reissued  patent  for  furnace  fuel- 
feed,  enlarging  original,  is  void;  Mast,  Foss  &  Co.  v.  Iowa  Windmill  etc. 
Co.,  76  Fed.  822,  22  C.  C.  A.  586  (affirming  68  Fed.  222),  holding  re- 
issued patent  for  improvement  in  constructing  pumps,  enlarging  origi- 
nal, is  void;  American  Soda-Fountain  Co.  v.  Zwietusch,  75  Fed.  578, 
holding  reissued  patent  for  soda-water  fountains,  enlarging  original,  is 
void;  Atlantic  Giant  Powder  Co.  v.  Hulings,  21  Fed.  522,  holding  re- 
issued patent  for  percussion  cap  does  not  embrace  disclaimer;  Boland  v. 
Thompson,  23  Blatchf.  442,  26  Fed.  634,  holding  reissued  patent  for 
glove  sewing-machines,  containing  rejected  application  in  original,  is 
void;  Poage  v.  McGowan,  15  Fed.  399,  400,  holding  affidavit  for  reissue 
must  show  that  first  issue  was  either  inoperative  or  invalid;  Bantz  v. 
Frantz,  105  U.  S.  166,  26  L.  Ed.  1014,  holding,  where  first  application 
was  defective,  in  not  asserting  separate  claim  for  each  device  in  im- 
provement  for  boiler  furnaces,  a  delay  of  thirteen  years  amounts  to  a 
dedication;  Tillinghast  v.  Hicks,  13  Fed.  390,  holding,  where  reissue  is 
broader  than  original  patent,  preliminary  injunction  will  be  denied; 
Norton  v.  Jensen,  90  Fed.  429,  33  C.  C.  A.  141,  holding  acquiescence  as 
to  rejected  claim  amounts  to  a  disclaimer;  Horn  etc.  Mfg.  Co.  v.  Pelzer, 
91  Fed.  669,  34  C.  C.  A.  45,  holding  application  for  a  reissue,  after 
twelve  years,  is  too  late ;  Hyatt  v.  Ingalls,  124  N.  Y.  103,  26  N.  E.  287, 
holding  a  reissued  patent  is  only  invalid  as  to  the  excess;  Sawyer 
Spindle  Co.  v.  Eureka  Spindle  Co.,  33  Fed.  837,  holding  omitted  claim, 
in  patent  for  improvements  in  spindle-bearings,  may  be  covered  by  re- 
issue; Jenkins  v.  Stetson,  32  Fed.  400,  holding  subcombinations  may  be 
claimed  in  a  reissued  patent;  Asmus  v.  Alden,  27  Fed.  688,  holding  a 
reissue  may  issue  for  matter  embraced  in  original  patent,  but  not 
claimed ;  SewingMachine  Co.  v.  Frame,  24  Fed.  598,  holding,  where  pat- 
entee  acts   with   diligence,   a  reissue   correcting  description  is  valid; 
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Frazer  v.  Gates  etc.  Iron  Works,  22  Fed.  440,  holding  reissued  patent 
for  ore  crusher,  covering  omitted  claims,  having  been  procured  with  dili- 
gence, is  valid;  Crandal  v.  Parker  Carriage  etc.  Co.,  20  Fed.  852, 
holding  where,  through  mistake,  original  patent  for  improvement  in 
carriage-tops  does  not  cover  invention,  a  reissue  will  be  granted ;  Russell 
V.  Laughlin,  26  Fed.  700,  holding  a  reissue  applied  for  within  two 
months,  to  cover  omitted  claims,  is  valid;  WoUensak  v.  Reiher,  22  Fed. 
652,  653,  holding  reissued  patent  for  transom-lifters  void,  on  ground  of 
laches;  Worswick  Mfg.  Co.  v.  Steiger,  17  Fed.  253,  holding  reissue  of 
patent  for  pumping  fluid  from  vessels,  which  includes  omitted  claims, 
is  valid,  patentee  having  acted  with  diligence;  Whitcomb  v.  Spring  etc. 
Coal  Co.,  47  Fed.  658,  holding,  where  patentee  has  become  insane,  a  re- 
issue may  be  had  after  two  years;  dissenting  opinion  in  Tecktonius  v. 
Scott,  116  Wis.  455,  86  N.  W.  677,  majority  holding  Federal  court  de- 
claring ''T.'s''  patent  equivalent  to  "S.'s,"  and  ''S.''  sells  to  "T.," 
reserving  right  to  manufacture,  and  then  makes  '*T.'s,"  violates  no  con- 
.  tract ;  Cote  v.  Moffit,  15  Fed.  345,  Pope  Mfg.  Co.  v.  Owsley,  27  Fed.  107, 
Yale  Lock  etc.  Co.  v.  New  Haven  Sav.  Bank,  32  Fed.  170,  Putnam  v. 
Keystone  Bottle  etc.  Co.,  38  Fed.  235,  Alaska  Refrigerator  Co.  v.  Wis- 
consin Refrigerator  Co.,  47  Fed.  328,  Johnston  v.  American  Heat  etc. 
Co.,  48  Fed.  448,  449,  Featherstone  v.  Bidwell  Cycle  Co.,  53  Fed.  118, 
Steam  Gauge  etc.  Co.  v.  Miller,  11  Fed.  719,  720,  Tyler  v.  Galloway,  20 
Blatchf.  446,  12  Fed,  568,  McKay  v.  Jackraan,  20  Blatchf.  470,  472,  12 
Fed.  617,  619,  and  Hoe  v.  Kahler,  23  Blatchf.  366,  367,  25  Fed.  279, 
280,  all  arguendo. 

Distinguished  in  Motion  Picture  Patents  Co.  v.  Laemmle,  214  Fed. 
797,  Edison  reissue  patent  for  kinetoscope,  narrowing  claim  4,  adjudged 
functional  was  not  invalid  because  of  failure  to  file  disclaimer  as  to 
claim  4,  nor  because  of  laches  or  .intervening  public  rights ;  Specialty 
Mach.  Co.  V.  Ashcroft  Mfg.  Co.,  213  Fed.  40, 129  C.  C.  A.  629,  Hazeltine 
reissue  patent  for  machine  for  reseating  valves  was  valid,  not  antici- 
pated, and  infringed;  Victor  Talking  Mach.  Co.  v.  American  Graph. 
Co.,  140  Fed.  865,  upholding  Berlinger  patent  No.  534,543  for  improve- 
ments in  talking-machines. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  C.  138. 

Where  new  claim  is  made  for  invention,  on  ap^cation  for  refssne, 
made  long  after  the  original  patent,  upon  ground  that  it  was  previously 
omitted  by  inadvertence  and  mistake,  it  will  be  disallowed,  if  so  evident 
as  to  be  apparent  on  first  inspection  of  patent,  and  right  thereto  will  be 
deemed  lost  by  dedication. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  460,  462, 
Weyand  reissue  patent  for  electric  motor-controller  regulator,  claim  29, 
held  valid  and  infringed,  and  claims  25  and  30  void  for  lack*  of  inven- 
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tion;  Robert  v.  Krementz,  232  Fed.  883,  Dodge  reissue  patent  for  match- 
box;  claims  5  and  10,  added  in  reissue  are  void  as  broadening  claims  of 
original  patent  by  omission  of  limitations  imposed  by  patent  office  and 
acquiesced  in  by  patentee;  Alvord  v.  Smith  &  Watson  Ironworks,  216 
Fed.  160,  Corbett  patent  for  hoisting  or  logging  device  consisting  of 
clutch-operating  mechanism  for  throwing  friction  band  in  and  out  of 
operative  engagement  was  not  anticipated,  is  valid  against  claim  that 
patentee  is  not  first  inventor,  and  is  infringed;  Fountain  etc.  Box  Co7- 
poration  v.  Trustees  Masonic  Hall  etc.  Fund,  210  Fed.  172,  question  of 
validity  and  infringement  of  Krauz  patent  for  floor  box  for  electric 
conductors  as  against  defense  of  lack  of  invention,  abandonment,  and 
noninfringement  were  prox)erly  submitted  to  jury,  and  verdict  for  plain- 
tiff was  sustained  by  evidence;  Specialty  Mach.  Co.  v.  Ashcroft  Mfg. 
Co.,  205  Fed.  763,  Hazeltine  reissue  patent  for  machine  for  reseating 
valves  is  void  because  of  absence  of  statutory  ground  for  reissue  and 
because  of  delay  in  applying  therefor;  Whitin  Mach.  Wks.  v.  Hough- 
ton, 178  Fed.  447,  101  C.  C.  A.  344,  Houghton  reissued  patent  for  im- 
proved thread  guides  for  spinning  or  twisting  machines  construed  and 
held  infringed;  Milloy  Elec.  Co.  v.  Thompson-Houston  Elec.  Co.,  148 
Fed.  846,  78  C.  C.  A.  533,  Van  Depoele  reissue  No.  11,872  for  traveling 
contract  for  electric  railways  is  void  because  application  made  more 
than  seven  years  after  issuance  of  original  and  more  than  three  years 
after  it  had  been  declared  void;  United  Blue-Flame  Oil  Stove  Co.  v. 
Glazier,  119  Fed.  160,  55  C.  C.  A.  553,  holding  a  five  years'  delay  in 
applying  for  reissue  on  ground  of  inadvertence,  accident  or  mistake, 
invalidates  the  reissue  unless  excused  by  special  circumstances;  Pelzer 
y.  Meybeig,  97  Fed.  970,  holding  letters  of  original  patent  being  too 
narrow,  an  unexcused  delay  of  twelve  years  in  applying  for  reissue  con- 
stitutes laches  that  invalidate ;  In  re  Lacroix,  30  App.  D.  C.  304,  claims 
in  application  for  reissue  are  properly  disallowed  where  subject  matter 
is  embraced  in  subsequent  and  pending  application  by  same  party, 
which  is  in  interference,  and  purpose  of  applicant  for  reissue  is  to  gain 
advantage  over  opponent  in  interference,  proceeding;  In  re  Starkey,  21 
App.  D.  C.  525,  application  for  reissue  with  boarder  claim  is  properly 
rejected  when  made  six  years  after  grant  of  patent,  and  claims  of  pat- 
ent were  not  difficult  to  be  understood ;  Durham  v.  Seymour,  6  App.  D.  C. 
89,  90,  claims  in  application  for  patent  for  improved  drainage  apparatus 
for  buildings  was  covered  by  former  patents  issued  to  same  applicant, 
and  anticipated  by  the  American  and  English  patents;  Hill  v.  Commis- 
sioner of  Patents,  4  Mackey  (D.  C),  268,  claim  of  specific  device  or 
combination  in  patent,  and  omission  to  claim  other  devices  or  combina- 
tions, apparent  on  its  face,  are,  in  law,  dedication  to  public  of  that 
which  is  not  claimed;  Swift  v.  Jenks,  19  Fed.  642,  holding  omission  to 
claim  a  combination  in  a  patent  for  lubricators  amou:its  to  a  dedication; 
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Adams  Electric  Ry.  Co.  v.  Lindell  Ry.  Co.,  77  Fed.  450,  451,  23  C.  C.  A. 
223,  holding  anything  omitted  from  a  patent  is  dedicated;  Putnam  v. 
Hutchinson,  11  Biss.  238,  12  Fed.  130,  reissue  is  not  justified  for  mis- 
take, where  prior  application  denied  because  claims  anticipated ;  Birming- 
ham Cement  etc.  v.  Gates  Iron  Works,  78  Fed.  355,  24  C.  C.  A-  132, 
liolding  anything  not  claimed  in  patent  is  dedicated ;  Wells  v.  Curtis,  66 
Fed.  321,  13  C.  C.  A.  494,  holding  claim  for  combination  operates  as  a 
disclaimer  of  anything  new  in  any  one  of  the  elements;  Buffington's 
Iron  etc.  Co.  v.  Eustis,  65  Fed.  808,  13  C.  C,  A.  143,  holding  everything 
not  included  in  the  claim  is  dedicated  to  the  public;  Holmes  Electric 
Protective  Co.  v.  Metropolitan  Burglar  Alarm  Co.,  33  Fed.  259,  holding 
reissued  patent  for  improvement  in  lining  safes,  containing  abandoned 
claims,  is  void;  Kane  v.  Huggins  Cracker  etc.  Co.,  44  Fed.  289,  290, 
holding  what  is  not  claimed  becomes  public  property ;  McBride  v.  Grand 
De  Tour  Plow  Co.,  44  Fed.  75,  holding  everything  which  does  not  ap- 
pear in  the  claims  is  presumed  to  be  abandoned;  Stirrat  v.  Excelsior 
Mfg.  Co.,  61  Fed.  985,  10  C.  C.  A.  216,  holding  parts  of  invention  not  in- 
cluded in  claim  are  dedicated  to  public;  Office  Specialty  Mfg.  Co.  v. 
Globe  Co.,  65  Fed.  605,  holding  a  delay  of  four  years  in  failing  to  file 
disclaimer  operates  as  a  dedication;  Odell  v.  Stout,  22  Fed.  162,  163, 
164,  holding,  if  patentee  acts  with  diligence,  omitted  claims  may  be 
covered  by  reissued  patent;  New  York  Belting  etc.  Co.  v.  Sibley,  15 
Fed.  389,  holding  patentee  is  bound  by  rejections  of  the  patent  office; 
Streit  V.  Lauter,  11  Fed.  313,  holding  patentee  not  entitled  to  a  reissue 
to  cover  discarded  claim  for  chair  rocker;  Combined  Patents  Can  Co. 
V.  Lloyd,  11  Fed.  150,  151,  152,  holding  delay  for  thirteen  years  in  cor- 
recting mistake  in  patent  for  metal  moldings  operates  as  a  dedication; 
Ives  V.  Sargent,*  21  Blatchf.  420,  17  Fed.  449,  holding  laches  in  procur- 
ing reissue  to  cover  a  mistake  amounts  to  dedication;  Rowell  v.  Lind- 
say, 113  U.  S.  102,  28  L.  Ed.  907,  5  Sup.  Ct.  510,  holding  patent  being 
for  a  combination,  there  can  be  no  infringement  unless  combination  is 
infringed;  Mahn  v.  Harwood,  112  U.  S.  358,  360,  362,  363,  28  L.  Ed. 
667,  668,  5  Sup.  Ct.  176,  178,  179  (see  dissenting  opinion  in  112  U.  S. 
368,  28  L.  Ed.  670,  6  Sup.  Ct.  453),  holding  where  claims  have  been 
omitted  by  mistake  in  original  patent,  a  reissue  must  be  applied  for  in 
reasonable  time;  Topliff  v.  Topliff,  146  U.  S.  165, 167, 169,  36  L.  Ed.  662, 
663, 12  Sup.  Ct.  829,  830,  holding  reissued  patent  for  carriage  springs,  to 
correct  a  palpable  mistake,  is  valid;  Johnson  v.  Flushing  etc.  R.  R.  Co., 

105  U.  S.  547,  26  L.  Ed.  1165,  holding  after  lapse  of  fifteen  years,  in- 
ventor  not  entitled  to  reissued  patent  to  cover  omitted  fish-plate  joint; 
Dickinson  v.  Parker,  38  Fed.  412,  holding  claim  not  included  in  speci- 
fication is  presumed  to  have  been  abandoned;  Peoria  Target  Co.  v, 
Cleveland  Target  Co.,  47  Fed.  735,  holding  action  of  patent  office  in 
granting  reissue  on  ground  of  mistake  is  not  conclusive;  Stutz  v.  Arm- 
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strong^  20  Fed.  845,  846,  Independent  Electric  Co.  v.  Jefrey  Mfg.  Co.,  76 
Fed.  989,  Hntchirison  v.  Everett,  33  Fed.  504,  Burdsall  v.  Cnrran,  31 
Fed.  919,  Eastern  Paper  etc.  Co.  v.  Standard  Paper  etc.  Co.,  30  Fed.  65, 
McWilliams  Mfg.  Co.  v.  Blundell,  11  Fed.  420,  and  Fitch  v.  Spang,  140 
Fed.  294,  all  argaendo. 

Distingoished  in  Wooster  v.  Trowbridge,  115  Fed.  724,  holding  in 
trustee's,  snit  for  infringement  of  patent,  which  was  assigned  to  another, 
the  decree  in  absence  of  statute  cannot  be  questioned  after  twenty 
years;  Crown  Cork  etc.  Co.  v.  Aluminum  Stopx)er  Co.,  108  Fed.  863, 
855,  857,  48  C.  C.  A.  72,  holding  a  reissue  is  valid  within  six  months 
if  strictly  confined  to  the  invention  described  in  the  original  and  in- 
cluded under  the  statement  therein;  Lotz  v.  Kenney,  31  App.  D.  C. 
209,  failure  of  one  party  to  interference  to  make  specific  claim  of  issue 
under  his  original  application,  or  by  division,  until  after  other  party 
filed  his  application,  will  not  preclude  him  from  then  making  it  by 
division,  where  invention,  was  disclosed,  although  not  claimed  in  original 
application,  and  making  of  claim  involved  no  material  alteration  in 
specifications. 

Distinguished  also  in  Hartshorn  v.  Eagle  Shade  etc.  Co.,  18  Fed.  92. 

Practice  of  obtaining  reissues  with  broader  claims  condemned. 
Approved  in  Putnam  v.  Hutchinson,  11  Biss.  238, 12  Fed.  130,  reaffirm- 
ing rule;  Troy  Laundry  etc.  Co.  v.  Adams'  Laundry  Machinery  Co., 
112  Fed.  439,  holding  claims  of  a  patent  cannot  be  broadened  by  a 
reissue  to  cover  structures  which  the  courts  had  previously  decided  did 
not  infringe. 

104  n.  8.  366-386,  26  L.  Ed.  786,  JAMES  ▼.  OAMFBELI.. 

OoYemmeBt  has  no  right  to  use  i»atent  without  consent  of  owner. 
Approved  in  Standard  Fireproofing  Co.  v.  Toole,  122  Fed.  652,  hold- 
ing members  of  State  capitol  commission,  contracting  for  a  specified 
patent,  cannot  be  held  for  infringing  because  contractor  used  the  inven- 
tion without  owner's  authority;  Dickerson  v.  Sheldon,  98  Fed.  622, 
39  C.  C.  A.  191,  holding  article  which  infringes  a  patent,  sold  by  United 
States  for  violation  of  customs  laws,  is  unvendable  by  the  purchaser 
with  knowledge  of  the  inf ringsment ;  United  States  v..  Palmer,  128 
U.  S.  270,  32  L.  Ed.  445,  9  Sup.  Ct.  106,  holding  government  has  no 
right  to  use  patented  article,  and  recovery  may  be  had  by  patentee  in 
Court  of  Claims ;  HoUister  v.  Benedict  Mfg.  Co.,  113  U.  S.  67,  28  L.  Ed. 
903,  5  Sup.  Ct.  721,  holding  suit  may  be  brought  in  Court  of  Claims 
against  United  States  for  unlawful  use  of  patent ;  Schillinger  v.  United 
States,  155  U.  S.  173, 175,  39  L.  Ed.  112,  113,  15  Sup.  Ct.  88,  89,  holding 
no  suit  can  be  brought  against  government  as  for  tort  in  use  of  patented 
article;  Belknap  v.  Schild,  161  U.  S.  16,  40  L.  Ed.  601,  16  Sup.  Ct.  444, 
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holding  officers  or  agents  of  United  States  are  personally  liable  for 
infringement  of  patent ;  Forehand  v.  Porter,  15  Fed.  259,  holding  officer 
of  government  is  responsible  for  infringing  patent;  Head  v.  Porter, 
48  Fed.  481,  487,  488,  holding  officer  of  government  in  charge  of  armory 
may  be  sued  for  infringement;  Dashiell  v.  Grosvenor,  66  Fed.  338, 
27  L.  B.  A.  70,  13  C.  C.  A.  593,  holding  snit  by  patentee  to  restrain 
making  by  government  of  breech-loading  gan  is  against  pablie  policy; 
United  States  v.  Lesnet,  9  N.  M.  280,  50  Pac.  324,  holding  homestead 
exemptions  are  valid  as  against  claims  of  United  States ;  Fink  v.  O'Neill, 
106  U.  S.  282,  27  L.  Ed.  200,  1  Snp.  Ct.  333,  holding,  if  homestead  claim 
is  exempt  from  seizure  under  laws  of  the  State,  it  is  exempt  from 
seizure  in  civil  suit  by  government  of  United  States;  Peck  v.  State, 
137  N.  Y.  375,  33  Am.  St.  Bep.  739,  33  N.  E.  318,  holding  judgment 
against  asylum  commissioner  not  conclusive  as  against  the  State;  dis- 
senting opinion  in  International  Postal  Supply  Co.  v.  Bruce,  194  U.  S. 
607,  608,  48  L.  Ed.  1137,  1138,  24  Sup.  Ct.  820,  majority  holding  inabiHty 
to  make  United  States  party  defeats  right  of  patentee  for  improve- 
ment in  stamp-canceling,  machine  to  enjoin  use  by  postmaster  of  in- 
fringing machines  of  which  United  States  is  lessee. 

Remedy  ^gainst  government  or  its  agents  for  infringement  of  patent 
rights.    Note,  15  Ann.  Gas.  1109,  1110,  1111. 

Applicability  of  statute  to  government.    Note,  8  £.  B.  0.  204. 

Quaere,  whether  Court  of  Olaims  may  try  'suit  against  goYemment  in 
contract,  for  unauthorised  use  of  a  private  invention. 

Distinguished  in  Dickerson  v.  Sheldon,  98  Fed.  623,  holding  patent 
sold  by  Federal  government,  for  violation  of  customs  laws,  gives  abso- 
lute title  to  the  property  but  not  to  patent  right. 

It  is  doubtful  if  suit  may  be  maintained  against  officer  of  TTnited  States 
for  nnlawftil  use  of  invention  solely  on  its  behalf. 

Approved  in  Sheriff  v.  Turner,  119  Fed.  784,  holding  Federal  injunc- 
tion is  not  the  remedy  to  prevent  army  officer,  acting  under  secretary 
of  war,  from  building  sewer  which  will  discharge  pollution  upon  an- 
other's land;  International  Postal  Supply  Co.  v.  Bruce,  114  yed.  512, 
holding  plea  to  jurisdiction  to  complainant's  bill,  claiming  its  patent 
is  used  by  Federal  government,  being  sustained,  relegates  complainant 
to  Court  of  Claims ;  Fried-Krupp  Aktiengesellschaf t  v.  Crozier,  32  App. 
D.  C.  3,  foreign  owner  of  valid  United  States  patents  for  field  guns  and 
carriages  may  enjoin  Chief  of  Ordnance  of  United  States  Army  from 
manufacturing  for  use  of  United  States  g^ns  and  carriages  in  infringe- 
ment of  such  patents. 

Where  original  letters  sufficiently  describe  a  specific  invention,  reissue 
cannot  be  had  for  purpose  of  expanding  and  generalizing  the  claim,  so  aa 
to  embrace  invention  not  specified  in  the  original. 
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Approved  in  Grier  Bros.  Co.  v.  Baldwin,  219  Fed.  739,  136  C.  C.  A. 
433,  Baldwin  reissue  patent  for  ininers'  acetylene  gas  lamp,  claim  4, 
is  void  as  broader  than  original  patent;  Schiebel  Toy  &  Novelty  Co. 
V.  Clark,  217  Fed.  766, 133  C.  C.  A.  490,  Clark  patent  for  friction  driven 
locomotive  toy,  which  is  improvement  on  device  of  prior  patent,  dis- 
closes invention,  and  whilcf  it  is  entitled  only  to  limited  range  of  equiva- 
lents, is  infringed;  Keystone  Trading  Co.  v.  Zapota  Mfg.  Co.,  210  Fed. 
458,  statute  providing  for  interference  proceedings  applies  to  case 
where  interference  is  claimed  between  patents  granted  to  same  inventor, 
although  on  findii^  of  interference  later  patent  becomes  ipso  facto  void; 
Specialty  Mach.  Co.  v.  Ashcroft  Mfg.  Co.,  205  Fed.  763,  Hazeltine  re- 
issue patent  for  machine  for  reseating  valves  is  void  because  of  absence 
of  statutory  ground  for  reissue  and  because  of  delay,  particularly  as 
other  inventors  have  taken  out  patents  in  same  act  which  would  infringe 
reissue;  Edward  Hilker  Mop  Co.  v.  United  States  Mop  Co.,  191  Fed. 
616,  112  C.  C.  A.  176,  Hilker  patents  for  combined  mop  and  wringer 
are  void  for  lack  of  patentable  invention  in  view  of  prior  act,  and 
especially  of  prior  patent  to  same  patentee;  Asbestos  etc.  Sheathing 
Co.  V.  H.  W.  Johns-Manville  Co.,  184  Fed.  631,  Hatschek  reissue  patent 
for  process  of  making  artificial  stone  plates  and  product  of  such  process 
was  not  anticipated,  discloses  process  with  sufficient  completeness,  and 
reissue  is  valid,  also  infringed  by  process  and  product  of  machine 
of  SUlman  patent;  General  Electric  Co.  v.  Richmond  Street  &  Inter- 
urban  Ry.  Co.,  178  Fed.  90,  102  C.  C.  A.  138,  Potter  reissue  patent  for 
controller  for  electric  motors  is  void  as  broader  than  original  as  to 
certain  claims,  and  is  unauthorized;  Chicago  Ry.  Equipment  Co.  v. 
Perry  Side  Bearing  Co.,  170  Fed.  973,  Wands  reissue  patent  for  side 
bearing  for  railway  cars  granted  twenty-three  months  after  original 
patent  is  void  on  ground  that  claims  are  departure  from  and  broader 
than  those  of  original,  and  for  anticipation;  National  Elec.  Sig.  Co.  v. 
De  Forest  Wireless  Tel.  Co.,  140  Fed.  453,  Fessenderi  reissue  No.  12,115, 
for  receiver  for  electro-magnetic  waves,  not  covered  by  prior  patent 
No.  706,744  to  same  inventor;  Williams  Calk  Co.  v.  Neverslip  Mfg. 
Co.,  136  Fed.  212,  holding  void  Williams  patent  No.  666,583,  for  horse- 
shoe calk ;  Morrin  v.  Lawlor,  99  Fed.  980,  40  C.  C.  A.  204,  holding  cir- 
cumstances are  of  marked  aggravation  when  defendants  not  only  copy 
substantially  the  patents,  but  when  done  with  entire  knowledge  of  com- 
plainant's exclusive  right;  Pfenninger  v.  Heubner,  99  Fed.  443,  holding 
claim  for  reissue  amounting  to  nothing  more  than  a  broadening  of 
original  patent  for  purposes  of  monopoly,  the  device  cannot  be  valid; 
McBride  v.  Kingman,  97  Fed.  224,  38  C.  C.  A.  123,  holding  patentee 
making  improvement,  the  functions  over  the  old  being  the 'same,  is  pro- 
tected only  against  those  who  use  the  very  improvement;  Hunt  v.  Mc- 
Caslin,  10  App.  D.  C.  534,  long  delay  in  filing  application  for  patent 
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after  alleged  conception  of  invention  easts  doubt  upon  allegation  of 
oonceptiouy  but  it  may  be  shown  not  to  be  inconsistent  with  inventor- 
ship; Hill  V.  Commissioner  of  Patents,  4  Mackey  (D.  -€.),  267,  claim 
of  specific  device  or  combination  in  patent,  and  omission  to  claim  other 
devices  or  combinations,  apparent  on  its  face  are  dedication  to  public 
of  that  which  is  not  claimed;  Gary  Mfg.  Co.  v.  Neal,  90  Fed.  726, 
holding  reissue  enlarging  patent  so  as  to  include  design  for  hat  fas- 
tener is  valid;  Gessner  v.  Philips,  63  Fed.  959,  holding  patentee  cannot 
have  two  patents  for  same  thing;  Adee  v.  Mott  Iron  Works,  55  Fed. 
877,  5  C.  C.  A.  288,  holding  reissued  patent  for  overflows  in  baths, 
enlai^ng  original,  is  void ;  Carpenter  Straw-Sewing  Mach.  Co.  v.  Searle, 
52  Fed.  813,  holding  reissued  patent  for  straw-sewing  machine,  enlaiging 
original,  is  void;  Consolidated  Roller-Mill  Co.  v.  Coombs,  39  Fed.  38, 
holding  reissued  patent  for  roller-grinding  mills,  expanding  original,  is 
void ;  Holmes  Electric  Protective  etc.  Co.  v.  Metropolitan  Bui^lar  Alarm, 
33  Fed.  259,  holding  reissued  patent  for  electric  safe  lining,  enlarging 
original,  is  void;  Tubular  Rivet  Co.  v.  Copeland,  26  Fed.  707,  holding 
reissued  patent  for  rivet-setting  machines,  enlarging  original,  is  void; 
Railway  Reg.  etc.  Co.  v.  Broadway  etc.  Ry.  Co.,  26  Fed.  526,  reissued 
patent  for  fare  registers,  enlarging  original,  is  void;  Phillips  v.  Risser, 
26  Fed.  312,  holding  reissued  patent  for  car  and  wagon  unloading 
apparatus,  enlarging  original,  is  void;  Electric  Gas-Lighting  Co.  v. 
Smith  &  Rhodes  Electric  Co.,  23  Fed.  196,  holding  reissued  patent  for 
electric  gas-lighting  apparatus,  enlarging  original,  is  void;  Odell  v. 
Stout,  22.  Fed.  162,  163,  164,  holding  reissued  patent  for  rolling  mills, 
expanding  original,  is  void;  Atlantic  Giant  Powder- Co.  v.  Hulings,  21 
Fed.  522,  holding  reissued  patent  for  percussion  cap,  including  dis- 
claimer, is  void  as  to  latter;  Baltimore  Car-Wheel  Co.  v.  North  Balti- 
more Ry.  Co.,  21  Fed.  47,  holding  reissued  patent  for  improvement  in 
car  axle-boxes,  enlarging  original,  is  void;  Doane  Mfg.  Co.  v.  Smith, 
15  Fed.  461,  holding  reissued  patent  for  improvement  in  vapor-burners, 
enlarging  original,  is  void;  Fay  v.  Preble,  11  Biss.  424,  14  Fed.  653, 
holding  reissued  patent  for  planing  machines,  expanding  original,  is 
void ;  Newton  v.  Furst  etc.  Mfg.  Co.,  11  Biss.  413,  14  Fed.  470,  holding 
reissued  patent  for  gang  plow,  expanding  original,  is  void;  Lorillard 
V.  McAlpin,  14  Fed.  112,  holding  reissued  patent  for  improvement  in 
plug  tobacco,  enlarging  original,  is  void ;  Sheriff  v.  Fulton,  12  Fed.  139^ 
holding  reissued  patent  for  siphon  pump,  enlarging  original,  is  void; 
Streit  V.  Lauter,  11  Fed.  313,  holding  reissued  patent  for  improvement 
in  rocking-chairs,  enlarging  original,  is  void;  Andrews  v,  Hovey,  5 
McCrary,  198,  16  Fed.  399,  holding  reissued  patent  for  improvement 
in  method  of  driving  welis,  enlarging  original,  is  void;  Hammond  v. 
Franklin,  23  Blatchf.  81,  22  Fed.  836,  holding  reissued  patent  for  an 
improvement  in  preserving  meats,  enlarging  original,  is  void;  Matthews 
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V.  Iron  Clad  Mfg.  Co.>  22  Blatchf .  432,  21  Fed.  643,  holding  reissued 
patent  for  soda-water  fountains,  enlarging  original,  is  void;  Wboster 
V.  Handy,  22  Blatchf.  309,  310,  333,  21  Fed.  53,  66,  holding  reissued 
patent  for  improvement  in  machines  for  making  ruffles,  ehlai^ng  orig- 
inal, is  void;  Searls  v.  Bouton,  20  Blatchf.  530,  12  Fed.  875,  holding 
reissued  patent  for  whip-sdckets,  enlarging  original,  is  void;  Corbin 
Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  43,  37  L.  Ed.  991, 14  Sup. 
Ct.  30,  holding  reissued  patent  for  cabinet  locks,  including  claim  re- 
jected by  patent  office,  is  void;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S. 
292,  37  L.  Ed.  454,  13  Sup.  Ct.  611,  holding  reissued  patent  for  flushing 
water-closets,  expanding  original,  is  void ;  Yale  Lock  Mfg.  Co.  v.  James, 
125  U.  S.  458,  31  L.  Ed.  811,  8  Sup.  Ct.  970,  holding  reissued  patent 
for  improvement  in  postoffice  boxes,  enlai^ing  original,  is  void;  White 
V.  Dunbar,  119  U.  S.  52,  30  L.  Ed.  305,  7  Sup.  Ct.  75,  holding  reissued 
patent  Tor  method  of  preserving  shell-fish,  enlarging  original,  is  void; 
Coon  V.  Wilson,  113  U.  S.  277,  28  L.  Ed.  965,  5  Sup.  Ct.  541,  holding 
reissued  patent  for  an  improvement  in  collars,  expanding  original,  is 
void ;  Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed. 
846,  5  Sup.  Ct.  507,  holding  reissued  patent  for  improvement  in  rolling 
sawlogs,  enlarging  or^nal,  is  void;  Mahn  v.  Harwood,  112  U.  S.  359, 
28  L.  Ed.  667,  5  Sup.  Ct.  177,  holding  reissued  patent  for  ball  covers, 
broadening  original,  is  invalid;  McMurray  v.  Mallory,  111  U.  S.  103, 
28  L.  Ed.  366,  4  Sup.  Ct.  378,  holding  reissued  patent  for  soldering-irons, 
expanding  original,  is  void;  Clements  v.  Odorless  Excavating  Apparatus 
Co.,  109  U.  S.  649,  27  L.  Ed.  1068,  3  Sup.  Ct.  530,  holding  reissued 
patent  for  privy-vault  cleaning  apparatus,  extending  original,  is  void; 
Moffitt  V.  Rogers,  106  U.  S.  428,  27  L.  Ed^  78,  1  Sup.  Ct.  74,  holding, 
where  reissued  patent  for  heei-stiffeners  contains  contrivance  essentially 
different  from  original  claim,  it  is  void;  Gage  v.  Herring,  107  U.  S.  645, 
27  L.  Ed.  603,  2  Sup.  Ct.  824,  holding  reissued  patent  for  an  improve- 
ment in  cooling  meal,  enlarging  original,  is  void;  McCreary  v.  Penn- 
sylvania Canal  Co.,  141  U.  S.  467,  35  L.  Ed.  820,  12  Sup.  Ct.  43,  holding 
reissued  patent  for  steering  boats,  containing  further  improvements,  is 
void  as  to  the  latter;  Tyler  v.  Galloway,  20  Blatchf.  446,  12  Fed.  568, 
holding,  where  reissued  patent  for  cheese-hoops  is  void  as  to  one  claim, 
valid  claim  is  entitled  to  protection ;  Fetter  v.  Newhall,  21  Blatchf.  448, 
17  Fed.  844,  holding  reissued  patent  for  improvement  in  drive-screws, 
enlarging  original,  may  be  valid  as  to  one  of  the  claims;  Dryfoos  v. 
Wiese,  22  Blatchf.  21,  19  Fed.  316,  holding,  although  reissued  patent 
for  quilting  machines,  enlarging  original,  is  void,  the  claims  of  the 
original  patent  are  valid;  Cote  v.  Moffitt,  15  Fed,  345,  holding  reissue 
may  be  valid  as  to  some  claims  and  void  as  to  others ;  Scrivner  v.  Oak- 
land Gas  Co.,  10  Sawy.  391,  22  Fed.  99,  holding  reissued  patent,  issued 
after  lapse  of  eleven  years,  is  void;  Peoria  Target  Co.  v.  Cleveland 
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Target  Co.,  47  Fed.  734,  739,  holding,  where  there  was  mistake  in  omitting 
claims,  and  reissue  is  applied  for  within  two  years,  it  will  be  upheld; 
Combined  Patents  Can  Co.  v.  Lloyd,  11  Fed.  150,  152,  holding  where 
there  has  been  no  laches,  new  claims,  founded  on  original,  may  be  in- 
serted in  the  reissue;  Stutz  v.  Armstrong,  20  Fed.  845,  846,  holding 
reissue  may  cover  claims  inadvertently  omitted;  Frazer  v.  Gates  etc. 
Iron  Works,  22  Fed.  440,  holding  reissue  may  be  granted  where  appli- 
cation was  made  within  a  year;  Whitcomb  v.  Spring  Valley  Coal  Co., 
47  Fed.  658,  holding  where,  through  sickness,  patentee  delayed  for  four 
years  to  apply  for  reissue,  and  no  intervening  rights  have  arisen,  reissue 
will  be  valid;  Burdsall  v.  Curran,  31  Fed.  919,  holding,  as  between 
assignee  and  patentee,  the  question  of  the  validity  of  the  reissue  may 
not  be  raised;  McCormick  Harvesting  Machine  Co.  v.  Aultman,  169 
U.  S.  609,  42  L.  Ed.  876, 18  Sup.  Ct.  444,  holding  application  for  reissue 
does  not  confer  jurisdiction  upon  patent  office  to  affect  original  patent; 
Poage  V.  McGowan,  15  Fed.  399,  holding  reissue  predicated  upon  an 
affidavit  that  patent  was  not  "fully  valid  and  available"  is  void;  Miller 
V.  Eagle  Mfg.  Co.,  151  U.  S.  197,  38  L.  Ed.  127,  14  Sup.  Ct.  315,  holding 
no  patent  can  issue  for  article  covered  by  prior  patent;  Consolidated 
Oil  Well  Packer  Co.  v.  Eaton,  Cole  ft  Bumham  Co.,  12  Fed.  868,  Hoe 
V.  Kahler,  23  Blatchf.  366,  25  Fed.  279,  Alaska  Refrigerator  Co.  v. 
Wisconsin  Consolidated  Co.,  47  Fed.  328,  Railway  Reg.  Co.  v.  Broadway 
etc.  Ry.  Co.,  22  Fed.  655,  Eastern  Paper  Bag  Co.  v.  Standard  Paper 
Bag  Co.,  30  Fed.  65,  Eagle  Mfg.  Co.  v.  Bradley,  35  Fed.  297,  Eastern 
•  Paper  Bag  Co.  v.  Nixon,  35  Fed.  753,  Grant  v.  Walter,  38  Fed.  596, 

Reeves  v.  Coming,  51  Fed.  784,  Featherstone  v.  Bidwell  Cycle  Co.,  53 
Fed.  118,  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  174,  179,  Johnson 
V.  Brooklyn  Heights  R.  R.  Co.,  75  Fed.  670,  Stirling  Co.  v.  Pierpoint 
Boiler  Co.,  72. Fed.  790,  Davis  Pressed  Steel  Co.  v.  Morris  Box-Lid 
Co.,  81  Fed.  415,  26  C.  C.  A.  460,  Bannerman  v.  Sanford,  85  Fed.  449, 
and  Mathews  v.  Flower,  25  Fed.  830,  831,  all  arguendo. 

f  Patentee  cannot  claim  what  he  omitted  to  claim  in  a  prior  patent,  or 

\  what  he  did  there  claim. 

t  Approved  in  Davis  etc.  Drill  Co.  v.  Plunger  Elev.  Co.,  135  Fed.  120, 

Davis  patents  Nos.  694,534  and  694,535  for  rock-boring  machine  and 

I  apparatus,  anticipated  by  prior  patent  No.  555,640,  to  same  inventor; 

i  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed.  744,  holding 

void  Jeavons  patent  No.  475,401,  claim  5,  for  oil-burner;  Thomson- 
Houston  Elec.  Co.  V.  Black  River  Traction  Co.,  124  Fed.  512,  holding: 

I  patent  composed  of  coacting  parts  and  patented  as  a  whole,  no  other 

valid  patent  can  be  issued  to  the  inventor  for  one  of  the  parts;  Wooster 
V.  Trowbridge,  115  Fed.  724,  holding  after  twenty  years'  acquiescence 
creditors  of  corporation  cannot  question  trustee's  contract  to  divide 
damages   in   infringement  suit,   the  same   being  united  with   that    of 
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another;  In  re  Lacroiz,  30  App.  D.  C.  306,  claims  of  reissue  application 
identical  with  claims  of  original  application  which  were  canceled  by 
applicant  in  response  to  official  objection  are  properly  disallowed  as 
abandoned ;  Yale  Loc^  Mfg.  Co.  v.  James,  22  Blatchf .  296,  20  Fed.  905, 
holding  reissued  patent  for  postoffice  boxes  may  not  contain  rejected 
or  abandoned  claims  of  former  patent;  New  York  Belting  etc.  Co^.  v. 
Sibley,  15  Fed.  389,  holding  disclaimers  and  limitations  imposed  by 
patent  office,  binding  upon  patentee;  Vermont  Farm  Machine  Co.  v. 
Marble,  22  Blatchf.  32,  19  Fed.  307,  holding,  where  prior  public  use  is 
not  shown,  patent  may  be  granted  for  invention  described,  but  not 
claimed  in  a  prior  patent  granted  to  patentee;  Grant  v.  Walter,  148 
U.  S.  554,  87  L-  Ed.  657,  13  Sup.  Ct.  701,  holding  features  of  improve- 
ment in  the  art  of  reeling  silk,  not  covered  by  claims,  are  not  protected 
by  patent ;  Johnson  v.  Flushing  etc.  R.  R.  Co.,  105  U.  S.  547,  26  L.  Ed. 
1165,  holding  reissue,  extending  patent  for  fastening  metals,  to  include 
fish-plate  joints,  is  void. 

Distinguished  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co., 
140  Fed.  865,  upholding  Berliner  patent  No.  534,543,  for  improvements 
in  talking-machines;  Ide  v.  Trorlicht  etc.  Carpet  Co.,  115  Fed.  145, 
53  C.  C.  A.  341,  holding  suit  for  infringement  against  several  claims 
good  only  in  part,  costs  should  be  equitably  divided  among  those  only 
who  infringed  the  patent. 

Patent  for  machine  cannot  be  reissned  for  purpose  of  claiming  process 
of  operating  it. 

Approved  in  United  States  v.  Allen,  22  App.  D.  C.  63,  process  within 
meaning  of  patent  law  is  mode  of  treatment  of  certain  materials  to  pro- 
duce certain  result,  while  machine  is  combination  of  mechanical  ele- 
ments; In  re  Frasch,  27  App.  D.  C.  31,  process  and  apparatus,  while 
presumptively  independent,  may  be  so  connected  in  design  and  opera- 
tion as  to  constitute  unitary  invention,  and  when  unitary  ma^  be  claimed 
in  same  application;  McKay  v.  Jackman,  20  Blatchf.  470,  473,  12  Fed. 
617,  620,  holding  reissued  patent  for  sewing-machines,  including  process, 
is  void  as  to  the  latter;  Wing  v.  Anthpny,  106  U.  S.  146, 147,  27  L.  Ed. 
III9  112,  1  Sup.  Ct.  97,  holding  reissued  patent  claiming  photographic 
process  is  void ;  Heald  v.  Rice,  104  U.  S.  749,  753,  26  L.  Ed.  914,  916» 
holding  reissued  patent  for  steam  boiler,  claiming  process,  is  void. 

Distinguished  in  In  re  Heroult,  29  App.  D.  C.  48,  50,  51,  where  foreign 
inventor  obtained  patent  for  electric  furnace,  and  upon  being  advised 
that  patent  did  not  cover  process,  without  unnecessary  delay  applied 
for  reissue  covering  process,  he  was  entitled  to  reissue. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  0.  188. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  R.  0.  8. 
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• 

Miscellaneons.  Cited  in  Steinmetz  v.  Allen,  192  U.  S.  561,  48  L.  Ed. 
562,  24  Sup.  Ct.  422,  holding  invalid  rule  41,  patent  office  practice, 
pi'«venting«  inventor  from  uniting  in  one  application  process  and  appa-. 
ratus  claims  for  substantially  same  invention ;  International  Postal 
Supply  Co.  V.  Bruce,  114  Fed.  511,  holding  although  court's  jurisdic- 
tion was  doubtful,  plea  of  postmaster  that  he  had  never  used  patents 
in  the  office  was  sustainable  on  authority  of  40  Fed.  579;  Campbell  v. 
James,  31  Fed.  526,  Amendments  to  Rules,  108  U.  S.  3,  27  L.  Ed.  630, 
1  Sup.  Ct.  127,  and  Grosvenor  v.  Dashiell,  62  Fed.  587,  generally. 

104  n.  8.  386-407,  26  L.  Ed.  757,  DAVI8  ▼.  GAINES. 

araating  of  order  to  sell  property  of  an  estate  is  an  adjudication  upon 
all  Jurisdictional  prerequisites. 

Approved  in  The  John  Twoohy  Jr.,  189  Fed.  968,  title  acquired  by 
purchaser  at  judicial  sale  made  under  decree  of  court  having  jurisdic- 
tion is  not  affected  by  reversal  of  such  decree  for  errors  or  irregu- 
larities; Rexford  v.  Brunswick-Balke-CoUender  Co.,  181  Fed,  471,  472, 
104  C.  C.  A.  210,  purchaser  of  real  property  at  sale  held  by  lunatic's 
commission  under  probate  order  is  not  chargeable  with  errors  or  irregu- 
larities in  proceedings,  and  heirs  of  .lunatic  were  estopped  by  judgment 
to  impeach  title  of  purchasers;  Rexford  v.  Brunswick-Balke-Collender 
Co.,  181  Fed.  471,  472,  104  C.  C.  A.  210,  where  court  had  jurisdiction 
of  parties  and  subject  matter,  judgment  could  not  be  attacked  collat- 
erally for  errors  or  irregularities  in  subsequent  proceedings  except  for 
fraud;  Hagerman  v.  Meeks,  13  N.  M.  575,  86  Pac.  803,  probate  court 
had  jurisdiction  to  enter  order  and  judgment  appointing  special  guardian 
of  minor  heirs  and  for  sale  of  laud,  and  judgment  cannot  be  attacked 
collaterally  in  this  proceeding. 

Distinguished  in  Chilton  v.  Harris,  179  Mo.  App.  270,  166  S.  W.  1085, 
where  execution  sale  is  void  because  of  death  of  execution  creditor,  pur- 
chaser may  be  relieved  from  purchase  by  application  to  court  rendering 
judgment  and  issuing  execution. 

Probate  sale  Is  a  proceeding  In.  rem. 
Approved  in  Clark  v,  Rossier,  10  Idaho,  359,  78  Pac.  360,  probate 
court  sale  is  not  collaterally  attackable;  Smythe  v.  Henry,  41  Fed.  713, 
holding  courts  of  equity  have  inherent  jurisdiction  to  decree  a  sale  of 
land  to  pay  decedent's  debts. 

Conveyance  by  executor  In  due  form,  and  under  proper  order  of  court* 
Is  not  affected  by  dlscoyery  of  later  wilL 

Approved  in  Phelps  v.  Elliott,  35  Fed.  460,  holding  purchaser  from 
defendant  of  bonds,  with  knowledge  of  suit,  takes  them  subject  to  the 
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determination  on  appeal;  Newman  v.  Waterman,  63  Wis.  618,  5^3  Am. 
Rep.  312,  23  N.  W.  698,  arguendo. 
Distinguished  in  Hughes  v.  Burriss,  85  Mo.  6^7? 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  R.  A. 
51. 

Effect  of  delay  in  probating  wills.    Note,  57  L.  R.  A.  254,  256,  261. 

Ezecntor>8  deed,  reciting  due  publication  and  proceedings,  and  his  ac< 
count  showing  item  of  expense  for  advertising,  held  sufficient  evidence, 
after  sixty  years'  possession  thereunder,  of  due  advertisement. 

Approved  in  Wilson  v.  Snow,  228  U.  S.  221,  50  L.  R.  A.  (N.  S.)  604, 
57  L.  Ed.  811,  33  Sup.  Ct.  487,  deed  over  forty  years  old  containing 
recitals  that  it  was  executed  by  administrator  under  power  of  sale  given 
by  order  of  court  will  be  presumed  to  have  been  executed  in  accordance 
with  such  recitals;  Butterfield  v.  Miller,  195  Fed.  208,  115  C.  C.  A, 
152,  while  recitals  in  deed  were  sufficient  to  raise  presumption  of 
apxx)intment  of  administrator  as  secondary  evidence,  they  were  not  com- 
I)etent  in  absence  of  some  showing  that  court  record  of  appointment 
could  not  be  produced;  Anderson  v.  Cole,  234  Mo.  4,  136  S;  W.  396, 
general  warranty  deed  executed  in  1878,  reciting  consideration,  and 
through  which  plaintiff  in  ejectment  claims  title  by  mesne  conveyance, 
is  "ancient  document,"  and  its  recitals  are  admissible  as  evidence  of 

facts  stated. 

• 

Where  proceeds  of  void  probate  sale  are  applied  to  satisfaction  of  de- 
cedent's mortgage,  which  is  a  valid  lien  against  the  estate,  purchaser  is 
subrogated  to  rights  of  mortgagee. 

Approved  in  Marx  v.  Clisby,  130  Ala.  513,  30  South.  521,  holding  bill 
of  several  beneficiaries  will  be  dismissed  regarding  trust  property  in 
hands  of  purchaser  under  unauthorized  trustee  sale  unless  they  account 
for  benefits  of  sale ;  Baker  v.  Martin,  156  Ind.  59,  59  N.  E.  176,  holding 
mortgage  by  administrator  against  land,  the  wife  to  have  one-third 
undivided  interest  if  not  remarried,  is  good  against  her  share  if  she 
remarries;  Junior  Order  B.  &  L.  Assn.  v.  Sharpe,  63  N.  J.  Eq.  503,  52 
Atl.  834,  holding  an  execution  sale  being  void  judgment  debtor  was 
not  estopped  from  recovering  premises  as  against  mortgagee,  debtor 
having  done  no  acts  nor  made  any  statements;  Dutcher  v^  Hobby,  86 
Ga.  201,  22  Am.  St.  Rep.  445,  10  L.  R.  A.  473,  12  S.  E.  357,  holding  void 
sale  upon  foreclosure  proceedings  entitles  purchase^  to  be  subrogated 
to  rights  of  mortgagee ;  Bruschke  v.  Wright,  166  111.  196,  57  Am.  St.  Rep. 
132,  46  N.  E.  818,  holding  purchaser  at  void  foreclosure  sale  is  sub- 
rogated to  rights  of  mortgagee;  Lawrence  v.  United  States,  71  Fed. 
232,  holding  bank  lending  money  to  government  contractor  not  entitled 
to  subrogation. 
XI— 35 
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Distinguished  in  dissenting  opinion  in  Jennings  v.  Parr,  51  S.  C.  212, 
28  S.  E.  90. 

Right  of  purchaftr  at  invalid  jadieial  sale  to  subrogation  and  to 
retain  possession  until  repaid  amount  of  his  bid.  Note,  2  Am. 
St  R^.  S29,  330. 

104  XT.  &  407-410,  26  L.  Ed.  823,  HYDE  ▼.  RUBLE. 

Under  act  of  1875,  removal  cannot  be  had  unless  parties  on  one  side 
are  citizens  of  different  States  from  those  on  the  other,  or  there  is  a  sep- 
arable controversy  between  citizens  of  different  States. 

Approved  in  O'Conor  v.  Texas,  202  U.  S.  607,  60  L.  Ed.  1126,  26  Sup, 
Ct.  726,  alien  nonresident  cannot  remove  State  action;  Geer  v.  Ma- 
thieson  Alkali  Works,  190  U.  S.  432,  47  L.  Ed.  1125,  23  Sup.  Ct.  809, 
holding  separable  controversy  existing  between  plaintiff's  and  defend- 
ant's companies  to  which  the  individual  defendants  are  not  necessary 
parties,  the  case  is  rightfully  removed  to  Federal  courts  Baillie  ▼. 
Backus,  230  Fed.  716,  where  minority  stockholder,  citizen  of  Oregon, 
sues  corporation  of  Oregon  and  nonresident,  who  controls  corporation, 
for  accounting  and  bill  charges  joint  participation  in  common  scheme 
to  withdraw  surplus  funds  of  mining  company,  suit  was  not  removable 
as  to  nonresident  individual;  Wright  v.  Ankeny,  217  Fed.  986,  liability 
of  each  stockholder  of  insolvent  corporation  is  distinct  and  separate, 
and  where  receiver  seeks  recovery  against  several  stockholders  in  single 
action,  nonresident  defendant  may  remove  cause  as  to  him  to  Federal 
court;  In  re  Silvies  River,  199  Fed.  502,  where  in  proceedings  before 
State  board  of  control  to  determine  water  rights  to  river  in  Oregon 
against  citizens  and  noncitizens  claiming  rights  to  water,  each  claimant 
was  directly  interested  in  correct  determination  of  other  claims,  de- 
fendant, who  was  citizen  of  another  State,  could  not  remove  cause  as 
to  him  to  Federal  court;  Buck  v.  Felder,  196  Fed.  422,  where  complaint 
against  foreign  corporation  and  others  presented  separable  controversy 
as  to  sucli  corporation,  right  of  corporation  to  remove  cause  to  Federal 
court  was  not  affected  by  fact  that  it  was  interested  as  stockholder 
in  another  defendant  corporation;  MeMullen  v.  Halleck  Cattle  Co., 
193  Fed.  284,  where  plaintiff  sued  to  quiet  title  to  use  of  portion  of 
waters  of  creek  making  nonresident  cattle  company  and  nine  others 
defendants,  cattle  company  whose  claim  was  not  connected  with  use, 
claim  or  appropriation  of  any  other  defendant  could  remove  cause  to 
Federal  court;  Regis  v.  United  Drug  Co.,  180  Fed.  207,  bill  by  residents 
of  Massachusetts  to  restrain  infringement  of  trademark  against  Xew 
Jersey  corporation  and  its  president,  who  was  resident  of  Massachusetts, 
did  not  show  separable  controversy  authorizing  removal  by  corporation 
to  Federal  court;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A. 
463,  in  action  of  trespass  to  try  title,  where  different  persons  claiming^ 
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title  are  made  parties,  and  some  of  defendants  as  well  as  plaintiffs  are 
citizens  of  State,  nonresident  defendant  cannot  remove  cause  to  Federal 
court;  Manufacturers'  Commercial  Co.  y.  Brown  Alaska  Co.,  148  Fed. 
310,  where  maker  and  indorsers  of  note  are  sued  jointly,  action  may 
be  removed  by  any  defendant  who  could  have  removed  if  sued  alone, 
irrespective  of  citizenship  of  codef endants ;  Cella  v.  Brown,  136  Fed. 
445,  where  citizen  of  Missouri  sued  A  to  avoid  railroad  reorganization 
contract,  and  for  specific  performance  of  A's  contract  to  convey  pledged 
securities  of  railroads,  and  bill  alleged  codefendant  through  whom 
transaction  was  to  be  carried  out  insisted  on  invalid  conditions,  com- 
plainant could  remove,  though  codefendant  was  citizen  of  same  State; 
Boatmen's  Bank  v.  Fritzlen,  135  Fed.  663,  68  C.  C.  A.  288,  suit  to  avoid 
prior  mortgage  and  to  foreclose  junior  mortgage  involves  separable 
controversy;  Lathrop,  Shea  &  Henwood  Co.  v.  Pittsburg  etc.  R.  Co., 
135  Fed.  620,  where  in  action  against  railroad  and  construction  com- 
pany for  services  citizenship  of  latter  only  was  diverse,  and  it  acted 
as  agent  for  railroad,  action  not  removable;  Miller  v.  Clifford,  133  Fed. 
884,  5  L.  E.  A.  (N.  S.)  49,  67  C.  C.  A.  52,  equity  suit  on  behalf  of  all 
creditors  of  Colorado  bank  to  enforce  stockholder's  liability  under  Colo- 
rado statute  cannot  be  removed  by  single  stockholder;  Groel*  v.  United 
Elec.  Co.,  132  Fed.  264,  in  suit  by  stockholder  in  own  name  on  right 
of  action  in  corporation,  latter  is  indispensable  party,  and  for  purpose 
of  Federal  jurisdiction  is  aligned  with  defendant  when  its  officers  are 
opposed  to  object  sought  by  plaintiff  and  with  plaintiff  when  opposition 
not  shown;  Harley  v.  Home  Ins.  Co.,  125  Fed.  793,  holding  defendant 
and  plaintiff  of  same  State  joined  to  defendant  of  another,  who  applies 
for  removal,  same  is  determinable  from  complaint  alone;  Seaboard  Air 
Line  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  123  Fed.  631,  holding,  although 
there  are  other  defendants  in  State  where  suit  is  pending,  a  defendant 
citizen  of  another  State  can  remove  suit  on  ground  of  local  prejudice; 
Smedley  v.  Smedley,  110  Fed.  258,  holding  where  there  was  not  a 
separable  controversy  between  plaintiff  and  defendants,  a  removal  was 
improper,  and  cause  was  properly  remanded;  Yountsey  v.  Hoffman,  108 
Fed.  701,  holding  where  removal  was  obtained  by  one  of  several  de- 
fendants on  ground  of  separable  controversy  and  suit  is  dismissed  as 
to  the  one.  Federal  jurisdiction  ceases;  Broadway  Ins.  Co.  v.  Chicago 
etc.  Ry.  Co.,  101  Fed.  510,  holding  a  suit  improperly  removed  remand- 
ing is  not  affected  by  claim  of  defendant  that  no  cause  of  action  is 
stated  on  the  merits;  Colburn  v.  Hill,  101  Fed.  505,  41  C.  C.  A.  467, 
holding  writing  suit,  after  removal,  with  other  suits  between  some  of 
same  parties,  subsequently  commenced  in  said  court,  does  not  affect 
jurisdiction  of  court;  Jarvis  v.  Crozier,  98  Fed.  755,  holding,  when 
necessary  for  removal.  Federal  court  may  rearrange  the  parties,  and 
where  an  infant  is  a  party  appoint  guardian  ad  litem  to  represent  him ; 
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Gates  Iron  Works  v.  Pepper,  98  Fed.  450,  holding  same  codefendants 
being  adversely  interested  and  citizens  of  same  State  with  defendant, 
the  latter  cannot  remove  cause  on  simple  ground  of  diverse  citizenship; 
Perrin  v.  Lepper,  26  Fed.  547,  holding  in  suit  against  deceased  partner 
and  legatees  for  accounting,  nonresident  legatee  not  entitled  to  removal; 
Douglas  v.  Richmond  etc.  R.  R.  Co.,  106  N.  C.  79,  10  S.  E.  1052,  holding, 
in  action  for  injunction  and  accounting,  nonresident  defendant  not  enti- 
tled to  removal;  Board  of  Trustees  of  Oberlin  College  v.  Blair,  70  Fed. 
417,  holding  suit  to  set  aside  sale,  and  for  an  accounting,  one  of  the 
defendants  being  a  nonresident,  is  not  removable;  Moore  v.  North  River 
Construction  Co.,  22  Blatchf.  116,  19  Fed.  803,  holding  suit  to  impose 
lien  upon  property  fraudulently  sold  may  not  be  removed;  Torrence  v. 
Shedd,  144  U.  S.  530,  36  L.  Ed.  581,  12  Sup.  Ct.  727,  holding,  where 
nonresident  intervenes  in  a  partition  suit,  cause  not  removable;  Folsom 
V.  Continental  Bank,  4  Woods,  521,  522,  14  Fed.  497,  498,  holding  suit 
on  joint  bond  not  removable  by  nonresident  defendant;  Rogers  v.  Van 
Nortwick,  45  Fed.  514,  holding  action  against  corporation  and  nonresi- 
dents to  determine  owuei*ship  of  stock  not  removable;  New  Orleans  v. 
Seixas,  35  La.  Ann.  41,  holding  suit  to  set  aside  injunction  proceeding,  and 
to  recover  stock  against  sheriff  and  nonresident  corporation,  not  remov- 
able ;  Weller  v.  Pace  Tobacco  Co.,  32  Fed.  862,  holding  in  action  against 
corporation  to  compel  assignment  of  stock,  nonresident  interveners  not 
entitled  to  removal;  Crump  v.  Thurber,  115  U.  S.  60,  29  L.  Ed.  829,  6 
Sup.  Ct.  1156,  holding  suit  against  corporation  an'd  nonresident  to  estab- 
lish ownership  of  stock  may  not  be  removed;  Stone  v.  South  Carolina, 
117  U.  S.  433,  29  L.  Ed.  968,  6  Sup.  Ct.  800,  holding  suit  to  recover 
money  loaned  to  firm  may  not  be  removed  at  instance  of  nonresident 
partner;  Brooks  v.  Clark,  119  U.  S.  511,  30  L.  Ed.  486,  7  Sup.  Ct.  303, 
holding  suit  upon  money  demand  against  surviving  partner  may  not 
be  removed  at  instance  of  nonresident ;  Yearian  v.  Homer,  36  Fed.  131, 
holding  bill  against  partner  and  nonresident  corporation  for  an  account- 
ing is  not  removable;  Patchin  v.  Hunter,  38  Fed.  53,  holding  suit  against 
firm  on  promissory  note,  one  of  partners  being  a  nonresident,  is  not 
removable;  Atlantic  Fertilizing  Co.  v.  Carter,  88  Fed.  708,  holding  suit 
in  nature  of  creditor's  bill,  some  of  defendants  being  nonresidents,  is 
not  removable;  Mecke  v.  Valley  town  Mineral  Co.,  122  N.  C.  798,  29 
S.  E.  782,  holding  action  in  nature  of  creditor's  bill,  one  of  defendants 
being  a  nonresident,  is  not  removable;  Kennedy  v.  Ehlen,  31  W.  Va. 
558,  8  S.  E.  408,  holding  suit  for  specific  performance,  where  one  of 
plaintiffs  is  a  nonresident j  is  not  removable;  Ames  v.  Chicago  etc.  Ry. 
Co.,  39  Fed.  882,  883,  holding  action  to  foreclose  lien  against  contractor 
and  nonresident  corporation  may  not  be  removed;  City  of  Le  Mars  v. 
Iowa  Falls  etc.  Ry.  Co.,  4  McCrary,  220,  48  Fed.  662,  holding  con- 
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demnation  suit  against  owner  and  nonresident,  perpetual  lessee,  may 
not  be  removed;  Clarke  v.  Figgins,  27  W.  Va.  668,  holding  suit  to  de- 
clare deed  void  in  fraud  of  creditors,  one  of  the  defendants  being  a 
nonresident,  is  not  removable;  Winchester  v.  Loud,  108  U.  S.  132,  27 
L.  Ed.  678,  2  Sup.  Ct.  312,  holding,  in  suit  for  accounting,  and  for 
removal  of  trustees,  the  action  not  being  severable,  nonresident  defend- 
ant not  entitled  to  removal;  Corbin  v.  Van  Brunt,  105  U.  S.  578,  26 
L.  Ed.  1176,  holding,  where  the  case  of  the  nonresident  is  a  mere  adjunct 
to  a  suit  to  recover  land  and  damages,  removal  may  not  be  had ;  Ander- 
son v.  Appleton,  32  Fed.  859,  holding,  in  suit  to  establish  a  will,  non- 
resident defendant  not  entitled  to  removal;  Fras^r  v.  Jennidon,  106 
U.  S.  194,  27  L.  Ed.  132,  1  Sup.  Ct.  174,  holding,  where  one  of  the  con- 
testants of  a  will  was  a  nonresident,  removal  may  not  be  had;  Conneli 
v.  Utica  etc.  Ry.  Co.,  13  Fed.  241,  holding  action  not  removable  where 
one  of  defendants  was  a  resident  of  the  same  State  as  plaintiff;  Blum 
V.  Thomas,  60  Tex.  161,  holding  action  against  firm  for  conversion,  one 
of  the  partners  being  a  nonresident,  is  not  removable;  Peninsular  Iron 
Co.  V.  Stone,  121  U.  S.  633,  80  L:  Ed.  1020,  7  Sup.  Ct.  1011,  holding, 
where  suit  for  accounting  cannot  be  prosecuted  without  the  presence  of 
all  the  parties,  nonresident  not  entitled  to  removal ;  Townsend  v.  Sykes, 
38  La.  Ann.  411,  holding  suit  to  annul  conveyance,  one  of  defendants 
being  a  nonresident,  is  not  removable;  New  Jersey  Zinc  etc.  Co.  v. 
Trotter,  18  Fed.  339,  holding  bill  to  reform  deeds  not  removable  by  non- 
resident defendant;  Northern  Pac.  R.  R.  Co.  v.  Lowenberg,  9  Sawy. 
351,  18  Fed.  342,  holding  action  by  railroad*  company  to  appropriate 
property  of  tenants  in  common  is  severable,  and  nonresident  entitled 
to  removal;  Long  v.  Buford,  24  Fed.  247,  holding  action  to  impose  trust 
upon  property  not  removable  by  nonresident  defendant;  Baltimore  etc. 
Tel.  Co.  V.  Morgan's  Louisiana  etc.  S.  S.  Co.,  37  La.  Ann.  888,  holding, 
in  condemnation  proceedings,  nonresident  intervener  not  entitled  to 
removal;  In  re  Jamecke  Ditch,  69  Fed.  170,  holding  suit  to  establish 
drains,  one  of  defendants  being  a  nonresident,  not  removable;  Barth 
V.  Coler,  60  Fed.  468,  9  C.  C.  A.  81,  holding  suit  against  sheriff  and 
nonresident  purchaser,  to  set  aside  sale,  on  ground-  of  fraud,  not  re- 
movable; Mutual  Reserve  Fund  Life  Assn.  v.  Farmer,  77  Fed.  932,  23 
C.  C.  A.  574,  holding  action  on  bond,  surety  being  a  nonresident,  is  not 
removable;  Davis  v.  County  Court,  88  Fed.  706,  holding  suit  against 
county  and  nonresident,  to  restrain  erection  of  courthouse,  not  remov- 
able; City  of  New  York  v.  New  Jersey  etc.  Transp.  Co.,  24  Fed.  818, 
holding  in  action  to  restrain  operation  of  ferry,  where  it  appears  non- 
resident corporation  is  sole  party  in  interest,  cause  is  removable;  Sagi- 
naw Gas-Light  Co.  v.  City  of  Saginaw,  28  Fed.  531,  holding,  in  suit  to 
determine  conflicting  grants  to  right  to  light  streets,'  Circuit  Court  of 
United  States  has  original  jurisdiction;  Mayor  v.  Independent  Steam- 
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ferry,  may  not  be  removed  by  nonresident  defendant;  Western  Union 
Tel.  Co.  v.  Brown,  32  Fed.  341,  holding,  in  suit  upon  bond,  nonresident 
defendant  not  entitled  to  removal;  Boyd  v.  Gill,  21  Blatchf.  548,  19 
Fed.  148,  holding  suit  brought  for  separate  accounting  against  persons 
appropriating  property  of  corporation  may  be  removed;  Mut.  Life 
Ins.  Co.  V.  Ghamplin,  22  Blatchf.  338,  21  Fed.  88,  holding  interpleader 
suit  on  life  insurance  policy  may  be  removed  by  nonresident;  Arrow- 
smith  v.  Nashville  etc.  R.  R.  Co.,  57  Fed.  169,  holding  nonresident  de- 
fendant, by  filing  separate  answer  to  joint  action  of  tort,  not  entitled 
to  removal;  Tuedt  v.  Carson,  4  McCrary,  429,  13  Fed.  355,  holding, 
where  plaintiff  elects  to  sue  tort-feasors  jointly,  removal  may  not  be 
had;  Kaitel  v.  Wylie,  38  Fed.  867,  holding,  where  tort-feasors  are  sued 
jointly,  one  of  them  being  a  nonresident,  causQ  not  removable;  Bowley 
V.  Richmond  etc.  R.  R.  Co.,  110  N.  C.  317,  14  S.  E.  777,  holding  action 
for  personal  injuries  against  railroad  corporation,  one  of  which  is  a 
nonresident,  is  not  removable;  O'Kelly  v.  Richmond  etc.  R.  R.  Co.,  89 
N.  C.  60,  holding  joint  action  for  perspnal  injuries  against  railroad 
corporations,  one  of  which  is  a  nonresident,  is  not  removable;  Thomp- 
son V.  Chicago  etc.  Ry.  Co.,  60  Fed.  774,  holding  suit  for  personal  in- 
juries against  railroad  corporations,  one  of  which  is  a  nonresident,  is 
not  removable;  Little  v.  Giles,  118  U.  S.  601,  80  L.  Ed,  271,  7  Sup.  Ct. 
35,  holding  suit,  charging  defendants  as  joint  trespassers,  may  not  be 
removed  by  nonresident  defendant;  Gudger  v.  Western  North  Carolina 
R.  R.  Co.,  87  N.  C.  327,  329,  holding,  where  nonresidents  voluntarily 
become  parties  in  action  for  personal  injuries,  removal  will  not  be 
granted;  Woodrum  v.  Clay,  33  Fed.  899,  holding,  in  action  against 
importer  and  purchaser,  for  illegally  bringing  cattle  within  the  State, 
nonresident  defendant  not  entitled  to  removal;  King  v.  Cornell,  106 
U.  S:  396,  27  L.  Ed.  60,  1  Sup.  Ct.  312,  holding,  where  alien  is  joined 
as  defendant,  he  is  not  entitled  to  removal;  Gudger  v.  Western  N.  C. 
R.  R.  Co.,  21  Fed.  83,  84,  holding  separate  controversies  are  separate 
causes  of  action,  either  of  which  might  be  sued  on  alone;  A3n:es  v. 
Wiswall,  112  U.  S.  193,  28  L.  Ed.  696,  5  Sup.  Ct.  93,  holding  filing  of 
separate  answers  in  suit  to  foreclose  mortgage  does  not  create  separate 
controversies ;  Louisville  etc.  R.  R.  Co.  v.  Ide,  114  U.  S.  55,  56,  29  L.  Ed. 
64,  5  Sup.  Ct.  737,  holding  filing  of  separate  answers  to  suit  on  joint 
liability  does  not  divide  suit  into  separate  controversies ;  Clark  v.  Chicago 
etc.  Ry.  Co.,  3  McCrary,  593,  11  Fed.  367,  holding,  where  action  sound- 
ing in  tort  is  severable,  nonresident  entitled  to  removal;  Capital  City 
Bank  v.  Hodgin,  22  Fed.  210,  holding  suit  to  set  aside  chattel  mort- 
gage as  fraudulent  is  severable,  and  may  be  removed;  Langdon  v.  Fogg, 
21  Blatchf.  395,  18  Fed.  7,  holding,  where  bill  asks  for  a  severable 
accounting,  suit  is  removable;  Holland  v.  Chambers,  110  U.  S.  60,  28 
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L.  Ed.  70,  3  Sup.  Ct.  427,  holding  petition  for  removal  must  be  filed 
in  State  court  during  the  terms;  Baltimore  ete.  R.  R.  Co.  v.  Bates,  119 
U.  S.  467,  80  L.  Ed,  488,  7  Sup.  Ct.  286,  holding  petition  for  removal 
may  be  filed  any  time  before  trial;  HoUister  v.  Bell,  8  Sawy.  349,  17 
Fed.  705,  holding  law  under  which  removal  was  had  having  been  re- 
pealed, cause  should  be  removed ;  United  States  v.  Huffmaster,  13  Sawy. 
282,  35  Fed.  82,  holding  Circuit  Court  has  no  jurisdiction  of  action 
wherein  government  is  plaintiff  to  recover  money  or  property  unless 
value  in  controversy  exceeds  five  hundred  dollars ;  Ayres  v.  Watson,  113 
U.  S.  597,  28  L.  Ed.  1094,  5  Sup.  Ct.  642,  holding  party  procuring  re- 
moval estopped  from  objecting;  Jones  v.  Foster,  61  Wis.  27,  20  N.  W. 
785,  Kellyw.  Houghton,  9  Sawy.  19,  23  Fed.  417,  Eldred  v.  Becker, 
60  Wis.  46,  18  N.  W.  644,  and  Mairer  v.  Olmstead,  24  Fed.  194,  all 
arguendo. 

Distinguished  in  Deepwater  Ry.  Go.  v.  Western  Pocahontas  ete.  Lum- 
ber Co.,  152  Fed.  831,  in  proceeding  in  State  court  by  railroad  to  con- 
demn right  of  way  in  which  owners  of  different  tracts  of  land  are  joined 
as  permitted  by  code,  there  is  separable  controversy,  and  defendants 
who  are  citizens  of  other'  States  may  remove  cause  as  to  them  to  Fed- 
eral courts. 

Distinguished  also  in  Deford  v.  Mehaffy,  14  Fed.  181,  and  Western 
Union  Tel.  Co.  v.  Griffith,  104  Ga.  59,  30  S.  E.  421. 

Removal  of  cause  because  of  separable  controversy.    Note,  5  L.  R.  A. 
OX.  8.)  54,  59,  66,  79,  98. 

104  U.  8.  41(ML18,  26  L.  Ed.  797,  BBONSON  v.  BCmTLTEXf. 

I 

Judgments,  decrees  and  orders,  however  conclusiTe  in  character,  are 
imder  control  of  the  court  during  term  at  which  rendered;  thereafter,  only 
appellate  court  can  correct. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  68,  69,  69  L.  Ed.  135, 
136,  35  Sup.  Ct.  16,  where  writ  of  error  has  been  issued  to  review 
judgment  of  conviction  in  criminal  case,  court  cannot  enter  order  for 
new  trial  after  expiration  of  term  on  newly  discovered-  evidence;  In  re 
Metropolitan  Trust  Co.,  218  U.  S.  320,  54  L.  Ed.  1055,  31  Sup.  Ct.  18, 
Circuit  Court  had  no  power  to  set  aside  decree  in  favor  of  trust  com- 
pany after  expiration  of  terra,  and  mandamus  was  proper  remedy  to 
compel  it  to  reinstate  such  decree;  Wetmore  v.  Karrick,  205  U.  S.  151, 
157,  61  L.  Ed.  749,  751,  27  Sup.  Ct.  434,  where  judgment  was  rendered 
in  favor  of  defendant  and  cause  dismissed,  new  judgment  against  de- 
fendant cannot  be  rendered  at  subsequent  term  without  notice,  where 
defendant  could  have  pleaded  discharge  in  bankruptcy;  Gagnon  v. 
United  States,  193  U.  S.  456,  48  L.  Ed.  747,  24  Sup.  Ct.  510,  judgment 
of  naturalization  never  recorded  or  record  of  which  is  lost  cannot  be 
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entered  by  law  court  nunc  pro  tunc  thirty-three  years  after  rendition; 
Tubman  v.  Baltimore  etc.  R.  R.  Co.,  190  U.  S.  39,  47  L.  Ed.  947,  23  Sup. 
Ct.  778,  holding  judgment  dismissing  case  for  want  of  prosecution 
cannot  at  subsequent  term  be  set  aside  where  no  showing  of  fraud  or 
surprise  is  made;  Forty  Fort  Coal  Co.  v.  Kirkendall,  233  Fed.  706, 
judgment  cannot  be  vacated  by  Federal  court  after  term  on  mere  mo- 
tion; United  States  v.  Midway  Northern  Oil  Co.,  232  Fed.  624,  where 
petition  for  rehearing  is  filed  during  term  by  leave  of  court,  decree  does 
not  become  final  until  petition  is  disposed  of;  In  re  National  Telephone 
Mfg.  Co.,  230  Fed.  788,  denying  motion  to  vacate  judgment  after  term 
and  enter  new  judgment  in  order  that  writ  of  error  might  be  taken, 
where  such  writ  had  been  taken  from  wrong  court  and  time  had  elapsed 
for  taking  writ  from  this  court;  Levy  v.  Caledonian  Ins.  Co.,  226  Fed. 
337,  motion  made  to  vacate  judgment  at  succeeding  term  came  too  late ; 
Hughes  V.  New  York  etc.  R.  Co.,  225  Fed.  569,  under  court  rule  extend- 
ing term,  for  purpose  of  making  motion  for  new  trial,  for  three  months 
from  time  of  entering  verdict  or  judgment,  motion  for  new  trial  made 
within  three  months  from  entry  of  judgment  was  during  term;  Storey 
v.  Storey,  221  Fed.  263,  order  granting  new  trial  is  interlocutory,  and, 
if  erroneously  granted,  may  be  set  aside  after  term,  and  judgment  ren- 
dered on  verdict;  In  re  Dennett,  215  Fed.  677,  678,  131  C.  C.  A.  607, 
action  of  court  in  assuming  to  modify  decree  on  motion  made  after  term 
is  without  jurisdiction,  and  reviewable  by  writ  of  error  or  appeal; 
Tryon  v.  Pennsylvania  R.  Co.,  213  Fed.  50,  Federal  District  Court  cannot 
vacate  judgment  after  term,  except  to  correct  clerical  errors,  and  judg- 
ment against  plaintiff  for  want  of  prosecution  could  only  be  set  aside 
after  term  by  suit  in  equity;  Wellman  v.  Bethea,  213  Fed.  369,  370, 
Federal  court  has  no  power  to  entertain  motion  to  vacate  judgment  after 
term;  Cheatham  Electric  Switching  Device  Co.  v.  Transit  Dev.  Co.,  203 
Fed.  290,  court  is  without  power  to  change  record  of  verdict  after  dis- 
charge of  jury,  to  show  special  findings,  where  it  was  entered  as  general 
verdict  only;  L.  E.  Waterman  Co.  v.  Standard  Drug  Co.^  202  Fed.  170, 
120  C.  C.  A.  455,  injunction  order  entered  at  prior  term  is  not  open 
to  modification  on  rule  to  show  cause  at  subsequent  term ;  Miocene  Ditch 
Co.  V.  Campion  Min.  &  Trading  Co.,  197  Fed.  499,  117  C.  C.  A.  61, 
Court  of  Appeals  lost  jurisdiction  at  end  of  term,  and  motion  to  recall 
mandate  of  reversal  after  end  of  term  on  ground  of  fraud  should  not 
be  granted ;  Sanborn  v.  Bay,  194  Fed.  40,  114  C.  C.  A.  57,  judgment  does 
not  take  final  effect  for  purposes  of  writ  of  error  until  motion  for  new 
trial  has  been  disposed  of;  Tiberg  v.  Warren,  192  Fed.  463,  112  C.  C.  A. 
596, ,  order  discharging  prisoner  in  habeas  corpus  may  be  vacated  at 
same  term  at  which  it  was  entered ;  United  States  v.  Rothstein,  187  Fed. 
269,  109  C.  C.  A.  521,  order  of  District  Court  setting  aside  void  judg- 
ment of  conviction  in  criminal  case  rendered  at  previous  term  on  ground 
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of  invalidity  of  statute  upon  which  it  was  based  was  not  without  juris- 
iliction,  and  cannot  be  attacked  collaterally  by  government  in  action 
by  defendant  to  recover  fine  paid  under  such  void  judgment;  Brown  v. 
Allcbach,  182  Fed.  265,  denying  stockholder's  petition  made  after  term 
to  strike  off  decree  directing  assessment  on  stockholders;  Dalton  v. 
Hazelet,  182  Fed.  569,  105  C.  C.  A.  99,  where  court  directed  plaintiff's 
counsel  to  prepare  findings  of  fact,  conclusions  of  law  and  decree  and 
allowed  thirty  days  for  that  purpose,  plaintiffs  were  entitled  to  present 
for  allowance  and  file  findings  and  decree  immediately,  and  decree  was 
final  from  date  of  filing;  Waskey  v.  Hammer,  179  Fed.  274,  102  C.  C.  A. 
629,  Circuit  Court  of  Appeals  has  no  power  to  entertain  motion  to  recall 
mandate  after  expiration  of  term;  Missouri  Pac.  Ry.  Co.  v.  Jones,  170 
Fed.  126,  Federal  court  having  entered  decree  adjudging  statute  estab- 
lishing railroad  rates  void  as  confiscatory,  reserving  jurisdiction  for 
modification  of  decree  if  conditions  change  will  enjoin  State  attorney 
from  prosecuting  suit  in  State  court  to  restrain  railroad  from  charging 
more  than  statutory  rate,  purpose  of  which  is  to  relitigate  validity  of 
statute;  United  States  v.  New  York  Cent.  &  H.  R.  R.  Co.,  164  Fed. 
325,  90  C.  C.  A.  256,  after  expiration  of  term  at  which  judgment  was 
rendered  against  defendant  in  criminal  case,  court  has  no  power  to 
declare  such  judgment  abated  because  of  subsequent  death  of  defend- 
ant; Loeser  v.  Savings  Deposit  Bk.  etc.  Co.,  163  Fed.  213,  89  C.  C.  A. 
642,  fact  that  Circuit  Court  of  Appeals  reviewed  judgment  of  court 
of  bankruptcy  on  appeal,  when  under  law  it  was  reviewable  only  on 
petition  to  revise,  does  not  render  judgment  nii^llity,  and  court  has  no 
power  to  expunge  it  at  subsequent  term;  Continental  Gin  Co.  v.  Mur- 
ray Co.,  162  Fed.  875,  89  C.  C.  A.  563,  in  absence  of  finding  of  facts, 
special  verdict  or  request  for  ruling  on  facts  and  bill  of  exceptions, 
evidence  taken  in  Circuit  Court  is  no  part  of  record,  and  cannot  be 
considered  by  appellate  court  on  writ  of  error;  United  States  v.  Taylor, 
357  Fed.  720,  where  Federal  court  had  jurisdiction  of  subject  matter 
and  judgment  recites  service  of  process,  judgment  cannot  be  set  aside 
on  motion  made  after  term ;  Nelson  v.  Meehan,  155  Fed.  4,  6,  12  L.  R.  A. 
(N.  S.)  874,  83  C.  C.  A.  597,  Alaska  Code,  authorizing  District  Court  to 
relieve  party  from  judgment  rendered  through  mistake,  does  not  confer 
power  to  vacate  judgment  after  term  on  ground  that  issues  were  errone- 
ously decided  because  of  perjured  testimony ;  0  'Connor  v.  O  'Connor,  142 
Fed.  450,  73  C.  C.  A.  565,  Federal  court  cannot  vacate  judgment  at  law 
rendered  at  previous  term;  Eang  v.  Davis,  137  Fed.  227,  Federal  law 
court  cannot  vacate  judgment  of  former  term  founded  on  false  but  ap- 
parently valid  return  of  service  of  process ;  King  v.  Davis,  137  Fed.  218, 
default  judgment  in  ejectment  recovered  in  Federal  law  court  at  former 
term  cannot  be  vacated  for  fraud  in  procurement;  United  States  v.  Four 
Lorgnette  Holders,  132  Fed.  565,  judgment  of  forfeiture  against  mer- 
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chandise  for  attempt  to  defraud  enstoms  laws  cannot  be  vacated  after 
term  to  permit  importer  to  defend  on  ground  of  irregularities  in  pro- 
cedure; United  States  v.  Linnier,  125  Fed.  86,  holding,  indictment  for 
murder,  defendant  pleaded  guilty  to  manslaughter  shown  by  evidence, 
and  judgment  was  passed  thereon  on  ground  court  still  had  power  to 
vacate  orders;  Menge  v.  Warriner,  120  Fed.  817,  57  C.  C.  A.  432,  hold- 
ing judgment  dismissing  one  of  several  defendants  jointly  charged,  not 
final,  permitting  an  appeal  or  writ  of  error  while  action  is  pending  as 
to  other  defendants;  Walker  v.  Moser,  117  Fed.  232,  54  C.  C.  A.  262, 
holding  motion  entertained  regarding  the  judgment  during  same  term 
when  judgment  was  rendered  continues  jurisdiction  of  court  to  decide 
at  a  subsequent  term;  In  re  Ives,  113  Fed.  913,  51  C.  C.  A.  541,  hold- 
ing in  absence  of  statute  creditor  cannot  maintain  a  petition  to  vacate 
an  adjudication  in  bankruptcy  after  it  is  made;  Phelps  v.  Mutual  Re- 
serve Fund  Life  Assn.,  112  Fed.  463,  61  L.  R.  A.  717,  50  C.  C.  A.  339, 
holding  State  court  acquiring  jurisdiction  and  rendering  judgment, 
jurisdiction  continues  until  judgment  is  satisfied  and  includes  power 
to  take  all  proper  proceedings  to  enforce  same;  Reynolds  v.  Manhattan 
Trust  Co.,  109  Fed.  99,  48  C.  C.  A.  249,  holding  Circuit  Court  of  Ap- 
peals cannot  revoke  mandate  where  motion  to  revoke  is  not  made  until 
after  expiration  of  term  in  which  decree  was  entered ;  Empire  Min.  Co. 
V.  Propeller  Tow  Boat  Co.,  108  Fed.  904,  holding  plaintiff's  motion  in. 
Federal  court,  same  as  in  State  court,  to  strike  cause  from  docket,  not 
passed  on  till  defendant  can  remove  judgment  to  Supreme  Court;  City 
of  Manning  v.  Grerman  Ins.  Co.,  107  Fed.  55,  46  C.  C.  A.  144,  holdins: 
order  for  new  trial,  application  being  made  in  due  time,  is  proper  rem- 
edy for  incapacity  of  judge  who  tried  suit ;  United  States  v.  One  Thou- 
sand Six  Hundred  and  Twenty-one  Pounds  of  Fur  Clippings,  106  Fed. 
163,  45  C.  C.  A.  263,  holding,  after  term,  court  pronouncing  judgment 
cannot  vacate  same  unless  at  such  term  steps  are  taken  toward  its  vaca- 
tion; McGregor  v.  Vermont  Loan  etc.  Co.,  104  Fed.  710,  44  C.  C.  A, 
146,  holding  Federal  court  of  equity  has  no  power  to  vacate  a  decree  on 
motion  made  after  close  of  term  at  which  it  was  entered;  Banks  v. 
Wilson,  1  Alaska,  244,  refusing  to  vacate  nonsuit;  Otero  v.  Otero,  11 
Ariz.  265,  90  Pac.  602,  court  could  not  set  aside  order  of  former  term 
discharging  administrator,  but  petition  to  administer  unadministered 
estate  gave  court  jurisdiction  to  order  administration  and  distribution 
of  same,  and  administrator  acted  under  second  appointment;  Matter  of 
Guardianship  of  Zeckendorf,  7  Ariz.  330,  64  Pac.  493,  upholding  refusal 
to  vacate  judgment  on  motion  made  after  term  at  which  it  was  entered; 
Goldreyer  v.  Cronan,  76  Conn.  116,  55  Atl.  595,  where  after  trial  judge 
filed  memorandum  reciting  judgment  for  plaintiff  for  three  hundred 
dollars,  and  after  term  formal  judgment  entered  for  plaintiff  for  four 
hundred  dollars,  judge  entering  finding  that  he  had  accidentally  omitted 
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to  add  the  interest,  court  could  correct  mistake  after  term;  Tyler  v^:As- 
pinwall,  73  Conn.  497,  47  Atl.  756,  holding  divorce  of  wife  subsequently 
married  cannot  be  set  aside  by  strangers,  who,  but  for  the  marriage, 
would  have  had  an  interest  in  the  husband's  estate;  United  States  v. 
Davenport,  34  App.  D.  C.  505,  court  may,  during  term,  vacate  order 
sustaining  demurrer  to  answer  to  petition  for  writ  of  mandamus.  Where 
appeal  from  order  has  not  been  perfected ;  Karrick  v.  Wetmore,  25  App. 
D.  C.  426,  action  on  foreign  judgment  is  not  maintainable  where  it  was 
rendered  without  notice  to  defendant  in  place  of  judgment  of  dismissal 
vacated  five  terms  after  its  rendition,  and  where  discharge  in  bankruptcy 
was  not  pleaded  because  clerk  of  court  told  defendant  case  was  no 
longer  pending;  Schwartz  v.  Costello,  11  App.  D.  C.  556,  order  in  equity 
cause  finally  determining  collateral  matter  incident  to  execution  of 
original  decree  cannot  be  vacated  after  term,  but  is  conclusive  until 
reversed  -on  appeal  or  set  aside  by  bill  of  review ;  Virginia  Fire  etc. 
Ins.  Co.  V.  Bohnke,  4  App.  D.  C.  376,  where  judgment  is  entered  on 
demurrer  t6  replication  and  plaintiff  appeals,  but  subsequently  dismisses 
appeal,  granting  leave  to  file  amenled  declaration  while  judgment  stands 
unvacated  is  irregular;  Connolly  v.  Probate  Court,  25  Idaho,  48,  136 
Pac.  209,  probate  court  cannot  set  aside  decree  of  distribution  on  ap- 
])lication  made  years  after  entry  of  decree;  Kingman  &  Co.  v.  Chubb, 
8  Kan.  App.  168,  55  Pac.  474,  where  motion  for  new  trial  has  been 
heard  and  decided,  court  cannot  at  subsequent  term  reopen  and  recon- 
sider such  motion;  State  v.  F.  B.  William  Cypress  Co.,  132  La.  956, 
Ann.  Gas.  1914D,  1290,  61  South.  990,  where  judgment  allowed  plain- 
tiff to  recover  difference  between  two  stated  sums,  court  may  order 
correction  of  clerical  error  in  amount  on  motion  made  after  term;  Gato 
V.  Christian,  112  Me.  430,  92  Atl.  491,  order  setting  aside  de<a-ee  of 
divorce  for  libelant  and  granting  new  trial,  in  action  involving  property 
rights,  was  valid,  notwithstanding  fact  that  libelant  had  died  in  mean- 
time; Parsons  v.  Stevens,  107  Me.  69,  78  Atl.  349,  court  cannot  vacate 
final  decree  in  equity  for  error,  other  than  clerical,  and  proper  remedy 
is  by  appeal  or  petition  for  review;  Himmelberger-Harrison  Lumber 
Co.  V.  Keener,  217  Mo.  533,  317  S.  W.  45,  ''in  vacation"  in  statute 
providing  that  clerk  should  make  order  for  service  of  summons  by  publi- 
cation in  vacation  included  adjournment  from  March  to  following  June; 
Fisher  v.  Fisher,  114  Mo.  App.  633,  90  S.  W.  415,  where  defendant  was 
KTiilty  of  no  n^ligence  in  making  defense,  but  court  misled  into  enter- 
ing judgment  against  her  by  default,  court  could  after  term  set  aside 
judgment  on  motion;  Warner  v.  Donahue,  99  Mo.  App.  44,  72  S.  W. 
494,  holding  an  appellant  failing  to  file  his  transcript  within  time  lim- 
ited, motion  to  dismiss  will  be  granted  as  court  had  no  jurisdiction; 
Horton  v.  State,  63  Neb.  38,  88  N.  W.  147,  holding  a  party  obtaining 
money  under  a  judgment  subsequently  reversed,  the  court  has  power  to 
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compel  restitution  by  summary  proceedings;  State  v.  ToUa,  73  N.  J.  L. 
250,  63  Atl.  338,  court  has  no  power  to  grant  new  trial  in  criminal 
case  after  term,  and  where  sentence  of  death  has  been  pronounced,  sub- 
sequent order  appointing  day  of  execution  is  not  ** judgment'*;  Weaver 
V.  Weaver,  16  N.  M.  106,  113  Pac.  601,  District  Court  of  this  territory 
is  without  jurisdiction  to  set  aside  judgment,  voidable  but  not  void,  after 
one  year  from  rendition;  Philip  Carey  Co.  v.  Vickers,  38  Okl.  648,  134 
Pac.  853,  where  motion  was  filed  during  term  to  vacate  judgment,  court 
had  jurisdiction  to  set  aside  judgment  at  succeeding  term ;  Sears  v.  Dun- 
bar, 50  Or.  40,  91  Pac.  146,  granting  leave  to  plaintiff  to  amend  plead- 
ing is  within  power  of  court,  and  though  power  is  exercised  erroneously, 
order  is  not  void,  and  appeal  from  order  den3dng  motion  to  dismiss 
suit  was  dismissed;  Livesley  v.  Johnston,  47  Or.  196,  82  Pac.  855,  Su- 
preme Court  may,  at  any  time  during  term  at  which  appeal  dismissed 
as  to  one  of  parties  under  stipulation  entered  into  by  mistake,  recall 
mandate  after  it  has  been  transmitted  to  trial  court ;  State  v.  Thompson, 
118  Tenn.  579,  20  L.  R.  A.  (N.  S.)  1,  102  S.  W.  351,  mandamus  "will 
not  lie  to  compel  clerk  to  issue  execution  on  default  judgment,  as  it 
is  not  for  him  to  pass  on  act  of  court  in  setting  aside  judgment;  State 
V.  Steiner,  58  Wash.  583,  109  Pac.  60,  court  cannot  vacate  judgment  at 
instance  of  stranger  to  record  on  ground  that  there  was  no  real  con- 
troversy and  action  was  begun  to  manufacture  evidence  for  another 
proceeding;  Cole  v.  State,  73  W.  Va.  413,  Ann.  Gas.  1916D,  1256,  80 
S.  E.  488,  where  motion  to  set  aside  judgment  is  made  and  taken  under 
consideration  by  court  during  term,  jurisdiction  is  reserved  to  set  aside 
judgment  at  subsequent  term;  dissenting  opinion  in  Bray  v.  Staples, 
180  Fed.  330,  103  C.  C.  A.  451,  majority  holding  that  decree  providing 
for  discharge  of  receiver  upon  making  report  did  not  oust  court  of  juris- 
diction where  no  report  was  filed;  dissenting  opinion  in  Virginia  etc 
Steel  &  Iron.  Co.  v.  Harris,  151  Fed.  431,  433,  80  C.  C.  A.  658,  majority 
holding  that  judgment  against  defendant  in  ejectment  during  absence 
of  himself  and  counsel,  where  counsel  left  court  with  understanding 
that  case  was  not  to  be  tried  at  that  term,  could  be  set  aside  under 
North  Carolina  statute  by  Federal  court ;  dissenting  opinion  in  Hendryx 
V.  Perkins,  114  Fed.  809,  52  C.  C.  A.  435,  majority  holding  neither  bill 
to  vacate  decree  for  fraud  nor  bill  of  review  is  maintainable  after  nine 
years,  complainant  knowing  of  decree,  no  valid  excuse  offered  for  delay ; 
dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  201,  67  L.  R.  A.  179, 
47  S.  E.  12,  majority  holding  where  conviction  of  rape  reversed  because 
indictment  in  record  failed  to  show  want  of  consent,  but  such  allega- 
tion omitted  from  printed  record  by  misprision  of  clerk.  Supreme  Court 
after  term  could  grant  certiorari  to  correct  record;  United  States   v. 
Barger,  20  Fed.  500,  holding  order  forfeiting  criminal  recognizance  may 
be  set  aside  during  the  term ;  Morgan  etc.  S.  S.  Co.  v.  Texas  etc.  Ry.  Co., 


657  BRONSON  v.  SCHULTEN.         104  U.  S.  410-41« 

32  Fed.  530,  holding,  after  appeal  is  allowed  and  supersedeas  bond  given, 
lower  court  loses  jurisdiction;  The  Annex  No.  3,  38  Fed.  621,  holding 
motion  for  new  trial  in  admiralty  comes  too  late  if  made  after  term; 
The  Comfort,  23  Blatchf.  372,  32  Fed.  328,  holding  application  for  re- 
hearing in  admiralty  must  be  made  during  term;  Easton  v.  Houston 
etc.  Ry.  Co.,  44  Fed.  10,  holding  order  dismissing  bill  of  intervention 
will  not  be  set  aside  after  term  in  which  final  judgment  was  entered; 
United  States  v.  Wallace,  46  Fed.  670,  holding  judgment  upon  forfeiture 
of  criminal  recognizance  will  not  be  disturbed  after  the  term;  Elder 
V.  Richmond  Gold  etc.  Min.  Co.,  58  Fed.  639,  540,  7  C.  C.  A.  354, 
holding,  where  judgment  dismissing  action  was  set  aside  after  three 
years  and  judgment  entered  for  plaintiff,  it  is  void;  Doe  v.  Waterloo 
Min.  Co.,  .60  Fed.  643,  holding  mistake  of  counsel,  whereby  decree  is 
entered,  cannot  be  corrected  after  the  term ;  Klever  v.  Seawall,  65  Fed. 
378,  12  C.  C.  A.  653,  holding  judgment  against  occupying  claimant  of 
public  land  will  not  be  set  aside  after  term;  Petersburg  Sav.  etc.  Co. 
v.  Dellatorre,  70  Fed.  645,  7  C.  C.  A.  310,  holding  judgment  of  foreclos- 
ure will  not  be  vacated  after  term;  Farmers'  Loan  etc.  Co.  v.  Iowa 
y^ater  Co.,  80  Fed.  468,  holding  decree  entered  on  report  of  master, 
who  w^  disqualified,  will  not  be  disturbed  after  the  term;  Van  Doren 
v.  Pennsylvania  R.  R.  Co.,  93  Fed.  271,  35  C.  C.  A.  282,  holding  court 
has  no  power  to  permit  amendment  of  proceeding  after  the  term ;  How- 
ard V.  State,  58  Ark.  231,  24  S.  W.  8,  holding  writ  of  error  coram  nobis 
will  not  issue  on  behalf  of  one  convicted  of  murder  after  the  term; 
Kingman  v.  Chubb,  8  Elan.  App.  167,  55  Pac.  474,  holding,  where  motion 
for  new  trial  has  been  decided,  court  has  no  jurisdiction,  at  subsequent 
term,  to  reopen  and  reconsider  said  motion;  Powers  v.  Mitchell,  75  Me. 
370,  holding,  after  term,  suit  cannot  be  transferred;  Reynolds  v. 
Reynolds,  115  Mich.  380,  73  N.  W.  426,  holding,  after  the  term,  court 
has  no  jurisdiction  to  make  allowance  of  alimony  a  lien  upon  land; 
Tore  V.  Yore,  63  Fed.  645,  holding  judgment  on  bill  taken  pro  eonfesso 
will  not  be  vacated  after  term ;  Village  of  Celina  v.  Eastport  Sav.  Bank, 
68  Fed.  403, 16  C.  C.  A.  495,  holding  judgment  by  default  will  not  be  set 
aside  after  the  term;  Deering  v.  Quivey,  26  Or.  560,  38  Pac.  711,  hold- 
ing court  after  term  will  not  set  aside  judgment  and  permit  defendant 
to  answer;  Holland  v.  Preston,  12  Tex.  Civ.  App.  590,  34  S.  W.  977, 
holding  supplemental  bill  may  not  be  filed  after  the  term;  Boland  v. 
Benson,  54  Wis.  388,  11  N.  W.  911,  holding  court  has  no  power  after 
the  term  to  modify  its  judgment  as  to  costs;  Gramm  v.  Fisher,  4  Wyo. 
3,  31  Pac.  768,  holding  cause  will  not  be  reinstated  at  a  subsequent  term 
upon  a  new  transcript;  Brayman  v.  Whitcomb,  134  Mass.  526,  holding 
justice  of  peace  has  no  authority  to  take  recognizance,  except  in  term 
time;  Henrichsen  v.  Smith,  29  Or.  480,  44  Pac.  496,  holding  court  may 
make  order  extending  time  in  which  to  present  bill  of  exceptions  beyond 
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the  term;  Cook  v.  Moore,  100  N.  C.  295,  6  Am.  St.  Rep.  588,  6  S.  E.  795, 
iiolding,  where  Supreme  Court,  at  former  term,  intended  to  reverse,  but 
instead  afi&rmed,  a  judgment,  this  error  may  be  corrected;  Territoiy 
V.  Kinney,  3  N.  M.  455,  9  Pac.  599,  holding  court  may  decide  motion 
for  a  new  trial  after  term ;  Hood  v.  Spaeth,  51  N.  J.  L.  131,  16  Atl.  164, 
holding  mistake  of  form  in  judgment  may  be  amended  on  motion; 
State  V.  McHatton,  10  Mont.  378,  25  Pac.  1048,  holding  court  has  power 
to  designate  times  when  the  terms  shall  begin;  Birmingham  v.  Leon- 
hardt,  2  Kan.  App.  514,  43  Pac.  996,  holding  mere  clerical  error  in 
judgment  may  be  corrected  at  any  time  by  motion;  Lovett  v.  State, 
29  Fla.  392,  16  L.  R.  A.  314,  11  South.  177,  holding  appellate  court,  after 
issuing  a  remittitur,  may  recall  case  where  transcript  was  incorrect; 
Hambui^-Bremen  Fire  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  76  Fed.  481,  22 
G.  C.  4.  283,  holding  equity  has  power  to  correct  verdict  after  the  term; 
Bond  V.  South  Carolina  Ry.  Co.,  55  Fed.  188,  holding  after  fl^ppeal 
without  supersedeas,  court  has  power  to  postpone  sale;  Bigelow  v.  Chat- 
terton,  51  Fed.  618,  2  C.  C.  A.  402,  holding,  under  statute  in  Minnesota, 
defect  in  proof  of  publication  may  be  corrected  after  term;  Harmon 
v.  Strutbers,  48  Fed.  261,  holding  interlocutory  decree  in  patent  case 
may  be  opened  after  the  term;  Christ  v.  Schell,  31  Fed.  550,  boiding, 
in  order  to  set  aside  verdict,  mistake  must  be  made  clear;  Campbell  v. 
James,  31  Fed.  526,  holding  error  in  judgment  cannot  be  corrected 
after  the  term;  United  States  v.  Walsh,  22  Fed.  648,  holding  testimony 
of  clerk,  impeaching  record  as  to  administration  of  oath,  inadmissible; 
Dtale  ▼.  Redfield,  23  Blatchf.  18,  22  Fed.  516,  holding  settlement  by 
attorneys  of  action  to  recover  duties,  will  not  be  disturbed;  Allen  v. 
Wilson, '21  Fed.  884,  holding  judgment  foreclosing  mortgage  will  not 
be  set  aside  after  the  term;  Rio  Grande  Irr.  Co.  ▼.  Gildersleeve,  174 
U.  S.  609,  48  L.  Ed.  1103,  19  Sup.  Ct.  763,  holding -motion  to  set  aside 
judgment  is  addressed  to  the  discretion  of  the  court;  Hickman  v.  Fort 
Scott^  141  U.  S.  418,  85  L.  Ed.  776,  12  Sup.  Ct.  10,  holding  application 
to  amend  judgment  after  reversal,  properly  refused;  Park  v.  Higbee, 
6  Utiah^  417,  24  Pac.  525,  holding  judgment  entered  upon  a  defective 
ordeir  of  publication  is  a  nullity,  and  may  be  set  aside  after  the  term; 
Clowser  '^.  Nowland,  72  Mo.  App.  219,  The  Elmira,  16  Fed.  139,  God- 
fl^y  V.  Douglas  County,  28  Or.  451,  43  Pac.  173,  Elliott  v.  Bastian,  11 
Utfeh,  463,  40  Pac.  715,  and  Frayley  v.  Feather,  46  N.  J.  L.  430,  all 
ai^endo. 

Distinguished  in  In  re  Burr  Mfg.  &  Supply  Co.,  217  Fed.  18,  133 
C,  C.  A.  126,  bankrut)tcy  court  has  no  sc  parate  terms  and  orders  may 
be^'siBt'a^ide  at  aiiy'time,'  but  inadequacy  of  price  was  not  sufficient  to 
justifyi  oi'der  setting  aside  previous  order  of  sale ;  Taylor  v.  Easton,  180 
Fed.  368,  103  C.  C.  A.  509,  while  court  of  law  has  no  power  to  change 
)oj»  modify  its  judgment  after  term,  court  of  equity  may  vacate  or 
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modify  decrees  by  bill  of  review  filed  after  term;  PoUitz  v.  Wabash  R. 
Co.,  180  Fed.' 951,  where  Circuit  Court  of  Appeals  decides  Circuit  Court 
had  no  jurisdiction  to  render  judgment,  Circuit  Court  could  vacate  judg- 
ment after  term;  Morrison  v.  Bumette,  154  Fed.  623,  83  C.  C.  A.  391, 
court  cannot  avoid  confirmed  judicial  sale  at  term  without  cause,  as 
rights  of  purchasers  vest  upon  confirmation. 

Distinguished  also  in  England  v.  Gebhardt,  112  U.  S.  505,  28  L.  Ed. 
812,  5  Sup.  Ct.  288. 

Vacating  of  judgments  and  decrees  on  motion  when  not  specially 
authorized  by  statute.    Note,  60  Am.  St.  Bep.  639. 

Power  of  court  to  open  or  vacate  order  determining  motion  for  new 
trial.    Note,  Ann.  Gas.  1913B,  488. 

Power  of  court  to  amend  or  set  aside  judgment  at  subsequent  term 
where  proceeding  therefor  is  commenced  during  term  at  which 
judgment  is  rendered.    Note,  Ann.  Gas.  1916D,  1260,  1262.  ' 

Writ  of  error  coram  nobis,  and  the  more  modem  motion  to  amend,  as 
used  in  United  States,  considered. 

Approved  in  United  States  v.  Traynor,  173  Fed.  115,  remission  of  pen- 
alty of  forfeited  recognizance  may  be  n^ade  under  Federal  statute,  al- 
though term  has  expired  at  which  final  judgment  was  taken;  Ex  parte 
Peeke,  144  Fed.  1020,  where  one  found  guilty  on  five  counts  of  indict- 
ment under  Rev.  Stats.,  §  5440,  and  was  given  single  sentence  of  five 
years,  and  statute  prescribed*  maximum  of  two  years,  court  may  correct 
judgment;  Beard  v.  State,  81  Ark.  518,  99  S.  W.  838,  fact  that  defend- 
ant was  prevented  by  fear  from  obtaining  witnesses  does  not  entitle  him 
to  writ  of  error  coram  nobis  after  conviction  at  former  term;  District 
of  Columbia  v.  Humphries,  12  App.  D.  C.  129,  130,  sealed  verdict  by 
eleven  jurors  is  nullity,  and  judgment  entered  upon  it  is  void,  and  may. 
be  so  declared  in  direct  or  collateral  proceeding  whether  taken  after 
term  or  not ;  Cross  v.  Gould,  131  Mo.  App.  598,  601,  603,  110  S.  W.  676, 
677,  678,  holding  that  no  such  error  of  fact  was  shown  as  to  justify  de- 
fendant's motion  to  vacate  judgment  proceeding  by  writ  of  error  coram 
nobis,  where  issue  of  fraud  in  procurement  was  for  jury;  Roberts  v. 
Pratt,  158  N.  C.  53,  73  S.  E.  130,  refusal  to  set  aside  judgment  for  fraud 
in  South  Dakota  was  res  judicata,  and  precluded  defense  of  fraud  to 
action  on  judgment  in  North  Carolina ;  Roberts  v.  Pratt,  152  N.  C.  736, 
68  S.  E.  242,  rule  that  courts  will  not  disturb  final  judgment  after  term 
does  not  apply,  where  face  of  record  shows  judgment  was  rendered  con- 
trary to  practice  of  court;  dissenting  opinion  in  United  States  v. 
Jenkins,  176  Fed.  680,  20  Ann.  Oaa.  1255,  100  C.  C.  A.  224,  majority 
holding  that  application  to  Federal  court  for  remission  of  penalty  of 
forfeited  recognizance  as  authorized  by  statute  is  not  motion  to  vacate 
judgment,  and  may  be  entertained  after  term;  dissenting  opinion  in 
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Jeude  V.  Sims,  258  Mo.  53, 166  S.  W.  1056,  majority  denying  application 
for  writ  of  error  coram  nobis  to  set  aside  default  judgment,  based  on 
fact  known  to  party  applsring  and  to  court  prior  to  rendition  of  judg- 
ment ;  United  States  v.  Mayer,  235  U.  S.  68,  59  L.  Ed.  135,  35  Sup.  Ct. 
16,  arguendo. 

Writ  of  error  coram  nobis.    Note,  18  L.  R.  A.  841. 

Practice  of  State  courts,  with  reference  to  their  power  over  Judgments 
at  term  subsequent  to  that  at  which  rendered,  is  not  Mnding  upon  the 
Federal  courts. 

Approved  in  Forty  Fort  Coal  Go.  v.  Kirkendall,  233  Fed.  706,  practice 
of  State  courts,  where  equity  and  law  jurisdiction  are  combined,  in 
granting  motion  to  vacate  judgment  after  term  is  not  applicable  to 
Federal  court,  where  jurisdiction  at  law  and  in  equity  are  separate; 
Interurban  General  Contracting  Co.  v.  United  States,  229  Fed.  590,  in 
detelmining  whether  defendant  against  whom  default  judgment  was 
rendered  by  reason  of  misunderstanding  of  attorneys  wa^  entitled  to 
equitable  relief.  Federal  court  was  not  bound  by  decision  of  State 
court;  Loewe  v.  Union  Sav.  Bank,  222  Fed.  343,  Federal  court  cannot 
open  default  after  term,  notwithstanding  State  statute  provides  that 
default  may  be  set  aside  at  succeeding  term;  Tryon  v.  Pennsylvania  R. 
Co.,  213  Fed.  51,  power  of  Federal  court  to  set  aside  judgment  after 
term  cannot  be  conferred  nor  withheld  by  State  statutes;  Wellman  v. 
Bethea,  213  Fed.  370,  372,  373,  State  statute  conferring  power  upon 
State  courts  to  set  aside  judgment  within  one  year  is  not  applicable  to 
Federal  courts ;  Southern  Pac.  Co.  v.  Kelley,  187  Fed.  939,  109  C.  C.  A. 
659,  right  of  Federal  court  to  vacate  judgment  in  favor  of  defendant 
railroad  and  allow  nonsuit  during  term  was  not  affected  by  State  stat- 
ute; United  States  v.  One  Trunk  Containing  Fourteen  Pieces  of  Em- 
broidery, 155  Fed.  662,  in  action  by  United  States  *  for  forfeiture  of 
smuggled  goods,  Federal  court  is  not  compelled  to  conformity  statute  to 
set  aside  default  judgment  after  term  to  permit  defense  to  be  interposed ; 
King  v.  Davis,  137  Fed.  215,  finding  of  fact  by  trial  court  that  defendant 
in  ejectment  had  no  notice  of  application  to  amend  declaration  does  not  au- 
thorize vacation  of  final  judgment ;  City  of  Manning  v.  German  Ins.  Co., 
107  Fed.  57,  46  C.  C.  A.  144,  holding  motion  to  vacate  judgment  made  at 
subsequent  term  is  invalid,  the  only  exception  to  general  rule  being  that 
relating  to  clerical  mistakes ;  A.  B.  Dick  Co.  v.  Wichelman,  106  Fed.  637, 
holding  a  decree  cannot  be  vacated  six  terms  after  entry  for  errors 
of  fact  or  law,  except  clerical  mistakes  only;  Elder  v.  McClaskey,  70 
Fed.  556,  17  C.  C.  A.  251,  holding  question  of  finality  of  decrees  is  not 
governed  by  practice  of  State  courts;  Austin  v.  Riley,  55  Fed.  835, 
holding  practice  of  State  courts,  in  opening  judgment  after  term,  will 
not  be  followed  by  Federal  courts;  Phillips  v.  Negley,  117  U.  S.  672, 
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674,  29  L.  EcL  1014,  6  Sup.  Ct.  904,  holding  rule  of  State  court  that 
after  term  judgment  may  be  amended  in  essential  matters,  not  bidding 
on  Federal  courts. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  268. 

Wliere  party,  wanting  in  dne  diligence,  failed  to  dlecoTer  alleged  mU- 
take  In  Judgment  for  seventeen  years,  held  that  he  must  he  deemed  to  have 
acquiesced  therein,  and  is  entitled  to  no  relief. 

Approved  in  Home  St.  Ry.  Co.  v.  City  of  Lincoln,  162  Fed.  137,  89 
C.  C.  A.  133,  Circuit  Court  cannot  set  aside  decree  upon  motion  after 
term  where  decree  was  acquiesced  in  and  benefits  accepted  for  six  years ; 
Massie  &  Pierce  v.  Hainey,  165  N.  C.  177,  178,  81  S.  E.  136,  where  court 
has  rendered  judgment  without  having  acquired  jurisdiction,  relief  may 
be  had  by  motion  io  vacate  at  subsequent  term,  where  there  has  been 
no  laches;  In  re  Herdic,  40  Fed.  361,  holding,  after  a  lapse  of  four  years, 
bankrupt  court  will  not  set  aside  alleged  fraudulent  sale;  Dale  v. 
Redfield,  23  Blatchf .  18,  22  Fed.  516,  holding,  where  parties  have  acqui- 
esced in  a  judgment  for  three  years,  motion  to  vacate  will  not  be  set 
aside;  United  States  v.  Swan,  65  Fed.  652,  13  C.  C.  A.  77,  holding 
garnishment  proceedings  are  at  law,  and  Federal  courts  will  not  enter- 
tain jurisdiction  of  them  in  equity. 

Distinguished  in  Phillips  v.  Negley,  2  Mackey  (D.  C),  243,  250, 
court  has  power  on  motion  to  vacate  judgment  and  grant  new  trial  four 
years  after  judgment  was  rendered  for  fraud  in  procurement  of  judg- 
ment and  negligence  of  defendant's  attorneys. 

Validity  and  effect  of  judgment  for  or  against  a  deceased  pei'sou. 
Note,  126  Am.  St.  Rh>.  6S0. 

Miscellaneous.  Cited  in  McDonnell  v.  Jordan,  178  U.  S.  234,  44  L.  Ed. 
1050,  20  Sup.  Ct.  888,  holding  application  for  removal  of  will  contest  to 
Federal  court  because  of  local  prejudice,  if  authorized  by  statute  per- 
mitting removal  before  trial,  comes  too  late  after  mistrial. 

« 

104  U.  S.  418,  26  L.  Ed.  800,  BBONSON  ▼.  LOESOHiaS. 

Not   cited. 

104  U.  S.  419,  26  L.  Ed.  824,  CUMMINOS  V.  JONES. 

Writ  of  error  from  Supreme  Court  to  State  court  must  be  Woiigbt  within 
two  years. 

Approved   in   Cresap   v.    Cresap,   54   W.    Va.   584,   46    S.   E.    584, 
date   of  decree  ^as  shown  by  record  marks  time  from  which  statute 
of  limitations  governing  apx>eal  from  it  commences  to  run;  Scarbor- 
XI— 36 
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ough  V.  Paxgoud,  108  U.  S.  568,  27  L.  Ed.  824,  2  Sup.  Ct.  878, 
holding  writ  of  error  must  be  brought  within  two  years  after  entry 
of  judgment;  Sammis  v.  Wightman,  25  Fla.  652,  6  South.  174,  holding 
it  is  the  filing  and  not  issuance  of  the  writ  which  confers  jurisdiction 
upon  appellate  court;  United  States  v.  Baxter,  51  Fed.  624,  2  C.  C.  A. 
410,  holding  writ  of  error  is  not  brought  until  actually  filed  in  lower 
court;  State  v.  Mitchell,  29  Fla.  308,  10  South.  748,  holding  writ  of- 
error  is  not  brought  until  filed  in  court  which  rendered  the  judgment; 
Union  Pac.  Ry.  Co.  v.  Colorado  Eastern  Ry.  Co.,  54  Fed.  23,  4  C.  C.  A. 
161,  holding  Circuit  Court  of  Appeals  has  no  jurisdiction  where  writ 
•of  error  is  not  sued  out  within  six  months;  City  of  Waxahachie  v. 
Color,  92  Fed.  286,  34  C.  C.  A.  349,  holding,  if  writ  of  error  is  not 
sued  out  within  six  months,  whether  due  to  negligence  of  plaintiff  or 
fault  of  clerk.  Circuit  Court  of  Appeals  has  no  jurisdiction. 

Writ  of  error — ^Time  within  which  writ  must  issue  from  United 
States  Supreme  Court.    Note,  91  Am.  Dec.  198. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  847. 

104  U.  S.  420-427,  26  I..  Ed.  800,  QUINBY  ▼.  OONIaAN. 

Pre-emptioner  has  no  right  which  he  may  transfer  imtU  right  to  patent 
becomes  vested;  hence  grantees  of  a  prior  settler,  who  has  made  no  entry, 
have  no  zlglitB  as  against  later  settler,  complying  with  pre-emption  reqnixe- 
ments. 

Approved  in  Boyton  v.  Haggart,  120  Fed.  828,  57  C.  C.  A.  301,  hold- 
ing subsequent  purchaser  from  same  grantor,  land  not  definitely  de- 
scribed, may  avail  himself  of  registry  laws  estopping  prior  purchaser 
under  unrecorded  deed;  Johnson  v.  Gallegos,  10  N.  M.  4,  60  Pac.  72, 
holding  in  alternative  judgment  in  replevin,  no  election  being  made 
at  that  time,  return  of  property  before  levy  satisfies  judgment  and  fur- 
ther proceedings  are  illegal ;  Rio  Grande  etc.  Ry.  Co.  v.  Telluride  Power 
etc.  Co.,  23  Utah,  41,  63  Pac.  1000,  holding  settler  on'  unsurveyed  gov- 
ernment land  complying  with  statutory  requirements  acquires  no  title 
by  purchasing  from  prior  settler  unless  bj'^  actual  entry  at  proper  office; 
Norris  V.  Heald,  12  Mont.  284,  285, 38  Am.  St.  Rep.  588,  584,  29  Pac.  1122, 
holding  mortgage  executed  by  pre-emptioner  is  valid. 

As  against  an  existing  occupant^  settlement  of  another  Is  ineffective  to 
estahlidi  a  pre-emptive  right. 

Approved  in  St.  Paul  etc.  Ry.  Co.  v.  Donohue,  210  U.  S.  32,  52  L.  Ed. 
946,  28  Sup.  Ct.  600,  land  granted  to  railroad  did  not  include  land  en- 
tered in  good  faith  by  homesteader,  and  on  relinquishment  land  becomes 
open  to  settlement  and  railroad  is  not  entitled  to  land  under  selection 
filed  prior  to  relinquishment ;  Lyle  v.  Patterson,  176  Fed.  916, 100  C.  C.  A. 
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379,  land  in  possession  of  person  purchasing  from  railroad  in  belief 
that  railroad  was  owner  cannot  be  entered  by  another  as  homestead; 
Harvey  v.  Holies,  160  Fed.  637,  amendment  to  Federal  statute  providing 
that  homestead  entry  might  be  made  on  unappropriated  public  lands 
did  not  authorize  pre-emption  of  occupied  land,  although  possession 
of  prior  occupant  was  wrongful  as  against  United  States;  Gk)odwin  v. 
MeCabe,  75  Cal.  588,  17  Pac.  707,  holding  homestead  entry  cannot  be 
made  upon  land  occupied  by  another;  Feams  v.  Atchison  etc.  B.  R.  Co.| 
33  Kan.  280,  6  Pac.  240,  holding  person  in  possession  under  defective 
homestead  entry,  not  affected  by  railroad  grant;  Weeks  v.  White,  41 
Kan.  672,  21  Pac.  601,  holding  person  holding  duplicate  homestead 
receipt  may  maintain  ejectment  against  occupant;  Lewis  v.  Rio  Grande 
etc.  Ry.,  17  Utah,  513,  54  Pac.  983,  holding  prior  grant  of  right  of  way 
is  paramount  to  subsequent  pre-emption  patent;  Talbott  v.  King,  6 
Mont.  106,  9  Pac.  441,  holding  exception  in  patent  for  mining  claim 
of  town-site  claim  is  void;  Silver  Bow  Min.  etc.  Go.  v.  Clark,  5  Mont. 
424,  5  Pac.  681,  holding  valid  location  of  mining  claim  is  not  affected 
by  subsequent  town-site  location;  Aurora  Hill  Con.  etc.  Co.  v.  Eighty- 
Tive  Min.  Co.,  12  Sawy.  363,  34  Fed.  620,  holding  mining  location,  made 
without  prior  right  of  entry,  is  void;  Cowell  v.  Lammers,  10  Sawy.  262, 
253,  21  Fed.  203,  holding  no  mineral  right  can  be  initiated  in  land  pat- 
ented to  another. 

Distinguished  in  United  States  v.  Eisenbeis,  112  Fed.  194,  60  C.  C.  A. 
179,  holding  State  court  having^  tried  cause  still  has  jurisdiction  to  de- 
termine rights  of  parties  even  though  at  the  time  title  in  condemnation 
proceedings  passed  to  Federal  Government. 

Except  in  cases  of  widows  and  bflrs  of  settler,  tbe  settlement  under 
pre-emption  claim  must  be  personal  to  the  settler. 

Approved  in  Wadkins  v.  Producers'  Oil  Co.,  130  La.  322,  67  South. 
942,  where  wife  of  entryman  died  before  patent  was  issued.  Federal 
laws  merge  rights  in  husband  ignoring  State  community  system. 

Finding  of  Jury  In  equity  is  advisory. 
Approved  in  Stokes  v.  Williams,  226  Fed.  164,  office  of  master  of 
chancery  is  advisory,  and  District  Court  need  not  refer  to  special 
master  issue  of  acceptance  or  rejection  of  offer  by  creditors  of  cor-  ^ 
poration,  made  to  receiver,  to  purchase  all  assets  for  certain  sum; 
Blassengame  v.  Boyd,  178  Fed.  3,  21  AniL  Oas.  800,  101  C.  C.  A.  129, 
findings  of  master  in  chancery  are  advisory  only  where  reference  is  by 
court  without  consent ;  Murphy  v.  Patterson,  24  Mont.  682,  63  Pac.  377, 
holding  where  referee  is  ordered  to  take  testimony  his  findings  are  only 
advisory  and  not  a  sx>ecial  verdict;  Locust  v.  Caruthers,  23  Okl.  378, 
100  Pac.  622,  where  parties  in  equity  suit  consent  to  reference  of 
issues  of  fact  and  law  to  master,  findings  of  fact  should  not  be  dis- 
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turbed  unless  clearly  in  conflict  with  weight  of  evidence;  In  re  Peck's 
Estate,  87  Vt.  198,  88  Atl.  670,  under  act  providing  for  compulsory 
reference  in  cases  where  there  is  no  constitutional  right  to  jury  trial, 
trial  by  jury  on  appeal  from  probate  court  is  matter  of  favor,  not  of 
right;  Idaho  &  Oregon  Land  etc.  Co.  v.  Bradbury,  132  U.  S.  516,  33 
L.  Ed.  437,  10  Sup.  Ct.  179,  holding  court  of  equity  may  substitute  its 
own  findings  for  those  of  the  jury;  Hotaling  v.  Tecumseh  Nat.  Bank, 
55  Neb.  8,  75  N.  W.  243,  holding  a  demand  to  try  both  legal  and  equi- 
table issues  with  a  jury  is  properly  refused;  In^re  Thomas,  45  Fed. 
787,  holding  report  of  referee  in  bankruptcy  proceedings  is  merely 
advisory;  Kimberly  v.  Arms,  129  U.  S.  524,  32  L.  Ed.  768,  9  Sup.  Ct. 
359,  holding  report  of  master  is  merely  advisory,  and  not  binding  upon 
the  court;  South  End  Min.  Co.  v.  Tinney,  22  Nev.  27,  35  Pac.  90  (see 
dissenting  opinion  in  22  Nev.  44,  35  Pac.  97),  holding  where  equitable 
defense  is  set  up  against  ejectment,  cas6  is  to  be  tried  upon  same  prin- 
ciples as  apply  to  original  bill. 

On  questtons  of  fact,  or  mixed  law  and  fact,  Land  Department  flndinga 
are  condualve,  and  not  subject  to  appellate  or  collateral  review  In  courts;. 
oB  questions  of  law,  and  in  cases  of  fraud  and  misrepresentation,  clearly 
made  out,  courts- will  Interfere. 

Approved  in  Hartwell  v.  Havighorst,  196  U.  S.  635,  49  L.  Ed.  629,  25 
Sup.  Ct.  793,  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  Adams 
V.  Couch,  16  Okl.  40,  26  Pac.  1016,  and  Paine  v.  Foster,  9  Okl.  228, 
254,  263,  264,  53  Pac.  113,  122,  60  Pac.  25,  all  following  rule;  Ross  v. 
Day,  232  U.  S.  117,  58  L.  Ed.  530,  34  Sup.  Ct.  233,  decision  of  Secretary 
of  Interior  was  conclusive  in  controversy  as  to  whether  allotment  w^as 
in  accord  with  actual  ownership  of  improvements,  where  there  was 
neither  fraud  nor  clear  mistake  of  law ;  Ross  v.  Stewart,  227  U.  S.  635, 
57  L.  Ed.  629,  33  Sup.  Ct.  345,  decision  of  town-site  commission  as  to 
conflicting  claims  to  lot  in  town  site  of  Cherokee  nation  was  valid, 
where  there  was  no  fraud  preventing  contestant  from  presenting  his 
side  of  controversy;  Whitcomb  v.  White,  214  U.  S.  16,  17,  53  L.  Ed. 
891,  29  Sup.  Ct.  599,  decision  of  Secretary  of  Interior  that  first  occu- 
pant entered  land  as  homestead,  not  as  townsite,  was  conclusive,  though 
evidence  was  conflicting;  Clark  v.  Herrington,  186  U.  S.  210,  46  L.  Ed. 
IK,  22  Sup.  Ct.  874,  holding  railroad  gets  no  title  to  sections,  they 
being  for  homestead  purposes  by  act  of  Congress,  even  though  Land 
Department  approve  company's  selection;  Hawley  y.  Diller,  178  U.  S.- 
490,  44  L.  Ed.  1162,  20  Sup.  Ct.  991,  holding  Secretary  of  Interior 
reversing  decision  of  commissioner  of  general  land  office  rejecting  and 
canceling  fraudulent  entry  did  not  exceed  jurisdiction  conferred  by 
law;  Black  v.  Jackson,  177  U.  S.  357,  44  L.  Ed.  805,  20  Sup.  Ct.  651, 
holding  legal  rights  given  by  Federal  Constitution  cannot  be  waived  by 
State  statute  abolishing  distinction  between  legal  and  equitable  suits 
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regarding  homesteads  under  Federal  government ;  United  States  v.  Bush^ 
233  Fed.  810,  decision  of  Land  Department  was  final  where  person 
asserting  homestead  entry  made  no  application  for  rehearing,  and  that 
homestead  entry  was  rejected  because  of  false  testimony  could  not 
be  set  up  as  defense  in  action  for  trespass  on  forest  reserve;  United 
States  V.  Lavenson,  206  Fed.  762,  canceling  patent  issued  through  mis- 
take while  protest  was  pending  against  its  issuance  by  Forest  Service 
having  jurisdiction  in  reserve  in  which  claims  were  located;  Miller  v. 
Margerie,  149  Fed.  697,  79  C.  C.  A.  382,  applying  rule  in  suit  to  set 
aside  deed  by  Alaska  town-site  trustee  for  fraud;  In  re  Sing  Tuck, 
126  Fed.  395,  holding  Chinese  applying  for  admission  to  United  States, 
failing  to  prove  citizenship,  the  adverse  decision  of  inspector  is  con- 
clusive if  not  appealed  from;  King  v.  Mc Andrews,  111  Fed,  864,  50 
C.  C.  A.  29,  holding  patent  of  United  States  is  presumptive  evidence 
that  the  department  had  jurisdiction  and  that  it  rightfully  exercised 
it,  and  patent  cannot  be  attacked  collaterally;  Jeffords  v.  Hine,  2  Ariz. 
167,  11  Pac.  354,  refusing  to  review  decision  of  receiver  of  Land  De- 
partment, acting  also  as  register  by  order  of  department,  touching 
conflicting  claims  to  possession  of  mining  claini;  O'Connor  v.  Gertgens, 
85  Minn.  498,  89  N.  W.  872,  holding  all  questions  of  fact  arising  in 
Land  Department  of  general  government  are  exclusively  within  control 
of  the  appropriate  officers  of  that  department;  Kennedy  v.  Dickie,  34 
Mont.  218,  85  Pac.  986,  fact  that  false  testimony  was  given  in  land 
contest  as  to  character  of  claimant's  entry  on  land  in  controversy  will 
not  justify  interference  of  court;  Small  v.  Rakestraw,  28  Mont.  419, 
420,  72  Pac.  748,  holding  though  Secretary  of  Interior  is  wrong  that 
residence  in  voting  precinct  precludes  residence  at  same  time  in  another 
for  homestead  purposes,  courts  will  not  interfere;  Tonopah  etc.  R.  Co. 
V.  Fellanbaum,  32  Nev.  295,  107  Pac.  887,  where  owner  of  tract  of  land 
within  forest  reservation  is  given  right  to  select  vacant  land  as  lieu 
land,  decision  of  land  office  in  issuing  patent  to  such  lieu  land  was  not 
conclusive  as  against  prior  owner  in  possession  without  notice;  Forman 
V.  Healey,  19  N.  D.  128,  121  N.  W.  1127,  cancellation  of  entry  for 
abandonment  by  commissioner  of  Land  Department  was  final  where 
parties  had  hearing;  White  v.  Starbuck,  41  Okl.  58,  133  Pac.  226,  act 
giving  Delaware  Indians  right  to  sell  improvements  on  lands  in  their 
possession  did  not  give  them  right  to  sell  improvements  on  lands  allotted 
to  members  of  Cherokee  tribe  and  in  their  possession  more  than  year 
before  act  was  passed;  Baltz  v.  Mitchell,  41  Okl.  97,  137  Pac.  667, 
courts  will  not  disturb  decisions  by  Department  of  Interior  based  upon 
findings  of  fact  where  there  is  no  fraud  nor  apparent  error  of  law; 
Bell  V.  Mitchell,  39  Okl.  546,  135  Pac.  1137,  decision  of  Land  Depart- 
ment in  favor  of  purchaser  of  legal  title  to  improvements  from  owner 
was  valid,  and  suit  could  not  be  maintained  to  have  him  declared  trustee 
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for  vendor;  Citizens*  Trading  Co.  v.  Bass,  30  Okl.  751,  752,  120  Pac. 
1097,  in  suit  to  have  purchaser  from  holder  of  patent  of  town  lot 
declared  trustee,  petition,  not  alleging  facts  constituting  mistake  of 
law  of  commission  in  refusing  patent  to  corporation,  was  insufficient; 
Ross  V.  Stewart,  26  Okl.  621,  106  Pac.  874,  holding  petition  to  have 
holder  of  patent  to  town-site  lot  of  Cherokee  nation  declared  trustee 
for  adverse  claimant  was  insufficient  where  facts  constituting  mistake 
of  law  in  decision  of  commission  were  not  alleged;  Brooks  v.  Garner, 
20  Okl.  246,  94  Pac.  698,  patent  to  lot  issued  hy  town-site  commission 
while  contest  was  pending  was  invalid,  and  grantee  was  declared  trustee 
for  rightful  owner;  Cagle  v.  Dunham,  14  Okl.  615,  78  Pac.  562,  refusing 
to  set  aside  Land  Department  decision  rendered  on  full  hearing,  on  alle- 
gation that  perjury  committed  at  hearing  before  department;  Estes  v. 
Timmons,  12  Okl.  544,  73  Pac.  305,  sustaining  demurrer  to  petition  based 
on  alleged  fraud  of  defendant  in  proofs  submitted  by  him  to  land  office 
receiver;  Parker  v.  Lynch,  7  Okl.  650,  661,  56  Pac.  1088,  1092,  fact 
that  one  offered  contest  against  homestead  entry  which  was  rejected 
by  Land  Department  gives  no  right  of  action  to  sue  to  declare  patentee, 
who  was  entryman  at  time  of  contest,  trustee  for  use  of  plaintiff; 
Thornton  v.  Peery,  7  Okl.  447,  54  Pac.  651,  refusing  to  consider  alle- 
gation that  testimony  given  in  contest  before  Land  Department  does 
not  prove  abandonment  of  claim;  Cummings  v.  McDermid,  4  Okl.  280, 
44  Pac.  278,  holding  insufficient  allegations  of  fraud  in  petition  to  set 
aside  award  of  town-site  trustees;  King  v.  Thompson,  3  Okl.  647,  39 
Pac.  467,  holding  insufficient  petition  seeking  to  charge  holder  of  legal 
title  as  trustee  for  lot  awarded  by  town-site  board  which  fails  to  show 
fraud  practiced  on  board  by  prevailing  party  and  fails  to  set  out  find- 
ings on  which  board  made  award ;  Great  Northern  Ry.  Co.  v.  Hower, 
69  Wash.  384,  125  Pac.  161,  decision  of  Land  Department  was  not  in- 
valid because  residence  was  too  far  from  land  attempted  to  be  entered 
upon  to  be  regarded  as  constructively  thereon;  State  v.  Houston,  56 
Wash.  276, 105  Pac.  476,  State  is  concluded  by  acts  of  oyster  commission 
in  excluding  lands  from  oyster  reserve  lands  in  absence  of  showing  of 
fraud  or  improper  motive;  Diana  Shooting  Club  v.  Lamoreux,  114  Wis. 
56,  91  Am.  St.  Eep.  906,  89  N.  W.  885,  holding  State  license  to  hunt 
confers  no  right  to  holder  to  go  upon  lands  owned  by  private  parties 
without  their  permission;  Craig  v.  Leitensdorfer,  123  U.  S.  212,  31 
L.  Ed.  123,  8  Sup.  Ct.  97,  holding  determination  of  land  office  as  to  facta 
with  reference  to  Mexican  grants  conclusive;  Lee  v.  Johnson,  116 
U.  S.  51,  29  L.  Ed.  571,  6  Sup.  Ct.  250,  holding  findings  of  Land  De- 
partment as  to  resident  and  abandonment  are  conclusive ;  Kirby  v.  Lewis, 
39  Fed.  72,  holding  selection  of  swamp-lands  by  agent  of  State  is  pre- 
sumed to  be  correct;  Durango  Land  etc.  Co.  v.  Evans,  80  Fed.  429, 
25  C.  C.  A.  523,  holding,  where  no  patent  has  been  issued  by  Land 
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Department,  it  may  cancel  entry  as  to  one  of  two  entrymen;  American 
Mtg.  Co.  V.  Hoi^)er,  56  Fed.  71,  holding  certificate  of  purchase,  given 
to  pre-emptioner,  may  be  canceled  by  land  office  for  fraud;  Smith  v. 
Northern  Pac.  R.  Co.,  58  Fed.  519,  7  C.  C.  A.  397,  holding  issuance  of 
patent  a  conclusive  determination  that  there  was  no  right  of  way; 
Wisconsin  Cent.  R.  R.  Co.  v.  Forsythe,  159  U.  S.  61,  40  L.  Ed.  76,  15 
Sup'.  Ct.  1025,  holding,  where  patent  issues  to  land  within  the  limits 
of  a  railroad  gra^,  courts  will  decree  patentee  a  trustee;  American 
Mtg.  Co.  V.  Hopper,  64  Fed.  556,  12  C.  C.  A.  293,  burden  is  on  one  dis- 
puting entry  canceled  for  fraud  by  Land  Department ;  Stinson  Land  Co. 
V.  Rawson,  62  Fed.  430,  land  office  decision,  canceling  entry  supported 
only  by  general  finding  of  fraud,  is  not  binding  on  courts ;  United  States 
V.  Winona  etc.  R.  R.  Co.,  67  Fed.  957,  15  C.  C.  A.  96,  holding  cer- 
tification of  land  to  State  for  benefit  of  railroad  is  equivalent  to  patent, 
and  not  open  to  collateral  attack;  Moss  v.  Dowman,  88  Fed.  186,  31 
C.  C.  A.  447,  hol<Iing  ruling  of  Land  Department  as  to  right  of  home- 
stead entryman  is  conclusive;  Linkswiler  v.  Schneider,  95  Fed.  205, 
holding  finding  of  Land  Department  as  to  good  faith  of  purchaser  will 
not  be  disturbed;  Diller  v.  Hawley,  81  Fed.  653,  48  U.  S.  App.  468, 
holding,  where  entry  was  made  for  speculative  purposes,  Land  De- 
partment may  cancel  it;  Holmes  v.  State,  100  Ala.  295,  14  South.  52, 
holding  decision  by  Department  of  Interior,  canceling  inchoate  home- 
stead rights,  is  prima  facie  correct;  Green  v.  Hayes,  70  Cal.  281,  11 
Pac.  718,  holding  decision  of  department  as  to  bona  fides  of  homestead 
entry  is  final;  Plummer  v.  Brown,  70  Cal.  548,  12  Pac.  466,  holding  de- 
termination of  department  as  to  homestead  occupancy  conclusive;  Hays 
V.  Steiger,  76  Cal.  558,  18  Pac.  671,  holding  decision  of  department 
upon  question  of  forfeiture  of  homestead  entry  by  conveyance  is  final; 
Rourke  v.  McNally,  98  Cal.  292,  33  Pac.  62,  holding  occupant  may  main- 
tain ejectment  against  one  who  enters  intending  to  make  homestead 
entry;  Irvine  v.  Tarbat,  105  Cal.  243,  38  Pac.  897,  holding  issuance  of 
patent  to  homestead  entryman  concludes  town-site  claimant;  Forbes 
V.  DriscoU,  4  Dak.  356,  31  N.  W.  643,  holding  court  of  law  cannot  de- 
termine pre-emptioner's  right  while  contest  is  pending;  Vantongeren 
V.  Heffernan,  5  Dak.  211,  38  N.  W.  67,  holding,  under  pre-emption  laws, 
courts  have  no  jurisdiction  to  pass  upon  conflicting  rights;  Fuller  v. 
Shedd,  161  111.  492,  52  Am.  St.  Rep.  397,  33  L.  E.  A.  161,  44  N.  E.  296, 
holding,  in  absence  of  fraud  or  mistake,  survey  by  State  of  meander 
line  of  lake  is  conclusive;  Weeks  v.  Bridgman,  46  Minn.  392,  49  N.  W. 
191,  holding  homestead  entry,  approved  by  department,  is  paramount 
to  railroad  grant;  Colbum  v.  Northern  Pac.  R.  R.  Co.,  13  Mont.  485, 
34  Pac.  1019,  holding  decision  of  department  that  railroad  is  not  en- 
titled to  land  is  conclusive  as  against  collateral  attack ;  King  v.  Thomp- 
son, 3  Okl.  647,  39  Pac.  467,  holding  decision  of  townsite  trustees  as  to 
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questions  of  fact  is  conclusive;  Sparks  v.  Brown,  2  Wash.  Ter.  432, 
7  Pac.  864,  holding  decision  of  Secretary  of  Interior  as  to  selection  of 
land  for  military  purposes  is  conclusive;  dissenting  opinion  in  Galliher 
V.  Cadwell,  3  Wash.  Ter.  514,  18  Pac.  72,  holding  decision  of  land  oflSce 
that  land  is  open  to  timber  entry  is  conclusive;  Keane  v.  Brygger, 

3  Wash.  350,  28  Pac.  657,  holding  approval  of  Secretary  of  Interior  of 
sales  of  land  for  university  purposes  is  conclusive;  Wiseman  v.  East- 
man, 21  Wash.  170,  57  Pac.  400,  holding,  in  action  4d  review  a  decision 
of  the  land  ofiGice,  on  ground  of  f  rau  i,  a  general  allegation  will  not  be 
considered;  Caldwell  v.  Bush,  6  Wyo.  353,  354,  361,  45  Pac.  490, 
492,  holding  purchaser  from  final  entryman  takes  land  subject  to  right 
of  department  to  cancel  entry  on  ground  of  fraud;  Parsons  v.  Venzke, 

4  N.  D.  460,  50  Am.  St.  Rerp.  678,  61  N.  W.  1038,  holding  land  office 
may  cancel,  for  cause,  an  entry,  although  land  has  been  transferred; 
Knapp  V.  Thomas,  39  Ohio  St.  387,  48  Am.  Rep.  467,  holding  pardon 
obtained  by  misrepresentations  may  not  be  attacked  collaterally;  Porter 
V.  Bishop,  25  Fla.  759,  6  South.  866,  holding,  where  homestead  patent 
wrongfully  issues,  patentee  will  be  held  trustee  for  rightful  owner; 
Hawke  v.  Deffebach,  4  Dak.  25,  22  N.  W.  482,  holding  title  to  known 
mineral  land  cannot  be  granted  under  town-site  act;  Iron  Silver  Min. 
Co.  V.  Campbell,  17  Colo.  272,  29  Pac.  514,  holding  burden  of  proof  is 
upon  mineral  claimant  to  show  right  to  follow  vein  within  patented 
ground;  Sloan  v.  United  States,  95  Fed.  194,  holding  determination 
of  Land  Department  as  to  legal  right  of  Indian  to  allotment  of  lands 
is  subject  to  review  by  the  courts;  Northern  Pac.  R.  Co.  v.  Cannon, 
54  Fed.  258,  4  C.  C.  A.  303,  holding  mineral  patent  to  lands  within 
granted  limits  of  railroad,  not  open  to  collateral  attack;  New  Dander- 
berg  Min.  Co.  V.  Old,  79  Fed.  604,  25  C.  C.  A.  116,  holding  patent  to 
mining  lands  within  jurisdiction  of  Land  Department  cannot  be  collat- 
erally attacked;  Pacific  Coast  Min.  etc.  Co.  v.  Spargo,  8  Sawy.  647,  16 
Fed.  349,  holding  validity  of  a  patent  cannot  be  attacked  collaterally 
upon  the  ground  that  land  contained  mineral;  Catholic  Bishop  of  Nes- 
qually  v.  Gibbon,  158  U.  S.  166,  89  L.  Ed.  986,  16  Sup.  Ct.  784,  holding 
determination  of  land  office  as  to  existence  of  missionary  station  is 
binding;  United  States  v.  California  &  Oregon  Land  Co.,  148  U.  S.  44, 
37  L.  Ed.  360,  13  Sup.  Ct.  463,  holding  certificate  of  Governor  as  to 
construction  of  railroad  is  conclusive;  Noble  v.  Union  River  Logging 
R.  R.  Co.,  147  U.  S.  175,  37  L.  Ed.  127,  13  Sup.  Ct.  274,  holding  decision 
of  Secretary  of  the  Treasury  that  railroad  is  entitled  to  right  of  way 
is  binding  upon  his  successor;  McNee  v.  Donahue,  142  U.  S.  589,  35 
L.  Ed.  1124,  12  Sup.  Ct.  212,  holding  State  may  not  grant  title  to  lands 
already  selected;  Rector  v.  Gibbin,  111  U.  S.  291,  28  L.  Ed.  483,  4 
Supt.  Ct.  612,  holding  lessee  who  procures  patent  will  be  declared  trustee 
for  lessor ;  Cornelius  v.  Kessel,  128  U.  S.  460,  32  L.  Ed.  488,  9  Sup.  Ct. 
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123,  holding,  where  patent  issues  for  land  belonging  to  another,  patentee 
is  trustee  of  owner;  Sandford  v.  Sandford,  139  U.  S.  647,  36  L.  Ed.  291, 
11  Snp.  Ct.  667,  holding  where  patent  issues  for  land  held  by  pre-emp- 
tioner,  patent  may  be  collaterally  attacked  \  Bohall  v.  Dilla,  114  U.  S.  50, 
29  L.  Ed.  62,  5  Sup.  Ct.  783,  holding  in  order  to  declare  patentee  trustee, 
it  must  appear  that  the  law,  properly  administered  by  Land  Department, 
would  have  given  patent  to  another;  Steel  v.  St.  Louis  Smelting  etc.  Co., 
106  U.  S.  452,  27  L.  Ed.  228,  1  Sup.  Ct.  393,  holding  issuance  of  mineral 
patent  a  determination  of  the  question  of  citizenship  in  favor  of  patentee. 

Public  lands — ^Right  of  entryman  to  notice  and  hearing  before  can- 
cellation of  entry.    Note,  75  Am.  St.  Rep.  882. 

104  TJ.  8.  427-428,  26  L.  Ed.  766,  BOTJOHTON  ▼.  AMEBIOAN  EXOHAKOE 
NAT.  BANK. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
48. 

104  TJ.  8.  428-441,  26  L.  Ed.  802,  NE8IJN  ▼.  WELLS. 

On  appeal  to  Supreme  Court  from  highest  territorial  court,  special  find- 
ings of  territorial  District  Court,  as  approved  by  highest  court  of  territory, 
are  alone  considered. 

Approved  in  Rosaly  v.  Graham  Y.  Frazer,  227  U.  S.  590,  67  L.  Ed.  658, 
33  Sup.  Ct.  333,  holding  facts  found  support  judgment  in  suit  to  de- 
termine title  to  real  estate  in  Porto  Rico;  Eagle  Mining  etc.  Co.,  v. 
Hamilton,  218  U.  S.  515,  516,  54  L.  Ed.  1182,  31  Sup.  Ct.  27,  findings 
of  District  Court  adopted  by  Supreme  Court  of  territory  serve  purpose 
of  statemenrof  facts,  and  jurisdiction  of  this  court  is  limited  to  deter- 
mining whether  findings  of  fact  support  judgment,  and  in  this  case 
judgment  was  affirmed;  Idaho  &  Oregon  Land  etc.  Co.  v.  Bradbury,  132 
U.  S.  515,  38  L.  Ed.  487,  10  Sup.  Ct.  179,  holding,  on  appeal  from 
territorial  court,  weight  of  evidence  cannot  be  considered;  Harrison 
v.  Perea,  168  U.  S.  323,  42  L.  Ed.  482,  18  Sup.  Ct.  133,  holding  court 
could  not  review  finding  as  to  allowance  of  interest  in  suit  by  admin- 
istrator to  recover  assets  of  estate;  Naeglin  v.  De  Cordoba,  171  U.  S. 
640,  48  L.  Ed.  316,  19  Sup.  Ct.  36,  where  there  are  no  exceptions  taken, 
finding  as  to  heirship  will  not  be  reviewed;  Bear  Lake  Irr.  Co.  v.  Gar- 
land, 164  U.  S.  18,  41  L.  Ed.  884,  17  Sup.  Ct.  12,  holding  appellate  court 
will  not  review  finding  as  to  right  of  way ;  San  Pedro  &  Canon  del  Agua 
Co.  V.  United  States,  146  U.  S.  131,  86  L.  Ed.  914,  13  Sup.  Ct.  97,  hold- 
ing, where  court  did  not  pass  upon  admissibility  of  deposition,  question 
will  not  be  reviewed ;  Cameron  v.  United  States,  148  U.  S.  305,  87  L.  Ed. 
460,  13  Sup.  Ct.  597,  arguendo. 
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Begistratlon  of  a  conveyance  operates  as  notice  to  all  subsequent  pur- 
chasers or  encumbrancers. 

Approved  in  Cady  v.  Purser,  131  Cal.  566,  holding  purchaser  of  land 
at  sheriff's  sale  in  absence  of  actual  notice  is  protected  if  mortgage  was 
recorded  in  wrong  book;  Marrow  v.  Brinkley,  85  Va.  62,  6  S.  E.  609, 
holding  purchasers  at  judicial  sales  will  be  protected  against  secret 
vices  in  the  proceedings;  Drake  v.  Reggel,  10  Utah,  386,  37  Pac.  584, 
holding  deed  recorded  in  mortgage  record  is  not  constructive  notice 
to  innocent  purchaser;  Slater  v.  Moore,  86  Va.  32,  9  S.  B.  421,  holding 
unrecorded  deed  is  void  as  ag;ainst  creditor. 

Mortgagee  who  first  records  his  mortgage  Is  entitled  to  preference, 
under  Utah  laws,  over  a  prior  mortgagee. 

Approved  in  Montgomery  v.  Phillips,  63  N.  J.  Eq.  220,  31  Atl.  624, 
holding  unrecorded  mortgage,  placed  on  record  after  insolvency  of  cor- 
poration, is  void;  Blennerhassett  v.  Sherman,  105 U.  S.  121,  26  L.  Ed. 
1087,  holding  an  unrecorded  mortgage  in  fraud  of  creditors  is  void  at 
common  law;  Fechheimer  v.  Baum,  43  Fed.  727,  holding  failure  to 
record  agreement  preferring  breditor  does  not  make  it  invalid. 

Where  one  of  two  innocent  parties  must  suffer  by  act  of  a  third,  he  by 
whose  negligence  it  happened  must  be  the  sufferer. 

Approved  in  In  re  Miley,  187  Fed.  186,  claimant  was  not  entitled  to 
repudiate  contract  because  of  alleged  false  representations  that  bank- 
rupt was  acting  as  agent  of  third  person  and  not  for  himself ;  Moore 
V.  Teamey,  62  W.  Va.  84,  67  S.  E.  268,  grantor's  remaining  in  posses- 
sion, paying  no  rent,  and  controlling  property,  together  with  grantee's 
withholding  conveyance  from  recordation,  constitutes  strong  badge  of 
frc^d;  Bacon  v.  Harris,  62  Fed.  104,  arguendo. 

104  U.  S.  441-442,  26  L.  Ed.  765,  ViaEL  ▼.  HOPP. 

Where  answer  is  responsive  to  allegations  of  bill,  a  deed  will  not  be 
declared  a  mortgage  unless  bill  is  supported  by  two  witnesses  or  by  one  wit- 
ness and  corroborating  drcmnstances. 

Approved  in  Campbell  v.  Northwest  Eckington  Imp.  Co.,  229  U.  S. 
673,  674,  579,  584,  57  L.  Ed.  1335,  1836,  1338.  1339,  33  Sup.  Ct.  796, 
deed  for  undivided  interest  in  unimproved  real  estate  heavily  encum- 
bered given  to  third  party  in  pursuance  of  prior  agreement  to  aid  in 
development  of  property  was  held  to  be  absolute  as  stated  on  face,  and 
not  for  security  only;  Toledo  Metal  Wheel  Co.  v.  Foyer  Bros.  &  Co., 
223  Fed.  357,  138  C.  C.  A.  612,  holding  evidence  sufficient  to  make  prima 
facie  case  of  infringement  of  patent  where  no  evidence  was  offered  by 
defendant;  Kennedy  v.  Custer,  174  Fed.  974,  975,  98  C.  C.  A.  584, 
burden  of  proving  antenuptial  contract  with  reference  to  lands  in  con- 
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troversy,  where  execution  was  denied  by  verified  answer,  was  not  sus- 
tained; Ford  V.  Taylor,  137  Fed.  151,  applying  rule  to  bill  for  appoint- 
ment of  receiver;  De  Roox  v.  Girard,  105  Fed.  801,  holding  realty 
claimed  by  plaintiff  under  foreign  will  sold  for  taxes,  conveyed  after 
period  of  redemption  to  defendant,  no  fraud  being  shown,  divests  plain- 
tiff's title;  Northwest  Eckington  Imp.  Co.  v.  Campbell,  28  App.  D.  C. 
493,  decree  dismissing  bill  for  cancellation  of  deed,  but  directing 
accounting,  should  have  declared  deed  conditional  dependent  upon 
performance  by  defendant  of  agreement,  leaving  cancellation  to  be  de- 
termined by  result  of  accounting;  dissenting  opinion  in  Snow  v.  Hazle- 
wood,  157  Fed.  906,  85  C.  C.  A.  165,  majority  holding,  in  suit  against 
attorney  and  members  of  syndicate  for  cancellation  of  deed  and  ac- 
counting, that  burden  of  proof  on  defendant  to  prove  good  faith  of 
transaction  was  not  sustained ;  Southern  Dev.  Co.  v.  Silva,  125  U.  S.  249, 
31  L.  Ed.  680,  8  Sup.  Ct.  882,  holding,  where  answer  is  upon  oath,  bill 
must  be  supported  by  two  witnesses  or  one  witness  and  corroborating 
circumstances;  Beals  v.  Illinois  etc.  B.  B.  Co.,  133  U.  S.  295,  38  L.  Ed. 
611, 10  Sup.  Ct.  316,  holding  denial  under  oath  that  decree  was  obtained 
by  fraud  is  conclusive  where  no  evidence  is  offered  to  support  the  bill; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  54,  37  L.  Ed.  76,  13  Sup.  Cf.  220, 
holding,  where  defendant,  in  suit  in  equity,  answers  under  oath,  deny- 
ing fraud,  and  no  other  evidence  is  offered,  the  fraud  is  not  sustained; 
Satterfield  v.  Malone,  35  Fed.  447,  1  L.  E.  A.  36,  holding,  in  action  to 
declare  a  deed  a  mortgage,  where  denial  is  under  oath,  bill  must  be 
sustained  by  two  witnesses  or  one  witness  and  corroborating  circum- 
stances ;  Peeler  v.  Lathrop,  48  Fed.  788, 1  C.  C.  A.  93,  holding,  in  action  of 
fraud,  testimony  of  plaintiff's  solicitor,  corroborated  by  letter  of  defend- 
ant, is  insufficient ;  Walcott  v.  Watson,  53  Fed.  432,  holding,  in  action  to 
compel  conveyance  of  mining  claims,  bill  must  be  supported  by  two  wit- 
nesses or  one  witness  and  corroborating  circumstances;  Childs  v.  Carl- 
stein  Co.,  76  Fed.  91,  holding  answer  to  creditor's  bill  must  be  taken  as 
true  in  absence  of  contradictory  evidence;  Schultze  v.  Holtz,  82  Fed. 
448,  holding  answer  to  bill  that  invention  can  only  be  used  for  gambling 
purposes  is  sufficient  evidence  of  want  of  utility;  Pennsylvania  Mut. 
Life  Ins.  Co.  v.  Union  Trust  Co.,  83  Fed.  894,  holding  sworn  denial  by 
defendant,  in  interpleader  of  cross-bill,  has  the  same  effect  as  ansVer 
to  original  bill;  McGorray  v.  O'Connor,  79  Fed.  863,  holding  answer 
to  bill  to  redeem  partnership  property,  sold  under  mortgage,  comes 
within  the  equity  rule;  Union  B.  B.  Co.  v.  Dull,  124  U.  S.  175,  31  L.  Ed. 
418,  8  Sup.  Ct.  433,  arguendo. 

Distinguished  in  Harvey  v.  Sellers,  115  Fed.  7^0,  holding  complain- 
ant's contract  to  financier  and  exploit  certain  patents  of  defendant 
for  one-third  share  of  profits  created  trust  entitling  him  to  maintain 
equity  suit  in  Federal  court;  Beard  v.  Bliley,  3  Colo.  App.  485,  34  Pac. 
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273,  holding  rule  inapplicable  to  establish  bnrden  of  proof  in  State 
court  on  issue  of  fraud. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  E.  A.  1916B,  264. 

104  n.  8.  442-443,  26  L.  Ed.  824,  BBADLEY  v.  UNITED  STATES. 

In  action  against  United  States  in  Court  of  Claims,  testimony  of  wit- 
ness adverse  to  plaintifl  is  admissible,  even  though,  if  latter  is  defeated,  it 
will  tend  to  establidi  right  of  witness  to  same  claim. 

Approved  in  Wise  v.  Williams,  162  'Fed.  163,  person  convicted  of 
making  false  national  bank  reports  under  oath  to  controller  of  cm- 
rency  being  competent  witness  in  courts  of  New  York  is  also  competent 
witness  in  Federal  courts  sitting  in  New  York;  United  States  v.  Lee 
Huen,  118  Fed.  456,  holding  Chinese  witness  in  deportation  proceedings 
is  not  an  interested  witness,  thus  creating  discretionary  circumstances 
because  of  such  fact ;  Whitf ord  v.  Clark  County,  119  U.  S.  525,  30  L.  Ed. 
501,  7  Sup.  Ct.  308,  holding  deposition  admissible  under  laws  of  the 
United  States  not  affected  by  State  laws;  Flour  City  Nat.  Bank  y. 
Wechselberg,  45  Fed.  551,  arguendo. 

104  U.  S.  444-449,  26  L.  Ed.  826,  WELLS  T.  NICKLES. 

Authority  for  practice  of  Land  Department,  in  appointing  agents  to 
seize  timber  improperly  cut  on  public  lands,  may  fairly  be  inferred  from 
appropriations  made  to  pay  these  special  agents,  by  Congress. 

Approved  in  Prosser  v.  Finn,  208  U.  S.  73,  52  L.  Ed.  895,  28  Sup.  Ct. 
225,  entry  of  timber  culture  claim  by  special  agent  of  land  office  is 
void  under  act  prohibiting  entry  by  land  office  employees,  though  entry 
was  made  in  good  faith  under  ruling  of  commissioner  that  act  did  not. 
apply  to  special  agents ;  Waskey  v.  Hammer,  170  Fed.  36,  95  C.  C.  A.  305, 
where  person  made  excessive  mineral  location  in  readjusting  boundaries 
excluded  point  of  discovery,  and  before  making  new  discovery  waa 
appointed  deputy  surveyor  of  Land  Department,  claim  was  void  under 
statute  prohibiting  land  office  employees  from  entering  public  lands ; 
United  States  v.  Schlierholz,  137  Fed.  619,  special  agent  of  Land  De- 
partment appointed  under  Appropriation  Act  of  June  4,  1897,  is  not 
officer  of  United  States  within*Rev.  Stats.,  §  5481,  punishing  extortion; 
Gibson  v.  Hjul,  32  Nev.  375,  108  Pac.  763,  defendants  claiming  under 
mining  location  void  because  made  by  deputy  mineral  surveyor,  and 
also  claiming  under  adverse  possession,  were  entitled  to  land. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  E.  A.  878. 

Ckmipromise  effected  by  agents  appointed  by  commissioner  of  general 
land  office,  with  reference  to  cutting  timber  upon  government  land,  is  bind- 
ing upon  the  government. 
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Approved  in  In  re  Neagle,  135  U.  S.  65,  34  L.  Ed.  72,  10  Sup.  Ct.  669 
(affirming  14  Sawy.  307),  holding  marshal  has  authority  to  protect  Fed- 
eral judge  traveling  on  circuit. 

When    action    against    officers    deemed    against    State.    Note^    44 
L.  B.  A.  (N.  S.)  220. 

104  U.  &  450-462,  26  L.  Ed.  827,  HAWE8  v.  OAKI.AND. 

To  Justify  suit  by  individual  stocklioldeT  on  corporation's  behalf,  ft 
must  9neta  that  some  action  or  threatened  action  is  ultra  vires  the  corpo- 
ration, fraudulent  and  injurious  to  the  company  or  shareholders,  or  oppres- 
sive and  unlawful  to  the  minority  stockholders,  and  that  complainant  was 
a  stockholder  at  the  time  or  became  such  later  by  operation  of  law,  and 
that  he  made  earnest  effort  to  obtain  redress  at  hands  of  directors  and 
shareholden. 

Approved  in  Wathen  v.  Jackson  Oil  etc.  Co.,  235  U.  S.  639,  59  L.  Ed. 
397,  35  Sup.  Ct.  225,  mere  assertion  by  stockholder  in  suit  to  enjoin 
officers  of  corporation  from  complying  with  statute  alleged  void  that 
officers  intend  to  comply  with  statute  for  fear  of  incurring  penalties, 
without  stating  ground  for  dispensing  with  efforts  to  procure  action 
by  corporation,  is  not  sufficient  under  Equity  Rule  27;  Helm  v.  Zarecor, 
222  U.  S.  36,  56  L.  Ed.  80,  32  Sup.  Ct.  10,  where  controversy  over  con- 
trol of  corporation  transcends  rivalry  of  those  claiming  to  be  members 
of  its  board  of  control,  and  corporation  is  mere  title  holder,  corpora- 
tion is  properly  made  party  defendant  and  should  not  be  aligned  as 
party  plaintiff  merely  because  plaintiffs  belong  to  same  faction  claim- 
ing power  to  appoint  members  of  board  of  control;  Delaware  etc.  Co. 
V.  Albany  etc.  R.  R.  Co.,  213  U.  S.  447,  448,  450,  53  L.  Ed.  866,  867, 
868,  29  Sup.  Ct.  540,  stockholders  of  lessor  corporation  were  not  pre- 
cluded from  maintaining  action  against  lessee  corporation  by  fact  that 
relief  was  not  sought  by  demand  upon  directors  or  by  stockholders' 
meeting,  where  directors  of  two  corporations  were  practically  identical 
and  lessee  corporation  held  voting  power ;  Venner  v.  Great  Northern  Ry. 
Co.,  209  U.  S.  33,  34,  52  L.  Ed.  669,  28  Sup.  Ct.  328,  holding  Federal 
Circuit  Court  had  jurisdiction  of  stockholder's  suit  against  corporation, 
although  bill  did  not  comply  with  Equity  Rule  94  and  for  that  reason 
must  be  dismissed;  Dawson  v.  Columbia  Avenue  etc.  Trust  Co.,  197 
U.  S.  181,  49  li.  Ed.  716,  25  Sup.  Ct.  420,  denying  Federal  jurisdiction 
over  suit  against  city  by  mortgagee  of  water  company  to  enforce  city's 
contract  with  company  where  there  is  no  diversity  of  citizenship  be- 
tween city  and  company,  and  interests  of  latter  and  mortgagee  are  not 
antagonistic;  Doctor  v.  Harrington,  196  U.  S.  588,  49  L.  Ed.  610,  25 
Snp.  Ct.  355,  fact  that  ultimate  interest  of  corporation  defendant  may 
be  same  as  that  of  complaining  stockholders  does  not  require  that  cor- 
poration  be  aligned  with  complainant  for  purpose  of  Federal  juris- 
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diction  where  bill  alleges  corporation  controlled  by  persons  antagon- 
istic to  complainants;  Corbus  v.  Gold  Mining  Co.,  187  U.  S.  459,  462, 
463,  47  L.  Ed.  258,  23  Sup.  Ct.  158,  160,  holding  stockholder's  suit  to 
restrain  corporation  paying  license  is  dismissible,  no  demand  having 
been  made  on  its  directors,  and  damage  not  irreparable,  corporation 
making  no  defense;  Dickerman  v.  Northern  Trust  Co.,  176  U.  8.  188, 
44  L.  Ed.  429,  20  Sup.  Ct.  313,  holding  in  trustee  suit  for  all  stockholders 
to  foreclose  mortgage  no  rights  to  setoff  against  some  individual  bond- 
holders for  unpaid  stock,  for  bonds  are  an  entirety;  Kelly  v.  Dolan, 
233  Fed.  639,  where  court  refused  to  allow  receiver  to  maintain  action 
at  law  for  damages  because  barred  by  statute  of  limitations,  stock- 
holder could  not  maintain  bill  upon  claim  vested  in  receiver;  Granite 
Brick  Co.  v.  Titus,  226  Fed.  565,  complainant  lending  money  to  cor- 
poration under  agreement  that  he  was  to  receive  shares  of  stock  as 
collateral  security,  that  he  might  vote  such  shares,  and,  if  he  desired, 
accept  them  in  payment  for  debt,  was  entitled  to  equitable  relief,  where 
shareholders  intending  to  mortgage  property  refused  him  right  to  vote; 
Ogden  V.  Gilt  Edge  Consol.  Mines  Co.,  225  Fed.  728,  stockholder  may 
intervene  in  bankruptcy  proceeding  where  interests  of  directors  are 
antagonistic  to  those  of  corporation;  United  Copper  Securities  Co.  v. 
Amalgamated  Copper  Co.,  223  Fed.  422,  139  C.  C.  A.  15,  stockholder 
cannot  maintain  action  at  law  in  name  of  corporation  to  recover  money 
damages  or  specific  property  on  refusal  of  corporation  to  bring  action; 
Hyams  v.  Calumet  &  Hecla  Min.  Co.,  221  Fed.  542,  137  C.  C.  A.  239, 
minority  stockholder  may  maintain  suit  in  equity  where  directors  are 
acting  for  their  own  interest  and  in  manner  destructive  of  corporation 
or  of  rights  of  stockholders;  Wilson  v.  American  Ice  Co.,  206  Fed.  743, 
minority  stockholder  may  not  maintain  bill  to  compel  declaration  of 
dividends  without  first  seeking  relief  at  hands  of  directors,  and  aver- 
'  ment  of  demand  and  refusal,  though  meetings  of  stockholders  had  been 
held  since  making  of  demand,  was  insufficient;  Post  v.  Buck's  Stove  etc. 
Co.,  200  Fed.  920,  43  L.  R.  A.  (N.  S.)  498,  119  C.  C.  A.  214,  settlement 
by  directors  of  corporation  with  labor  union  was  binding  on  minority 
stockholder,  and  he  could  not  maintain  action  for  damages  under  anti- 
trust act  for  benefit  of  corporation;  Strang  v.  Edson,  198  Fed.  818, 
117  C.  C.  A.  455,  stockholder  cannot  maintain  suit  without  showing 
unsuccessful  effort  to  induce  officers  of  corporation  to  bring  suit  in 
name  oi  corporation;  Crawford  v.  Seattle  R.  &  S.  Ry.  Co.,  198  Fed. 
923,  in  stockholder's  suit  against  corporation  and  others,  where  all^a- 
tions  of  bill  show  corporation  is  under  control  of  codefendants,  it  is 
properly  aligned  with  them,  and  where  it  is  citizen  of  same  State  as 
complainant,  suit  is  not  removable;  In  re  Eureka  Anthracite  Coal  Co., 
197  Fed.  218,  under  Bankruptcy*  Act,  providing  that  bankrupt  or  cred- 
itor may  appear  and  plead  to  insolvency  petition,  stockholders  of  cor- 
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poration   cannot   appear   and   defend   proceeding  against   corporation, 
unless  such  showing  is  made  as  would  entitle  them  to  maintain  or  defend 
suit  in  equity  on  its  behalf;  Smith  v.  Chase  &  Baker  Piano  Mfg.  Co., 
197  Fed.  470,  bill  by  minority  stockholder  against  those  in  control  charg- 
ing infliction  of  wrong  upon  corporation  is  insufficient  where  it  fails 
to  allege  tangible  facts  sustaining  averments  of  fraud  or  misconduct; 
Quinton  v.  Equitable  Inv.  Co.,  196  Fed.  317,  116  C.  C.  A.  134,  taxpayer 
of  irrigation  district  cannot  enjoin  action  against  district  on  bonds  on 
ground  that  bonds  are  void,  that  persons  served  are  not  officers  of  dis- 
trict, and  that  district  has  no  officers  to  represent  it,  where  no  appli- 
cation has  been  made  to  board  of  supervisors  to  appoint  directors  to 
fill  vacancies;  Pigg  v.  Casper  Co.,  196  Fed.  179,  116  C.  C.  A.  9,  equity 
refuses  at  suit  of  grantor  to  set  aside  deed  executed  to  defraud  cred- 
itors; In  re  Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  555,  in  bankruptcy 
proceeding,  right  to  compel  payment  by  officer  of  corporation  misap- 
propriating funds  vests  in  trustee,  becoming  assets  in  his  hands  which 
may  be  disposed  of  under  direction  of  court;  Kent  v.  Honsinger,  167 
Fed.  629,  stockholder  may  maintain  suit  in  Federal  court  to  secure  dis- 
tribution of  fund  belonging  to  dissolved  corporation  without  making 
demand  on  officers  who  unlawfully  carried  fund  into  another  State; 
Ryan  v.  Martin,  165  Fed.  770,  961,  complainant  employed  to  procure 
capital  to  purchase  and  operate  mining  claims  cannot  maintain  suit  for 
specific  performance  of  contract  to  convey  fifty  thousand  dollars  of 
corporation's  stock  for  his  services;  Schultz  v.  Highland  Gold  Mines 
Co.,  158  Fed.   341,   holding  bill  by  minority  stockholders  setting  up 
fraudulent  transactions  of  directors  and  officers  of  mining  company, 
praying  for  appointment  of  receiver  to  vacate  judgment  in  State  court 
in  favor  of  corporation's  attorney,  and  to  restrain  further  interference 
with  corporation's  property,  and  for  accounting,  was  sufficient  under 
Equity  Rule  94;  Gage  v.  Riverside  Trust  Co.,  156  Fed.  1006,  in  stock- 
holder's suit  in  equity  in  Federal  court,  failure  to  comply  with  Equity 
Rule  94  is  available  against  order  for  substituted  service  on  defendants, 
where  it  affects  alignment  of  parties,  and,  in  consequence,  court's  juris- 
diction; Venner  y.  Great  Northern  Ry.  Co.,  153  Fed.  411,  418,  Equity 
Rule  94,  prohibiting  suit  by  stockholder  against  corporation  unless  he 
was  owner  of  shares  at  time  of  transactions  complained  of,  or  shares 
devolved  upon  him  by  operation  of  law,  applies  to  suit  removed  from 
State  court  where  such  fact  is  not  essential  to  granting  relief;  Mon- 
mouth Inv.  Co.  V.  Means,  151  Fed.  166,  80  C.  C.  A.  527,  Equity  Rule  94, 
providing  that  stockholder  shall  not  maintain  action  for  benefit  of  cor- 
poration without  previous  demand  on  managing  directors,  has  no  appli- 
cation where  directors  are  shown  to  be  in  league  with  president,  who 
was  using  corporation  to  defraud  executor  out  of  estate  ^s  interest  in 
corporation;  Macon  D.  &  S.  R.  Co.  v.  Shailer,  141  Fed.  590,  591,  72 
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C.  C.  A.  631,  minority  stockholder  cannot  sne  to  set  aside  executed  sale 
of  assets  of  corporation  by  pledgee  under  pledge  where  directors  not 
alleged  to  disapprove  sale  or  that  they  would  not  ratify  it;  Kemmerer 
V.  Haggerty,  139  Fed.  696,  where  corporation,  citizen  of  same  State  as 
defendants,  sued  employees  in  State  court  to  enjoin  strike,  and  pend- 
ing suit  nonresident  stockholders  made  demand  on  officers  to  sue  in 
Federal  court,  and  on  refusal,  themselves  sued  therein.  Federal  court 
had  no  jurisdiction;  Columbia  Nat.  Sand  Dredging  Go.  v.  Washed  etc. 
Dredging  Co.,  136  Fed.  712,  where  stockholder's  bill  shows  that  directors 
of  corporation  own  majority  of  stock  and  that  they  are  mismanaging 
corporation  and  diverting  funds  and  income  to  themselves,  demand  on 
corporation  not  necessary  to  suit;  Bowling  Green  Trust  Co.  v.  Virginia 
Passenger  &  Power  Co.,  132  Fed.  923,  denying  right  of  bondholders  to 
intervene  in  suit  by  trustee  to  foreclose  railroad  mortgage;   Maeder 
V.  Buffalo  Biirs  Wild  West  Co.,  132  Fed.  284,  stockholder  cannot  sue 
corporation  and  directors  to  compel  declaration  of  dividend  where  no 
application  made  to  directors  or  not  shown  that  application  would  not 
be  considered;  McKee  v.  Chautauqua  Assembly,  124  Fed.  811,  holding 
member  nonstock  corporation  may  sue  out  Federal  injunction  where 
mismanagement  will  result  in  creation  of  debts,  involving  all  corpora- 
tion's property,  value  exceeding  jurisdictional  amount ;  Kessler  v.  Ensley 
Co.,  123  Fed.  551,  holding  corporation  being  estopped,  or  honestly  and 
fairly  refusing,  to  authorize  suit,  a  minority  stockholder's  suit  in  behalf 
of  corporation  is  likewise  estopped ;  New  Albany  Water- Works  v.  Louis- 
ville Banking  Co.,  122  Fed.  778,  58  C.  C.  A.  576,  holding  granting  of 
preliminary  injunction  does  not  warrant  appointing  receiver  where  no 
other  mismanagement  is  shown  than  that  of  leasing  all  property  of 
corporation  by  directors;  Metcalf  v.  American  School  Furniture  Co., 
122  Fed.  118,  holding  corporation  whose  charter  gives  right  to  dispose, 
of  property  may  accept  another  corporation's  stock  as  purchase  price, 
transaction   being  bona  fide;   Godchaux   v.   Morris,  121  Fed.  484,  57 
C.  C.  A.  434,  holding  Federal  court  having  jurisdiction  may  order  realty 
sold  in  place  other  than  courthouse  of  parish,  for  decree,  though  erro- 
neous, is  binding  unless  reversed  on  appeal;  Elkins  v.  City  of  Chicago, 
119  Fed.  958,  959,  holding  lessor  stockholder  of  one  company  has  no 
right  of  action  against  city,  the  ordinance  requiring  two  railway  systems 
to  give  transfers,  both  operating  as  lessee;  Dickinson  v.  Consolidated 
Traction    Co.,   114   Fed.    241,    holding    where    allegations    of   bill    axe 
wanting  that  directors  were  requested  to  bring  action  to  set  aside  lease, 
the  jurisdictional  fact  is  omitted;  Savings  &  Trust  Co.  v.  Bear  Valley 
Irr.  Co.,  112  Fed.   704,  holding  stockholder  cannot  question  deed  of 
company  in  absence  of  showing  that  corporation  failed  after  proper 
application  to  bring  suit  to  set  aside  deed;  Mumford  v.  Ecudor  Devel- 
opment Co.,  Ill  Fed.  643,  holding  majority  stockholders  can  contract 
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with  the  oompany,  but  minority  may  have  same  set  aside  if  at  all 
oppressing  their  rights,  fraudulently,  as  minority  stockholders;  Bimber 
V.  Calivada  Colonization  Co.,  110  Fed.  59,  holding  bill  in  equity  in  Fed- 
eral court  dismissible  against  fraudulent  issue  by  corporation  miless 
stockholder  at  time  and  demand  first  made  for  corporation  to  si^e ;  Met- 
calf  V.  American  etc.  Co.,  108  Fed.  911,  holding  minority  stockholder 
can  have  corporation  transfer,  in  restraint  of  commerce,  set  aside,  but 
bill  for  treble  damages  unmaintainable,  since  it  inures  to  all  stock- 
holders; Sidway  v.  Missouri  Land  etc.  Co.,  101  Fed.  484,  485,  holding 
because  of  diminished  value  more  threatened,  resident  minority  stock- 
holder cannot  have  receiver  appointed,  in  statutory  absence,  when  cor- 
poration is  solvent  with  majority  stockholders  nonresident;  Byan  v. 
Williams,  100  Fed.  174,  holding  where  complainant  owns  less  than  one-r 
fifth  o£  the  stock,  he  will  be  refused  an  injunction,  if  greater  injury 
will  resrdt  to  the  majority;  Kimball  v.  Cedar  Rapids,  99  Fed.  131f  hold- 
ing stockholder  of  waterworks  may  bring  suit  in  Federal  court  to  re: 
strain  city  from  fixing  water  rates  which  deprives  stock  of  any  earning 
ability;  Howze  v.  Harrison,  165  Ala.  155,  51  South.  615,  minority  stockr 
holder  of  order  may  not  maintain  suit  for  appointment  of  receiver, 
because  of  alleged  misappropriation  of  funds,  where  there  was  no  show- 
ing that  grand  lodge  would  not  protect  funds  of  order  or  that  order 
was  insolvent;  Louisville  etc.  B.  R.  Co.  v*  Neal,  128  Ala.  156,  29  South. 
867,  holding  stookholder  must  show  in  bill  either  that  he  requested 
.ofiicers  or  corporation  to  right  the  wrong,  or  aver  facts  constituting 
excuse  for  not  requesting;  Red  Bud  Realty. Co.  v.  South,  96  Ark,  292, 
131  S.  W.  345,  where  directors  of  corporation  mismanage  business  of 
corporation  and  through  fraud  or  negligence  refuse  to  sue  for  recovery 
of  property  wrongfully  diverted  and  funds  misappi-opriated  by  officer 
and  director,  stockholder  may  sue;  Horst  v.  Traudt,  43  Colo.  449,  96 
Pac.  260,  complaint  in  action  by  members  of  incorporated  religious 
society  to  restrain  defendant  from  entering  on  duties  as  pastor,  pur- 
suant to  call  alleged  to  have  been  procured  illegally,  not  showing  efforts 
made  to  obtain  relief  within  corporation,  is  bad  on  demurrer;  Bolden- 
week  V.  Bnllis,  40  Colo.  259,  90  Pac.  636,  where  stockholder  purchased 
stock  subsequent  to  meeting  of  stockholders  authorizing  president  to 
dispose  of  property,  and  owner  of  stock  purchased  had  voted  in  favor 
of  transact  ion,  stockholder  could  not  sue  to  avoid,  transaction ;  Ide  v. 
Bascomb,  18  Colo.  App.  424,  72  Pac.  65,  where  persons  pretending  to 
•act  as  directors  of  corporation  authorized  note  to  one  of  their  number, 
stockholders  cannot  maintain  suit  to  cancel  judgment  oiv  note  ^. where 
directors  not  asked  to  bring -suit;  Smith  v.  Bulkley,  18  Colo.  App.  231, 
.70  Pac,  959,  fact  that  corporation  enjoined  from  suing  to  prevent  sale 
under  its  trust  deed  does  not  authorize  stockholder  to  enj<Hn  sale  on 
XI— 37 
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ground  that  mortgage  ultra  vir^,  where  no  fraud  oy  refusal  of  directors 
to  dissolve  injunction  alleged;  Sheehy  v.  Barry,  87  Conn.  659,  89  Atl. 
261,  in  stockholder's  suit,  where  officers  of  corporation  acquiesce  in 
usurpation  of  their  offices,  waste  of  corporate  property,  and  misappro- 
priation of  assets,  and  demand  for  redress  would  be  futile,  no  demand 
is   necessary;  Burlingame  v.   Manchester,  44  App.  D.   C.  338,  where 
equity  court,  having  jurisdiction  of  subject  matter,  dismisses  bill  for 
insufficiency  of  complaint,  it  has  jurisdiction  to  tax  costs  to  unsuccessful 
party;  Scanlan  v.  Snow,  2  App.  D.  C.  149,  stockholder,  although  he  is 
legal  owner  of  stock  not  transferred  on  books  to  vendee,  not  being 
equitable  owner,  cannot  maintain  suit  to  enforce  equitable  rights;  Zuelly 
V.  Casper,  160  Ind.  460,  67  N.  E.  105,  holding  taxpayer  may  maintain 
action   against  county   auditor   and   commissioners   for  restitution   of 
former  moneys  illegally  allowed  him  by  latter  who  refuse  to  sue  him; 
Tevis  V.  Hammersmith,  31  Ind.  App.  282,  283,  287,  66  N.  E.  80,  81, 
holding  stockholder  maintaining  action  for  benefit  of  corporation  must 
allege  and  prove  demand  made  to  directors  to  sue  and  their  refusal 
unless  such  would  have  been  unavailing;  Funch  v.  Farmers'  Elevator 
Co.,  142  Iowa,  629,  24  L.  B.  A.  (N.  S.)  108,  121  N.  W.  56,  mandamus 
will  not  lie  to  compel  transfer  of  stock  on  books  where  purchaser  is 
tool  of  conspirators  seeking  to  ruin  corporation  and  drive  it  out  of 
business;  Schoening  v.  Schwenk,  112  Iowa,  735,  84  N.  W.  916,  holding 
stockholders  of  corporation  may  'maintain  suit  in  equity  against  its 
officers  to  recover  money  misappropriated  by  the  corporation;  Fry  v.. 
Bush,  63  Kan.  439,  65  Pac.  704,  holding  stockholder's  petition  is  objec- 
tionable in  uniting  distinct  and  disconnected  causes  in  same  count,  and 
in  joining  plaintiffs  and  defendants,  parties  without  common  interest; 
Von  Schlemmer  v.  Keystone  Life  Ins.  Co.,  121  La.  989,  46  South.  991, 
,  minority  stockholder  acquiring  stock  with  full  knowledge  of  conditions 
of  which  he  complains  may  not  maintain  suit  for  appointment  of  re- 
ceiver; Ulmer  v.  Maine  Real  Estate  Co.,  93  Me.  326,  45  Atl.  41,  holding 
stockholder's  bill  in  equity  for  corporation's  ultra  vires  act  must  show 
that  both  officers  and  corporation  refused  to  act  in  the  matter;  Bond 
V.  Gray  Imp.  Co.,  102  Md.  433,  62  Atl.  828,  minority  stockholders  in 
corporation   whose  property  sold  on   foreclosure  cannot  intervene   to 
except  to  ratification  of  sale  where  other  stockholders  satisfied;  Bartlett 
V.  New  York  etc.  R.  Co.,  221  Mass.  532,  536,  109  N.  E.  463,  455,  bill  of 
stockholders  for  wrongs  to  corporation  by  past  directors  and  ten  of 
present  twenty-three  directors  does  not  show  demand  on  directors  for 
action  by  corporation  would  be  tiseless  by  allegation  that  guilty  directors 
and  others  closely  associated  with  them-  in  financial  matters  are   in 
majority;  Von  Amim  v.  American  Tube  Works,  188  Mass.  517,  74  N.  E. 
680,  upholding  suit  by  minority  stockholder  against  officers  of  cor- 
poration for  misappropriation  of  its  funds;  Fuller  v.  McCormick,  156 
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Mieli.  521,  121  N.  W.  282,  minority  stockholder  may  not  maintain  suit 
for  appointment  of  receiver  where  defendants  are  ifot  ehai^d  with 
mismanagement  of  corporate  funds,  but  that  they  induced  plaintiff 
to  purchase  stock,  and  had  not  paid  for  their  stock;  Starr  v.  Shepard, 
145  Mich.  308,  108  N.  W.  711,  stockholder  may  maintain  suit  against 
person  removing  property  under  authority  of  illegal  tax  sale  where 
inertia  of  officers  asked  to  bring  suit  amounted  to  refusal ;  Flynn  v. 
•  Third  Nat.  Bank  of  Detroit,  122  Mich.  645,  81  N.  W.  573,  holding  bank 
directors'  n^ligence  causing  loss,  and  one  of  them  being  appointed 
receiver,  his  refusal  to  bring  action  not  prerequisite  for  stockholder's 
bringing  action;  Ashton  v.  Penfield,  233  Mo.  425, 135  S.  W.  947,  minority 
stockholder  was  entitled  to  appointment  of  receiver  where  there  was 
eonspiracy  between  majority  stockholders,  fraud  and  extravagant  mis- 
management of  corporate  affairs;  Vogeler  v.  Pimch,  205  Mo.  576,  103 
8.  W.  1006,  in  suit  by  stockholder  to  cancel  certain  stock  issued  to 
corporation's  former  attorney  in  payment  for  services,  complainant  was 
bound  to  allege  and  prove  that  corporation  had  refused  to  sue,  or  that 
defendant  was  in  control  of  corporation;  Loomis  v.  Missouri  Ry.  Co., 
165  Mo.  487,  489,  65  S.  W.  966,  967,  holding  plaintiff  stockholder  fail- 
ing to  make  slightest  investigation  within  five  years  required  by  statute, 
which  would  have  disclosed  fraud,  he  is  barred  by  laches;  Blades  v. 
Billings  Mercantile  Co.,  154  Mo.  App.  360,  134  S.  W.  582,  where  cor- 
poration has  voted  to  dissolve  and  has  appointed  agent  to  collect  and 
distribute  assets,  stockholder  cannot  have  receiver  appointed  on  ground 
that  agent  is  wasting  assets  until  he  has  exhausted  remedy  by  appli- 
cation to  directors,  and,  if  there  is  time,  to  stockholders;  Moss  v.  Good- 
hart,  47  Mont.  265,  131  Pac.  1073,  stockholder  may  not  maintain  action 
against  receiver  of  national  bank  for  sale  at  inadequate  price  of  prop- 
erty on  which  bank  had  mortgage,  where  no  demand  was  made  on 
directors,  receiver  or  controller  of  currency;  Home  Fire  Ins.  Co.  v. 
Barber,  67  Neb.  656,  659,  108  Am,  St.  Bep.  726,  93  N.  W.  1028,  1029, 
subsequent  stockholders  cannot  complain  of  prior  mismanagement  of 
corporation  where  they  have  obtained  shares  from  wrongdoers;  Rankin 
V.  Southwestern  Brewery  etc.  Co.,  12  N.  M.  59,  73  Pac.  614,  stockholder 
acquiring  stock  by  purchase  cannot  c6mplain  of  illegal  salaries  paid 
directors  prior  to  his  becoming  stockholder;  Continental  Securities  Co. 
V.  Belmont,  206  N.  Y.  19,  Ann.  Oas.  1914 A,  797,  61  L.  R.  A.  (N.  S.) 
112,  99  N.  E.  142,  whfere  plaintiff  alleges  fraud  and  misappropriation 
of  shares  through  payment  of  pretended  claim  for  services,  and  body 
of  stockholders  had  no  xx)wer  to  remedy  wrong  asserted,  application  to 
them  for  redress  before  bringing  representative  action  is  unnecessary; 
Niles  V.  New  York  etc.  R.  R.  Co.,  176  N.  Y.'126,  68  N.  E.  145,  holding 
action  to  recover  for  conspiracy  among  corporation  officers  to  wreck 
ecmcem  must  be  brought  by  corporation  or  receiver,  or  by  shareholder 
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after  demand  and  refusal;  Goodbody  v.  Delaney,  80  N.  J.  Eq.  422,  83 
Atl.  990,  in  stockholder's  suit  defendant  may  by  amended  answer  ques- 
tion qualifications  of  other  stockholders  admitted  as  complainants  after 
making  of  issues  between  original  parties;  Siegman  v.  Electric  Vehicle 
Co.,  72  N.  J.  Eq.  410,  65  Atl.  913,  approval  of  majority  of  stockholders 
does  not  validate  declaration  of  dividends  out  of  capital,  and  stock- 
holder may  maintain  suit  for  recovery  of  such  dividends;  Siegman  v. 
Kissel,  71  N.  J.  Eq.  127,  62  Atl.  942,  stockholder  may  maintain  suit 
against  director  voting  for  payment  of  dividend  out  of  capital  stocky 
although  directors  and  majority  of  stockholders  de^m  it  inexpedient  to 
maintain  action;  Groel  v.  United  Electric  Co.,  70  N.  J.  Eq.  625,  61  Atl. 
1064,  stockholder -mf^y  sue  promoters  to  recover  secret  profits,  joining 
corporation  as  defendant,  where,  after  demand,  corporation  refused 
to  sue ;  Victor  v.  Louise  Cotton  Mills^  148  N.  C.  110,  16  Ann.  Oas.  291, 
16  L.  R.  A.  (N.  8.)  1020,  61  S.  E.  660,  stockholder  may  call  in  question 
ultra  vires  act  of  manufacturing  corporisition  in  insuring  life  of  presi- 
dent beyond  x>6riod  of  his  connection  with  company;  Merrimon  v. 
Southern  Paving  &  Construction  Co.,  142  N.  C.  547,  8  t.  R.  A.  (N.  S.) 
574,  55  S.  £.  368,  taxpayer  may. not  maintain  suit  to  restrain  unau- 
thorized payments  to  paving  company  for  work  as  done  under  ccmtraet 
without  having  exhausted  means  to  have  city  act,  and  merely  request- 
ing mayor  not  to  make  payments  is  insufficient ;  Investors'  Syndicate  v. 
North  Amer.  Coal  etc.  Co.,  31  N.  D.  276,  153  Ni  W.  474,  intervener  has 
right  to  answer  upon  behalf  of  coal  company,  having  shown  that  officers 
thereof  refuse  to  defend;  Zinn  v.  Baxter,  65  Ohio  St.  365,  62  N.  E.  331, 
holding  national  bank  directors  violating  national  bank  act,  and  bank 
fails  upon  request  to  sue .  directors,  shareholder  may  maintain  action 
for'  himself  and  shareholders ;  North  v.  Union  Savings  &  Loan  Assn., 
59  Or.  488,  117  Pac  824,  where  complaint  in  action  by  stockholder 
alleges  that  directors,  trustee  and  majority  of  stockholders  are  con- 
spiring to  make  away  with  corporate  assets,  allegation  that  plaintiff 
requested  directors  to  b^n  suit  in  name  of  corporatidn  is  unecessaiy; 
Wills  V.  Nehalem  Coal  Co.,  52  Or.  82,  88,  96  Pac.  533,  535,  stockholder 
may  maintain  action  to  compel  surrender  of  secret  profits  to  corpora- 
tion by  one  of  promoters  without  demand,  where  such  promoter  and 
her  husband  were  two  of  five  directors  and  controlled  majority  of  stock; 
Law  V.  Fuller,  217  Pa.  443,  66  Atl.  756,  stockholder,  cannot  sue  to  have 
president  declared  trustee  for  proportionate  share  of  property  pur- 
chased at  judicial  sale  without  making  demand  upon  corporation  or 
showing  that  demand  would  be  useless;  Peterson  v.  Christianson,  18 
S.  D.  474,  101  N.  Wv  42,  in  action  by  members  of  church  corporation 
composed  of  .two  nationalHies  to  restrain  .other  members  from  prevent- 
ing plaintiffs  from  occupying  church  half  of  time,  as  provided  by  by- 
laws, corporation  is  not  necessary  party;  McCampbell  v^  Fountain  Head 
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R.  R.  Co.,  Ill  Tenn.  69,  ld2  Am.  St.  Rep;  731,  77  S.  W.  1073,  where 
owners  of  part  of  railroad  stock,  who  were  its  directors,  anthorized 
eorporation  to  subscribe  for  stock  in  land  company  and  to  indorse  note^ 
of  land  company,  and  they  became  insolvent  and  stock  taken  by  cred-^ 
iters,  creditors  conld  sne  in  equity  without  applying  to  railroad ;  Farwell 
V.  Babcock,  27  Tex.  Civ.  173,  65  S.  W.  515,  holding  appeal  from  inter- 
locutory order  appointing  receiver  in  chambers  on  ex  parte  hearing  is 
proper,  no  notice  in  court's  minutes,  no  notice  of  appeal  being  necessary ; 
Joy  V.  Ft.  Worth  Compress  Co.,  24  Tex.  Civ.  96,  58  S.  W.  174,  holding 
minority  stockholder  being  barred  by  laches  in  suit  against  directors 
for  funds  wrongfully  applied  is  not  barred  on  other  grounds  beciause 
of  such  bar ;  Hearst  v.  Putnam  Min.  Co.,  28  Utah,  196, 107  Am.  St.  Rep« 
698,  66  L.  R.  A.  784,  77  Pac.  757,  stockholders  cannot  sue  in  own  right 
to  canc^  conveyance  by  corporation  on  ground  of  fraud  giving  rise 
to  trust  in  their  favor;  Saunders  v.  Bank  of  Mecklenburg,  113  Va^  661, 
664,  75  S.  E.  96,  97,  bill  by  depositors  against  insolvent  bank,  not  show- 
ing demand  against  receiver,  was  insufficient;  Virginia  Passenger  ^ 
Power  Co.  v.  Fisher,  104  Va.  126,  51  S.  E.  200,  upholding  suit  by  stock- 
holder for  appointment  of  receiver  without  demand  on  corporation  for 
action  to  redress  wrong  committed  by  controlling  member;  Elliott  v« 
Puget  Sound  Wood  Products  Co.,  52  Wash.  643,  101  Pac.  230,  minority 
stockholder  may  not  maintain  suit  to  set  aside  contract  alleged  to  be 
contrary  to  interests  of  corporation,  and  made  without  authority,  unless 
complaint  shows  demand  for,  redress  has  been  made  upon  corporation, 
or  that  it  would  be  useless;  Figge  v.  Bergenthal,  130  Wis.  617,  109 
N.  W.  589,  equity  court,  at  instance  of  minority  stockholder,  will  not 
order  reduction  of  stock  of  merchandise,  carrying  of  which  is  not  shown 
Co  be  fraudulent  on  part  of  those  in  control;  Doud  v.  Wisconsin  etc. 
R.  R.  Co.,  65  Wis.  116,  66  Am.  Rep.  623,  25  N.  W.  536,  holding  stock- 
holder, without  request,  cannot  maintain  action  to  restrain  waste;  Cam* 
eron  v,  Groveland  Imp.  Co.,  20  Wash.  172,  54  Pac.  1129,  holding,  where 
eorporation  is  being  mismanaged,  court  will,  at  suit  of  stockholders- 
appoint  receiver;  Mount  v.  Radford  Tr?ist  Co.,  93  Va.  431,  25  S.  E.  245, 
holding,  before  stockholder  may  restrain  sale  under  deed  of  trust,  he 
must  show  a  demand  upon  corporation;  Boyd  v.  Sims,  87  Tenn.  777, 
11  S.  W.  949,  holding  fact  that  directors  have  pecuniary  interest  adverse 
to  stockholder  does  not  do  away  with  necessity  of  request;  Wenzel  v. 
Palmetto  Brewing  Co.,  48  S.  C.  83,  26  S.  E.  2,  holding,  in  action  to 
restrain  mismanagement,  stockholder  must  show  application  to  corpora- 
tion ;  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  483,  23  S.  E.  386,  holding 
stockholder  may  maintain  action  to  prevent  intrusion  upon  corporate 
franchise;  Flynn  v.  Brooklyn  City  R.  R.  Co.,  158  N.  Y.  508,  53  N.  E. 
524,  holding  demand  is  prerequisite  to  stockholder's  suit  to  set  aside 
lease ;  Alexander  v.  Donohoe,  143  N.  Y.  211.  38  N.  E.  265,  holding  stock- 
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holder's  8tdt  to  set  aside  a  judgment,  without  allegation  of  fraad, 
cannot  be  maintained;  Leslie  v.  Lorillard,  110  N.  Y.  536,  1  L.  &.  A. 
461,  18  N.  E.  367,  holding  stockholders  in  steamship  company  may 
arrest,  by  suit,  a  coarse  of  dealinpr  diverting  assets  of  corporation  to 
purposes  not  authorized  by  its  charter;  Barr  v.  New  York  etc.  R.  R. 
Co.,  96  N.  Y.  450,  holding,  in  case  of  fraud,  stockholder  may  maintain 
action  for  accounting;  Fougeray  v.  Cord,  50  N.  J.  Eq.  199,  24  Atl.  504, 
holding  stockholder  may  sue  to  have  dividend  declared;  Dow  v.  North- 
em  R.  R.  Co.,  67  N.  H.  64,  36  Atl.  542,  holding  dissenting  stockholder 
may  maintain  suit  to  set  aside  lease  of  railroad;  Burke  v.  Concord 
R.  R.  Co.,  61  N.  H.  232,  holding  stockholder  may  maintain  suit  to  pre- 
vent railroad  from  forming  partnership ;  Fitzgerald  v.  Fitzgerald  &  Mal- 
lory  Constr.  Co.,  41  Neb.  ^05,  59  N.  W.  842,  holding,  where  officers 
have  abused  their  trust  in  favor  of  another  corporation,  stockholder 
may  maintain  action;  Hannerty  v.  Standard  Theatre  Co.,  109  Mo.  306, 
19  S.  W.  84,  holding  stockholder  may  maintain  action  where  leasehold 
was  forfeited  through  fraud  of  directors ;  Dillaway  v.  Boston  Gas-Light 
Co.,  174  Mass.  97,  54  N.  E.  362,,  holding  bondholders  in  gas  company 
cannot  set  aside  improvident  contract  without  applying  to  directors; 
Shaw  V.  Davis,  78  Md.  316,  28  L.  &.  A.  297,  28  Atl.  621,  holding,  in 
absence  of  fraud,  stockholder  may  not  restrain  execution  of  lease;  Alex- 
ander v..  Searcy,  81  Ga.  547,  549,  551,  12  Am.  St.  Bep.  345,  346,  347,  8 
S.  E.  634,  635,  636,  holding,  where  stockholders  have  acquiesced  in 
purchase  of  stock  of  railroad,  they  cannot  complain;  Nathan  v.  Tomp- 
kins, 82  Ala.  445,  2  South.  749,  holding  stockholder  may  enjqin  unau- 
thorized consolidation  which  majority  of  stockholders  have  agreed  upon ; 
Botts  V.  Simpsonville  etc.  R.  R.  Co.,  88  Ky.  57,  2  L.  B.  A.  595,  10 
S.  W.  135,  holding  stockholder  may  maintain  action  to  prevent  illegal 
consolidation  of  turnpike  companies';  Tutwiler  v.  Tuskaloosa  Coal  etc 
Co.,  89  Ala.  396,  7  South.  399,  holding  stockholder,  after  request  de- 
nied, may  maintain  suit  to  prevent  fraudulent  purchase  of  land;  Mont- 
gomery light  Co.  V.  Lahey,  121  Ala.  135,  25  South.  1008,  holding,  in 
action  by  stockholder,  he  is  entitled  to  accounting  as  to  matters  not 
barred;  Memphis  etc.  R.  R.  Co.  v.  Woods,  88  Ala.  647, 16  Am.  St.  Bep. 
97,  7  L.  B.  A.  612,  7  South.  114,  holding  stockholder  may  restrain  con- 
trolling corporation  from  voting  at  election  of  board  of  directors ;  Roman 
V.  Woolfolk,  98  Ala.  237,  13  South.  220,  holding,  where  application  to 
corporation  was  not  made,  preliminary  injunction  will  be  denied;  Miller 
V.  Murray,  17  Colo.  414,  418,  30  Pac.  48,  49,  holding,  where  complaining 
stockholder  owns  majority  of  stock,  action  may  not  be  maintained; 
Morrison  v.  Stone,  103  Cal.  97,  37  Pac.  143,  holding,  where  request  is 
simulated,  action  for  damages  and  accounting  cannot  be  maintained; 
Bacon  v.  Irvine,  70  Cal.  225,  11  Pac.  647,  holding,  where  request  to 
directors  was  simulated,  action  by  stockholder  cannot  be  maintained; 
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Ball  ▼.  Rutland  R.  Co.,  93  Fed.  515,  holding  a  showing  of  a  request 
upon  the  president  and  a  refusal  is  sufficient;  Clark  v.  Eastern  Bldg. 
etc.  Assn.;  89  Fed.  781,  holding^suit  for  accounting  between  corpora- 
tion,  directors  and  shareholders,  is  within  rule  that  demand  must  be 
made  first  upon  corporation;  Consolidated  Water  Co.  v.  City  of  San 
Diego,  89  Fed.  273,  holding  bondholder  cannot  bring  action  in  his  own 
name  without  showing  that  4;rustees  have  refused ;  Hutton  v.  Bancroft, 
83  Fed.  18,  holding  stockholder  cannot  compel  surrender  of  stock  ille- 
gally transferred,  unless  he  has  first  applied  to  the  corporation;  Ex- 
celsior Pebble  Phosphate  v.  Brown,  74  Fed.  323,  20  C.  C.  A.  428,  holding, 
where  bill  shows  that  by  collusive  suits  directors  are  seeking  to  wreck 
company,  application  by  stockholder  to  corporation  is  unnecessary; 
Aiken  v.  Colorado  River  Irr.  Co.,  72  Fed.  592,  593,  holding,  where 
directors  have  issued  spurious  stock,  whereby  one  of  their  number 
controls  corporation,  equity  will  appoint  receiver  at  suit  of  stockholder; 
Holton  V.  Wallace,  66  Fed.  410,  holding,  where  director  has  approved 
contract,  he  may  not  subsequently  object  as  a  stockholder;  Republican 
Mountain  Silver  Mines  v.  Brown,  58  Fed.  648,  24  L.  R.  A.  779,  7  C.  C.  A. 
412,  holding  Circuit  Court  has  no  inherent  power,  at  suit  of  domestic 
shareholders,  to  wind  up  English  mining  company;  McGeorge  v.  Big 
Stone  Gap  Imp.  Co.,  57  Fed.  270,  holding  stockholders  approving  appro- 
priation of  funds  will  not  be  heard  to  complain  in  court  of  equity; 
Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  R.  R.  Co.,  54  Fed.  767,  4  C.  C.  A. 
561,  holding  sale,  by  one  railroad  corporation  to  another  concludes  dis- 
senting stockholder;  Ranger  v.  Champion  Cotton-Press  Co.,  52  Fed.  614, 
holding  bill  by  stockholder,  showing  misappropriation  by  president  of 
funds,  with  consent  of  corporation,  good  on  demurrer;  Weidenfeld  v. 
Allegheny  etc.  R.  R.  Co.,  47  Fed.  14,  holding,  where  bill  does  not  show 
with  particularity  efforts  of  stockholder  to  procure  corporate  action, 
preliminary  injunction  will  not  issue  to  restrain  corporation  from  aiding 
comx>eting  line;  Squair  v.  Lookout  Mountain  Co.,  42  Fed.  730,  732, 
733,  holding,  where  bill  does  not  show  with  particularity  efforts  of  stock- 
holder to  secure  corporate  action,  transfer  of  stock  will  not  be  enjoined ; 
Hill  V.  Glasgow  R.  Co.,  41  Fed.  614,  holding  stockholder  may  maintain 
action  to  restrain  misapplication  of  corporate  funds  to  payment  of 
municipal  bonds ;  Central-  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  24  J^Jed.  154, 
holding  bondholder  will  not  be  permitted  to  open  default  in  foreclosure 
suit;  Converse  v.  Dimock,  22  Fed.  574,  holding  stockholder  cannot  pre- 
vent, by  injunction,  directors  of  one  company  acting  as  directors  of 
another ;  McHenry  v.  New  York  etc.  Ry.  Co.,  22  Fed.  131,  holding  stock- 
holder, even  after  request  to  bring  action  and  refusal,  may  not  maintain 
action  to  set  aside  lease;  Bill  v.  Western  Union  Tel.  Co.,  16  Fed.  18, 
holding  stockholder  may  sue  to  set  aside  lease  only  after  having  ex- 
hausted all  means  to  obtain  action  on  part  of  corporation;  Leo  v.  Union 
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Pac.  Ry.  Co.,  17  Fed.  274,  holding  stockholder  may  not  restrain  cor- 
poration from  pledging  securities  in  payment  of  debts;  Hendrickson  v. 
Bradley,  86  Fed.  517,  29  C.  C.  A.  303,  holding  stockholder  may  not' 
maintain  action  to  set  aside  judgment  on  ground  of  fraud;  Leo  v.  Union 
Pac.  Ry.  Co.,  22  Blatchf.  25,  19  Fed.  285,  holding  stockholder,  in  order 
to  maintain  action,  must  show  diligence;  Foote  v.  Cunard  Min.  Co., 
5  McCraty,  252, 17  Fed.  47,  holding  stockholder  may  not  maintain  action 
to  set  aside  conveyance;  Bell  v,  Donohoe,  8  Sawy.  437,  17  Fed.  711, 
holding  stockholder   cannot   maintain   action   to   set   aside   contracts; 
Pollock  V.  Farmers'  Loan  etc.  Co.,  157  U.  S.  553,  609,  89  L.  Ed.  809, 
829,  15  Sup.  Ct.  679,  700,  holding  equity  will  restrain,  at  suit  of  stock- 
holder, unlawful  application  of  funds  to  payment  of  unconstitutional 
tax;  Porter  v.  Sabin,  149  U.  S.  478,  87  L.  Ed.  818,  13  Sup.  Ct.  1010, 
holding,  after  appointment  of  receiver  by  State  court,  stockholders  can- 
not bring  action  against  officers  of  corporation  for  fraud;  Taylor  v. 
Holmes,  127  U.  S.  492,  82  L.  Ed.  180,  8  Sup.  Ct.  1193,  holding  suit  in 
behalf  of  corporation,  by  two  stockholders,  to  recover  its  property, 
cannot  be  maintained;  Quincy  v.  Steel,  120  U.  S.  245,  247,  248,  30  L.  Ed. 
626,  627,  7  Sup.  Ct.  523,  524,  holding  suit  by  stockholder  in  gas  com- 
'pany,  to  enforce  claim  against  city,  cannot  be  maintained;  Dimpfell  v. 
Ohio  etc.  R.  R.  Co.,  110  U.  S.  211,  28  L.  Ed,  122,  3  Sup.  Ct.  574,  holding 
suit  by*  minority  stockholders,  to  declare  bonds  void,  cannot  be  main- 
tained ;  Detroit  v.  Dean,  106  U.  S.  542,  27  L.  Ed.  302,  1  Sup.  Ct.  564,- 
holdihg  stockholder  cannot  maintain  action  to  restrain  enforcement  of 
ordinance;  Greenwood  v.  Union  Freight  R.  R.  Co.,  105  U.  S.  16,  26 
L.  Ed.  968,  holding,  where  charter  of  railroad  was  repealed  and  its 
property  transferred  to  another,  and  corporation  refuses  to  act,  stock- 
holder may  maintain  action;  Foster  v.  Mansfield  etc.  R.  R.  Co.,  36  Fed. 
628,  holding,  where  stockholder  has  been  guilty  of  laches,  he  may  not, 
on  the  ground  of  fraud,  maintain  suit  to  set  aside  judgment  of  fore- 
closure ;  Weir  v.  Bay  State  Gas  Co.  of  Delaware,  ^1  Fed.  940,  holding, 
where  it  appears  demand  would  be  fruitless,  none  need  be  made ;  Rogers 
V.  Nashville  etc.  Ry.  Co.,  91  Fed.  305,  306,  33  C.  C.  A.  517,  holding, 
where  bill  shows  that  fraud  has  been  committed  by  one  holding  majority 
of  stock,  no  demand  is  necessary;  Loftus  v.  Farmers'  Ship.  Assn.,  8 
S.  D.  206,  65  N.  W.  1078,  holding,  where  corporation  is  under  control 
of  wrbngdoing  defendants,  request  is  not  necessary ;  Sage  v.  Culver,  147 
N.  Y.  246,  41  N.  E.  514,  holding,  where  corporation  is  under  control 
of  officers  guilty  of  fraud,  no  demand  need  be  made;  Moore  v.  Silver 
Valley  Min.  Co.,  104  N.  C.  543,  10  S.  E.  682,  holding,  where  stockholder 
has  been  guilty  of  laches,  equity  will  afford  no  remedy ;  Latimer  v.  Rich- 
mond etc.  R.  R.  Co.,  39  S.  C.  52,  17  S.  E.  261,  holding  allegation  that 
request  was  made  to  directors  is  insufficient;  Dunphy  v.  Travelw  News- 
pax)er  Assn.,  146  Mass.  498,  16  N.  E.  431,  holding  bill  which  shows 
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management  bj  one  director,  but  no  frand  on  the  part  of  others,  is 
demurrable;  Merchants  &  Planters'  Line  v.  Waganer,  71  Ala.  586,  hold* 
ing  stockholder's  bill  which  does  not  show  demand,  or  an  attempt*,  to 
hold  meeting  to  redress  grievance,  is  without  equity;  Steiner  v.  Parsons, 
103  Ala.  220,  222,  13  South.  774,  holding,  where  application  has  not 
been  made,  bill  must  show  the  reasons  therefor;  Beshoar  v.  Chappell,  6 
Colo.  App.  332,  40  Pac.  248,  holding  complaint  of  stockholder  which 
does  not  allege  a  request  is  demurrable;  Robinson  v.  West  Virginia 
Loan  Co.,  90  Fed.  772,  holding  stockholder  must  show  that  he  was 
owner  of  stock  at  time  the  matters  complained  of  occurred;  Taylor  v. 
Holmes,  14  Fed.  513,  holding  stockholders  who  have  slept  on  their  rights 
may  not  maintain  suit  to  compel  specific  performance;  Foster  v.  Bank 
of  Abingdon,  88  Fed.  606,  holding  depositor  in  bank  may  sue  directors 
for  negligence  without  making  demand  on  corporation;  dissenting  opin- 
ion in  Grermer  v.  Triple-State  Natural  Gas  etc.  Co.,  60  W.  Va,  163,  54 
S.  E.  517,  majority  holding  that  stockholder,  who  was  present  and 
participated  in  meeting,  was  estopped  to  deny  legality  of  meeting,  and 
sale  of  entire  proj>erty  to  another  corporation  for  one  million  dollars 
payable  in  stock  on  affirmative  vote  of  holders  of  more  than  sixty  per 
centum  of  dtock,  was  valid;  Dannmeyer  v.  Coleman,  8  Sawy.  53,  11 
Fed.  98,  Foster  v.  Seymour,  23  Blatchf .  110,  23.  Fed.  67,  Maynard  v. 
Green,  30  Fed.  644,  Whitney  v.  Fairbanks,  54  Fed.  985,  Bowdoin  College 
v.  Merritt,  63  Fed.  214,  Old  Colony  Trust  Co.  v.  Dubuque  Light  etc.  Co., 
89  Fed.  806,  Majors  v.  Taussig,  20  Colo.  47,  36  Pac.  817,  Jones  v.  Pearl 
Min.  Co.,  20  Colo.  421,  38  Pac.  701,  Mack  v.  De  Bardeleben  Co.,  90  Ala. ' 
400,  9  L.  &.  A.  664,  8  South.  151,  Parsons  v.  Joseph,  92  Ala.  405,  8 
South.  789,  Decatur  Mineral  etc.  Co.  v.  Palm,  113  Ala.  538,  59  Am.  St. 
Rep.  143,  21  South.  317,  Albers  v.  Merchants'  Exchange  of  St.  Louis, 

46  Mo.  App.  221,  Morrill  v.  Little  Falls  Mfg.  Co.,  46  Minn.  265,  48 
N.  W.  1126,  Stahn  v.  Catawba  Mills,  53  S.  C.  529,  31  S.  E.  498,  New 
Birmingham  Iron  etc.  Co.  v.  BleVens,  12  Tex.  Civ.  App.  421,  34  S.  W.  833, 
Rathbone  v.  Parkersburg  Gas  Co.,  31  W.  Va.  805,  8  S.  E.  573,  Palmer 
V.  Hawes,  73  Wis.  51,  40  N.  W.  678,  Taylor  v.  Matteson,  86  Wis.  126, 
56  N.  W.  833,  and  Slattery  v.  St.  Louis  etc.  Transp.  Co.,  91  Mo.  225, 
eO  Am.  Dec.  248,  4  S.  W.  81,  all  arguendo. 

Distinguished  in  Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  220, 

47  L.  Ed.  781,  23  Sup.  Ct.  501,  holding  subcontractor  having  a  com- 
plete remedy  at  law  cannot  enjoin  criminal  proceedings  against  his 
employees  in  erecting  gasworks  as  infringing  municipal  ordinance; 
Just  V.  Idaho  Canal  &  Improvement  Co.,  16  Idaho,  649,  133  Am.  St.  Bep. 
140,  102  Pac.  383,  where  one  corporation  indebted  to  another  obtains 
control  and  refuses  to  pay  debt,  and  other  corporation  refuses  to  sue, 
minority  stockholder  of  creditor  corporation  may  maintain  action  on 
contract,  though  no  fraud  is  shown;  Mathews  v.  Bank  of  Allendale,  60 
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S.  C.  199,  38  S.  E.  443,  holding  bill  of  stockholder  of  bank  in  process 
of  liquidation  not  demurrable  as  stating  two  causes  of  actions  in  asking  * 
for  accounting  and  appointment  of  receiver ;  PoUitz  v.  Gk)uld,  202  N.  Y. 
14,  Ann.  Cas.  1912D,  1098,  38  L.  B.  A.  (N.  8.)  988,  94  N.  E.  1088,  in 
absence  of  special  circumstances,  stockholder  may  sue  in  behalf  of  cor- 
poration to  avoid  improper  transaction  coi\summated  at  expense  of  cor- 
poration before  he  acquired,  his  stock. 

Distinguished  also  in  Lamb  v.  San  Pedro  &  Canon  del  Agua  Co.,  3 
N.  M.  463,  9  Pac.  530,  Clapp  v.  City  of  Spokane,  53  Fed.  518,  Lafayette 
Co.  V.  Neely,  21  Fed.  740,  Hazard  v.  Robinson,  21  Fed.  195,  Hazard 
V.  Griswold,  21  Fed.  181,  and  De  Neufville  v.  New  York  etc.  R.  R.  Co., 
81  Fed.  13,  26  C.  C.  A.  306. 

Limited  in  Groel  v.  United  Elec.  Co.,  132  Fed.  255,  256,  257,  260,  261, 
262,  in  equity  suit  by  stockholder  in  own  name  on  right  of  action  in 
corporation,  latter  is  indispensable  party,  and  will  be  aligned  with  de- 
fendant when  its  ofiBcers  are  opposed  to  plaintiff,  and  with  plaintiff 
where  not  opposed  to  him. 

Corporations.    Note,  103  Am.  St.  Bep.  560. 

Actions  by  stockholders  on  behalf  of  corporations.  Note,  97  Am. 
St.  Bep.  38,  40. 

When  stockholders  may  maintain  suits  against  officers  and  agents 
of  corporations  to  call  them  to  account  or  to  set  aside  their  acts. 
Note,  41  Am.  Dec.  869,  870. 

Necessity  that  stockholder,  before  bringing  action  in  behalf  of  cor- 
poration, should  apply  to  stockholders  for  relief  in  addition  to  de- 
manding that  corporate  officers  institute  suit.  Note,  Ann.  Gas. 
1914A,  782. 

Right  of  stockholder  to  sue  to  set  aside  as  fraudulent  transaction 
consummated  at  expense  of  corporation  before  he  acquired  stock. 
Note,  Ann.  Oas.  1912D,  1100. 

Right  of  stockholder  to  attack  fraudulent  transaction  occurring  be- 
fore he  acquires  his  stock.    Note,  38  L.  B).  A.  (N.  S.)  988. 

Application  to  board  of  directors  as  condition  of  stockholder's  right 
to  sue  on  behalf  of  corporation.  Note,  51  L.  B.  A.  (N.  S.)  100, 
107,  108,  109. 

Application  to  body  of  stockhol<^ers  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  51  L.  B.  A.  (N.  S.) 
115,  117.  118. 

Circuit  Court  should  rigidly  enforce  rule  of  act  of  1875,  requiring  dia- 
mitsal  of  case  where  parties  are  improperly  or  collusively  joined  in  order 
to  confer  Federal  jurisdiction. 
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Approved  in  Catting  v.  Qodard,  183  U.  S.  113,  46  L.  Ed.  110,  22  Sup. 
Ct.  44,  holding  suit  by  stockholders  against  corporation  to  restrain  en- 
forcement of  statute  is  not  collusive  because  officers  of  corporation  agree 
that  statute  is  unconstitutional ;  Allen-West  Commission  Co.  v.  Brashear, 
176  Fed.  121,  in  action  by  beneficiary  to  foreclose  mortgage,  trustees  are 
indispensable  parties,  and  their  interest  being  antagonistic  to  mortgagor, 
they  must  be  aligned  as  plaintiffs,  and  where  trustees  and  mori^agors 
are  citizens  of  same  State,  Federal  court  has  no  jurisdiction;  Goldman 
V.  Fumess,  Withy  &  Co.,  101  Fed.  468,  holding  where  courts  of  Canada 
should  try  suit,  assignment  to  citizen  of  United  States,  by  collusion,  will 
avail  nothing  in  bringing  suit  in  Federal  court;  Clark  v.  Apex  Gold 
Min.  Co.,  13  N.  M.  423,  85  Pac.  970,  stockholder  may  not  maintain  .ac- 
tion to  have  tax  judgment  set  aside  where  defendants  charged  with 
fraud  an4  collusion  in  relation  to  such  judgment  had  no  part  in  man- 
agement of  affairs  of  corporation  at  time  judgment  was  rendered ;  Hay- 
den  V.  Manning,  106  U.  S.  589,  27  L.  Ed.  807,  1  Sup.  Ct.  619,  holding, 
where  name  of  plaintiff  was  collusively  used  in  order  to  confer  juris- 
diction, Federal  court  will  direct  dismissal ;  Farmington  v.  Pillsbury,  114 
U.  S.  146,  29  L.  Ed.  117,  5  Sup.  Ct.  811,  holding,  in  suit  on  municipal 
bonds,  where  plaintiff's  name  was  used  collusively,  Federal  court  will 
dismiss  the  action;  Fountain  v.  Town  of  Angelica,  20  Blatchf.  448,  12 
Fed.  8,  holding,  where  it  appears  plaintiff  has  no  substantial  interest 
in  coupons  sued  on.  Federal  court  will  dismiss  the  action;  Hardin  v. 
Cass  County,  42  Fed.  656,  holding,  where  party  declares  on  fictitious 
bonds,  in  order  to  give  Federal  court  jurisdiction  of  amount,  court  will 
dismiss  of  its  own  motion;  Industrial  etc.  Guaranty  Co.  v.  Electrical 
Supply  Co.,  58  Fed,  743,  7  C.  C.  A.  471,  holding  Circuit  Court  will  dis- 
miss collusive  lien  suit  brought  for  purpose  of  enabling  defendant  to 
file  cross-bill;  Swope  v.  Villard,  61  Fed.  420,  421,  holding  bill  which 
does  not  show  when,  and  how  request  was  made  to  corporation  to  sue,  is 
demurrable ;  Gates  v.  Allen,  149  U.  S.  464,  87  L.  Ed.  810, 13  Sup.  Ct.  979, 
holding,  where  a  suit,  over  which  State  court  has  full  jurisdiction  in- 
equity, is  removed  on  ground  of  diverse  citizenship,  and  Federal  court 
cannot  assume  jurisdiction  in  equity,  cause  should  be  remanded  and 
not  dismissed;  New  Jersey  etc.  R.  R.  Co.  v.  Mills,  113  U.  S.  256,  28 
L.  Ed.  951,  5  Sup.  Ct.  459,  holding  Federal  court  will  remand  suit 
brought  by  minority  stockholders  to  set   aside  lease;  Huntington  v. 
Palmer,  104  U.  S.  483,  26  L.  Ed.  834,  Circuit  Court  has  no  jurisdiction 
of  action  by  stockholder  to  determine  legality  of  State  tax. 

Distinguished  in  Lamle  v.  American  Bldg.,  Loan  &  Ins.  Soc,  60  Fed. 
134,  Mead  v.  Stirling,  62  Conn.  593,  23  L.  R.  A.  229,  27  Atl.  593,  Mc- 
MuUen  v.  Ritchie,  64  Fed.  262,  Shepaug  Voting-Trust  Cases,  60  Conn. 
573,  574,  24  Atl.  39^  and  Krohn  v.  Williamson,  62  Fed.  873. 
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When  it  is  proper  to  appoint  a  receiver*    Note^  72  Am.  St.  Bep.  55, 
58,97. 

When  and^at  whose  instance  may  a  receiver  of  a  corporation  be 
appointed.    Note^  118  Am.  St.  Rep.  201. 

What   constitutes   "dictum''   of  court.    Note,  Ann.   Oas.  1912C, 
1250. 

104  U.  S.  462-463,  26  L.  Ed.  832,  ROSENBI.ATT  ▼.  JOHNSTON. 

Personal  property  of  insolvent  national  hank,  in  hands  of  receivsr.  Is 
exempt  from  State  taxation. 

Approved  in  Tarrant  v.  Bessemer  Nat.  Bank,  7  Ala.  App.  295,  61 
South.  50,  State  may  not  tax  personal  property  of  national  bank,  but 
may  tax  shares  of  stock  against  owner;  First  Nat.  Bank  v.  Board  of 
Equalization,  92  Ark.  338,  122  S.  W.  989,  State  may  tax  shares  of  stock 
of  national  bank  in  names  of  shareholders  and  assess  real  estate  of 
bank,  but,  any  tax  in  excess  of  these  requirements  is  void;  Shainwald  v. 
First  Nat.  Bank,  18  Idaho,  297,  109  Pac.  259,  where  bank  pays  taxes 
against  shares  of  stock  owned  by  stockholders,  it  cannot  charge  same 
against  earnings  of  bank  as  current  expense,  but  mudt  charge  amount 
paid  against  shares  of  stock  or  against  present  owner;  First  Nat.  Bank 
V.  Province,  20  Mont.  378,  61  Pac.  822,  holding  personal  property  of 
national  bank  exempt  from  State  taxation;  First  Nat.  Bank  of  Winne- 
■mucca  V.  Kreig,  21  Nev.  407,  32  Pac.  642,  holding  mortgages  held  by 
national  bank  not  subject  to  State  taxation;  People  v.  National  Bank 
of  D.  O:  Mills  &  Co.,  123  Cal.  61,  69  Am.  St.  Rep.  37,  45  L.  R.  A.  759, 
55  Pac.  688,  holding  personal  assets  of  national  bank,  as  distinguished 
from  shares  of  stock  held  by  shareholders,  are  exempt  from  State  taxa- 
tion ;  Covington  City  Nat.  Bank  v.  Covington,  21  Fed.  490,  holding 
national  banks  are  exempt  from  municipal  taxes;  San  Francisco  v. 
Crocker- Woolworth  Nat.  Bank,  92  Fed.  273,  holding  personal  property 
of  national  banks  cannot  be  directly  assessed  for  taxation ;  Stapyltou  v. 
'  Thaggard,  91  Fed.  95,  33  C.  C.  A.  353,  holding  statute  imposing  a  tax 
on  shares  of  national  bank  cannot  be  enforced  against  receiver. 

Distinguished  in  Gerard  v.  Duncan,  84  Miss.  733,  735,  66  L.  R.  A. 
461,  36  South.  1035,  notes  of  insolvent  .State  bank  passing  to  assignee 
by  general  assignment  made  prior  to  February  1st  are  taxable  in  hands 
of  assignee  under  Code  1892,  §  3755. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  41. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  or  other 
property  of  national  banks.    Note,  96  Am.  Dec.  291. 

State  taxation  of  national  bank  deposits.    Note,  Ann.  Oas.  1912D, 
87. 
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State  tax  on  national  banks.    Note,  45  L.  R.  A.  743. 

Taxation  of  property  in  hands  of  receiver.    Note,  L.  R.  A.  1915E, 
228. 

National  bank  does  not  cease  to  exist  upon  appointment  of  receiTer. 
Approved  in  Wilson  t.  First  State  Bank,  77  Kan.  594,  95  Pac.  406, 
bank  could  sue  on  promissory  note  after  going  into  voluntary  liquida- 
tion, paying  depositors  and  surrendering  certificate  to  do  general  bank- 
ing business;  State  v.  District  Court,  50  Mont.  262,  146  Pac.  540, 
appointment  of  receiver  suspends  powers  of  corporation,  but  doiBs  not 
dissolve  corporation  or  transfer  ownership  of  property;  Muir  v.  Citizens' 
Nat.  Bank,  39  Wash.  58,  80  Pac.  1007,  where  national  bank  weiit  into' 
voluntary  liquidation,  it  was  not  required  to  register  subsequent  transfer 
of  its  stock  and  to  issue  new  stock  to  transferee;  Chemical  Bank  v. 
Hartford  Deposit  Co.,  161  U.  S.  9,  40  L.  Ed.  598,  16  Sup.  Ct.  442,  hold- 
ing national  bank,  iii  hands  of  receiver,  is  liable  for  rent;  Corn  Ex* 
change  Bank  v.  Blye,  101  N.  Y.  305,  4  N.  E.  635,  holding  process  may 
issue  to  recover  pro|>erty  in  hands  of  receiver,  which  does  not  belong 
to  bank;  Hutchison  v.  Crutcher,  98  Tenn.  427,  87  L.  R.  A.  91,  39  S.  W. 
727,  holding  demand  and  presentment  to  receiver  of  national  bank  ileces- 
sary  in  order  to  bind  indorser;  dissenting  opinion  in  Jackson  v.  Fidelity 
&  Casualty  Co.,  75  Fed.  367,  21  C.  C.  A,  394,  arguendo. 

104  U.  S.  464-465,  26  L.  Ed.  833,  MURPHY  v.  X7NITED  STATEa 

Acceptance,  by  contractor,  of  an'  amount  allowed  by  Secretaiy  of  Kavy, 
in  settlement  of  dalm  against  government,  is  a  bar  to  a  suit  on  same  claim. 
Approved  in  Hunt  v.  Franklin  County  Commrs.,  100  Me.  46,  62  Atl. 
214,  where  county  commissioners  allowed  smaller  gross  sum  in  full  for 
itemized  bill  against  county,  and  claimant  draws  such  sum  from  treas-- 
ury,  claim  for  remainder  is  barred;  Johnson  v.  Gallatin  Valley  Milling 
Co.,  38  Mont.  89,  98  Pac.  85,  where  plaintiff  knew  of  alleged  defect 
in  defendant's  scales  at  time  of  settling  account  for  grain  delivered,  he 
cannot  reopen  account  to  correct  error  in  absence  of  showing  of  fraud 
and  imposition;  Weston  v.  Falk,  66  Neb.  201,  92  N.  W.  206,  where  claim 
against  State  is  allowed  in  part  by  auditor,  if  claimant  accepts  warrant 
drawn  for  part  allowed  he  thereby  waives  right  of  appeal;  City  of 
Rawlins  v.  Jungquist,  16  Wyo.  426,  94  Pac.  469,  person  accepting  sum 
from  city  for  damages  resulting  .to  property  from  change  of  street 
grade  cannot  retail  amount  and  sue  for  balance,  in  absence  of  under* 
standing  that  sum  received  was  only  part  payment;  Cross  v.  Sacra- 
mento Savings  Bank,  66  Cal.  467,  6  Pac.  96,  holding,  where  parties  have 
acquiesced  in  an  account  stated,  it  cannot  be  impeached  for  fraud ;  Harte 
V.  Castetter,  38  Neb.  574,  57  N.  W.  382,  holding  a  party  accepting 
the  benefits  of  a  decree  is  not  permitted  to  appeal. 
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Part  payment  as  satisfaction  of  claim  against  Government,  State, 
county  or  municipality.    Note,  Ann.  Oas.  1914D,  829. 

Acceptance  of  partial  allowance  of  claim  by  pnblic  body  as  accord 
and  satisfaction.    Note,  42  L.  B.  A.  (N.  8.)  114. 

Effect  of  balances  struck  in  pass-books.    Note,  1^  Abl  St.  Bep. 
1021. 

104  U.  8.  46&-466,  26  L.  Ed.  774,  LAMAB  ▼.  MlOOXr. 

Gtrcnit  Oonrt  decree  against  defendant,  for  less  than  five  thousand  dol- 
lars^ is  not  appealable  by  defendant  who  queetions  only  the  amount  of  the 
recovery.  ^ 

Approved  in  Hilton  v.  Dickenson,  108  U.  S.  173,  27  L.  Ed.  691,  2  Sup. 
Ct.  430,  court  dismissing  appeal  of  its  own  motion. 

104  U.  8.  466-468,  26  L.  Ed.  632,  PEOPLE  v.  COBCMI88IONEB8  OF  TEXAS 
&  A88E88MENT8  OF  NEW  TOBK. 

Capital,  which  was  In  money  upon  day  of  assessment,  although  employed 
in  exporting  cotton  Arom  the  United  States,  is  properly  ngsesfled  by  the 
State,  and  tax  thereon  Is  not  a  tar  on  exports. 

Approved  in  Wood  v.  McCook  Waterworks,  97  Neb.  219,  L.  B.  A. 
19150,  126, 149  N.  W.  419,  owner  of  waterworks  cannot  escape  liability 
for  tax  by  sale  of  property  to  city  after  assessment. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St  Bep.  5<H). 

Acquisition  of  exempt  character  after  tax  day.    Note,  L.  B.  A. 
19150,  133. 

104  XT.  a  469-479,  2^  L.  Ed.  775,  LOUISVILLE  ▼.  POBTSMOtJTH  SAVINaS 


Construction  placed  upon  organic  law  by  highest  tribunal  of  State  will 
be  followed  by  Federal  courts. 

Approved  in  Macfarland  v.  Moore,  32  App.  D.  C.  216,  statute  au- 
thorizing municipality  to  condemn  land  for  street  extension  is  in  deroga- 
tion of  property  rights,  and  is  not  to.  be  liberally  construed  in  favor 
of  municipality;  Citizens'  Sav.  &  Loan  Assn.  v.  Perry  County,  156 
U.  S.  697,  39  L.  Ed.  588,  15  Sup.  Ct.  549,  and  Concord  v.  Robinson,  121 
U.  S.  169,  30  L.  Ed.  888,  7  Sup.  Ct.  939,  both  holding  decision  of  State 
court  as  to  time  Constitution  went  into  effect,  is  conclusive;  Wade  v. 
Walnut,  105  U.  S.  3,  26  L.  Ed.  1028,  holding  decision  of  State  court  as 
to  time  statute  took  effect  is  controlling;  Northern  Pac.  R.  Co.  v,  Rob- 
erts, 42  Fed.  749,  holding  law  granting  land  held  by  county,  under  tax 
titles,  to  railroad,  to  aid  its  construction,  will  be  followed. 
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When  necessary  to  determine  conflicting  ri^ts,  courts  wlU  take  cognis- 
ance of  fraction  of  a  day;  hence,  townsliip  vote  of  raUroad  aid  at  9  o'clock 
A.  M.  is  not  invalidated  by  Constitution  adopted  at  sunset  of  same  day. 

Approved  in  Board  of  Commrs.  of  Kearney  County  v.  Vandriss,  115 
Fed.  871y  53  G.  C.  A.  192,  holding  legislative  act^  nothing  said  to  con- 
trary, takes  effect  on  the  day  of  passage,  and  is  regarded  in  effect  dur- 
ing the  whole  of  that  day;  Scoville  v.  Anderson,  131  Cal.  595,  63  Pac. 
1015,  holding  fraction  of  days  not  considered  in  computing  time  between 
the  levy  of  an  attachment  and  the  institution  of  insolvency  proceedings; 
Maxwell  v.  Jacksonville  Loan  etc.  Co.,  45  Fla,  454,  34  South.  264,  under 
rule  requiring  testimony  to  be  taken  within  three  months  after  cause  at 
issue,  it  is  immaterial  at  what  time  of  day  replication  is  filed;  First  Nat. 
Bank  of  Ft.  Wayne  v.  Ft.  Wayne  etc.  Ice  Co.,  105  La.  137,  29  South. 
381,  holding  if  difference  in  time  can  be  ascertained,  a  recorded  seizure 
will  take  precedence  of  a  subsequently  recorded  sale,  for  courts  will 
recognize  fractions  of  day;  Quinn  v.  Cambridge,  187  Mass.  509,  69 
L.  IL  A,  311,  73  N.  E.  661,  determining  when  time  within  which  assess- 
ment for  betterments  commences  to  run  under  Pub.  Stats.  1882,  c.  51, 
§  1;  Lloyd  V.  North  Carolina  R.  Co.,  151  N.  C.  542,  45  L.  R.  A.  (N.  S.) 
S78,  66  S.  E.  606,  in  action  by  fireman  to  recover  for  injuries  received 
on  March  5,  1907,  court  hears  evidence  to  determine  precise  moment- 
when  statute  of  March  4,  1907,  making  it  misdemeanor  for  train  crews 
to  work  more  than  sixteen  hours  in  twenty-four  was  enacted;  Galveston 
etc.  Ry.  Co.  v.  JLynch,  22  Tex.  Civ.  338,  55  S.  W.  ^90,  holding  act  with 
emergency  clause  on  sx>ecial  issues  controls  in  cases  submitted  to  jury 
on  the  day  it  became  l|tw  after  the  hour  of  Qovemor's  signature;  Gib- 
son V.  Keyes,  112  Ind.  570, 14  N.  E,  592,  and  Wood  v.  Lordier,  115  Ind. 
524,  18  N.  E.  37,  both  holding  courts  will  consider  fraction  of  day  in 
order  to  determine  priority  of  mortgage;  Denver  v.  Pearce,  13  Colo.  389, 
6  L.  R.  A.  544,  22  Pac.  776,  holding,  where  deeds  executed  on  same  day 
apparently  conflict,  courts  will  ascertain  precise  moment  of  execution; 
Hoyt  V.  San  Francisco  etc.  R.  R.  Co.,  87  Cal.  611,  25  Pac.  1066,  holding 
appeal  will  not  be  dismissed  where  transcript  is  filed  a  few  hours  later 
than  service  of  notice  of  motion  to  dismiss;  Leavenworth  Coal  Co.  v. 
Barber,  47  Kan.  32,  27  Pac.  115,  holding  courts  will  ascertain  precise 
moment  of  time  statute  relating  to  appeals  went  into  effect;  Potter  v. 
Rio  Arriba  Land  etc.  Co.,  4  N.  M.  658,  17  Pac.  612,  holding  courts  will 
ascertain  precise  moment  of  approval  of  Alien  Act  of  Congress;  Park- 
inson V.  Brandenburg,  35  Minn.  296,  59  Ajn.  Rep.  328,  28  N.  W.  920,  hold- 
ing, where  statute  is  to  take  effect  **frora  and  after  its  passage/'  day 
of  passage  is  excluded;  Cohen  v.  Order  of  Iron  Hall,  105'  Mich.  288, 
63  N.  W.  306,  holding,  in  absence  of  proof  when  receiver  was  appointed 
in  another  State,  garnishment  proceedings  valid;  White  v.  Dallas 
County,  87  Iowa,  566,  54  N.  W.  369,  holding  commissioners  of  insanity 
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are  entitled  to  per  diem,  regardless  of  number  of  hours  of  session; 
People  V.  Town  of  Bishop,  111  III  132,  136,  53  Am.  Rep.  609,  612,  hold- 
ing, with  reference  to  voting  upon  constitutional  amendments,  court  will 
not  take  into  consideration  the  difference  in  time  in  various  parts  of 
State;  Davis  v.  Whidden,  117  Cal.  622,  49  Pac,  767,  holding  act  is  not 
finally  passed  until  approved  by  Governor  and  transmitted  by  him  to 
Secretary  of  State;  Leidigh  Carriage  Co.  v.  Stengel,  95  Fed.  641,  37 
C.  C.  A.  210,  holding,  in  absence  of  proof.  Bankruptcy  Act  will  be  pre- 
sumed to  have  taken  effect  from  the  first  moment  of  the  day  of  ap- 
proval; United  States  v.  Stoddard,  89  Fed.  701,  703,  704,  705,  holding 
act  of  Congress  takes  effect  from  moment  of  approval ;  Taylor  v.  Brown, 
147  U.  S.  646,  37  L.  Ed.  315,  13  Sup.  Ct.  551,  holding,  in  computing  time 
during  which  alienation  of  land  by  Indian  is  forbidden,  day  of  issue  of 
patent  should  be  included;  State  v.  Mounts,  36  W.  Va.  188,  190,  15 
L.  R.  A.  247,  248,  14  S.  E.  409,  410,  arguendo. 

Distinguished  in  Gibson  v.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277, 
where  published  records  of  joint  congressional  resolutions,  duly  au- 
thenticated, showed  resolutions  appr6ved  May  27,  1902,  it  cannot  be 
impeached  by  proof  showing  they  were  not  in  fact  approved  until  later 
day. 

Computation  of  time.    Note,  78  Am.  St.  Rep.  382. 

Fractions  of  day  in  computation  of  time.    Note,  2  AnxL  0a8.  135, 
186. 

Fraction  of  day  in  determining  priorities  or  precedence  of  rights. 
Note,  1  li.  R.  A.  (N.  S.)  835. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  835. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669. 

104  n.  S.  480-482,  26  L.  Ed.  850,  XTNITED  STATES  T.  PAdFIO  MAIIi 
STEAMSHIP  CO. 

Not  cited. 

104  V.  S.  482-484,  26  I..  Ed.  833,  HUKTINGTOK  T.  PAUHEK 

Bill  caimot  be  sustained  by  single  stockliolder,  suing  on  corporation's 
behalf,  to  restrain  payment  of  taxes  alleged  illegal,  in  absence  of  averment 
of  ftaud  by  directors  or  effort  to  obtain  corporate  action  or-  any  showing 
that  directors*  decision  not  to  resist  the  tax  was  uiwlse. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  34,  52  L.  Ed. 
670,  28  Sup.  Ct.  328,  Circuit  Court  has  jurisdiction  of  action  against  cor- 
poration by  stockholders,  although  bill  does  not  comply  with  Equity 
Rule  94,  and  for  that  reason  must  be  dismissed ;  Kemmerer  v.  Haggerty, 
139  Fed.  696,  where  corporation,  citizen  of  same  State  as  defendants, 
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sned  in  State  court  tor  enjoin  strike  of  employees,  and  nonresident  stock- 
holders demand  of  officers  of  corporation  that  they  sne  in  Federal  court, 
and  on  refusal  themselves  sued  in  Federal  court  for  such  relief,  latter 
court  had  no  jurisdiction ;  Elkins  v.  City  of  Chicago,  119  Fed.  959,  hold- 
ing no  diversity  of  citizenship  existing,  stockholder's  allegations  of  only 
formal  demand  upon  directors  who  formally  refuse,  and  no  collusion, 
makes  hill  insufficient;  Savings  A  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112 
Fed.  704,  holding  stockholder  failing  to  show  failure  of  corporation, 
after  proper  application,  to  bring  suit  to  set  deed  aside,  cannot  question 
company's  deed;  Dannmeyer  v.  Coleman,  8  Sawy.  53,  57, 11  Fed.  98, 101, 
holding  bill  in  equity,  by  stockholder,  must  show  he  has  exhausted  all 
means  to  obtain  redress;  Quincy  v.  Steel,  120  U.  S.  245,  248,  80  L.  Ed. 
626,  627,  7  Sup.  Ct.  523,  524,  holding  stockholder  cannot  sue  city  upon 
claim  of  corporation ;  Bell  v.  Donohoe,  8  Sawy.  437, 17  Fed.  711,  holding, 
wher^  stockholder  sues  to  set  aside  corporate  transaction,  corporation 
is  a  necessary  party;  McHenry  v.  New  York  etc.  R.  R.  Co.,  22  Fed.  131, 
holding  stockholder  cannot  maintain  action  to  set  aside  lease;  Foster  v. 
Bank  of  Abingdon,  88  Fed.  606^  holding  a  bill  which  fails  to  show  appli- 
cation to  directors  to  sue  is  defective;  Latimer  v.  Richmond  etc.  R.  R. 
Co.,  39  S.  C.  63,  17  S.  E.  261,  holding  bill  of  stockholder  which  fails  to 
show  fraud  or  act  ultra  vires  is  defective;  Boyd  v.  Sims,  87  Tenn.  777, 
11  S.  W.  949,  holding  mere  complaint  or  protest  by  stockholder  insuffi- 
cient to  enable  hiln  to  maintain  bill. 

Distinguished  in  Morrill  v.  Little  Falls  Mfg.  Co.,  46  Minn.  265,  48 
N.  W.  1126,  and  Old  Colony  Trust  Co,  v.  Dubuque  Light  etc.  Co.,  89 
Fed.  806. 

Limited  in  Groel  v.  United  Electric  Co.,  132  Fed.  256,  in  suit  by  stock- 
holder on  right  of  action  in  corporation,  latter  is  indispensable  party, 
and  for  purpose  of  Federal  jurisdiction  is  aligned  with  defendants  when 
officers  are  opposed  to  complainant's  object  and  with  latter  when  no 
opposition  shown. 

Corporations.    Note,  108  Am.  St.  R^.  660. 

When  stockholders  may  maintain  suits  against  officers  and  agents 
of  corporations  to  call  them  to  account  or  to  set  aside  their  acts. 
Note,  41  Am.  Dec.  870. 

Application  to  board  of  directors  as  condition  of  stockholder's 
'  right  to  sue  on  behalf  of  corporation.    Note,  51  L.  B.  A.  (N.  S.) 
100. 

Application  to  body  of  stockholders  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.    Note,  51  L.  B.  A.  (N.  S.) 
115. 
XI— 38 
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104  XT.  8.  485-493,  26  Ik  Ed.  807,  VINTOK  ▼.  HAMILTON. 

Vinton  patent,  for  improvement  in  mannfactnze  of  Iron  from  blagt- 
fmmace  slag,  held  void  because  process  and  appliances  were  already  known 
and  in  common  use. 

Approved  in  Gaines  v.  Alabama  Consol.  Coal  etc.  Co.,  173  Fed.  307, 
Gaines  and  Cox  patent  for  plant  for  feeding  metallurgical  furnaces  is 
not  void  on  face ;  /Wisconsin  Compressed  Air  etc.  Cleaning  Co.  v.  Ameri- 
can Compressed  Air  Cleaning  Co.,  125  Fed.  769,  60  C.  C.  A.  529,  holding 
stationary  machine  for  renovating  carpets  by  currents  of  air,  not  pat- 
ented as  invention  of  primary  character,  not  infringed  by  another  of 
similar  make;  Thompson  v.  Boisselier,  114  U.  S.  11,  89  L.  Ed.  80,  5  Sup. 
Ct.  1048,  holding  improvement  in  water-closets  not  sufficiently  new  to 
amount  to  invention ;  Stephenson  v.  Brooklyn  Cross  Town  R.  R.  Co.,  114 
U.  S.  154,  29  L.  Ed.  60,  5  Sup.  Ct.  779,  holding  improvement  in  signal- 
ing devices  for  street-cars  required  no  ingenuity  and  cannot  be  called 
invention ;  Western  Elec.  Mfg.  Co.  v.  Ansonia  Brass  etc.  Co.,  114  U.  S. 
451,  29  L.  Ed.  211,  5  Sup.  Ct.  943,  holding  improvement  in  insulating 
telegraph  wires,  having  been  anticipated  by  English  patent,  did  not 
amount  to  invention;.  Pomace  Holder  Co.  v.  Ferguson,  119  U.  S.  338, 
30  L.  Ed.  408,  7  Sup.  Ct.  384,  holding  improvement  in  cheese  formers 
for  cider-presses  did  not  amount  to  invention;  Fond  du  Lac  County  v. 
May,  137  U.  S.  406,  34  L.  Ed.  718,  11  Sup.  Ct.  102,  holding  improvement 
in  construction  of  prisons  void  for  want  of  invention;  Lovell  Mfg.  Co. 
V.  Cary,  147  U.  S.  636,  37  L.  Ed.  812,  13  Sup.  Ct.  477,  holding  improve- 
ment in  method  of  restoring  steel  wire  void  for  want  of  invention ; 
Leonard  v.  Lovell,  29  Fed.  314,  holding  improvement  in  refrigerators 
void  for  want  of  novelty ;  Ellbert  v.  St.  Paul  G^as-Light  Co.,  50  Fed.  211, ' 
holding  improvement  for  manufacturing  water-gas  void  for  w&nt  of 
novelty;  Stiirat  v.  Excelsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216, 
holding  improvement  in  water-heating  device  void  for  want  of  novelty; 
Sampson  v.  Donaldson,  69  Fed.  624, 16  C.  C.  A.  342,  holding  improvement 
in  valve-reseating  tools  void  for  want  of  novelty;  Green  v.  American 
Soda-Fountain  Co.,  78  Fed.  123,  21  C.  C.  A.  41,  holding  improvement  in 
soda-water  apparatus  void  for  want  of  invention. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance of  analogous  purpose.    Note,  20  E.  B.  C.  122. 

104  XT.  8..  493-497,  26  L.  Ed.  810,  BANK  OF  OOMlflEBOB  ▼.  TENNESSEE. 

Statutes  Imposing  restrictions  upon  taxing  power  of  State  must  be 
strictly  construed; 

Approved  in  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  529,  40 
L.  Ed.  249,  16  Sup.  Ct.  84,  holding  exemption  from  taxation  of  lands  of 
railroad  ceases  upon  conveyance  of  equitable  title ;  Mobile  etc.  R.  R.  Co.  v. 
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Tennessee,  153  U.  S.  500,  38  L.  Ed.  798, 14  Sap.  Ct.  973,  holding  State  may 
agree  not  to  impose  tax  on  raiboad  reducing  its  profits  below  a  certain 
rate ;  Wi^;ins  Ferry  Co.  v.  East  ^t.  Louis,  107  U.  S.  371,  27  L.  Ed.  422, 
2  Sup.  Ct.  262,  holding  State  has  power  to  impose  license  on  ferry- 
keepers  living  within  State  whose  boats  are  engaged  in  interstate  com- 
merce; St.  Paul  etc.  Ry.  Co.  v.  Todd  County,  142  U.  S.  287,  35  L.  Ed. 
1016»  12  Sup.  Ct.  283,  holding  construction  of  State  court  as  to  taxation, 
unless  dearly  erroneous,  will  be  followed;  Shelby  County  v.  Union  & 
Planters'  Bank,  161  U.  &  151,  159,  40  L.  Ed.  652,  655,  16  Sup.  Ct.  558, 
561,  arguendo. 

Exemption  from  taxation  of  ''place  of  business"  of  bank  does  not  In- 
clude realty  conveyed  to  it  to  secure  debts^  nor  so  much  of  its  building  as 
is  not  actually  used  by  it  as  a  bank. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  560,  50  L.  Ed« 
866,  26  Sup.  Ot.  556,  contract  between  State  and  railroad  exempting 
property  from  taxation  other  than  tax  prescribed,  in  statute  created  by 
provision  of  statute  prescribing  annual  tax  of  percentage  of  capital 
stock  of  company  in  Ueu  of  other  taxes;  Chicago  etc.  R.  Co.  v.  Rhein, 
135  Iowa,  407,  112  N.  W.  825,  fact  that  railroad  erroneously  returned 
its  telegraph  line  as  railway  property  and  paid  tax  upon  it  did  not  re- 
lieve it  from  paying  tax  assessed  against  telegraph  line  as  such;  Parker 
V.  Quinn,  23  Utah,  341,  64  Pae.  963,  holding  statutory  exemption  from 
taxation  of  property  of  benevolent  society  does  not  include  portion  of 
same  property  used  for  purposes  of  revenue;  dissenting  opinion  in 
PuUen  V.  Cor|)oration  Commission,  152  N.  C.  576,  68  S.  E.  168,  majority 
holding  that  surplus  of  bank  invested  in  asylum  bonds  is  exempt  and 
must  be  deducted  from  surplus  in  assessing  stock  for  taxation;  State  v. 
Butler,  86  Tenn.  633,  8  S.  W.  593,  holding  exemption  of  bank  includes 
realty  used  for  banking  purposes;  Suffolk  Sav.  Bank,  Petitioner,  149 
Mass.  5,  20  N.  E.  332,  holding  exemption  of  building  used  for  banking 
purposes  includes  whole  building,  though  part  is  rented  out;  Memphis 
V.  Union  &  Planters'  Bank,  91  Tenn.  554,  555,  19  S.  W.  760,  holding 
exemption  of  bank  includes  stock  of  shareholders  and  capital  stock  of 
bank ;  Central  R.  R.  etc.  Co.  v.  Wright,  164  U.  S.  335,  41  L.  Ed.  457,  17 
Sup.  Ct.  83,  holding  exemption  from  taxation  of  stock  of  bank  does  not 
exempt  its  property;  City  of  Louisville  v.  Board  of  Trade,  90  Ky.  417, 
9  L.  R.  A.  630,  14  S.  W.  409,  holding  exemption  from  taxation  of  build- 
ing of  board  of  trade  does  not  exempt  portions  of  property  rented  out; 
County  of  Todd  v.  St.  Paul  etc.  Ry.  Co.,  38  Minn.  165,  168,  36  N.  W. 
110,  111,  holding  exemption  from  taxation  of  railroad  does  not  include 
tracts  of  timber  land ;  Bank  of  Commerce  v.  Tennessee,  l6l  U.  S.  147,  40 
^  Ed.  650,  16  Sup.  Ct.  461,  holding,  where  shares  of  stock  in  bank  are 
exempt  from  taxation,  subsequent  legislation  imposing  tax  on  shares 
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in  hands  of  shareholders  is  void;  Fargo  etc.  Ry.  Co.  v.  Brewer,  3  N.  D. 
35,  53  N.  W.  178,  holding  exemption  of  railroad  does  not  include  land 
grant;  Ford  v.  Delta  etc.  Land  Co.,  164  U.  S.  667,  41  L.  Ed.  592,  17 
Sup.  Ct.  232,  holding  exemption  from  taxation  of  railroad  does  not  in- 
clude property  not  used  in  operating  road;  Hancock  v.  Singer  Mfg.  €0.^ 
62  N;  J.  L.  331,  42  L.  R.  A.  867,  41  Atl.  848,  holding  exemption  of  stock 
in  hands  of  stockholders  also  exempts  capital  stock  of  company;  County 
of  Hennepin  v.  St.  Paul  etc.  Ry.  Co.,  42  Minn.  240,  44  N.  W.  64,  holding 
exemption  of  railroad  does  not  include  hotel  conducted  by  it;  New 
Orleans  Pac.  Ry.  Co.  v.  Parker,  143  U.  S.  56,  86  L.  Ed.  70,  12  Sup.  Ct. 
368,  holding  mortgage  of  railroad  does  not  include  land  grant;  Humph- 
reys V.  McKissock,  140  U.  S.  314,  36  L.  Ed.  476,  11  Sup.  Ct.  781,  holding 
interest  in  railroad  does  not  include  elevator  removed  some  distance 
from  line;  County  Commissioners  v.  Colorado  Seminary,  12  Colo.  500, 
21  Pac.  491,  holding  exemption  of  seminary  only  includes  school  build- 
ings, campus,  etc. ;  Walters  v.  Western  etc.  R.  R.  Co.,  68  Fed.  1006,  hold- 
ing exemption  from  taxation  of  railroad  leased  to  corporation  by  State 
ceased  upon  expiration  of  lease ;  Raleigh  etc.  R.  R.  Co.  v.  Commissioners 
of  Wake,  87  N.  C.  423,  Memphis  v.  Memphis  City  Bank,  91  Tenn.  582, 
19  S.  W.  1047,  Union  &  Planters'  Bank  of  Memphis,  101  Tenn.  163,  164, 
166,  46  S.  W.  560,  and  State  v.  Hernando  Ins.  Co.,  97  Tenn.  90,  92,  36 
S.  W.  722,  all  arguendo. 

What  is  included  in  exemption  of  capital  stock  of  corporation  from 
taxation.    Note,  4  Ann.  Gas.  38. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  B.  A.  S9,  87. 

Miscellaneous.  Cited  in  Union  ft  Planters'  Bank  v.  City  of  Memphis* 
111  Fed.  565,  49  C.  C.  A.  455,  holding  charter  granted  by  Tennessee  ta 
bank,  requiring  payment  of  tax  on  shares  subscribed  in  lieu  of  all  other 
tax,  does  not  exempt  from  tax  on  capital. ' 

104  XT.  S.  498-600,  26  I<.  Ed.  633,  VIBTOB  ▼.  ABTHUBw 

When  meaning  of  section  of  Bevlsed  Statutes  is  plain,  courts  wUl  not 
look  at  original  to  see  if  Congress  erred  in  revision. 

Approved  in  United  States  v.  I^aisch,  144  Fed.  490,  Rev.  Stats.,  §  5424, 
prohibits  felonious  making  of  certificate  of  naturalization  by  one  other 
than  person  applying  for  citizenship  or  his  witness;  United  States  v. 
York,  131  Fed.  329,  construing  Rev.  Stats.,  §  5424,  relating  to  false  per- 
sonation in  naturalization  proceedings;  Hand  v.  Cook,  29  Nev.  535,  92 
Pac.  6,  Federal  statute  providing  that  officer,  clerk  or  employee  in  gen- 
eral land  office,  directly  or  indirectly  purchasing  public  land,  shall  be 
removed  from  office,  imposes  penalty  and  must  be  strictly  construed; 
Stevens  v.  State,  70  Tex.  Cr.  569,  159  S.  W.  506,  that  Penal  Code  of 
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1911,  article  551,  making  keeping  of  gaming  table  misdemeanor,  and 
article  558,  making  it  felony,  are  repugnant,  does  hot  render  both  articles 
void,  as  reference  to  original  act  shows  that  article  558  was  passed  last 
and  repealed  article  551;  United  States  v.  Sixty-Five  Terra  Cotta  Vases, 
21  Blatchf .  514^  18  Fed.  510,  holding  Rev.  Stats.,  §  2505^  with  reference  to 
duties  on  coins  and  medals,  will  not  be'  construed  with  original  where 
meaning  is  plain;  Seeberger  v.  Cahn,  137  U.  S.  98,  34  L.  Ed.  600, 11  Sup. 
€t.  29,  holding  cloths  known  as  diagonals,  and  known  to  trade  as  wors- 
teds, are  subject  to  duty  as  a  manufacture  of  worsted;  Bate  Refrigerat- 
ing Co.  V.  Sulzberger,  157  U.  S.  39,  39  L.  Bd.  612,  15  Sup.  Ct.  517,  hold- 
ing as  to  Rev.  Stats.,  §  4887,  with  reference  to  patents,  court  will  not  look 
at  original  where  meaning  is  plain;  Vietor  v.  Arthur,  ^  Blatchf.  39, 
19  Fed.  251,  holding  Revised  Statutes  fixing  duty  on  stockings  not  re- 
pealed by  statute  imposing  duties  on  all  manufactures  of  wool;  United 
States  V.  Qunther,  71  Fed:  500,  18  C.  C.  A.  219,  holding  carved-wood 
picture  is  subject  to  duty  as  a  manufacture  of  wood,  and  is  not  exempt 
as  an  antiquity;  Rice  v.  Sharpleigh  Hardware  Co.,  85  Fed.  568,  holding, 
in  doubtful  cases,  it  will  be  presumed  that  it  was  not  intended  to  change, 
but  to  revise  or  compile,  old  statutes ;  Powder  River  Cattle  Co.  v.  Board 
of  Commissioners  of*  Johnson  County,  3  Wyo.  605,  29  Pac.  364,  Toplitz 
V.  Miller,  32  Fed.  745,  and  Littleton  v.  Ditson  Co.,  62  Fed.  599,  all 
arguendo. 

Distinguished  in  Arthur  v.  Vietor,  127  U.  S.  577,  32  L.  Ed.  203,  8  Sup. 
Ct.1228. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Cafl.  1915B,  626. 

104  XT.  S.  501-504,  26  L.  Ed.  812,  DSAPEB  ▼.  SPBIKOPOBT. 

Absence  of  seal  does  not  affect  bona  fide  holder  of  municipal  bonds. 
Approved  in  D'Esterre  v.  New  York,  104  Fed.  609,  44  C.  C.  A.  45, 
holding  Gravesend  having  ceased  to  be  a  distinct  municipality,  pro- 
visions of  the  charter  must  be  construed  to  include  its  valid  debts,  in- 
cluding a  bond  issue;  Bernards  Twp.  v.  Stebbins,  109  U.  S.  350,  351, 
27  L.  Ed.  960,  3  Sup.  Ct.  258,  259,  Town  of  Solon  v.  Williamsburg  Sav. 
Bank,  114  N.  Y.  134,  21  N.  E.  170,  and  Williamsburg  Sav.  Bank  v.  Town 
of  Solon,  136  N.  Y.  476,  32  N.  E.  1060,  all  holding  absence  of  seal  does 
not  affect  validity  of  bonds ;  Rollins  v.  Humphrey,  98  Wis.  72,  73  N.  W. 
332,  holding  assignment  for  benefit  of  creditors  not  void  for  want  of 
seal;  Draper  v.  Town  of  Springport,  21  Blatchf.  240,  arguendo. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  853. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  677. 
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104  U.  8.  506-612,  26  Zi.  Ed.  866,  8TEWABT  ▼.  IiANSINa. 

Reversal  of  judgment,  anthoriaing  iMmance  of  bonda  by  town  commis- 
sionera  to  a  railroad  company,  la  binding  npon  such  railroad  company. 

Approved  in  Qiblin  v.  North  Wisconsin  Lumber  Co.,  131  Wis.  268, 
120  Am.  St.  Rep.  1040,  111  N.  W.  601,  where  county  orders  have  been 
declared  void  in  suit  brought  for  that  purpose,  there  is  total  failure  of 
consideration  for  sale  of  such  orders ;  Lytle  v.  Lansingi  147  U.  S.  62,  63, 
64,  37  L.  Ed.  81,  82,  13  Sup.  Ct.  266,  arguendo. 

Where  fraud  or  illegality  is  sliowii  in  incqption  of  negotiable  paper, 
indorsee  must  show  that  he  is  a  holder  for  value. 

Approved  in  Mills  v.  Keep,  197  Fed.  367,  transferees  of  note  procured 
by  payee  through  fraud  have  burden  of  showing  that  they  acquired  it 
in  good  faith  for  value  and  without  notice  of  infirmity;  Toung  v. 
Lowiy,  192  Fed.  828,  113  C.  C.  A.  149,  purchaser  of  negotiable  paper 
before  maturity  and  for  value  is  entitled  to  recover  against  maker  in 
Federal  courts,  unless  he  had  notice  of  defenses  against  maker,  or  was 
guilty  of  bad  faith,  burden  of  proving  which  is  on  defendant;  Gay  v. 
Hudson  River  Electric  Power  Co.,  190  Fed.  786,  where  guaranty  of  bonds 
of  one  corporation  by  another  was  authorized  by  statute  when  made 
pursuant  to  unanimous  vote  of  stockholders  at  special  meeting  called 
for  purpose,  fact  of  irregularity  in  exercise  of  power  granted  does  not 
render  guaranty  void  as  to  bona  fide  purchasers  of  bonds  without 
notice ;  In  re  Hill,  187  Fed.  217,  where  payee  of  note  given  for  gambling 
debt  transferred  it  to  claimant  before  maturity  for  inadequate  con- 
sideration, on  proof  that  note  was  founded  on  illegal  consideration,  bur- 
den of  proof  shifted  to  claimant  to  show  that  he  was  holder  in  due 
course;  Amalgamated  Sugar  Go.  v.  United  States  Nat.  Bank,  187  Fed. 
749,  109  G.  C.  A.  494,  holding  bank  was  bona  fide  purchaser  of  check 
for  value,  not  mere  subagent  of  insolvent  bank  for  collection  and  credit, 
and  was  entitled  to  recover  in  absence  of  proof  that  he  purchased  check 
with  actual  knowledge  of  deposit  bank's  insolvency;  Erie  R.  Co.  v. 
Schemer,  171  Fed.  802,  96  C.  C.  A.  458,  in  action  for  injuries  to  railroad 
switchman  by  alleged  defect  in  coal  car,  whether  inspection  of  car  prior 
to  accident,  not  disclosing  defect,  had  been  ordinarily  careful,  was  for 
jury ;  In  re  Hopper-Morgan  Co.,  158  Fed.  352,  where  claimant  purchased 
certain  notes  from  his  agent,  who  was  note  broker,  and  claimed  that 
agent  took  notes  in  good  faith  and  for  value,  burden  was  on  claimant  to 
establish  such  fact;  In  re  Hopper-Morgan  Co.,  154  Fed.  261,  indorsee 
of  accommodation  note  taking  same  before  maturity  in  good  faith  and 
without  notice  of  defense,  as  collateral  security  for  antecedent  debt,  is 
holder  for  value,  although  note  was  illegal  in  its  inception ;  School  Dist. 
No.  11  V.  Chapman,  152  Fed.  899,  82  C.  C.  A.  35,  purchaser  of  negotiable 
bonds  issued  by  school  district,  regular  on  their  face  and  bearing  certi- 
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fieate  of  State  offices  that  they  were  issued  pnrstiant  to  statutory  author- 
ity, is  not  chargeable  with  notice  of  pending  suit  to  contest  election 
authorizing  bonds;  Pere  Marquette  B.  Co.  v.  Bradford,  149  Fed.  497, 
where  railroad  sued  to  rescind  contract  for  purchase  of  stock  in  another 
company  and  to  cancel  bonds  issued  in  payment  thereof,  where  contract 
made  collusively  with  officers,  and  answer  denied  fraud  and  set  up 
matters  in  avoidance,  preliminary  injunction  granted  restraining  trans- 
fer of  bonds;  Edwards  v.  Bates  Co.,  117  Fed.  628,  holding  holder  of 
municipal  bonds  purchased  after  maturity,  not  an  innocent  purchaser, 
unless  he  prove  he  acquired  title  through  prior  holder  who  took  them 
before  maturity;  D'Esterre  v.  New  York,  104  Fed.  610,  44  C.  C.  A.  45, 
holding  town's  statutory  issuance  of  bonds  in  all  substantial  respects 
same,  coming  into  hands  of  innocent  third  party  for  value,  municipality 
cannot  avoid  liability ;  Harris  v.  Johnson,  89  Conn.  133, 134,  93  Atl.  128, 
where  indorsee  took  note  without  acquaintance  with  maker  or  any  of 
parties  whose  names  appear  on  note,  and  without  investigation  as  to 
their  financial  responsibility  or  why  it  was  bought  for  less  than  face 
value,  raised  inference  that  disclosure  of  whole  truth  would  be  fatal  to 
his  claim  as  holder  in  due  course;  Thurston  v.  McLellan,  34  App.  D.  C. 
301,  in  suit  by  assignor  of  claim  against  estate  assigned  for  collection 
to  set  aside,  as  fraudulent,  transfer  of  claim  by  assignee  to  alleged  bona 
fide  purchaser  for  value,  on  proof  of  fraud,  burden  is  on  purchaser  to 
prove  good  faith ;  McEnight  v.  Parsons,  136  Iowa,  396,  125  Am.  St.  Rep. 
265,  15  Abxl  Gas.  665,  22  L.  B.  A.  (N.  S.)  718,  113  N.  W.  861,  negotia- 
tion of  note  by  payee  in  violation  of  his  agreement  not  to  do  so  until 
specified  conditions  are  performed  by  him  is  fraud,  and  indorsee  has 
burden  of  showing  good  faith  of  his  possession  of  note;  Gibbs  v.  Farm- 
ers' etc.  Bank,  123  Iowa,  742,  99  N.  W.  706,  determining  burden  of 
proof  in  action  for  amounts  overpaid  on  note  where  indorsements  show 
overpayments ;  King  v.  Doane,  139  U.  S.  173,  85  L.  Ed.  87,  11  Sup.  Ct. 
467,  holding,  where  note  was  procured  by  fraud,  holder  must  show  bona 
fides;  Jordan  v.  Qrover,  99  Cal.  195,  33  Pac.  889,  holding,  where  there 
has  been  fraud  in  procurement  of  note,  burden  is  upon  holder  to  show 
bona  fides ;  Williams  v.  Huntington,  68  Md.  599,  6  Am.  St.  Rep.  481,  13 
Atl.  338,  holding,  where  fraud  is  shown,  plaintiff  must  establish  that  he 
is  a  bona  fide  holder  of  note;  Griffith  v.  Shipley,  74  Md.  599,  14  L.  B.  A. 
406,  22  Atl.  1109,  holding,  where  fraud  is  established,  holder  must  show 
he  came  by  note  before  maturity,  bona  fide,  and  for  value;  Banks  v. 
McCosker,  82  Md.  524,  51  Am.  St  Bep.  482,  34  Atl.  541,  holding,  where 
fraud  is  established,  plaintiff  must  show  that  he  is  a  bona  fide  holder 
for  value ;  Thamling  v.  Duffey,  14  Mont.  574,  576,  43  Am.  St.  Rep.  660, 
662,  37  Pac.  365,  holding,  where  fraud  is  established,  indorsee  must 
show  that  he  is  a  bona  fide  purchaser  for  value;  Landauer  v.  Sioux 
Falls  Imp.  Co.,  10  S.  D.  211,  72  N.  W.  469,  holding  presumption  that 


104  U.  S.  505-612       NOTES  ON  U.  S.  REPORTS.  600 

holder  of  note  is  an  indorsee  in  due  course  is  overcome  by  proof  that 
note  was  unlawfully  circulated;  Vosburgh  v.  Diefendorf,  119  N.  Y.  365, 
16  Am.  St.  Rep.  889,  23  N.  E.  802,  holding,  where  note  was  procured  by 
fraud,  burden  is  upon  holder  to  show  bona  fides;  First  Ward  Sav.  Bank 
V.  First  Nat.  Bank,  48  N.  J.  L.  517,  7  Atl.  321,  holding,  where  bonds 
were  obtained  by  fraud,  proof  by  holder  that  he  took  them  in  due  course 
establishes  his  right  to  recovery;  Shirk  v.  Mitchell,  137  Ind.  194,  36 
N.  E.  853,  holding,  where  defense  is  breach  of  warranty,  burden  is  on 
maker  to  show  holder  took  i^ote  with  notice  of  defenses ;  Hancock  Mut. 
Life  Ins.  Co.  v.  City  of  Huron,  80  Fed.  654,  holding,  where  municipal 
bonds  are  issued  without  authority,  burden  is  on  holder  to  show  bona 
fides;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  R.  Co.,  75  Fed.  469,  22 
C.  C.  A.  378,  holding,  where  guaranty  of  bonds  is  illegal,  burden  is  on 
bank  to  show  want  of  notice;  Louisville  etc.  Ry.  Co.  v.  Ohio  Valley 
Improvement  Co.,  57  Fed.  44,  holding  bill  to  cancel  fraudulent  guaranty 
need  not  allege  that  defendants  are  not  bona  fide  holders;  Simons  v. 
Fisher,  55  Fed.  908,  910,  SLO  L.  B.  A.  556,  557,  5  C.  C.  A.  311,  holding, 
in  suit  by  receiver,  defendants  may  show  that  note  was  given  for  accom- 
modation of  bank;  American  Exchange  Bank  v.  Oregon  Pottery  Co.,  55 
Fed.  266,  holding,  where  promissory  note  had  its  inception  in  fraud, 
burden  is  on  indorsee  to  show  that  he  is  a  bona  fide  holder;  Simmons  v. 
Taylor,  38  Fed.  686,  holding,  where  railroad  bonds  were  fraudulently 
issued,  burden  is  upon  indorsee  to  show  that  he  is  a  holder  for  value; 
Town  of  Lansing  v.  Lytle,  38  Fed.  207,  holding,  where  bonds  hav^  been 
unlawfully  issued,  burden  is  upon  holder  to  show  good  faith;  National 
Exchange  Bank  v.  White,  30  Fed.  415,  holding  unlawful  transfer  of 
notes  by  partner  imposes  burden  upon  holdef  of  showing  good  faith; 
Whitford  v.  Clark  County,  13  Fed.  839,  holding,  where  holder  takes 
bonds  with  knowledge  of  pending  suit,  to  test  their  legality,  he  is  not 
a  bona  fide  holder;  Pana  v.  Bowler,  107  U.  S.  542,  543,  27  L.  Ed.  429, 
2  Sup.  Ct.  715,  716,  holding  irregularity  in  election  does  not  impose  upon 
holder  of  bonds  burden  of  proof  of  bona  fides ;  Toledo  etc.  R.  R.  Co.  v. 
Star  etc.  Mills  Co.,  146  Fed.  959,  77  C.  C.  A.  203,  and  Canajoharie  Nat. 
Bank  v.  Diefendorf ,  123  N.  Y.  198,  10  L.  R.  A.  681,  25  N.  E.  403,  both 
arguendo. 

Distinguished  in  City  Nat.  Bank  v.  Hickox,  4  N.  M.  215,  5  N.  M.  33, 
16  Pac.  915. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  824. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  436,  437,  489. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  685. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  918. 
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IMMbM  conpoitf  of  mimicipal  bondB  are  negotUlile  instmmeiits. 
Approved  in  Trustees  of  the  Internal  Imp.  (Fund  v.  Lewis,  34  Fla.  428, 
48  Am.  St.  Bep.  212,  26  L.  B.  A.  746,  16  South.  326,  holding  detached 
coupons  are,  in  l^al  effect,  promissory  notes. 

JudgaiMit  estaVUshing  plaintiff  as  bona  ilde  holder  of  certain  municipal 
bond  coupons  is  not  condusivie  as  to  liis  title  to  others. 

Approved  in  Hanriok  v.  Gurley,  93  Tex.  479,  56  S.  W.  120,  holding 
decision  of  right  of  inheritance  precludes  same  question  of  law  in  differ- 
ent suit  between  same  parties  where  plaintiff  claims  other  lands  under 
same  right. 

Where  the  facts,  with  all  possible  inferences,  do  not  warrant  a  verdict, 
the  Jury  may  be  so  instructed. 

Approved  in  Neiminger  v.  Cowan,  101  Fed.  790,  42  C.  C.  A.  20,  hold- 
ing in  question  of  contributory  negligence  where  conclusion  follows  as 
matter  of  law  that  no  recovery  can  be  had,  court  may  properly  direct 
the  verdict;  Klunk  v.  Hocking  Valley  Ry.  Co.,  74  Ohio  St.  134,  77  N.  E. 
764,  determining  sufficiency  of  rebuttal  of  evidence  of  n^ligence  in 
action  for  personal  injuries  to  locomotive  fireman  caused  by  defects  in' 
water-gauge  glass;  Sullivan  v.  Colby,  71  Fed.  466,  18  C.  C.  A.  193, 
holding,  in  ejectment,  where  truth  of  the  matter  is  manifest,  it  is  proper 
to  withdraw  case  from  jury. 

Miscellaneous.  Cited  in  Edwards  v.  Bates  Co.,  117  Fed.  643,  holding 
holder  of  municipal  bonds  illegally  issued,  purchased  after  maturity, 
must  prove  title  acquired  through  prior  holder,  who  took  them  for  value 
without  notice  of  invalidity. 

104  U.  S.  512-515,  26  L.  Ed.  642,  8TBOKO  v.  WILIiET. 

Stipulation  in  injunction  suit,  submitted  on  bill,  answer  and  replication, 
referring  case  to  arbitrator,  waives  objection  that  remedy  is  at  law. 

Approved  in  Silver  Peak  Mines  v.  Second  Judicial  District  Court,  33 
Nev.  121,  Ann.  Gas.  191SD,  687,  110  Pac.  608,  where,  after  judgment  in 
favor  of  plaintiffs,  parties  stipulated  that  stay  bond  should  be  in  form 
as  though  on  appeal,  under  Comp.  Laws,  §  3440,  defendants  were  es- 
topped to  contend  that  such  section  did  not  cover  bond,  and  that  giving 
of  three  hundred  dollars  cost  bond  was  sufficient  to  stay  execution  of 
writ  pending  appeal;  Errol  v.  Bragg,  64  N.  H.  21,  4  Atl.  389;  arguendo. 

104  n.  8.  515-^19,  26  L.  Ed.  814,  EX  PASTE  GORDON. 

Prohibition  may  issue  to  restrain  admiralty  court  from  exceeding  its 
Jurisdiction. 

Approved  in  Ex  parte  Seals  Piano  Co.,  190  Ala.  644,  67  South.  241, 
denying  writ  of  prohibition  to  abate  attachment,  as  such  writ  lies  to 
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prohibit  usurpation  of  power,  not  to  correct  errors;  United  States  v. 
Barnard,  29  App.  D.  C.  432,  denying  petition  for  writ  of  prohibition  to 
restrain  lower  court  from  confirming  verdict  assessing  damages  and 
benefits  in  proceeding  to  extend  public  highway. 

Admiralty  jurisdiction  extends  to  maritime  contracts  and  service,  and 
to  torts  of  a  civil  nature  committed  on  navigable  waters. 

Approved  in  The  Underwriter,  119  Fed.  737,  holding  no  actual  neces- 
sity existing  for  pledging  vessel  where  libelant,  furnishing  coal,  knew 
the  vessel  to  be  under  charter,  he  being  on  inquiry  regarding  its  terms, 
libel  will  not  be  sustained. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Oas.  1219. 

Admiralty  has  jurisdiction  to  determine  damages  suffered  by  wrongfnl 
killing  of  a  person,  in  collision  on  navigable  watexs. 

Approved  in  The  Alaska,  225  Fed.  647,  Washington  code,  making 
vessels  liable  for  injuries  to  persons  and  property  within  State,  does  not 
extend  to  action  by  heirs  or  representative  to  recover  damages  for 
wrongful  death;  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  987, 
holding  owner  of  foreign  ship  liable  in  personam  in  admiralty  court 
of  United  States  for  injury  to  American  passenger  on  high  seas;  The 
Corsair,  146  U.  S.  343,  36  L.  Ed.  730,  12  Sup.  Ct.  961,  holding  admir- 
alty cannot  entertain  libel  in  rem  for  damages  incurred  by  loss  of  life; 
City  of  Norwalk,  66  Fed.  109,  holding  State  statute,  giving  damages 
for  death  by  negligence,  may  be  enforced  in  personam  in  admiralty; 
The  E.  B.  Ward,  Jr.,  i7  Fed.  467  (reversing  4  Woods,  147,  16  Fed.  267), 
holding  action  maintainable  in  admiralty  for  tortious  killing  of  husband 
on  the  high  seas;  The  Willamette,  70  Fed.  878,  31  L.  R.  A.  719,  18 
C.  C.  A.  366,  holding,  where  collision  occurred  within  jurisdiction  of 
State  giving  nght  of  action,  personal  representatives  may  maintain  suit 
for  negligent  killing. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  R.  A.  1916A,  1158. 

Where  admiralty  has  jurisdiction  over  ship  and  collision,  prohibition 
will  not  issue  to  restrain  it  ftom  adjudging  damages  for  death  In  suA 
collision. 

Approved  in  0  'Neal  v.  United  States,  190  U.  S.  38,  47  L.  Ed.  946,  23 
Sup.  Ct.  777,  holding  jurisdiction  of  Federal  District  Court  over  person 
and  subject  matter  unchallenged,  court  may  punish  for  contempt,  and 
Supreme  Court,  cannot  review  on  writ  of  error;  Ex  parte  Hagar,  104 
U.  S.  621,  26  L.  Ed.  816,  holding  prohibition  will  not  issue  to  restrain 
collection  of  pilot  fees ;  Ex  parte  Pennsylvania,  109  U.  S.  175,  27  L.  Ed. 
895,  3  Sup.  Ct.  84,  holding  prohibition  will  not  issue  to  restrain  collee- 
tion  of  pilot  fees;  The  Resolute,  168  U.  S.  442,  42  L.  Ed.  536,  18  Sup. 
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Ct.  113,  holding  prohibition  will  not  issue  to  restrain  execution  of  judg- 
ment against  vessel,  in  hands  of  receiver,  for  seamen's  wages;  In  re 
Fassett,  142  U.  S.  484,  S5  L.  Ed.  1089,  12  Sup.  Ct.  297,  holding  pro- 
hibition will  not  issue  to  restrain  determination  of  collector's  right  to 
seize  yacht;  In  re  Cooper,  143  U.  S.  495,  506,  86  L.  Ed.  289,  248,  12  Sup. 
Ct.  458,  462,  holding,  where  appeal  in  admiralty  has  been  dismissed, 
prohibition  will  not  issue  unless  want  of  jurisdiction  is  shown  by  record; 
In  re  Morrison,  147  U.  S.  33,  87  L.  Ed.  67,  13  Sup.  Ct.  253,  holding, 
where  libel  is  filed  to  limit  liability  of  owner,  error  in  proceedings  will 
not  be  corrected  by  prohibition;  Ex  parte  Phenix  Ins.  Co.,  118  U.  S. 
626,  80  L.  Ed.  280,  7  Sup.  Ct.  32,  holding  admiralty  court  will  be  pro- 
hibited from  determining  steam-vessel  owner's  liability  for  fire  on  land 
caused  by  sparks ;  Smith  v.  Whitney,  116  U.  S.  176,  29  L.  Ed.  604,  6  Stip. 
Ct.  575,  holding  writ  of  prohibition  does  not  lie  to  a  court-martial  to 
correct  mistakes;  Loomis  v.  Carrington,  18  Fed.  98,  holding,  in  cases  of 
removal,  court  will  not  review  orders  made  by  State  court;  State  v. 
Toung,  31  Fla.  601,  84  Am.  St.  Bep.  44,  12  South.  675,  holding,  where 
judge  deeides  that  he  is  disqualified,  mandamus  is  the  proper  remedy; 
State  V.  Hooker,  33  Fla.  287,  14  South.  588,  holding  prohibition  does 
not  lie  where  suit  is  commenced  in  wrong  county;  People  v.  Spiers, 
4  Utah,  390,  396,  10  Pac.  613,  617,  holding,  where  justice  is  proceeding 
to  try  criminal  cause,  of  which  he  has  no  jurisdiction,  prohibition  will 
lie;  Ex  parte  Detroit  River  Ferry  Co.,  104  U.  S.  520,  20  L.  Ed.  816, 
holding  no  ground  for  prohibition,  because  there  is  no  provision  with 
reference  to  appeals. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  984. 

Prohibition  as  a  process  for  review  and  correction  of  errors.    Note, 
1  Ann.  Gas.  714. 

Superintending  control  of  civil  courts  over  courts-martial.    Note, 
20  L.  B.  A.  (N.  S.)  410. 

104  XT.  S.  519-620,  26  L.  Ed.  815,  EX  PASTE  DETROIT  BIVEB  FEBBT  00. 
Prohibition  cannnot  be  made  to  perform  the  office  of  a  writ  of  error. 
Approved  in  In  re  Cooper,  143  U.  S.  495,  86  L.  Ed.  289,  12  Sup.  Ct. 
458,  holding,  where  appeal  in  admiralty  has  been  dismissed,  prohibition 
will  not  issue  unless  want  of  jurisdiction  is  shown  by  record ;  Ex  parte 
Hoard,  105  U.  S.  580,  26  L.  Ed.  1177,  holding  mandamus  will  not  issue 
to  compel  Circuit  Court  to  remand  cause  which  has  been  removed ;  Smith 
V.  Whitney,  116  U.  S.  176,  29  L.  Ed.  604,  6  Sup.  Ct.  575,  denying  pro- 
hibition by  District  of  Columbia  court  to  Secretary  of  Navy  to  stop 
court-martial;  In  re  Faasett,  142  U.  S.  484,  35  L.  Ed.  1089,  12  Sup.  Ct. 
297,  holding  prohibtion  will  not  issue  to  restrain  determination  of  col- 
lector's right  to  seize  yacht;  In  re  Morrison,  147  U.  S.  33,  87  L.  Ed.  67, 
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13  Sap.  Ct.  253,  holding,  where  libel  is  filed  to  limit  liability  of  owner, 
errpr  in  proceedings  will  not  be  eorreoted  by  prohibition;  City  of  Nor- 
walk,  55  Fed.  109,  holding  Stictte  statute  giving  damages  for  death  may 
be  enforced  in  admiralty  in  personam;  People  v.  Spiers,  4  Utah,  396, 
10  Pac.  617,  holding,  where  justice  is  proceeding  to  try  criminal  cansft 
of  which  he  has  no  jarisdiction,  prohibition  will  lie;  State  v.  Superior 
Court,  3  Wash.  710,  29  Pac.  215,  holding  fact  that  no  appeal  can  be 
taken  from  judgment  of  Superior  Court  does  not  warrant  prohibition; 
La  Croix  v.  Fairfield  County  Commrs.,  50  Conn.  327,  holding  no  ground 
for  prohibition  because  no  right  of  appeal  is  given  in  criminal  statute; 
dissenting  opinion  in  State  v.  Godfrey,  54  W.  Va.  77,  46  S.  E.  194,  ma- 
jority prohibiting  mayor  from  trying  petitioner  for  violation  of  void 
gambling  ordinance. 

Writ  of  prohibition.    Note,  111  Am.  St.  R^.  957. 

Prohibition  as  a  process  for  review  and  correction  of  errors.    Note, 
1  Ann.  Gas.  714,  715. 

Superintending  control  of  civil  courts  over  eonrts-martial.    Note» 
20  L.  R.  A.  (N.  S.)  416.  ' 

Jurisdiction  of,  and  law  governing^  action  fdr  death  on  waters. 
Note,  L.  R.  A.  1916A,  1158. 

104  U.  S.  620-^21,  26  L.  Ed.  816^  £Z  PARTE  HAGAR. 

Olaims  for  pilotage  fees  are  wltbin  District  Ck^urt's  admiralty  Juris- 
dictioii. 

Approved  in  The  Queen,  206  Fed.  155,  156,  124  C.  C.  A.  214,  Cali- 
fornia code  creates  valid  maritime  lien  upon  certain  classes  of  vessels 
entering  or  leaving  San  Francisco  harbor,  for  pilotage  fees,  whether 
services  are  accepted  or  not,  which  is  enforceable  in  rem  in  admiralty; 
Ex  parte  Pennsylvania,  109  U.  S.  175,  27  L.  Ed.  895,  3  Sup.  Ct.  84, 
holding  prohibition  will  not  issue  to  restrain  collection  of  pilot  dues; 
In  re  Fassett,  142  U.  S.  484,  85  L.  Ed.  1089,  12  Sup.  Ct.  297,  holding 
prohibition  will  not  issue  to  restrain  determination  of  collector's  right 
to  seize  yacht;  The  William  Law,  14  Fed.  796,  held,  libelant  in  suit 
for  pilotage  fees  may  proceed  in  rem  or  in  personam;  The  Edith  God- 
den,  25  Fed.  511,  holding  State  statute  giving  pilots  speaking  vessels 
right  in  rem  to  recover  fees  is  valid;  City  of  Norwalk,  55  Fed.  106, 
holding  State  statute  giving  right  to  recover  for  death  will  be  recog- 
nized in  admiralty  ;  Williams  v.  Judge,  36  La.  Ann.  127,  holding  State 
may  punish  pilots  for  violation  of  State  regulations;  People  v.  Spiers, 
4  Utah,  396,  10  Pac.  617,  holding  prohibition  will  lie  to  restrain  justice 
from  trying  cause  of  which  he  has  no  jurisdiction. 

Prohibition  as  a  process  for  review  and  correction  of  errors.    Note, 
1  Ann.  Gas.  714. 
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104  n.  8.  621-630,  26  L.  Ed.  851,  GOTTFBIBD  ▼.  Mn.T»F.li. 
Awrignment  of  patent  Is  not  roqaired  to  1>o  under  seal. 
Approved  in  United  States  Light  etc.  Co.  v.  J.  B.  M.  Electric  Co., 
189  Fed.  385,  where  assignments  of  applications  for  patents  were  in 
writing,  reciting  consideration,  seal  was  not  necessary;  Welsbach  Light 
Co.  V.  Cohn,  181  Fed.  127,  assignment  of  patent  is  sufficient  where  it 
conforms  to  Federal  State,  regardless  of  State  statutes;  In  re  Farmers' 
Supply  Co.,  170  Fed.  505,  mortgage  executed  by  corporation  was  not 
void  for  want  of  corporate  seal  where  neither  statute  nor  charter  pro- 
vided for  mode  of  procedure;  Green  v.  Blodgett,  159  HI.  174,  50  Am. 
St.  Rep.  149,  42  N.  £.  177,  holding  corporate  seal  not  essential  to  con- 
tract of  subscription;  East  End  etc.  Co.  v.  Hughey,  16  Ohio  C.  C.  21, 
holding  seal  of  corporation  not  essential  to  execution  of  deed;  Garrett 
V.  Belmont  Land  Co.,  94  Tenn,  475;  20  S.  W.  729,  holding  deed  of  pri- 
vate corporation  without  seal  ineffectual  to  pass  title. 

The  ^rporate  ^al.    Note,  50  Am.  St.  Rep.  158. 

Agent  executing  contract  for  corporation  should  name  corporation  in 
body  of  contract  and  sign  as  agent. 

Approved  in  Kessel  v.  Austin  Min.  Co.,  144  Fed.  861,  contract  pur- 
porting in  body  to  be  obligation  of  corporation  and  signed  by  A,  man- 
ager, is  contract  of  corporation. 

Attachment  of  stock  does  not  impoee  lien  on  corporate  property;  hence, 
reasdgnment  of  patent  by  corporation  wliile  its  stock  was  attached  by  stock- 
bolder^  creditor  does  not  violate  provision  making  any  reassignment  void 
as  against  its  creditoxs. 

Approved  in  Fowler  v.  Dickson,  1  Boyce  (Del.),  123,  74  Atl.  605, 
quashing  service  of  summons  under  statute  authorizing  writ  of  foreign 
attachment  where  service  was  made  upon  director  of  -  corporation  and 
not  upon  officers  designated  by  statute;  Ashley  v.  Quintard,  90  Fed. 
91,  holding  shar^  of  stock  in  a  corporation  of  one  State,  owned  by 
resident  of  another,  cannot  be  reached  by  garnishment  in  a  third  State; 
Electric  Ry.  Co.  v.  Jamaica  etc.  Ry.  Co.,  61  Fed.  678,  holding  transfer 
of  stock  does  not  estop  transferrer  from  questioning  validity  of  patent. 

Sale  of  patented  machine  by  one  wtao  afterward  acquires  part  owner- 
ship of  patent  constitutes  a  license  to  use  it>  as  against  such  vendor. 

Approved  in  Curran  v.  Burdsall,  20  Fed.  838,  holding  assignee  of 
patent  is  clothed  with  right  as  against  assignor  to  make  articles  cov- 
ered, although  patent  is  void;  Brush  Electric  Co.  v.  California  Electric 
Light  Co.,  52  Fed.  963,  3  C.  C.  A.  368,  holding  assignment  to  licensee 
and  assigns  does  not  give  him  right  to  divide  up  his  license;  Lalance 
&  Grosjean  Mfg.  Co.  v.  Haberiqan  Mfg.  Co.,  93  Fed.  198,  holding  exeen- 
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tion  of  license  and  release  of  damages  by  one  joint  owner  does  not 
affect  the  other;  Kane  v.  Lodor,  56  N.  J.  Eq.  274,  38  Atl.  969,  holding 
in  sales  of  personalty  withont  express  warranty  after-acquired  title 
inures  to  bepefit  of  vendee. 

Implied  warranty  of  title  on  sale  of  chattds.    Note,  16  Ann.  Gas.  62. 

104  U.  S.  630-647,  26  L.  Ed.  834,  MIOOU  V.  FIBST  NATIONAL  BANK  OF 
MONTOOMEBY. 

In  Alabama,  debtor  may  prefer  creditors. 
Approved  in  Goetter  v.  Norman,  107  Ala.  593,  19  South.  57,  holding 
law  will  not  regard  with  suspicion  preference  given  by  debtor  to  his 
mother;  Clinton  First  Nat.  Bank  v.  Cummins,  38  N.  J.  Eq.  198,  holding 
mortgage  taken  for  benefit  of  another  not  presumed  to  be  fraudulent; 
Gassenheimer  v.  Molton,  80  Ala.  527^2  South.  656,  arguendo. 

104  U.  S.  647-562,  26  L.  Ed.  816,  STOW  ▼.  OHIOAQO. 

Patentee,  who  is  first  inventor,  is  entitled  to  claim  all  advantages  wlilcli 
belong  to  an  invention. 

Approved  in  Acme  Truck  A  Tool  Co.  v.  Meredith,  183  Fed.  125,  105 
C.  C.  A.  414,  Meredith  patent  for  vehicle  spring  construed  and  held  not 
infringed;  Warren  Webster  &  Co.  v.  National  Vacuum  etc.  Co.,  157 
Fed.  925,  85  C.  C.  A.  214,  Donnelly  patent  for  improvement  in  steam- 
heating  apparatus  consisting  of  water  valve  for  automatically  controlling 
discharge  of  air  and  water  of  condensation  from  radiators  was  not  in- 
fringed by  device  operated  by  float  actuated  by  hydrostatic  pressure 
alone;  Ex  parte  O'Neal,  125  Fed.  968,  holding  proceeding  of  Federal 
District  Court  having  jurisdiction,  punishing  relator  for  assaulting 
bankruptcy  trustee  as  contempt,  not  reviewable  in  Circuit  Court  on 
habeas  corpus  writ ;  Eames  v.  Worcester  Polytechnic  Institute,  123  Fed. 
71,  60  C.  C.  A.  37,  holding  simple  element  in  combination  instead  of 
two  in  prior  one,  performing  same  results,  mechanism  being  similar,  is 
an  infringement;  Bosell  v.  Allen,  1*6  App.  D.  C.  567,  inventor  of  bath 
disclosing  means  for  complete  conversion  of  skin  into  leather  was  enti- 
tled to  patent;  Ruete  v.  Elwell,  15  App.  D.  C.  28,  failure  of  inventor 
of  rubber  insulating  tube  for  electric  wires  to  perceive  additional  use 
did  not  bar  his  right  to  claim  it  as  part  of  invention,  if  it  was  neces- 
sary incident;  Hill  v.  Hodge,  12  App.  D.  C.  531,  patent  for  improve- 
ment in  car-door  guides  is  not  limited  to  nonrotative  engagement  of 
bracket  and  anchor,  though  specific  construction  was  so  limited,  where 
issue  was  broad  enough  to  cover  rotative  engagement;  (Goshen  Sweeper 
Co.  V.  Bissell  Carpet-Sweeper  Co.,  72  Fed.  75,  19  C.  C.  A.  13,  holding 
improvement  in  carpet-sweepers,  by  which  brush-roller  may  be  pressed 
down  at  both  ends  instead  of  one,  is  not  patentable;  Thomson  Meter 
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Co.  V.  National  Meter  Co.,  65  Fed.  429,  12  C.  G.  A.  671,  holding,  where 
two  water-meters  perform  the  same  result  in  the  same  way,  the  later 
is  an  infringement  of  the  former;  Beece  Button-Hole  Mach.  Co.  v.  Globe 
Button-Hole  Mach.  Co.,  61  Fed.  966,  10  C.  C.  A.  194,  holding  patent 
for  button-hole  machine,  with  traveling  mechanism,  is  infringed  by 
stationary  mechanism ;  New  Process  Fermentation  Co.  v.  Koch,  21  Fed. 
582,  applying  principle  in  patent  for  beer  making;  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  201,  38  L.  Ed.  129,  14  Sup.  Ct.  316,  holding  single  inven- 
tion may  include  machine  and  the  manufacture  it  creates. 

Stow  ptftent  for  wood-block  pavement,  held  void  for  want  of  novelty. 
Approved  in  Thomson-Houston  Elec.  Co.  v.  Elmira  etc.  Ry.  Co.,  71 
Fed.  406, 18  C.  C.  A.  145,  holding  improvement  in  electric  railway  trolley 
switches  void  for  want  of  novelty;  Gait  v.  Parlin  &  Orendorf  Co., 
60  Fed.  422,  9  C.  C.  A.  49,  holding  patent  for  harrows,  which  merely 
changes  location  of  lever,  is  void  for  want  of  novelty;  Appleton  Mfg. 
Co.  V.  Star  Mfg.  Co.,  60  Fed.  415,  9  C.  C.  A.  42,  holding  patent  for 
improvement  in  method  of  reducing  com  in  the  stalk,  which  puts  to 
new  use  an  old  device,  is  void;  Leonard  v.  Lovell,  29  Fed.  315,  holding 
construction  of  removable  partitions  in  ice  chests  not  invention;  Lovell 
Mfg.  Co.  V.  Gary,  147  U.  S.  636,  37  L.  Ed.  312, 13  Sup.  Ct.  477,  holding, 
applying  process  of  hardening  strained  wire  to  furniture  or  other  coiled 
springs,  is  not  invention;  Brown  v.  District  of  Columbia,  130  U.  S. 
100,  32  L.  Ed.  868,  9  Sup.  Ct.  441,  holding  substitution  of  blocks  of 
wood  for  blocks  of  stone  in  street  pavement  does  QOt  involve  invention; 
Heald  ^.  Rice,  104  U.  S.  755,  26  L.  Ed.  916,  holding  patent  for  improve- 
ment in  steam  boilers  void  for  want  of  novelty. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  131. 
Miscellaneous.    Cited  in  Brown  v.  Texas  Cactus  etc.  Co.,  64  Tex.  399. 

104  U.  8.  553-564,  26  L.  Ed.  840,  ORIOOS  v.  HOUSTON. 

Where  tliere  is  no  dispute  as  to  tlie  facts,  tbe  court  may  direct  verdict. 
Approved  in  Marande  v.  Texas  &  I^as.  R.  R.  Co.,  184  U.  S.  191,  46 
L.  Ed.  496,  22  Sup.  Ct.  346,  holding  jury  reasonably  justified  in  infer- 
ling  that  locomotive  caused  the  fire,  also  in  inferring  that  proof  showed 
n^ligence  because  of  inadequate  fire  apparatus;  Mitchell  v.  Potomac 
Ins.  Co.,  183  U.  S.  48,  46  L.  Ed.  77,  22  Sup.  Ct.  24,  holding  an  instruction 
submitting  to  the  jury  a  question  which  is  not  based  on  any  evidence 
is  properly  denied;  District  of  Columbia  v.  Moulton,  182  U.  S.  582, 
45  L.  Ed.  1241,  21  Sup.  Ct.  842,  holding  broken  steam  roller,  unchanged 
in  appearance,  left  near  curb  of  street  for  two  days,  frightening  horses^ 
was  not  case  of  negligence  for  jury;  Patton  v.  Texas  &  P.  R.  R.  Co.^ 
179  U.  S.  660,  45  L.  Ed.  368,  21  Sup.  Ct.  276,  holding  locomotive  fire- 
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man  not  waiting  for  regular  inspection,  and  because  of  sach  is  n^li- 
gent,  injuring  himself,  court  may  direct  a  verdict  for  defendant;  Russell 
V.  Oregon  etc.  R.  Co.,  155  Fed.  26,  83  C.  C.  A.  618,  affirming  directed 
verdict  in  action  for  wrongful  death  of  foreman  of  railroad,  knowing 
that  special  trains  were  Likely  to  run  at  any  time  and  going  upon  track 
in  pursuit  of  his  own  affairs  at  night,  on  handcar  showing  no  light, 
killed  in  collision  with  special  train;  Parks  v.  Southern  Ry.  Co.,  143 
Fed.  277,  74  C.  C.  A.  4l4,  upholding  direction  of  verdict  for  defendant 
and  refusing  to.  permit  plaintiff  to  take  nonsuit  in  action  for  death  of 
flagman  run  over  by  train;  International  Text  Book  Co.  v.  Heartt,  136 
Fed.  133,  69  C.  C.  A.  127,  corporation  not  liable  for  slanderous  words 
of  agent  uttered  after  agent  left  plaintiff's  presence  and  gone  to  another 
locality  where  he  was  not  engaged  in  performance  of  duties  under  eon- 
tract  of  employment;  Neininger  v.  Cowan,  101  Fed.  789,  42  C.  C.  A. 
20,  holding  evidence  disclosing  contributory  negligence  which  was  a 
proximate  cause  of  th^  injury  justifies  the  court  in  directing  a  verdict 
for  the  defendant ; 'Ford  v.  Ford,  27  App.  D.  C.  412,  6  L.  R.  A.  (N.  8.) 
442,  holding  it  was  error  for  trial  court  not  to  direct  verdict  for  de- 
fendant in  ejectment,  where  defendant    produces  deed  executed  and 
acknowledged  in  due  form  from  plaintiff  to  defendant,  and  testimony 
of  plaintiff  that  deed  is  forgery  is  unsupported;  Scott  v.  District  of 
Columbia,  27  App.  D.  C~.  417,  affirming  directed  verdict  for  defendant 
in  action  to  recover  damages  for  personal  injuries  caused  by  defective 
condition  of  sidewalk;  Greenwell  v.  Washington  Market  Co.,  21  D.  C. 
308,  affirming  direct^  verdict  for  defendant  in  action  for  damages  for 
alleged  negligence  of  defendant  in  leaving  open  cAevator  shaft  inUb  which 
plaintiff  fell ;  Howes  v.  District  of  Columbia,  2  App.  D.  C.  195,  affirming 
directed  verdict  for  defendant  in  action  for  damages  for  personal  in- 
juries resulting  from  defective  condition  of  sidewalk;  Barber  v.  South- 
ern Ind.  R.  R.  Co.,  30  Ind.  App.  410,  66  N.  E.  73,  holding   railroad 
employee  in  consttnetion  work,  riding  home  on  flat  car  instead  of  in 
caboose,  does  not  contribute  to  his  injury  if  flat  car  is  derailed;  Brun- 
son  V.  Southwestern  Development  Co.,  7  Ind.  Ter.  219,  104  S.  W;  596, 
where  coal  miner,  who  was  killed  by  falling  of  slate  in  his  room,  had 
tunneled  out  and  timbered  his  own  room,  and  foreman  had  inspected 
room  on  day  before  accident,  company  was  not  n^ligent,  and  verdiet 
for  defendant  should  have  been  directed;  Gunn  v.  Union  R.  R.  Cb.,  27 
R.  I.  327,  2  L.  B.  A.  (N.  8.)  362,  62  Atl.  121,  upholding  Gen.  Laws  1896, 
c.  251,  §  11,  authorizing  direction  of  judgment  without  further  trial  by 
jury;  Woolf  v.  Washington  etc.  Nav.  Co.,  37  Wash:  503,  79  Pac.  999, 
refusing  relief  to  one  injured  while  driving  across  railroad  ciossinc^ 
where  he  whipped  horses  across  track  instead  of  stopping;  Ketterman 
y.  Dry  Fork  R.  R.  Co.,  48  W.  Va.  613,  37  S.  E.  686,  holding  facts  undis- 
puted, whether  a  ease  is  actionable  negligence  is  question  of  law  for 
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judge,  bat  when  facts  are  disputed  judge  must 'submit  to  jury;  Randall 
V.  Baltimore  &  Ohio  R.  R.  Co.,  109  U.  S.  482,  27  L.  Ed.  1005,  3  Sup. 
Ct.  324,  holding,  where  it  appears  brakeman  was  injured  by  n^ligence 
of  engineer,  court  may  direct  verdict  for  defendant ;  Schofield  v.  Chicago 
etc.  Ry.  Co.,  114  U.  S.  619,  29  L.  Ed.  226,  5  Sup.  Ct.  1127,  holding,  where 
evidence  shows  that  person  in  sleigh  crossing  railroad  track  could  have 
seen  approaching  train,  case  is  properly  withdrawn  from  jury;  Dela- 
ware etc.  R.  R.  Co.  V.  Converse,  139  U.  S.  472,  85  L.  Ed.  215,  11  Sup. 
Ct.  571,  holding  severing  train  and  permitting  cars  to  run  across  public 
highway  at  night  is  negligence  as  a  matter  of  law;  Northern  Pac.  R. 
Co.  V.  Sullivan,  53  Fed.  222,  3  C.  C.  A.  506,  holding  charge  that  blow- 
ing of  engine  whistle  within  municipality  is  n^ligence  as  matter  of 
law  is  correct;  Northwestern  Fuel  Co.  v.  Danielson,  57  Fed.  920,  6 
C.  C.  A.  636,  holding  master  who  removes  trestle  work  supporting  bridge 
upon  which  servant  is  working  is.  guilty  of  negligence  as  a  matter  of 
law;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  565,  16  C.  C.  A.  317,  hold- 
ing evidence  that  engineer  fell  from  engine  while  fixing  defective  valve 
insufiScient  to  establish  negligence  on  part  of  railroad  company;  Patton 
V.  Southern  Ry.  Co.,  82  Fed.  985,  27  C.  C.  A.  287,  holding,  where  em- 
ployee was  injured,  condition  of  track  a  question  of  fact;  Candelaria 
V.  Atchison  etc.  R.  R.  Co.,  6  N.  M.  284,  27  Pac.  503,  holding,  where 
plaintiff  was  injured  while  walking  along  railroad  track,  court  may 
direct  verdict  for  defendant;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  210, 
68  Pac.  333,  holding,  where  car  repairer  is  injured  while  working  under 
car,  by  train  bumping  into  it,  company  is  guilty  of  negligence,  as  matter 
of  law ;  Texas  etc.  Ry.  Co.  v.  Boyd,  6  Tex.  Civ.  App.  212,  24  S.  W.  1089, 
holding,  where  passenger  rides  upon  engine  and  is  injured,  he  is  guilty 
of  negligence  as  matter  of  law;  Joeske  v.  Irvine,  91  Tex.  582,  44  S.  W. 
1063,  holding,  where  there  is  but  slight  evidence  to  contrary,  court  may 
direct  jury  that  arrest  was  unlawful;  United  States  v.  Gumm,  9  N.  M. 
616,  58  Pac.  399,  holding  whether  timber  was  unlawfully  cut  from 
public  domain  a  question  of  fact;  Smyth  v.  New  Orleans  Canal  &  Bank- 
ing Co.,  93  Fed.  927,  36  C.  C.  A.  646,  holding,  in  ejectment,  where  evi- 
dence is  insufficient,  court  may  direct  a  verdict  for  defendant ;  Ferguson 
v.  Arthur,  117  U.  S.  490,  29  L.  Ed.  928,  6  Sup.  Ct.  865,  holding  whether 
aiiicle  is  dutiable  is  a  question  of  law;  Higgins  v.  McCrea,  116  U.  S. 
683,  29  L.  Ed.  768,  6  Sup.  Ct.  563,  holding  construction  of  grain  con- 
tract is  a  question  of  law  for  the  court;  Dwight  v.  Germania  Life  Ins. 
Co.,  103  N.  Y.  360,  57  Am.  Rep.  140,  8  N.  E.  662,  holding  proper  con- 
struction of  life  insurance  policy  a  matter  of  law;  Beatty  v.  Mutual 
Reserve  Fund  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  holding  question 
as  to  estoppel,  with  reference  to  life  insurance  policy,  one  of  fact  for 
jury ;  Franklin  Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed.  776, 13  C.  C.  A, 

XI— 39 
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124,  holding  eourt  should  direct  verdict  in  favor  of  company  where 
evidence  is  undisputed,  as  to  breach  of  policy  on  part  of  injured;  Peet 
V.  Dakota  Fire  etc.  Ins.  Co.,  1  S.  D.  467,  47  N.  W.  533,  holding  question 
of  ownership  under  fire  policy,  one  of  fact  for  jury;  Bagley  v.  Cleve- 
land etc.  Mill  Co.,  22  Blatchf.  342,  21  Fed.  160,  holding,  where  facts 
are  undisputed,  contract  of  warranty  a  question  of  law;  dissenting 
opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed.  730,  116  C.  C.  A.  352, 
majority  holding,  in  action  for  injuries  to  servant  while  loading  tank- 
car  with  sulphuric  acid,  that  evidence  was  sufficient  to  warrant  finding 
that  method  used  was  not  reasonably  safe,  and  plaintiff  was  not  guilty 
of  contributory  negligence. 

Contributory  negligence.    Note,  50  Am.  Bep. '656. 

Provisions  of  Tennessee  code,  ays  to  precautions  to  be  observed  by  rail- 
road in  running  trains,  do  not  apply  to  contractor  building  road. 

Approved  in  In  re  Ferguson  Contracting  Co.,  183  Fed.  882,  statute 
requiring  conditional  sales  of  railroad  property  to  be  recorded  does  not 
include  locomotives  used  on  temporary  construction  railroads,  and  sales 
of  such  locomotives,  though  unrecorded,  were  valid  against  trustee  in 
bankruptcy;  Bradford  Construction  Co.  v.  Heflin,  88  Miss.  351,  8  Ann. 
Cas.  1077,  12  L.  B.  A.  (N.  S.)  1040,  42  South.  179/  construction  of  Con- 
stitution, abrogating  fellow-servant  rule  as  to  railroad  corporation  ex- 
cluding construction  companies  operating  railroads,  is  valid. 

Miscellaneous.  Cited  in  Chaddick  v.  Lindsay,  5  Okl.  627,  49  Pac. 
944,  refusing  relief  to  brakeman  for  injuries  caused  by  n^ligence  of 
fellow-servant  in  leaving  trunk  along  track. 

104  U.  8.  654-656,  26  L.  Ed.  841,  JONES  v.  BUOKELL. 

Ruling  below,  on  motion  for  new  trial,  is  not  reviewable  in  Supreme 
Court. 

Approved  in  Southwestern  Virginia  Imp.  Co.  v.  Frari,  58  Fed.  173, 
7  C.  C.  A.  149,  and  Willis  v.  Board  of  Commissioners,  86  Fed.  877,  both 
holding  ruling  of  lower  court  on  motion  for  new  trial  not  reviewable. 

Appellate  court  will  not  pass  upon  charge  to  jury  where  bill  of  excep- 
tions does  not  set  forth  the  evidence  and  it  does  not  appear  that  the  gnea- 
tion  involved  in  the  charge  was  at  issue. 

Approved  in  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233  Fed.  918,  excep- 
tion, and  bill  of  exceptions  based  thereon,  containing  evidence  in  nar- 
rative form,  duly  submitted  to  trial  court  before  expiration  of  term,  are 
necessary  to  secure  review  of  rulings  of  trial  court ;  Pittsburjich  Gas  etc 
Co.  V.  Coff-Kirby  Coal  Co.,  151  Fed.  468,  81  C.  C.  A.  76,  transcript  of 
evidence  cannot  be  considered  by  appellate  court  unless  incorporated  in 
bill   of    exceptions   and    certified   by   trial   .iudpe;    Southern   Pac.    Co. 
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V.  Arnett,  126  Fed.  77,  61  C.  C.  A.  131,  holding  not  error  in  instructing 
jury  to  allow  interest  from  time  of  demand  upon  damages  allowed  for 
breach  of  contract  to  transport  stock  with  reasonable  care;  South  Penn 
Oil  Co.  V.  Latshaw,  111  Fed.  699,  49  C.  C.  A.  478,  holding  appellate  court 
will  not  review  refusal  of  instructions  asked  unless  bill  of  exceptions 
contains  evidence  relied  on  making  instructions  applicable  to -case  sub- 
mitted to  jury;  United  States  v.  McBride,  7  Mackey  (D.  C),  390,  where 
bill  of  exceptions  does  not  contain  evidence  offered  at  trial,  court  can- 
not pass  upon  correctness  of  charge  which  involves  examination  of  evi- 
dence to  properly  review;  Downing  v.  State,  10  Wyo.  378,  69  Pac.  265, 
holding  instructions  erroneous  under  any  evidence,  bill  of  exceptions 
will  not  be  dismissed  for  failure  to  set  out  the  evidence;  United  States 
V.  Wingate,  44  Fed.  131,  holding,  where  bill  of  exceptions  contains  no 
evidence,  error  in  refusing  an  instruction  with  reference  to  trespassing 
on  public  land  will  not  be  considered;  Southwestern  Virginia  Imp.  Co. 
V.  Frari,  58  Fed.  172,  7  C.  C.  A.  149,  holding,  in  suit  for  dami^s  by 
employee  for  personal  injuries,  instructions  will  not  be  considered  where 
*bill  of  exceptions  does  not  contain  the  evidence;  Hudmon  v.  Cuyas,  57 
Fed.  358,  6  C.  C.  A.  381,  holding,  where  record  shows  that  there  was 
** other  evidence,"  erroneous  instruction  upon  abstract  question  will  not 
be  considered ;  Scaif e  v.  Western  North  Carolina  Land  Co.,  87  Fed,  310, 

30  C.  C.  A.  661,  holding  mandamus  will  issue  to  compel  settlement  of 
bill  of  exceptions;  New  York  etc.  R.  R.  Co.  v.  Madison,  123  U.  S.  527, 

31  L.  Ed.  260,  8  Sup.  Ct.  247,  holding  error  in  considering  evidence 
which  jury  was  directed  to  disregard  must  be  shown  by  bill  of  excep- 
tions; Elizabethport  Cord^e  Co.  v.  Whitlock,  37  Fla.  223,  20  South. 
266,  holding  where  bill  of  exceptions  shows  person  was  a  party  to  action 
of  ejectment,  judgment  is  binding  upon  him. 

104  U.  &  556-567,  26  I..  Ed.  842,  MIOAS  ▼.  WIUJAICS. 

Where  afiULavltB  on  motion  to  dismiss  failed  to  establish  want  of  Juris- 
diction, but  record  showed  appeal  to  be  frivolous,  Supreme  Court  ordered 
afllnnaaca. 

'Approved  in  The  Alaska,  130  U.  S.  208,  32  L.  Ed.  926,  9  Sup.  Ct.  463, 
holding  there  must  be  color  for  motion  to  dismiss,  in  order  to  entertain 
motion  to  affirm ;  Chanute  City  v.  Trader,  132  U.  S.  213,  83  L.  Ed.  346, 
10  Sup.  Ct.  68,  holding,  where  there  is  color  for  motion  to  dismiss,  and 
writ  of  error  was  taken  for  delay,  motion  to  affirm  will  be  granted. 

104  U.  S.  657-662,  26  L.  Ed.  864,  BCEBBELL  ▼.  TIOE. 

In  action  for  infringement,  it  must  be  shown  that  within  ten  days  of 
publication,  two  copies  of  book  were  delivered  to  librarian  of  Congress,  or 
deposited  in  mail  addressed  to  him. 

Approved  in  Lydiard-Peterson  Co.  v.  Woodman,  204  Fed.  923,  123 
C.  C.  A.  243,  map  of  lake  and  surroundinp;  territory  was  part  of  book 
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and  was  protected  by  valid  copyright  notice  in  book,  though  notice  on 
map  was  insufficient;  Louis  Dejonge  &  Co.  v.  Breuker  &  Kessler  Co., 
191  Fed.  36,  111  C.  C.  A.  567,  single  notice  on  sheet  containing  dozen 
copies  of  copyrighted  painting  is  not  such  compliance  with  copyright 
law  as  will  sustain  suit  for  infringement;  Bosselman  v.  Richardson,  174 
Fed.  623;  98  C.  C.  A.  127,  where  assignee  sues  for  infringement  of  copy- 
right on  paintings,  burden  was  on  him  to  prove  that  neither  he  nor 
assignor  had  published  paintings  before  copyright,  which  burden  was 
not  sustained  by  offering  in  evidence  certificate  of  librarian  of  Congress, 
acknowledging  deposit  of  descriptions  and  photographs;  Daly  v.  Brady, 
39  Fed.  266,  holding  title  in  the  printed  copy  of  drama  must  correspond 
to  title  in  copyright ;  Blume  v.  Spear,  24  Blatchf .  329,  30  Fed.  630,  hold- 
ing letter  acknowledging  receipt  of  copies  of  song  sufficient  evidence 
that  copies  were  addressed  to  librarian;  Thompson  v.  Hubbard.  131 
U.  S.  150,  33  L.  Ed.  86,  9  Sup.  Ct.  720,  holding  failure  to  print  notice 
of  cop3rright  in  book  operates  as  a  forfeiture;  Osgood  v.  Aloe  Instru- 
ment Co.,  83  Fed.  471,  holding  deposit  ten  days  after  publication  in- 
validates copyright. 

Wliere,  to  certificate  of  copyright,  there  is  appended  a  statemenit  of  de- 
posit of  two  copies  of  book,  this  is  not  admissible  proof  of  the  fact;  quaere^ 
where  statement  is  under  librarian's  official  seaL 

Approved  in  Saake  v.  Lederer,  174  Fed.  136,  98  C.  C.  A.  571,  in  suit  for 
infringement  of  copyright,  librarian's  certificate  does  not  "per  se  estab- 
lish copyright,  but  burden  rests  on  plaintiff  to  show  compliance  with 
statutory  requirements  as  conditions  precedent. 

Distinguished  in  Huebsch  v.  Arthur  H.  Crist  Co.,  209  Fed.  890,  892, 
in  suit  for  infringement  of  copyright,  certificates  of  librarian  of  Con- 
gress and  raster  of  cop3n*ights  were  sufficient  to  show  deposit  of  title 
of  book  before  publication  and  deposit  of  two  copies  of  book  on  day  of 
publication  with  librarian,  as  required  by  statute ;  Lederer  v.  Saake,  166 
Fed.  814,  certificate  of  librarian  of  Congress  that  two  copies  of  book 
were  deposited  with  him  is  competent  evidence  of  such  fact  in  action 
for  penalties  for  infringement  of  copyright. 

Distinguished  also  in  Callaghan  v.  Myers,  128  U.  S.  652,  656,  82  L.  E4. 
559,  9  Sup.  Ct.  186,  187. 

104  U.  8.  662-670,  26  I*.  Ed.  842,  ELWOOD  ▼.  FLAKNIOAK. 

Where  -Indian  chief,  to  whom  United  States  agreed  to  convey  certain 
lands,  aliened  them  by  deed  with  warranty,  subsequent  patent  inured  to 
such  grantee. 

Approved  in  Vachon  v.  Nichols-Chisolm  Lumber  Co.,  126  Minn.  319, 
148  N.  W.  292,  conveyance,  prior  to  issuance  of  patent,  by  mixed  blood 
Chippewa  Indian  allottee,  after  removal  of  restrictions  on  alienation  by 
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Clapp  amendment,  was  valid,  and  upon  issuance  of  patent  in  name  of 
Indian  grantor  after  bis  death,  grantee  has  legal  title;  Western  Inv. 
Co.  V.  Tiger,  21  Okl.  636,  96  Pac.  606,  conveyance  of  land  by  heir  who 
was  full-blooded  Creek  Indian,  without  approval  of  Secretary  of  In- 
terior, after  expiration  of  five  year  period,  under  supplemental  Creek 
agreement,  was  valid. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  83 
Am.  Dec.  468. 

United  States  courts  take  Jurisdictional  notice  of  statutes  of  tiie  several 
SUtes. 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Schinnerer, 
196  Fed.  378, 117  C.  C.  A.  193,  where  libel  for  negligence  causing  death 
in  collision  on  Mississippi  fails  to  show  in  which  of  two  States  wrongful 
act  was  committed,  court  may  take  cognizance  of  and  apply  law  of 
State  in  which  proof  shows  collision  occurred. 

Judicial  notice.    Notes,  89  Am.  Dec.  676 ;  49  Am.  Rep.  206. 

Necessity  sftid  sufficiency  of  certificate  of  authority  to  take  acknowl- 
edgment.   Note,  Ann.  Oas.  1915D,  1234. 

lOA  V.  8.  570-677^  26  Ii.  Ed.  818,  DAVIS  ▼.  FBIEDLANDE& 

Proceedings  in  bankruptcy  do  not  affect  attachment  levied  more  than 
four  months  prior  to  filing  petition,  or  right  of  attaching  court  to  administer 
the  fond. 

Approved  in  Frank  v.  VoUkommecr,  205  U.  S.  529,  51  L.  Ed.  915,  27  Sup. 
Ct.  596,  where  it  was  necessary  that  trustee  in  bankruptcy  should  Tepre- 
sent  creditors  in  order  to  attack  validity  of  chattel  mortgage  given  by 
bankrupt,  if  State  court  sets  aside  mortgage  and  record  shows  that 
bankruptcy  proceedings  were  in  evidence  in  State  court,  it  will  be  pre- 
sumed that  trustee  represented  claims  of  creditors,  although  evidence  is 
not  returned  to  this  court;  Hobbs  v.  Head  &  Dowst  Co.,  184  Fed.  414, 
106  C.  C.  A.  519,  where  action  to  foreclose  mechanic's  lien  was  i)ermitted 
to  go  to  judgment  in  State  court,  notwithstanding  bankruptcy  proceed- 
ings against  owners  of  property,  judgment  was  not  void,  but  bankruptey 
court  might  exercise  certain  revisory  powers  in  reference  thereto;  Tube 
City  Min.  etc.  Co.  v.  Otterson,  16  Ariz.  319,  146  Pac.  209,  judgment  fore- 
closing statutory  lien  in  absence  of  own^r  of  property,  adjudicated 
bankrupt  pending  suit,  is  not  void  where  complaint  was  relevant  and 
suit  was  tried  on  merits ;  Buck  Stove  &  Range  Co.  v.  Vickers,  80  Kan.  36, 
101  Pac.  670,  where  cause  of  action  of  foreign  corporation  doing  business 
within  State  was  assigned  by  trustee  in  bankruptcy  to  another  foreign  cor- 
poration, assignee  had  no  better  rights  than  bankrupt  corporation  and  could 
not  maintain  action;  Brackett  v.  Dayton,  34  Minn.  221,  25  N.  W.  349, 
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holding  bankruptcy  proceedings  do  not,  of  their  own  force,  divest  other 
courts  of  jurisdiction;  Scott  v.  EUery,  142  U.  S.  384,  85  L.  Ed.  1051,  12 
Sup.  Ct.  234,  holding,  if  no  stay  is  procured,  creditor  of  bankrupt  may 
proceed  to  judgment* 

Administration  of  Federal  laws  in  State  courts.    Note,  48  L.  E.  A. 
88. 

Assignee  who  intenrenes  In  attachment  salt  against  his  debtor  18  bound 
by  decree,  and  cannot  set  up  his  claim  in  any  other  court. 

Approved  in  Winchester  v.  Heiskell,  119  U.  S.  453,  30  L.  Ed.  464,  7 
Sup.  Ct.  283,  holding  assignee  who  intervenes  in  action  to  set  aside  deed 
of  real  estate  is  bound  by  judgment;  In  re  Litchfield,  13  Fed.  869,  hold- 
ing assignee  may  defend  his  title  in  State  court,  or  may  file  bill  to  have 
adverse  rights  determined;  Dimock  v.  Revere  Copper  Co.,  117  U.  S.  665, 
29  L.  Ed.  996,  6  Sup.  Ct.  857,  holding  discharge  not  a  bar  to  an  action 
on  judgment  recovered  after  discharge  upon  debt  provable  in  bank- 
ruptcy; Thatcher  v.  Rockwell,  105  U.  S.  469,  26  L.  Ed.  960,  holding,  if 
assignee  consents  to  prosecution  of  suit,  bankruptcy  is  ne  defense. 

104  U.  S.  678-579,  26  L.  Ed.  856,  EX  PABTE  COCKCBOPT. 
One  not  party  to  suit  may  not  appeal  from  judgment. 
Approved  in  Grant  v.  United  States,  227  U.  S.  79,  57  L.  Ed.  426,  33 
Sup.  Ct.  190,  judgment  for  criminal  contempt  is  reviewable  only  by  writ 
or  error,  and  person  not  charged  with  contempt,  but  appearing  to  state 
claim  to  books  and  papers,  cannot  sue  out  writ  of  error;  Matter  of  Leaf 
Tobacco  Board  of  Trade,  222  U.  S.  581,  56  L.  Ed.  323,  32  Sup.  Ct.  833, 
denying  corporation  engaged  in  selling  leaf-tobacco  to  manufacturers  of 
tobacco  products  leave  to  file  petition  for  mandanius  to  compel  Circuit 
Court  to  vacate  its  decree  and  enter  one  in  conformity  with  opinion  and 
mandate  of  Supreme  Court  ordering  dissolution  of  tobacco  trust ;  United 
States  V.  Boarman,  217  Fed.  757,  133  C.  C.  A.  487,  State,  having  no  real 
or  beneficial  interest  in  lands  in  controversy  by  decision  of  its  own 
courts,  cannot  maintain  proceeding  in  Federal  court  for  mandamus  to 
compel  allowance  of  appeal  on  behalf  of  one  of  its  levee  districts; 
Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  392,  87  C.  C.  A.  341, 
order  refusing  to  allow  person  to  intervene  is  not  appealable  order; 
Cook  V.  Lasher,  73  Fed.  704,  19  C.  C.  A.  654,  holding  one  who  is  named 
as  party,  but  who  is  not  served  and  does  not  appear,  cannot  be  heard 
on  appeal ;  Elwell  v.  Fosdick,  134  U.  S.  513,  33  L.  Ed.  102,  10  Sup.  Ct. 
601,  holding,  where  rights  of  bank  depended  on  trustee,  it  is  bound 
by  a  judgment  against  him ;  In  re  Woerishoffer,  74  Fed.  916,  21  C.  C.  A. 
175,  holding,  where  bond  is  insufficient,  for  failing  to  designate  tho 
parties,  supersedeas  will  not  be  granted;'  Fisher  v.  Hanna,  21  Colo,  11, 
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39  Pac.  421,  holding  assignor  of  claim,  who  is  not  a  party,  has  no  right 
of  appeal. 

Who  is  entitled  to  appeal  as  a  party  interested  or  injnred.    Note, 
119  Am.  St.  Bep.  759. 

•  

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  864. 

104  U.  S.  679-691,  26  L.  Ed.  866,  .OOXTNTSr  OF  CLAY  ▼.  800IBTT  FOB 
SAVINGB. 

Recitals  In  municipal  bonds  that  they  were  issued  in  accordance  with 
law  are  binding  upon  the  county  as  against  bona  fide  holders. 

Approved  in  Northwestern  Sav.  Bank  v.  Centreville  Station,  143  Fed. 
84,  74  C.  C.  A.  275,  where  town  bonds  recited  issuance  under  statute 
authorizing  borrow  for  highways,  and  further  recited  supervisors  and 
town  clerk  acting  under  direction  of  town  highway  commissioner  pur- 
suant to  popular  vote,  bona  fide  purchase]*  established  prin^a  facie  lia- 
bility of  town;  Keith  Co.  v.  Citizens'  Sav.  etc.  Assn.,  116  Fed.  20,  53 
C.  C.  A.  525,  holding  bonds  showing  on  face  their  identity  as  required 
by  statute  and  in  possession  of  third  party  for  value  are  not  void  for 
irregularities  of  issuance ;  Lewis  v.  Comanche  County,  35  Fed.  347,  hold- 
ing recital  in  bonds  is  conclusive  upon  the  question  of  election,  and 
proceedings  thereunder;  Moulton  v.  City  of  Evansville,  25  Fed.  386,  389, 
holding  recital  that  bonds  were  issued  in  accordance  with  statute  pre- 
cludes county  from  showing  there  was  no  petition  of  freeholders ;  Dudley 
V.  Board  of  County  Commissioners  of  Lake  County,  80  Fed.  676,  680, 
26  C.  C.  A.  82,  holding  recitals  in  botfds  estop  county  from  showing  that 
issue  exceeded  statutory  limitation;  North  v.  Platte  Co.,  29  Neb.  453, 
26  AnL  St.  Rep.  398,  45  N.  W.  693,  holding,  where  there  has  been  great 
delay  in  enjoining  the  issuance  of  bonds,  injunction  will  not  be  granted. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St  Rep.  836. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1916A,  966. 

Konezistence  of  conditions  precedent  to  issue  of  municipal  bonds  is 
matter  of  defense,  and  burden  is  upon  county  to  prove  it. 

Approved  in  Breckenridge  County  v.  McCracken,  61  Fed.  198,  9  C.  C. 
A.  442,  holding  irregularity  in  bond  election  is  a  matter  of  defense; 
Jefferson  County  v.  Lewis,  20  Fla.  997,  power  to  issue  bonds  must  ap- 
I>ear  by  direct  averment. 

To  repeal  a  statute  by  imputation,  there  must  be  such  a  repugnancy 
that  both  statutes  cannot  stand  together. 


1 
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Approved  in  Territory  v.  Wingfield,  2  Ariz.  308,  15  Pac.  140,  holding 
under  Arizona  law  of  1885,  entitling  school  superintendent  to  six  hun- 
dred dollars  and  probate  judge  ex-officio  superintendent  two  thousand 
dollars  in  full,  judge  entitled  to  both  salaries;  dissenting  opinion  in 
White  V.  Ayer,  126  N.  C.  604,  36  S.  E.  142,  majority  holding  act  amenda- 
tory to  one  under  which  officer  was  appointed  for  four  years  does  not 
curtail  term  nor  salary,  and  mandamus  lies  for  salary  due. 

'  Adoption  of  State  Constitation,  prohlbltliig  mimicipal  aid  to  railroads, 
cannot  impair  obligation  of  contract  between  oonnty  and  railroad  already 
partly  performed. 

Approved  in  Abbott  v.  Beddingfield,  126  N.  C.  285,  34  S.  E.  420,  ma- 
jority holding -the  addition  of  few  more  powers  and  duties  in  subsequent 
act  does  not  repeal  old  act,  thus  creating  new  board  by  abolishing  the 
old  one. 

Fact  that  interest  has  been  paid  for  nine  yean  on  mnnicipal  bonds  will 
cure  mere  irregularities. 

Approved  in  Wetzell  v.  Paducah,  117  Fed.  655,  holding  city  paying 
interest  on  bonds  for  nine  years,  complainant  purchasing  during  that 
period,  city  cannot  repudiate  on  ground  of  mere  irregularity  prior  to 
issuance;  Washington  Co.  v.  Williams,  111  Fed.  808,  49  C.  C.  A.  621, 
holding  county  issuing  bonds  payable  pro  rata  from  annual  tax,  each 
holder  has  separate  right  of  action  at  law  and  cannot  unite  in  equity 
suit;  Carpenter  v.  Greene  County,  130  Ala.  632,  29  South.  198,  holding 
where  special  act  does  not  repeal  the  general,  county  subscription  bonds 
in  aid  of  railroad,  issued  under  the  general,  are  binding  on  county; 
Farmers*  Loan  etc.  Co.  v.  Toledo  etc.  Ry.  Co.,  67  Fed.  59,  hpldii^  cor- 
porate bonds  issued  without  authority  may  be  ratified  by  payment  of 
interest  for  three  years;  Heed  v.  Commissioners  of  Cowley  County,  82 
Fed.  720,  holding,  where  authority  to  issue  existed,  but  bonds  were  not 
issued  by  proper  officers,  payment  of  part  of  the  bonds  will  operate  as  a 
ratification. 

104  XT.  S.  592-^95,  26  L.  Ed.  845,  BONAPABTE  ▼.  TAX  COUBT. 

Federal  Oonstitation  does  not  prohibit  State  from  taxing  Its  dtizensP 
holdings  in  registered  public  debt  of  another  State,  whether  or  no  the  debtor 
State  so  taxes  them. 

Approved  in  Hawley  v.  City  of  Maiden,  232  TJ.  S.  12,  Ann.  Gas.  1916G, 
842,  58  L.  Ed.  483,  34  Sup.  Ct.  201,  State  may  tax  shares  of  stock  of 
foreign  corporation  owned  by  its  citizens,  although  State  creating  cor- 
poration may  tax  all  shares,  whether  owned  by  resident  or  nonresidents ; 
Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.  205,  50  L-  Ed. 
154,  26  Sup.  Ct.  36,  due  process  of  law  denied  Kentucky  railroad  by 
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tax  assessed  under  authority  of  Kentucky  statute  on  rolling  stock  per- 
manently located  in  other  States  and  employed  there  in  its  business; 
Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  60,  61,  62,  Ann. 
Gas.  1916G,  834,  109  N.  E.  896,  897,  imposition  of  prope^rty  tax  upon 
shares  of  Vermont  corporation  owned  by  domestic  corporation  is  valid ; 
Bacon  v.  Board  of  State  Tax  Commrs.,  126  Mich.  29,  85  N.  W.  310,  hold- 
ing State  statute  taxing  stock  of  foreign  corporation  where  held  is  not 
unconstitutional,  though  capital  stock  of  corporation  is  taxed  where 
corporation  was  organized;  Carey  v.  Schmeltz,  221  Mo.  136,  119  S.  W. 
947,  full  faith  and  credit  clause  and  acts  of  Congress  do  not  compel 
State  to  enforce  statute  of  another  State  which  is  penal  or  contrary 
to  policy  of  State;  McKennon  v.  McFall,  127  Tenn.  409,  155  S.  W. 
163,  Tennessee  executors  cannot  divert  taxable  situs  of  bank  deposit 
payable  to  decedent  by  transferring  it  from  one  State  to  another ;  Com- 
monwealth V.  Williams  102  Va.  789,  47  S.  E.  871,  on  death  of  decedent, 
l^al  title  to  debts  due  him  passes  to  executor  and  should  be  taxed  at 
domicile  of  executor;  Grether  v.  Wright,  75  Fed.  756,  23  C.  C.  A.  498, 
holding  Congress  may  exempt  from  State  taxation  bonds  of  the  Dis- 
trict of  Columbia;  Grundy  County  v.  Tennessee  Coal  etc.  Co.,  94  Tenn. 
317,  29  S.  W.  121,  holding,  for  purposes  of  taxation,  domicile  of  corpora- 
tion is  the  place  fixed  for  the  regular  meeting  of  its  stockholders;  Pol- 
lock V.  Farmers '  Loan  etc.  Co.,  157  TJ.  S.  585,  39  L.  Ed.  820,  15  Sup.  Ct. 
691,  holding:  tax  by  Federal  government  upon  income  derived  from 
municipal  bonds  is  a  tax  on  power  of  State,  and  is  void;  Mayor  of 
Gallatin  v.  Alexander,  10  Lea,  476,  holding  the  situs  of  all  personal 
property  for  purposes  of  taxation  is  the  residence  of  the  executor; 
Fisher  v.  Fielding,  67  Conn.  112,  52  Am.  St.  Bep.  279,  32  L.  B.  A.  242, 
34  Atl.  718,  holding,  judgment  procured  in  Great  Britain  against  citizen 
of  Connecticut,  regularly  served  with  process,  is  conclusive. 

Situs  of  property  for  taxation.    Note,  56  Am.  Dec.  527. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Bep.  452. 

Situs,  as  between  different  States  or  coHutries  of  personal  property 
for  tax  purposes.    Note,  L.  B.  A.  1916C,  914. 

104  U.  S.  696-604,  26  I..  Ed.  846,  DTTOQEB  ▼.  BOOOOK. 

Jurisdiction  of  Supreme  Oourt^  on  enor  to  State  courts  most  clearly 
appear  from  the  record. 

Approved  in  Chicago  ^etc.  R.  B.  Co.  v.  Wiggins  Ferry  Co.,  119  XJ.  S. 
624,  30  L.  Ed.  ^,  7  Sup.  Ct.  403,  holding  decision  of  State  court  as  to 
legality  of  consideration  not  a  Federal  question ;  San  Francisco  v.  Scott, 
111  U.  S.  769,  28  L.  Ed.  598,  4  Sup.  Ct.  688,  holding  decision  of  Stato 
court  as  to  power  of  alcalde  to  make  a  grant  of  land  involves  no  Federal 
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question;  Gross  v.  United  States  Mortgage  Co.,  108  U.  S.  484,  27  L.  E<L 
797,  2  Sup.  Ct.  943,  holding  decision  of  State  court  may  be  examined 
to  ascertain  whether  a  Federal  question  is  involved ;  New  Orleans  Water 
Works  Co.  V,  Louisiana  Sugar  Refining  Co.,  125  U.  S.  34,  81  L.  Ed.  618, 
8  Sup.  Ct.  750,  holding  constitutional  provision  against  impairing  the 
obligations  of  contracts  is  not  aimed  at  the  decisions  of  the  State  courts. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  474,  476. 

104  U.  S.  604r-618,  26  L.  Ed.  861,  EX  PARTE  ROWIiAND. 

Court  has  no  right  to  punish  for  contempt  of  its  unanthoiized  require- 
ments. 

Approved  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  436,  34 
L.  R.  A.  (N.  S.)  874,  55  L.  Ed.  804,  31  Sup.  Ct.  492,  dismissing  contempt 
proceeding  instituted  by  aggrieved  party,  upon  settlement  of  main  case, 
but  without  prejudice  to  power  and  right  of  court  whose  injunction  was 
violated  to  punish  for  contempt;  Schwartz  v.  United  States,  217  Fed. 
869,  133  C.  C.  A.  576,  where  in  civil  suit  charges  of  contempt  were 
made  against  defendant  for  violation  of  injunction,  and  after  proceed- 
ing was  transferred  to  criminal  docket  he  procured  suspension  of  pro- 
ceeding, defendant  cannot  attack  judgment  for  contempt  on  ground  of 
invalidity  of  injunction  order;  Ex  parte  Jim  Hong,  211  Fed.  78,  127 
C.  C.  A.  569,  dismissing  writ  of  habeas  corpus  to  secure  release  of 
Chinese  person  in  deportation  proceedings  on  ground  that  he  possessed 
certificate  entitling  him  to  remain  in  United  States,  such  question  being 
for  determination  of  commissioner  and  on  appeal  from  decision,  not 
on  habeas  corpus;  United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed. 
182,  holding  judgment  of  contempt  for  violation  of  injunction  by  Cir- 
cuit Court  restraining  railroad  from  granting  rebates  is  void;  Cuyler 
V.  Atlantic  etc.  R.  Co.,  131  Fed.  99,  where  Federal  court  punished  news- 
paper publisher  for  contempt  in  publishing  criticism  of  official  conduct 
and  integrity  of  court,  judgment  was  void  and  publisher  released  on 
habeas  corpus ,  Jamison  v.  Wirabish,  130  Fed.  361,  granting  habeas 
corpus  where  municipal  judge  imposed  infamous  punishment  for  viola- 
tion of  petty  municipal  offense;  In  re  Reese,  107  Fed.  949,  47  C.  C.  A. 
87,  holding  habeas  corpus  proper  remedy  to  secure  discharge  from  im- 
prisonment where  prisoner  was  not  a  party  to  the  cause,  hence  not  sub- 
ject to  court's  jurisdiction  (affirming  98  Fed.  989) ;  Tolman  v.  Leonard, 
6  App.  D.  C.  232,  discharging  writ  of  habeas  corpus  and  ^remanding  pris- 
oner to  jail  for  contempt  of  court  order  to  pay  alimony;  McHenry  v. 
State,  91  Miss,  578,  16  L.  R.  A.  (N.  S.)  1062,  44  South.  834,  neither 
chairman  of  election  commissioners,  unable  to  comply  with  court  order 
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to  file  ballot-boxes  because  of  their  destruction  with  which  he  had  noth- 
ing to  do,  nor  his  attorney,  who  advised  that  court  had  no  power  to 
make  order,  can  be  adjudged  guilty  of  contempt;  Ex  parte  Deickraan, 
33  Okl.  751,  127  Pac.  1077,  releasing  upon  habeas  corpus  person  ad- 
judged in  contempt  by  District  Court  for  failing  to  comply  with  order 
to  procure  conveyance  of  land  from  nonresident  not  party  to  proceed- 
ings in  action  to  quiet  title  to  land,  such  order  being  in  excess  of  court 's 
power ;  Ex  parte  Harris,  8  Okl.  Cr.  402, 128  Pac.  158,  releasing  on  habeas 
corpus  person  indicted  for  larceny,  convicted  of  receiving  stolen  prop- 
erty, knowing  same  to  have  been  stolen,  and  sentenced  to  penitentiary 
for  larceny;  Ex  parte  Gulenoge,  2  Okl.  Cr.  119,  100  Pac,  43,  releasing: 
on  habeas  corpus  person  imprisoned  for  criminal  contempt  for  refusing 
to  answer  questions  in  inquisition  proceeding  against  fictitious  parties, 
not  charging  offense  against  prohibitory  law;  dissenting  opinion  in  Ex 
parte  Ellerd,  71  Tex.  Cr.  294,  Ann.  Cas.  1916D,  361,  158  S.  W.  1150,  ma- 
jority holding  where  court  imposed  excess  fine  for  contempt,  person 
conld  not  be  released  until  fine  that  could  be  lawfully  imposed  had  been 
paid;  Ex  parte  Fisk,  113  U.  S.  719,  28  L.  Ed.  1119,  5  Sup.  Ct.  726,  hold- 
ing United  States  courts  have  no  power  to  punish  a  party  for  refusing? 
to  submit  to  an  examination  before  trial;  In  re  Ayers,  123  U.  S.  485, 
81  L.  Ed.  223,  8  Sup.  Ct.  172,  holding  Federal  courts  cannot  punish 
oflScer  of  State  for  disobeying  injunction  restraining  collection  of  taxes; 
In  re  Sawyer,  124  U.  S.  222,  31  L.  Ed.  409,  8  Sup.  Ct.  493,  holding  com- 
mitment for  contempt  in  disregarding  injunction  of  Federal  court 
against  removing  public  officer  is  void;  Ex  parte  Buskirk,  72  Fed.  22, 
18  C.  C.  A.  410,  holding  party  cannot  be  punished  for  disobeying  in- 
junction intended  to  be,  but  not  actually  made  at  the  time;  Miskimmins 
v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pac,  417,  holding  person  im- 
prisoned for  refusing  to  answer  on  the  ground  that  answers  would 
incriminate  him  will  be  released  on  habeas  corpus;  Ex  parte  Degener, 
30  Tex.  App.  575,  17  S.  W.  1114,  holding  serving  of  a  grand  jury  sub- 
poena on  a  judge  while  holding  court  is  not  a  contempt ;  State  v.  Judge 
of  Ninth  Judicial  District  Court,  23  Mont.  174,  57  Pac.  1097,  holding 
fact  that  mandate  was  too  broad,  no  defense  in  contempt  proceedings; 
In  re  Bonner,  151  U.  S.  256,  38  L.  Ed.  151,  14  Sup.  Ct.  325,  and  In  re 
Mills,  135  U.  S.  270,  34  L.  Ed.  110, 10  Sup.  Ct.  764,  both  holding  sentence 
of  imprisonment  in  penitentiary,  where  unauthorized  by  law,  is  an  ex- 
cess of  jurisdiction  and  void ;  In  re  Copenhaver,  118  Mo.  383,  40  Am.  St. 
Bep.  384,  24  B.  W.  162,  holding  State  courts  have  no  power  to  issue 
writ  of  habeas  corpus  to  release  persons  confined  under  process  of 
Federal  courts;  In  re  Burrus,  136  U.  S.  597,  34  L.  Ed.  514,  10  Sup.  Ct. 
854,  holding  United  States  District  Court  has  no  authority  to  issue 
writ  to  restore  an  infant  to  the  custody  of  its  father;  Chambers  v. 
Oebler,  107  Iowa,  158,  77  N.  W.  854,  holding  person  may  disobey  sub- 
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poena  of  justice  when  he  has  no  authority  to  issue  it;  In  re  Huntley, 
85  Fed.  894,  holding  contempt  proceedings  cannot  be  founded  on  decree, 
against  diverting  water,  void  for  uncertainty ;  Ex  parte  Terry,  128  U.  S. 
305,  32  L.  Ed.  409,  9  Sup.  Ct.  79  (reprinted  in  13  Sawy.  463),  holding, 
where  breach  of  the  peace  is  committed  in  presence  of  Circuit  Court, 
it  may  immediately  proceed  upon  its  own  knowledge  and  punish  the 
offender;  In  re  Christian,  82  Fed.  202,  holding,  where  sentence  of  the 
Federal  court  was  imprisonment  without  hard  labor,  convict  will  be 
released  on  habeas  corpus,  without  prejudice  to  a  resentence;  In  re 
Comingore,  96  Fed.  563,  holding  mandamus  will  not  issue  to  compel  col- 
lector of  internal  revenue  to  certify  copies  of  reports  on  file  in  his  office ; 
In  re  Coy,  31  Fed.  795  (reprinted  in  127  U.  S.  733),  holding  a  person 
who  conspires  against  election  laws,  where  representative  in  Congress 
is  elected,  is  guilty-  of  an  offense  against  United  States ;  United  States 
V.  Doherty,  27  Fed.  733,  customs  appraisers  have  no  power  to  compel 
unnecessary  disclosures,  detrimental  to  the  business  interests  of  im- 
porter; In  re  McCain,  9  S.  D.  58,  61,  68  N.  W.  164,  165,  refusing  to  con- 
trol discretion  of  county  commissioners  in  letting  contracts  to  lowest 
responsible  bidder;  United  States  ex  rel.  International  Contracting  Co. 
V.  Lamont,  155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98,  holding  man- 
damus will  not  issue  to  compel  Secretary  of  War  to  sign  a  contract;  In 
re  Neagle,  135  U.  S.  77,  34  L.  Ed.  76,  10  Sup.  Ct.  673,  holding  a  person 
in  custody  for  an  act  done  in  pursuance  of  a  law  of  the  United  States 
may  be  released  on  habeas  corpus;  Ex  parte  Crouch,  112  U.  S.  180,  28 
L.  Ed.  691,  5  Sup.  Ct.  97,  holding  writ  of  habeas  corpus  cannot  be  used 
to  correct  or  prevent  possible  future  errors  of  State  court;  Ex  parte 
Curtis,  106  U.  S.  375,  27  L.  Ed.  236,  1  Sup.  Ct.  386,  holding  act  prohib- 
iting certain  officers  of  the  United  States  from  receiving  money  or  other 
property  for  political  purposes,  is  constitutional;  Ex  parte  Rollins,  80 
Va.  318,  holding  act  imposing  penalty  on  subscription  agent  for  books 
is  unconstitutional;  Ex  parte  Carll,  106  U.  S.  522,  27  L.  Ed.  288,  1 
Sup.  Ct.  535,  holding  upon  habeas  corpus,  jurisdiction  is  limited  to  the 
single  question  of  the  power  of  the  court  to  commit;  Branch  v.  Davis, 
29  Fed.  890,  and  Pullman 's  Palace  Car  Co.  v.  Washburn,  66  Fed.  794, 
both  arguendo. 

Distinguished  in  United  States  v.  Shipp,  203  U.  S.  573,  8  Ann.  Oas.  265, 
51  L.  Ed.  323,  27  Sup.  Ct.  165,  even  though  Federal  Circuit  Court  has 
no  jurisdiction  of  petition  for  habeas  corpus  of  one  convicted  in  State 
court,  and  Supreme  Court  has  no  jurisdiction  of  appeal  from  denial 
of  petition.  Supreme  Court  has  jurisdiction  to  decide  whether  case  is 
properly  before  it,  and  willful  disregard  of  its  orders  is  contempt. 

Distinguished  also  in  In  re  Taylor,  7  S.  D.  388,  58  Am.  St  Kep.  849, 
45  L.  R.  A.  147,  64  N.  W.  255,  and  In  re  Eaton,  51  Fed.  805. 

Contempt  procedure  in  Federal  court.    Note,  Aim.  Gas.  1916D,  1058. 
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Disobedience  of  void  order  as  contempt.    Note^  16  L.  B.  A.  (N.  S.) 
1065,  1067. 

Pnbllc  officer  cannot  be  required  to  do  Tiy  mandamns  more  than  the  law 
makes  it  his  duty  to  do. 

Approved  in  City  of  Harper  v.  Daniels,  211  Fed.  63, 129  C.  C.  A.  342, 
person  recovering  judgment  against  city  on  city  warrants  payable  from 
general  revenue  had  right  to  demand  levy  of  tax  each  year  until  judg- 
ment was  paid,  and  could  enforce  right  by  mandamus;  Farmers'  Nat. 
Bank  v.  Jones,  105  Fed.  465,  holding  mandamus  will  lie  against  a  State 
board  for  purely  ministerial  acts  enjoined  by  positive  requirements  of 
law,  but  not  for  acts  making  the  State  pecuniarily  liable;  United  States 
V.  Commissioners  of  .District  of  Columbia,  5  Mackey  (D.  C),  391, 
inspector  of  buildings  and  register  have  authority  to  issue  building 
permit  and  to  license  theater,  and  mandamus  will  not  lie  to  compel 
district  commissioners  to  issue  such  permit  and  Ucense;  Page  v.  Mc- 
Clure,  79  Vt.  88,  64  Atl.  452,  mandamus  will  not  lie  to  compel  board 
of  civil  authority  to  complete  canvassing  and  counting  of  ballots  at 
local  option  election  and  declare  result,  where  board  was  under  no  legal 
duty  to  count  votes;  Delgado  V.  Chavez,  5  N.  M.  654,  25  Pac.  950,  hold- 
ing mandamus  may  issue  to  compel  clerk  to  recognize  one  of  two  rival 
sets  of  claimants  to  office  of  county  commissioners;  United  States  v. 
Port  of  Mobile,  4  Woods,  540,  12  Fed.  770,  holding  mandamus  may 
issue  to  compel  levy  of  tax  to  pay  bonds;  Board  of  Commissioners  v. 
King,  67  Fed.  209,  14  C.  C.  A.  421,  refusing,  by  mandamus,, to  compel 
levy  of  tax;  United  States  ex  rel.  International  Contracting  Co.  v. 
Lamont,  155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98,  refusing  to  man- 
damus Secretary  of  War;  dissenting  opinion  in  H.  P.  Cornell  Co.  v. 
Barber,  31  R.  I.  427,  429,  76  Atl.  827,  828,  majority  granting  writ  of 
mandamus  to  compel  town  treasvrer  to  pay  claim  audited  and  allowed. 

Right  to  mandamus  against  a  public  officer.    Note,  16  E.  B.  G.  787. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  110. 

Power  of  equity  to  enjoin  criminal  prosecution.    Note,  1  Ann.  Gas. 
121.  ' 

104  TT.  S.  618,  26  L.  Ed.  866,  EX  PABTE  AI«ABAMA 

Not  cited. 

104  U.  8.  618-620,  26  L.  Ed.  849,  DAVIS  v.  rBEDEBICKS. 

On  appeal  ftom  Judgment  of  hlgbest  territorial  court  to  Supreme  Oonrt, 
statement  of  facts  and  rulings  drawn  up  by  tlie  lower  coort  must  accom- 
pany the  transcript. 

Cited  in  Idaho  &  Oregon  Land  Imp.  Co.  v.  Bradbury,  132  U.  S.  514, 
S3  L.  Ed.  436,  10  Sup.  Ct.  179,  arguendo. 
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Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Rep.  521. 

Whether  equity  will  aid  grantor  to  recover  property  converted  in 
fraud  of  creditors.    Note,  Ann.  Gas.  1913E,  542. 

104  V.  8.  621-624,  26  I..  Ed.  869,  X7NITED  STATES. ▼.  McBSATNET. 

Federal  Circnit  Courts  have  Juzlsdlction  of  crime  of  murder,  committed 
in  any  place  under  exclusive  Jurisdiction  of  United  States. 

Approved  in  State  v.  Columbia  George,  39  Or.  137,  65  Pac.  607,  hold- 
ing general  government  not  relinquishing  jurisdiction  in  Federal  court, 
murder  on  an  Indian  reservation  triable  only  in  Federal  court;  United 
States  V.  Martin,  8  Sawy.  481,  14  Fed.  823,  holding  United  States  Cir- 
cuit Court  has  jurisdiction  of  crime  of  murder*  committed  by  Indian 
upon  a  white  man  within  limits  of  reservation;  United  States  v.  Par- 
tello,  48  Fed.  673,  holding  Federal  courts  have  jurisdiction  to  punish 
a  rape  committed  on  reservation  by  a  white  man  against  a  white  woman ; 
United  States  v.  Monte,  3  N.  M.  127,  3  Pac.  48,  sustaining  Federal 
jurisdiction  over  murder  of  white  by  Indian  in  Indian  country;  United 
States  V.  Kie,  26  Fed.  Cas.  79,  holding  territory  of  Alaska  is  not  an 
"Indian  country"  within  the  meaning  of  act  of  Congress;  Bush  v.  Ken- 
tucky, 107  U.  S.  115,  27  L.  Ed.  356,  1  Sup,  Ct.  630,  In  re  Chae  Chan 
Ping,  13  Sawy.  493,  36  Fed.  436,  Head-Money  Cases,  112  U.  S.  597, 
28  L.  Ed.  808,  &  Sup.  Ct.  253,  Price  v.  McCarty,  89  Fed.  85,  32  C.  C.  A. 
162,  and  Nishimura  Ekin  v.  United  States,  142  U.  S.  662,  35  L.  Ed.  1150, 
12  Sup.  Ct.  339,  all  arguendo. 

Jurisdiction   to  punish   crimes   by   or  against  Indians.    Note,  21 
L.  R.  A.  170. 

Whenever,  upon  the  admission  of  a  State,  Congress  has  intended  to 
except  out  of  it  an  Indian  reservation,  it  has  done  so  by  express  words. 

Approved  in  Ex  parte  Webb,  225  U.  S.  690,  56  L.  Ed.  1269,  32  Sup. 
Ct.  769,  denying  x>etition  for  habeasr  corpus  to  release  person  accused 
in  Federal  court  of  introducing  intoxicating  liquor  into  Indian  country 
in  Oklahoma  from  another  State,  as  Congress  by  Enabling  Act  did  not 
renounce  control  of  interstate  liquor  traffic  in  what  had  been  Indian 
Territory;  United  States  v.  Sutton,  215  U.  S.  295,  54  L.  Ed.  202,  30 
Sup.  Ct.  116,  indictment  in  Federal  court  of  person  introducing  liquor 
into  Yakima  Indian  Reservation  is  good  against  demurrer,  although  land 
has  been  allotted  in  severalty  to  Indians,  but  trust  period  has  not  ex- 
pired, and  Enabling  Act  expressly  reserved  control  of  Indian  lands; 
Gearlds  v.  Johnson,  183  Fed.  617,  618,  622,  granting  injunction  to  re- 
strain enforcenient  of  Chippewa  Indian  treaty,  prohibiting  introduction 
of  intoxicating  liquor  into  Indian  country  in  Minnesota,  since  Enabling 
Act   made  no  reservation  in  favor  of  Indians,  and  control  of  liquor 


623  UNITED  ■  STATES   v.   McBRATNE Y.    104  U.  S.  621-624 

traffic  was  within  police  power  of  State ;  United  States  v.  United  States 
Express  Co.,  180  Fed.  1016, 1017,  granting  writ  of  mandamus  to  compel 
express  company  to  receive  interstate  shipment  of  intoxicating  liquor 
to  be  delivered  in  Indian  territory  in  Oklahoma;  United  States  v.  Hall, 
171  Fed.  217,  where  Indian  reservation  had  been  broken  up  and  large 
part  of  it  was  owned  in  trust  by  allottees  or  white  men  obtaining  title 
from  allottee's  heirs,  such  allottees  were  citizens  of  State  and  not  sub- 
ject to  prosecution  in  Federal  court  for  introducing  intoxicating  liquor 
into  reservation  in  violation  of  Federal  law ;  In  re  Terrill,  144  Fed.  618, 
75  C.  C.  A.  418,  under  Oklahoma  territorial  organic  act,  Oklahoma 
courts  had  jurisdiction  of  territorial  offense  committed  on  land  ire- 
served  for  governmental  use  by  proclamation  of  March  3,  1889 ;  Deseret 
Water,  Oil  &  In».  Co.  v.  California,  167  Cal.  160,  138  Pac.  987,  public 
service  corporation  may  condemn  State  lands  located  within  exterior 
boundaries  of  national  forest  reserve;  Ex  parte  Crosby,  38  Nev.  393, 
149  Pac.  990,  justice  of  peace  has  jurisdiction  of  prosecution  for  viola- 
tion of  State  statute  for  preservation  of  fish  within  its  borders,  although 
offense  was  committed  by  white  person  within  borders  of  Indian  reser- 
vation ;  Higgins  v.  Brown,  20  Okl.  416,  418,  420,  425,  1  Okl..  Cr.  92,  94, 
96,  100,  94  Pac.  727,  728,  730,  indictment  for  murder  alleged  to  have 
been  committed  within  jurisdiction  of  Federal  court  for  Northern  Dis- 
trict of  Indian  Territory,  and  pending  on  admission  of  State  into  Union, 
is  cognizable  in  District  Court  of  State  in  county  in  which  offense  was 
committed ;  Huff  v.  State,  9  Okl.  Cr.  681,  133  Pac.  267,  that  liquor  was 
brought  from  another  State  was  no  defense  to  conviction  for  ill^ally 
conveying  liquor  from  one  point  in  State  to  another  point  in  State, 
where  shipment  was  made  into  Indian  country;  dissenting  opinion  in 
Coyle  V.  Smith,  28  Okl.  230, 113  Pac.  988,  majority  holding  that  Enabling 
Act  could  not  by  irrevocable  ordinance  prohibit  legislature  from  re- 
moving capital  prior  to  certain  date;  State  v.  Denoyer,  6  N.  D.  596, 
697,  72  N.  W.  1017,  1018,  In  re  Wilbur,  8  Wash.  39,  41,  40  Am.  St. 
Rep.  890,  891,  35  Pac.  408,  409,  Stiff  v.  McLaughlin,  19  Mont.  302,  303, 
48  Pac.  233,  and  In  re  Race  Horse,  70  Fed.  608,  613,  all  arguendo. 

Distinguished  in  Territory  v.  Delinquent  Tax  List,  3  Ariz.  307,  26 
Pac.  312,  holding  in  absence  of  treaty  restrictions  railroad  across 
Indian  reservation  taxable  by  territorial  government;  Coyle  v.  Smith, 
28  Okl.  166,  113  Pac.  963,  legislative  act  of  1910  locating  capital  is  not 
invalid  because  Enabling  Act  required  by  irrevocable  ordinance  that 
capital  should  not  be  changed  prior  to  1913. 

Upon  admission  of  State  to  Union,  State  courts  hare  ezclnsiye  Jurisdic- 
tion of  murder  committed  by  a  wMte  man  against  a  white  man  upon  an 
Indian  reserration. 

Approved  in  State  v.  Tully,  31  Mont.  377,  78  Pac.  764,  holding  State 
court  has  no  jurisdiction   over  prosecution   for  murder  committed  on 
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part  of  Missoula  Military  Reservation  not  ceded  to  State;  Gt>odson  v. 
United  States,  7  Okl.  123,  125,  127,  64  Pac.  425,  426,  upholding  juris- 
diction of  District  Court  exercising  Federal  jurisdiction  over  prosecu- 
tion for  adultery  committed  on  Indian  reservation;  Draper  v.  United 
States,  164  U.  S.  242,  243,  247,  41  L.  Ed.  420,  421,  17  Sup.  Ct.  108,  109, 
holding  State  court  has  jurisdiction  of  crime  of  murder,  committed  by 
an  Indian  upon  another,  within  limits  of  reservation;  Ex  parte  Crow 
Dog,  109  U.  S.  562,  27  L.  Ed.  1032,  3  Sup.  Ct.  399,  holding  territorial 
court  has  jurisdiction  of  the  crime  of  murder,  committed  upon  reser- 
vation by  one  Indian  upon  another;  Territory  v.  Burgess,  8  Mont.  69, 
1  L.  R.  A.  810,  19  Pac.  562,  holding  territorial  court  has  jurisdiction 
of  crime  of  murder  committed  ux>on  military  reservation;  State  v.  Mc- 
Kenney,  18  Nev.  188,  2  Pac.  172,  holding  State  coftrt  has  no  juris- 
diction of  murder  committed  by  one^ndian  upon  another;  Truscott  v. 
Hurlbut  Land  etc.  Co.,  73  Fed.  65,  19  C.  C.  A.  374,  holding  State  may 
tax  cattle  of  corporation  grazing  upon  Indian  lands. 

Distinguished  in  Brown  v.  United  States,  146  Fed.  977,  77  C.  C.  A. 
173,  larceny  committed  on  Indian  reservation  in  Oklahoma  territory  by 
one  not  Indian  is  crime  against  United  States,  cognizable  by  the  ter- 
ritorial district  courts  exercising  jurisdiction  vested  in  Federal  courts. 

Federal  Circuit  Court,  in  absence  of  treaty,  has  no  Jurisdiction  to  punish 
murder  of  one  white  man  by  another  within  Ute  reservation  in  Colorado. 

Approved  in  Yordi  v.  Nolte,  215  U.  S.  233,  54  L.  Ed.  172,  30  Sup.  Ct. 
90,  in  foreign  extradition  proceedings  complaint,  stating  treaty  crime 
so  that  accused  is  apprised  of  charge,  is  sufficient,  though  record  and 
depositions  from  demanding  country  were  not  fastened  to  complaint; 
dissenting  opinion  in  Low  Kwai  v.  Backus,  229  Fed.  485,  majority  grant- 
ing habeas  corpus  to  release  alien,  where  Secretaiy  of  Labor  had  no 
authority  to  delegate  his  power  to  Commissioner  of  Immigration  to 
determine  whether  alien  was  subject  to  deportation  under  statute. 

Distinguished  in  Donnelly  v.  United  States,  228  U.  S.  271,  Ann.  Gas. 
1913E,  710,  57  L.  Ed.  832,  33  Sup.  Ct.  449,  killing  of  Indian  by  person 
not  of  Indian  blood  upon  Indian  reservation  in  California  is  punishable 
in  Federal  courts. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legis- 
lation.   Note,  81  Am.  Dec.  639. 

104  n.  8.  626-631,  26  L.  Ed.  870,  M00BE8  T.  CITIZENS'  KATIOKAI. 
BANK  OF  PIQUA 

Highest  State  court's  construction  of  statute  of  limitations  wUl  be  fol- 
lowed by  Supreme  Court,  althous^li  Circuit  Court,  before  decision  of  State 
courty  ruled  the  other  way. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  decision  of  Okla- 
homa Supreme  Court  that  railroad,  not  complying  with  constitutional 
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and  statutoiy  requirements,  was  not  entitled  to  plead  limitations,  was 
conclusive  on  Federal  courts  in  action  for  injuries  sustained  in  Okla- 
homa; Hale  V.  Coffin,  120  Fed.  474,  57  C.  C.  A.  528,  holding  where  a 
State  statute  places  limitations  of  time  on  a  legal  remedy.  Federal  court 
of  equity  will  recognize  that  statute;  Bauserman  v.  Blunt^  147  U.  S. 
653,  655,  656,  37  L,  Ed.  318,  319,  13  Sup.  Ct.  469,  670,  Balkam  v.  Wood- 
stock Iron  Co.,  154  U.  S.  188,  38  L.  Ed,  957,  14  Sup.  Ct.  1014,  and  Mc- 
Cormick  v.  Eliot,  43  Fed.  472,  all  holding  Federal  courts  will  follow 
construction  of  statute  of  limitations  by  State  court;  Western  Union 
Tel.  Co.  V.  Poe,  64  Fed.  13,  and  Sanford  v.  Poe,  69  Fed.  549, 16  C.  C.  A. 
305,  both  holding  Federal  court  will  follow  State  court's  interpretation 
of  State  Constitution;  Powder  River  etc.  Co.  v.  Board  of  Commission- 
ers, 45  Fed.  325,  holding  Federal  court  will  follow  construction  of  State 
court,  with  reference  to  assessments;  Russell  v.  Lamb,  49  Fed.  774, 
arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  399,  422. 

BrroneouB  sustaining  of  a  demurrer  to  replication  to  one  of  several  de- 
fenses calls  for  a  reversal  of  final  Judgment  for  defendant^  wliere  otbext 
ground  for  the  ruling  is  not  clearly  shown. 

Approved  in  Pettine  v.  Territory  of  New  Mexico,  21)1  Fed.  492,  119 
C.  C.  A.  581,  reversing  judgment  for  conviction  of  murder  and  directing 
new  trial,  where  trial  court  denied  motion  for  new  trial  to  exclude  false 
testimony;  Stewart  v.  Brune,  179  Fed.  353,  102  C.  C.  A.  534,  reversing 
judgment  for  plaintiff  for  prejudicial  error,  where,  in  action  by  employee 
to  recover  for  personal  injury,  counsel  for  plaintiff  asked  questions  in- 
timating to  jury  that  defendant  was  insured  and  that  insurance  com- 
pany was  real  .party  in  interest;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel, 
161  Fed.  539,  88  C.  C.  A.  477,  reversing  judgment  for  erroneous  rejec- 
tion of  evidence;  Armour  v.  Russell,  144  Fed.  616,  6  L.  R.  A.  (N.  S.) 
602,  75  C.  C.  A.  416,  reversing  personal  injury  judgment  where  erroneous 
instruction  as  to  safe  machinery  given,  though  part  of  charge  correct; 
Seattle  Elec.  Co.  v.  Hartless,  144  Fed.  381,  75  C.  C.  A.  317,  in  action 
by  deceased's  wife  and  daughter  for  damages  for  wrongful  death  of 
husband  and  father,  evidence  as  to  physical  condition  of  plaintiffs  is 
inadmissible ;  National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A.  436, 
it  is  reversible  error  to  permit  plaintiff  in  personal  injury  case  to  testify 
that  she  depended  upon  herself  for  support ;  Union  Pac.  R.  Co.  v.  Field, 
137  Fed.  18,  69  C.  C.  A.  536,  reversing  for  erroneous  remarks  of  counsel 
in  argument;  Alaska  Commercial  Co.  v.  Dinkelspiel,  121  Fed.  322,  57 
C.  C.  A.  14,  holding  court  permitting  counsel  to  argue  on  a  matter  ob- 
jected to  and  not  in  evidence  commits  a  prejudicial  error  permitting 
XI— 40 
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reversal  of  judgment;  United  States  v.  Gentry,  119  Fed.  76,  55  C.  C.  A. 
658,  holding  presumption  of  prejudice  exists  if  court  erroneously  admits 
evidence,  but  when  it  clearly  appears  there  was  no  prejudice,  no  ground 
for  reversal  is  present;  Traver  v.  Smolik,  43  App.  D.  C.  153,  reversing 
judgment,  in  action  for  assault,  because  of  prejudicial  error  in  admit- 
ting in  evidence  self-serving  declaration  of  plaintiff,  not  part  of  res 
gestae,  over  defendant's  objection;  dissenting  opinion  in  Alaska-Tread- 
well  Gold  Min.  Co.  v.  Cheney,  162  Fed.  600,  89  C.  C.  A.  351,  majority 
refusing  to  reverse  judgment  because  of  improper  remarks  of  counsel  re- 
specting wealth  of  defendant,  where  they  were  promptly  withdrawn  and 
court  instructed  juiy  to  disregard  them ;  dissenting  opinion  in  Aetna  In- 
demnity Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  565,  83  C.  C.  A.  431, 
majority  holding  that  defendant,  in  action  on  fidelity  bond,  was  not  enti- 
tled to  reversal  for  disallowance  of  credit  contrary  to  ambiguous  instruc- 
tion, where  verdict  returned  was  in  strict  accord  with  proof  as  to  amount 
of  employee's  embezzlement  and  under  no  theory  was  defendant  entitled  to 
such  allowance;  dissenting  opinion  in  Chicago  House  Wrecking  Co.  v. 
Bimey,  117  Fed.  81, 54  C.  C.  A.  468-,  majority  holding  where  court 's  charge 
for  damages  for  permanent  injury,  considered  as  a  whole,  was  not  errone- 
ous as  imposing  incorrect  measure,  there  should  be  no  reversal ;  dissenting 
opinion  in  Choctaw  etc.  R.  R.  Co.  v.  Tennessee,  116  Fed.  30,  53  C.  C.  A. 
497,  majority  holding  a  slight  error  in  charge,  where  court  in  same 
connection  correctly  enumerated  things  constituting  negligence,  was  no 
ground  for  reversal;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v. 
Leamons,  82  Ark.  510,  102  S.  W.  365,  majority  holding  that  error  in 
instructions  authorizing  recovery  for  expenses  of  medical  treatment, 
where  there  was  no  evidence  of  amount  of  such  expenses,  was  not  re- 
versible error,  and  affirming  judgment;  dissenting  opinion  in  Heer  v. 
Warren-Scharf  Asphalt  Pav.  Co.,  118  Wis.  67,  94  N.  W.  792,  majority 
holding  admission  of  evidence  of  business  profits  of  plaintiff  in  suit  for  in- 
juries not  shown  error,  where  verdict  not  equivalent  to  two-thirds  annual 
profits ;  National  Mas.  Ace.  Assn.  v.  Shryock,  73  Fed.  781,  20  C.  C.  A.  3, 
holding  admission  of  hearsay  evidence  is  fatal  error;  Vicksbuigetc.  R.  R. 
Co.  V.  0  'Brien,  119  U.  S.  103, 80  L.  Ed,  SCO,  7  Sup.  Ct.  120,  holding  written 
statement  of  physician  as  to  nature  and  extent  of  injuries  inadmissible ; 
Simmons  v.  Spratt,  26  Fla.  464,  9  L.  R.  A,  847,  8  South.  127;  Magness 
V.  State,  67  Ark.  594,  50  S.  W.  557,  59  S.  W.  529;  Ward  v.  Cochran, 
150  U.  S.  610,  87  L.  Ed.  1199,  14  Sup.  Ct.  234,  and  Glenn  v.  Sumner,  132 
U.  S.  157,  33  L.  Ed.  801,  10  Sup.  Ct.  42,  all  arguendo. 

Miscellaneous.  Cited  in  Choctaw  etc.  R.  R.  Co.  v.  Holloway,  114  Fed. 
465,  52  C.  C.  A.  260,  holding  where  error  complained  of  did  not  and 
could  not  prejudice,  there  was  no  ground  for  reversaL 
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104  U.  8.  631-686,  26  I..  Ed.  873,  HOPT  v.  PEOPLE. 

Under  statnte  establishing  degrees  of  murder,  and  inflicting  less  penalty 
where  murder  not  premeditated,  evidence  that  defendant  was  intoxicated 
l8  admissible. 

Approved  in  Brennan  v.  People,  37  Colo.  262,  86  Pac.  81,  82,  whether 
accused  on  trial  for  murder  was  so  intoxicated  as  to  be  unable  to  form 
deliberate  intent  necessary  to  constitute  murder  in  first  degree  was  for 
jury;  Sabens  v.  United  States,  40  App.  D.  C.  443,  445,  reversing  judg- 
ment of  murder  in  first  degree,  where  defendant  voluntarily  got  drunk 
to  nerve  himself  to  commit  murder,  and  was  so  drunk  as  to  be  unable  to 
form  deliberate  intent;  Johnson  v.  United  States,  38  App.  D.  C.  353,  jury 
in  District  of  Columbia  may  not  qualify  verdict  of  murder  in  first  degree 
by  adding  "without  capital  punishment";  Ryan  v.  United  States,  26  App. 
D.  C.  81,  discussing  effect  of  intoxication  of  defendant  as  defense  to  prose- 
cution for  larceny ;  State  v.  Williams,  122  Iowa,  123,  97  N.  W.  995,  deter- 
mining propriety  of  instruction  on  effect  of  intoxication  in  prosecution  for 
murder  in  first  degree;  State  v.  Johnny,  29  Nev.  223,  87  Pac.  9,  affirming 
conviction  of  murder  in  first  degree,  where  jury  was  properly  instructed  as 
to  defense  of  intoxication ; ;  Hempton  v.  State,  111  Wis.  135,  86  N.  W.  598, 
holding  evidence  of  voluntary  drunkenness  at  time  of  murder  insignificant, 
unless  jury  is  satisfied  of  murderer's  incapacity  to  intend  said  crime; 
Gustavenson  v.  State,  10  Wyo.  323,  68  Pac.  1010,  holding  instructions  given 
regarding  voluntary  intoxication,  coupled  with  conditions  showing  defend- 
ant knew  right  from  wrong,  unpre judicial,  defendant  being  acquitted  of 
charge  in  first  degree;  Aszman  v.  State,  123  Ind.  353,  8  L.  B.  A.  36,  24 
N.  E.  125,  holding  testimony  as  to  voluntary  intoxication,  bearing  upon 
question  of  intent,  is  admissible ;  Gamer  v.  State,  28  Fla.  155,  29  Am.  St. 
Rep.  252,  9  South.  845,  holding  voluntary  intoxication  no  excuse  for 
murder;  People  v.  Blake,  65  CaL  277,  4  Pac.  3,  holding,  in  prosecution  for 
forgery,  evidence  of  drunkenness  is  admissible  as  bearing  on  question  of 
intent;  O'Grady  v.  State,  36  Neb.  322,  54  N.  W.  556,  holding  evidence 
of  intoxication  which  deprives  defendant  of  reason,  admissible;  Lyle 
V.  State,  31  Tex.  Cr.  115,  19  S.  W.  905,  holding  evidence  of  intoxication 
in  mitigation  of  penalty,  is  admissible;  Terrell  v.  State,  74  Wis.  287, 
42  N.  W.  246,  State  v.  Shores,  31  W.  Va.  505,  13  Am.  St.  Rep.  886, 
7  S.  E.  421,  State  v.  Robinson,  20  W.  Va.,  737,  43  Am.  Rep.  807,  Cline 
V.  State,  43  Ohio  St.  334,  1  N.  E.  23,  Ford  v.  State,  46  Neb.  400,  64 
N.  W.  1085,  State  v.  Grear,  29  Minn.  224,  13  N.  W.  141,  Winston  v. 
United  States,  172  U.  S.  311,  43  L.  Ed.  456,  19  Sup.  Ct.  215,  and  Tucker 
V.  United  States,  151  U.  S.  169,  38  L.  Ed.  115,  14  Sup.  Ct.  301,  all 
arguendo. 
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•  Distingaished  in  Spencer  v.  State,  69  Md.  42,  43,  13  Atl.  814,  815 
(see  dissenting  opinion  in  69  Md.  46,  49,  13  Atl.  816,  818),  rejecting 
certain  evidence  of  alleged  insanity. 

Drunkenness  as  excuse  for  crime.    Note,  40  Am.  Bep.  665. 

What  intoxication  will  excuse  crime.    Note,  36  L.  B.  A.  473. 

Wliere  statute  provides  that  all  inBtructlons  shall  be  reduced  to  unit- 
ing, and  form  part  of  the  record,  an  instruction  read  from  a  law  periodical 
and  referred  to  on  the  record  only  by  volume  and  page  is  error. 

Approved  in  Hatfield  v.  Chenowith,  24  Ind.  App.  348,  56  N.  E.  53, 
holding  on  return  of  verdict,  court  commits  no  error  in  directing  the 
jury  orally  merely  to  retire  and  answer  unanswered  ini;errogatories, 
same  being  "direction,"  not  "instruction'';  Raynor  v.  Tacoma  Ry.  & 
Power  Co.,  70  Wash.  138,  126  Pac.  92,  under  code  provision  requiring 
written  instructions,  oral  instruction  that  witness  who  has  testi&ed 
falsely  may  be  wholly  disbelieved,  is  reversible  error ;  dissenting  opinion 
in  Boggs  V.  United  States,  10  Okl.  448,  11  Okl.  145,  65  Pac.  929,  ma- 
jority holding  all  statements  by  court  to  jury  are  not  instructions  with 
statute  requiring  instructions  to  be  in  writing;  Hopt  v.  Utah,  114  U.  S. 
490,  29  L.  Ed.  184,  5  Sup.  Ct.  973,  holding  giving  of  unwritten  instruc- 
tion in  murder  ease  reversible  error;  Sellers  v.  City  of  Greencastle,  134 
Ind.  647,  34  N.  E.  535,  holding  reading  statute  as  part  of  charge  is  re- 
versible error;  Bradway  v.  Waddell,  95  Ind.  173,  holding  provision  that 
court  shall  instruct  in  writing,  if  requested,  is  mandatory ;  United  States 
V.  Ball,  163  U.  S.  672^  41  L.  Ed.  SOS,  16  Sup.  Ct.  1195,  and  Hopt  v.  Utah, 
120  U.  S.  431,  80  L.  Ed.  709,  7  Sup.  Ct.   614,  all  arguendo. 

Distinguished  in  State  v.  Armstrong,  43  Or.  220,  73  Pac.  1027,  in  read- 
ing of  additional  instruction  in  murder  case  from  law  report  not  re- 
versible error  where  substance  of  instruction  contained  in  written 
charge. 

Distinguished  also  in  Hubbard  v.  State,  37  Fla.  161,  20  South.  236,  and 
Herron  v.  State,  17  Ind.  App.  169,  46  N.  E.  543. 

Miscellaneous.  Cited  in  Murphy  v.  Massachusetts,  177  U.  S.  159, 
44  L.  Ed.  714,  20  Sup.  Ct.  641,  holding  prior  sentence  voidable  in  itself 
and  being  set  aside  at  instance  of  accused,  he  was  not  put  in  double 
jeopardy  by  subsequent  sentence;  State  v.  George,  84  Wash.  120,  146 
Pac.  380,  where,  on  appeal,  x>erson  obtains  setting  aside  of  conviction 
for  insufficiency  of  information,  plea  of  former  jeopardy  cannot  be 
urged  on  subsequent  trial  for  same  offense  under  proper  information; 
Steinman  v.  United  States,  185  Fed.  53,  107  C.  C.  A.  151,  judgment 
of  reversal,  without  specifically  directing  venire  de  novo,  does  not  neces- 
sarily result  in  final  disposition  of  case,  so  that  new  trial  cannot  be 
had;   dissenting  opinion  in  Kepner  v.  United  States,  195  U.  S.  135, 
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49  L.  EcL  126,  24  Sup.  CL  797,  majority  holding  goyernment  cannot 
appeal  from  judgment  of  acquittal  in  Philippine  court  of  first  instance. 

104  U.  8.  686-657,  26  L.  Ed.  876,  ST.  LOUIS  SMEItTTNG  ETC.  00.  ▼. 


Patent  for  public  land,  wlilcli  Land  Department  has  statutory  autboxlty 
to  convey,  Imports  compliance  with  all  the  requirements  to  its  issue,  and 
is  not  assailable  collaterally  in  an  action  at  law;  otherwise,  where  Idmd 
Department  has  no  jurisdiction  to  grant  patent,  because  not  public  land, 
or  previously  disposed  of,  or  reserved  ftom  sale. 

Approved  in  Demars  v.  Hickey,  13  Wyo.  378,  80  Pac.  522,  following 
rule;  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169,  59  L.  Ed. 
899,  35  Sup.  Ct.  515,  homesteader  may  recover  from  trespasser  cutting 
timber  on  land  entered,  although  trespasser  has  settled  with  government 
for  timber  taken;  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  689, 
692,  58  L.  Ed.  1548,  1549,  34  Sup.  Ct.  907,  patent  of  land  granted  to 
railroad  is,  upon  collateral  attack,  conclusive  evidence  of  nonmineral 
character  of  land;  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S. 
239,  58  L.  Ed.  939,  34  Sup.  Ct.  507,  patent  for  mineral  land  secured  by 
fraud  under  nonmineral  land  law,  although  not  void  or  open  to  collat- 
eral attack,  is  voidable,  and  may  be  annulled  in  suit  by  government 
against  patentee  or  purchaser  with  notice  of  fraud ;  J.  W.  Frellsen  &  Co. 
V.  Crandell,  217  U.  S.  78,  54  L.  Ed.  678,  30  Sup.  Ct.  490,  affirming  deci- 
sion of  Louisiana  Supreme  Court  that  land  held  under  patent  or  cer- 
tificate of  location  is  not  subject  to  re-entry  or  purchase  until  patent 
or  certificate  is  set  aside  at  instance  of  State;  Brown  v.  Gumey,  201 
U.  S.  193,  50  L.  Ed.  722,  26  Sup.  Ct.  509,  rulings  of  Land  Department 
as  to  tract  covered  by  lode  mining  claim  are  not  collaterally  attackable 
where  final  entry  made;  Bockfinger  v.  Foster,  190  U.  S.  125,  47  L.  Ed. 
979,  23  Sup.  Ct.  839,  holding  one  claiming  under  homestead  laws  cannot 
maintain  suit  against  town  trustees  who  hold  land  in  trust  for  town- 
site,  title  being  in  general  government;  Conkling  Min.  Co.  v.  Silver 
King  etc.  Mines  Co.,  230  Fed.  558,  where  description  in  patent  was  un- 
ambiguous, issuance  of  patent  to  mineral  land  by  Land  Department  was 
conclusive  as  to  boundaries  upon  collateral  attack;  United  States  v. 
Cain-Bonness  Lumber  &  Timber  Co.,  215  Fed.  216,  in  suit  by  United 
States  to  set  aside  sale  of  timber  on  Indian  lands  and  grant  of  easement 
for  right  of  way  for  fifty  years,  defense,  involving  determination  that 
decision  of  Land  Department  was  erroneous  by  way  of  collateral  attack  on 
patent  was  unsustainable;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed. 
645,  act  confirming  selections  of  swamp-lands  made  by  States  did  not  ap- 
ply to  unsurveyed  lands,  not  subject  to  selection,  although  they  were  in- 
cluded within  boundaries  of  township,  remainder  of  which  had  been  sur- 
veyed and  selected  and  was  afterward  patented  to  State;  Howe  v.  Parker, 
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190  Fed.  747,  111  C.  C.  A.  466,  act  prohibiting  entry  upon  land  ceded 
by  Creek  nation  prior  to  noon  of  April  22,  1889,  did  not  disqualify 
person  going  upon  land  after  act  was  passed  and  before  noon  of  April 
22,  where  he  made  race  for  tract  sought  from  outside  ceded  land  after 
noon  of  April  22d ;  United  States  v.  Oregon  &  C,  R.  Co.,  186  Fed.  886, 
issuance  of  patent  to  railroad  by  Land  Department  was  not  waiver 
by  government  of  right  to  insist  upon  condition  subsequent;  Roberts 
V.  Southern  Pac.  Co.,  186  Fed.  943,  strangers  to  title  to  land  patented 
by  United  States  to  railroad  and  whose  alleged  rights  were  not  initiated 
until  years  after  issuance  of  patents  could  not  complain  of  allied  fraud 
on  government  in  issuing  patents;  Emmons  v.  United  States,  175  Fed. 
515,  cancellation  of  timber  and  stone  entries  by  Land  Department  for 
fraud  on  government  was  conclusive  of  such  fact  in  suit  to  recover 
from  United  States  moneys  advanced  by  entrymen ;  Campbell  v.  Weyer- 
hauser,  161  Fed.  333,  334,  88  C.  C.  A.  412,  person  not  placing  himself 
in  privity  with  United  States  in  title  before  patent  issues  to  another, 
may  not  maintain  bill  in  equity  to  charge  title  under  it  with  trust  in  his 
favor;  Harvey  v.  Hollis,  160  Fed.  539,  holding  that  only  unoccupied 
and  unimproved  lands  are  subject  to  homestead  entry,  although  posses- 
sion of  prior  occupant  was  wrongful  as  against  United  States;  Steams 
v.  United  States,  152  Fed.  903,  82  C.  C.  A.  48,  aflfirming  convlotion  for 
conspiracy  to  defraud  United  States  of  certain  public  lands,  although 
indictment  did  not  expressly  aver  that  lands  were  public  lands  subject 
to  homestead  entry;  Reeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed. 
825,  72  C.  C.  A.  287,  determining  invalidity  of  grant  of  State  lands; 
Tegarden  v.  Le  Marchel,  129  Fed.  488,  in  ejectment  in  Federal  court 
defendant  cannot  set  up  equitable  title  to  defeat  legal  title  by  impeach- 
ing legal  title ;  Peyton  v.  Desmond,  129  Fed.  8,  9,  63  C.  C.  A.  651,  home- 
stead patentee  may  recover  value  of  timber  wrongfully  cut  and  removed 
from  land  after  initiation  of  claim  and  before  issuance  of  patent ;  Snowden 
v.  Loree,  122  Fed.  497,  holding  adverse  statutory  possession  necessary 
to  give  title  must  be  open,  notorious,  distinct  and  hostile  for  twenty-one 
years,  and  any  other  claim  is  not  sufficient;  Boynton  v.  Haggart,  120 
Fed.  828,  57  C.  C.  A.  301,  holding  innocent  purchaser  for  value  of  right, 
title  and  interest  of  grantor,  by  registry  statute,  may  estop  holders  of 
real  title  under  prior  unrecorded  deed;  King  v.  McAndrews,  111  Fed. 
864,  866,  873,  50  C.  C.  A.  29,  holding  United  States  patent  is  presump- 
tive evidence  that  Land  Department  had  jurisdiction  and  rightly  exer- 
cised it,  and  attack  thereon, -being  indirect  and  collateral,  cannot  prevail; 
Peabody  Gold  Min.  Co.  v.  Gold  Hill  Min.  Co.,  Ill  Fed.  820,  49  C.  C.  A. 
637,  holding  patent  issued  for  mineral  lands  on  representation  of  quartz 
claims,  but  in  reality  were  placer,  no  ground  for  cancellation  of  patent, 
government  uninjured  by  representation;  Bunker  Hill  etc.  Concentrat- 
ing Co.  v.  Empire  State  Min.  etc.  Co.,  108  Fed.  192,  holding  claims  over- 
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lapping  junior  underground  ownership  of  ledge  is  bounded  by  the  ex- 
tension of  a  plane  passing  through  the  line  of  the  senior  claim;  King 
V.   Mc Andrews,  164  Fed.  431,  holding  statute   authorizing  homestead 
entries  only  on  "unappropriated  public  lands,"  makes  void  a  homestead 
on  land  appropriated,  but  which  at  time  was  restored  to  public  domain 
(reversed  in  111  Fed.  864) ;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
104  Fed.  44,  holding  defendant  in  possession  of  property  not  deprived 
thereof  on  preliminary  hearing  either  by  injunction  or  appointment  of  re- 
ceiver, unless  complainants  show  strong  equities  in  their  favor ;  Peabody 
Gold  Min.  Co.  v.  Gold  Hill  Min.  CoT,  97  Fed.  660,  662,  holding  trespass 
upon  mining  claim  nor  claim  of  mining  claim  against  regularly  issued 
patent  by  Land  Department  raises  no  Federal  question   (affirmed   in 
111  Fed.  820,  49  C.  C.  A.  637) ;  Shank  v.  Holmes,  15  Ariz.  238,  137  Pac. 
874,  cancellation  by  general  land  office  of  entry  for  mining  claim  is 
conclusive  that  entryman  failed  to  comply  with  conditions  of  entry; 
Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  311,  127  Pac.  735,  where  sur- 
veyor^eneral  made  report  in  1880,  recommending  confirmation  of  Mexi- 
can grant  and  Congress  failed  to  act,  but  created  Court  of  Claims  in 
1891  to  determine  questions  of  private  grants,  and  patent  was  issued 
in  1906,  limitations  did  not  run  against  holder  of  grant  or  his  assigns 
prior  to  issuance  of  patent;  Old  Dominion  Copper  Min.  etc.   Co.  v. 
Haverly,  11  Ariz.  249,  250,  90  Pac.  337,  where  defendant  and  another 
contested  issuance  of  patent  on  ground  that  land  was  mineral,  not  agri- 
exdtural,  decision  of  Land  Department  against  them  is  binding  and  not 
subject  to  collateral  attack  by  defendant  in  action  of  ejectment;  Miller 
V.  Grunsky,  141  Cal.  457,  66  Pac.  859,  holding  in  suit  to  quiet  title  to 
swamp-land  claimed  under  patent  it  cannot  be  shown  to  be  based  on 
incorrect  survey;  Phillips  v.  Carter,  135  Cal.  606,  87  Am.  St.  Rep.  154, 
67  Pac.  1032,  holding  patent  regular  on  its  face  and  legally  issued, 
evidence  by  defendant  as  to  its  invalidity  will  be  rejected,  he  not  con- 
necting   himself    with    paramount  iitle;   Standard  Quicksilver  Co.  v. 
Habishaw,  132  Cal.  119,  64  Pac.  115,  holding  defendants  not  connecting 
themselves  with  the  paramount  title  nor  in  any  way  interested  at  time 
patent  was  issued,  the  patent  cannot  be  collaterally  attacked;  Gurney 
V.  Brown,  32  Colo.  480,  77  Pac.  359,  Land  Department  judgment  deter- 
mining whether  applicant  for  lode  patent  is  entitled  to  acquire  fee  is 
not  collaterally  attackable;  United  States  v.  Carter,  21  D.  C.  592,  dis- 
missing petition  for  mandamus  to  compel  commissioner  to  review  deci- 
sion of  predecessor  on  appeal  fourteen  years  after  appeal  was  taken; 
Florida  Town  Imp.  Co.  v.  Bigalsky,  44  Fla.  777,  33  South.  451,  public 
lands  on  Amelia  Island  reserved  for  military  purposes  were  beyond 
Land  Department's  jurisdiction;  Missouri  etc.  Ry.  Co.  v.  Watson,  74 
Kan.  507,  508,  14  L.  R.  A.  (N.  S.)  692,  87  Pac.  691,  692,  grant  to  rail- 
road of  right  of  way  through  * '  Osage  Ceded  Lands ' '  was  absolute  grant 
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in  praesenti,  and  person  could  not  acquire  title  by  adverse  possession 
to  any  portion  of  right  of  way;  Janes  v,  Wilkinson,  2  Kan.  App.  367, 
42  Pac.  737,  patent  erroneously  issued  by  Land  Department  to  railroad 
for  land  excepted  from  grant  was  voidable  at  instance  of  United  States, 
but  not  void,  and  would  become  absolute  when  vested  in  innocent  pur- 
chaser, and  mere  trespasser  cannot  question  validity  of  title;  Rogers 
V.  Clark  Iron  Co.,  104  Minn.  212,  116  N.  W.  744,  in  action  to  quiet  title 
to  undivided  interest  in  lands  against  defendants  in  possession,  latter 
established  outstanding  title  in  third  person;  Donohue  v.  St.  Paul  etc. 
Ry.  Co.,  101  Minn.  244, 112  N.  W.  415,  holding  that  completion  of  entry 
by  heirs  of  homesteader  canceled  selection  by  railroad,  and  subsequent 
abandonment  restored  land  to  public  domain,  making  it  subject  to  pur- 
chase by  plaintiff,  under  Timber  and  Stone  Act;  Kennedy  v.  Dickie, 
34  Mont.  218,  85  Pac.  986,  Land  Department's  decision  in  land  contests 
is  final  in  absence  of  extrinsic  fraud,  and  fact  that  false  testimony 
was  given  as  to  character  of  claimant's  entry  will  not  justify  interference 
of  court ;  Gebo  v.  Clark  Fork  etc.  Min.  Co.,  30  Mont.  92,  75  Pac.  860, 
holding  complainant  to  hold  patentee  as  trustee  because  defendant  filed 
in  land  office  forged  relinquishment  of  plaintiff'  rights  in  land  insufficient 
where  no  showing  made  that  plaintiff  did  not  fail  to  do  work  on  land 
or  did  no^  fail  to  make  reasonable  proof  and  payment;  Small  v.  Rake- 
straw,  28  Mont.  419,  72  Pac.  748,  holding  where  Secretary  of  Interior 
for  lack  of  evidence  commits  mere  error  of  judgment  in  deciding  resi- 
dence necessary  to  homesteading,  courts  will  not  interfere ;  Round  Moun- 
tain Min.  Co.  V.  Round  Mountain  Sphinx  M.  Co.,  36  Nev.  555,  138  Pac. 
74,  where  group  patent  to  several  claims  settled  priority  of  claim  by 
excluding  conflicting  claims,  person  failing  to  institute  adverse  proceed- 
ings or  protest  in  land  office  cannot  thereafter  contest  adjudication  of 
land  office  as  to  priorities  between  different  locations ;  McCarter  v.  Sooy 
Oyster  Co.,  78  N  J.  L.  400,  404,  75  Atl.  214,  215,  in  ejectment  by  State 
to  recover  tide-lands,  evidence  that  grant  from  riparian  commissioner 
to  defendant  is  invalid  because  lands  are  natural  oyster-beds  is  inadmis- 
sible ;  Whitehill  v  Victorio  Land  &  Cattle  Co.,  18  N.  M.  525,  526,  528,  530, 
39  Pac.  185,  186,  187,  attempted  exercise  of  jurisdiction  by  Land  De- 
partment in  acceptance  of  entry,  including  lands  reserved  from  entry, 
where  reservation  is  of  record  in  land  office,  is  void ;  McKnight  v.  El  Paso 
Brick  Co.,  16  N.  M.  731,  Ann.  Gas.  19121),  1309,  120  Pac.  698,  decision 
of  Land  Department  that  local  land  office  had  no  jurisdiction  to  receive 
application  for  patent  is  binding  in  action  involving  validity  of  patent; 
Wcstfeldt  V.  Adams,  159  N.  C.  421,  74  S.  E.  1045,  granting  new  trial 
for  exclusion  of  entries  from  consideration  of  jury,  where  title  to  land 
depended*  upon  whether  land  was  reserved  from  entry;  State  v.  Holmes, 
17  N.  D.  38,  112  N.  W.  146,  where  Governor  and  Attorney  General  have 
been  vested  with  authority  to  accept  title  to  land  conveyed  to  State 
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by  Fair  Afisociation,  no  one  but  State  can  question  legality  of  acceptance 
of  mortgaged  land;  Brokken  v.  Banmann,  10  N.  D.  467,  88  N.  W.  85, 
holding  premises  never  being  actually  or  constmotively  occupied  by 
husband  or  wife  as  home,  homestead  right  not  attachable,  hence  mort- 
gage after  proving  up  is  valid;  Ross  v.  Stewart,  25  Okl.  621,  106  Pac. 
874,  decision  of  commissioners  in  contest  over  town-site  lot  is  final 
where  false  testimony  is  not  shown  to  have  affected  decision,  and  no 
mistake  of  law  appears ;  Bockfinger  v.  Foster,  10  Okl.  502,  62  Pac.  803, 
town-site  trustees  cannot  be  adjudged  by  equity  to  be  trustees  for 
claimants  adverse  to  trust  created  by  act  of  Congress  under  which  pat- 
ent issued ;  Oklahoma  City  v.  Hill  Bros.,  6  Okl.  125,  50  Pac.  245,  where 
town-site  trustees  made  deed  while  appeal  pending  from  their  decision  ' 
to  Secretary  of  Interior,  and  prior  to  order  of  Interior  Department 
setting  aside  lots  for  public  use  as  site  for  public  buildings,  deed  void; 
Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  322,  101  Pac.  175,  whether 
land  is  swamp-land  is  question  of  fact,  and  Land  Department's  decision 
is  final,  in  absence  of  fraud  or  mistake ;  Pacific  Live  Stock  Co.  v.  Isaacs, 
52  Or.  61,  96  Pac.  463,  where  equity  suit  determined  plaintiff  was  nof 
entitled  to  possession  of  land  against  settler,  and  Land  Department  had 
rejected  plaintiff's  predecessor's  selection  of  land  in  lieu  of  land  in 
forest  reserve,  holding  settler  was  entitled  to  make  homestead  entry, 
defendant  could  rely  on  settler's  right  to  sell  hay  cut  on  land ;  Sharkey 
V.  Candiani,  48  Or.  119,  7  L.  B.  A.  (N.  S.)  791,  85  Pac.  221,  patent  from 
United  States  to  mining  claim  is  conclusive  of  all  facts  necessary  to 
establish  validity  thereof  as  against  one  claiming  adversely  to  patentee; 
Warner  Valley  Stock  Co.  v.  Morrow,  48  Or.  263,  264,  86  Pac.  370,  371, 
title  of  patentee  to  swamp-land  luder  patent  issued  by  government  could 
not  be  attacked  collaterally  by  administrator  of  deceased  entryman  of 
timber  culture  claim;  Eastern  Oregon  Land  Co.  v.  Andrews,  45  Or. 
210,  77  Pac.  119,  were  on  issue  as  to  exterior  limits  of  road  aid  grant 
plaintiff  introduced  diagram  from  land  ofBce  and  defendant  introduced 
plat  from  office  of  State's  Secretary  of  State,  showing  location  of  line 
of  road,  but  such  plat  not  required  by  law  to  be  filed  with  Secretary 
of  State,  diagram  controlled ;  Sandf ord  v.  King,  19  S.  D.  337,  338,  103 
N.  W.  29,  upholding  decision  of  Secretary  of  Interior  that  forfeited 
railroad  lands  were  subject  to  homestead,  not  to  town-site  entry ;  Board 
of  Education  v.  Mansfield,  17  S.  D.  82, 106  Am.  St.  Bep.  771, 95  N.  W.  289, 
town-site  patent  issued  by  land  officials  is  not  collaterally  attackable 
by  mining  locators  subsequent  to  patent,  on  theory  that  land  was  min- 
eral ;  Stockard  v.  McGary,  120  Tenn.  191,  109  S.  W.  510,  holding  title 
deraigned  from  State  grant  reciting  that  land  was  in  one  county,  where 
they  were  in  different  county,  was  good  under  provision  of  code;  State 
v.  Hewitt  Land  Co.,  74  Wash.  588,  134  Pac.  479,  purchaser  of  land  sold 
by  State  may  rely  upon  patent,  regular  in  form,  without  investigating 
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whether  law  was  complied  with  in  its  issuance;  Welsh  v.  Callvert,  34 
Wash.  254,  75  Pac.  872,  where  State  conveyed  lands  as  second-class  tide- 
lands,  subsequent  applicant  to  purchase  portion  thereof  as  oyster  lands 
cannot  claim  did  not  include  lands  ^plied  for;  Laramie  Nat.  Bank  v. 
Steinhoff,  11  Wyo.  308,  71  Pac.  994,  in  action  by  possessor  under  cer- 
tificate of  purchase  where  no  patent  issued,  court  cannot  determine  title ; 
Foster  v.  Winchester,  92  Ala.  500,  9  South.  84,  holding  homestead  patent 
conclusive  as  to  character  of  land,  and  regularity  of  proceedings;  Ten- 
nessee Coal  etc.  R.  R.  Co.  v.  Tutwiler,  108  Ala.  485,  18  South.  669,  hold- 
ing patent  presumptively  vests  legal  title  to  land  in  patentee ;  Burf enniug 
V.  Chicago  etc.  Ry.  Co.,  46  Minn.  21,  48  N.  W.  444,  holding  patent  issued 

^  to  pre-emption  claimant  for  lands  within  town  boundaries  is  void ;  Wi- 
nona etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  323,  54  N.  W.  94,  holding  sub- 
sisting homestead  entry  at  time  of  location  of  railroad  excepts  land, 
from  operation  of  grant;  Palmer  v.  Boorn,  80  Mo.  105,  holding  Land 
Department  has  exclusive  jurisdiction  to  determine  character  of  land; 
Brownfield  v.  Bier,  15  Mont.  413,  39  Pac.  464,  holding  patent  for  mining 
claim  conclusive  against  collateral  attack ;  Garrard  v.  Silver  Peak  Mines, 
82  Fed.  583,  584,  holding  selection  by  State  of  mineral  land  is  void; 
New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  604,  26  C.  C.  A.  116,  holding 
patent  to  mineral  land  not  open  to  collateral  attack;  Lakin  v.  Dolly, 
53  Fed.  336,  338,  holding  patent  issued  for  more  than  three  hundred 
feet  on  each  side  of  lode  is  void ;  Poire  v.  Wells,  6  Colo.  408,  412,  holding 
unoccupied  land  within  town  site  open  to  location  for  mining  purposes; 
Casey  v.  Tliieviege,  19  Mont.  353,  61  Am.  St.  Rep.  518,  48  Pac.  398,  hold- 
ing patent  for  mining  claim  cannot  be  collaterally  attacked ;  United  States 
v.  Iron  Silver  Min.  Co.,  128  U.  S.  680,  32  L.  Ed,  574,  9  Sup.  Ct.  198, 
holding  certificate  of  surveyor-general  as  to  amount  of  work  done  on 
mining  claim  conclusive;  Crapo  v.  Township  of  Troy,  98  Mich.  638, 
57  N.  W.  807,  holding  patent  issued  for  swamp-lands  previously  con- 
veyed by  government  is  a  nullity;  Kirby  v.  Lewis,  39  Fed.  70,  holding, 
after  grant  of  swamp-lands  to  State,  i^ederal  government  could  convey 
no  title ;  Miller  v.  Tobin,  16  Or.  544,  16  Pac.  164,  holding  State  patent 
for  land  certified  as  swamp  conveys  title  as  against  subsequent  Federal 
patent;  Wright  v.  Roseberry,  121  U.  S.  519,  30  L.  Ed.  1048,  7  Sup.  Ct. 
999,  holding  identification  by  Secretary  of  Interior  of  swamp-lands 
granted  to  State  is  conclusive  against  collateral  attack;  Heath  v.  Wal- 

.  lace,  138  U.  S.  585,  34  L.  Ed.  1068,  11  Sup.  Ct.  384,  holding  question  as 
to  whether  land  is  swamp-land  is  probably  determinable  by  Land  Depart- 
ment ;  Chism  v.  Price,  64  Ark.  258, 15  S.  W.  885,  holding  occupant  may  at- 
tack swamp-land  patent  issued  in  fraud  of  his  rights ;  Edwards  v.  RoUey, 
96  Cal.  411,  81  Am.  St.  Rep.  236,  31  Pac.  268,  holding  State  patent  issued 
for  swamp-land,  which  State  had  no  authority  to  dispose  of,  is  void; 
Ferry  v.  Street,  4  Utah,  535,  11  Pac.  575,  holding  decision  of  Land 
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Department  that  land  is  nonmineral  is  conclusive;  Silver  Bow  Min.  etc. 
Co.  V.  Clark,  5  Mont.  422,  423,  425,  5  Pac.  580,  581,  582,  holding  mining 
location  not  affected  by  subsequent  township  entry;  Talbott  v.  King, 
6  Mont.  105,  108,  9  Pac.  440,  442,  holding  subsequent  town-site  patent 
is  void  as  against  prior  mineral  location;  Horsky  v.  Moran,  21  Mont. 
352,  353,  354,  358,  364,  365,  53  Pac.  1066,  1067, 1068, 1071,  holding  town- 
site  patent  cannot  be  attacked  collaterally;  Chever  v.  Homer,  11  Colo. 
72,  7  Am.  St.  Rep.  220»  17  Pac.  497,  holding  town-site  deed  conclusive 
as  against  collateral  attack ;  Green  v.  Barker,  47  Neb.  942,  947,  66  N.  W. 
1034,  1035,  holding  town-site  patent  cannot  be  collaterally  attacked; 
Davis  V.  Weibbold,  139  U.  S.  529,  35  L.  Ed.  246,  11  Sup.  Ct.  636,  holding 
jurisdiction  to  grant  patent  for  mineral  land  covered  by  town-site  pat- 
ent does  not  exist;  Gale  v.  Best,  78  Cal.  238,  240,  12  Am.  St.  Bep.  46, 
47,  20  Pac.  Z51,  552,  holding  patent  issued  for  agricultural  land  is  con- 
clusive as  to  its  character;  Burling  v.  Thompkins,  77  Cal.  262,  19  Pac. 
431,  holding  only  person  in  privity  with  source  of  title  can  attack  patent 
issued  to  State  for  lieu  lands;  Noble  v.  Union  River  Logging  R.  R.  Co., 
147  U.  S.  175,  87  L.  Ed,  127,  13  Sup.  Ct.  274,  holding  decision  of  Secre- 
tary of  Interior  that  railroad  is  entitled  to  right  of  way  not  open  to  col- 
lateral attack;  Knight  v.  United  States  Land  Assn.,  142  U.  S.  176,  212, 
214,  35  L.  Ed.  979,  992,  998,  12  Sup.  Ct.  262,  275,  276,  holding  want  of 
authority  to  issue  patent  may  be  shown  in  an  action  at  law;  Doolan  v. 
Carr;  125  U.  S.  625,  636,  81  L.  Ed.  847,  851,  8  Sup.  Ct.  1231,  1237,  hold- 
ing extrinsic  evidence  admissible  to  show  patented  land  was  within 
boundary  of  Mexican  grant  ;^  Lee  v.  Johnson,  116  U.  S.  51,  29  L.  Ed. 
571,  6  Sup.  Ct.  250,  holding  findings  of  Secretary  of  Interior,  in  the 
absence  of  fraud,  are  conclusive  as  to  questions  of  fact;  Taylor  v. 
Winona  etc.  R.  R.  Co.,  45  Minn.  68,  47  N.  W  454,  holding  presumption 
is  that  trustee  of  town-site  conveyed  to  party  entitled;  Ming  v.  Foote, 
9  Mont.  219,  23  Pac.  520,  holding  deed  of  trustee  of  town-site  lands  is 
presumed  to  be  regular;  Amy  v.  Amy,  12  Utah,  332,  42  Pac.  1132,  hold- 
ing deed  of  town-site  trustee  is  conclusive;  Hawke  v.  Deffebach,  4  Dak. 
25,  34,  22  N.  W.  482,  487,  holding  patent  for  mineral  lands  conveys  ex- 
clusive possession  of  surface  and  all  below  it;  Mantle  v.  Noyes,  5  Mont. 
291,  5  Pac.  862,  holding  patent  for  placer  claim  conveys  no  title  to 
quartz  claim  previously  located;  American  Dock  etc.  Co.  v.  Public 
Schools,  39  N.  J.  Eq.  441,  holding  deed  of  State  conclusive  upon  all  pre- 
liminary requisites;  Cunningham  v.  Snow,  82  Mo.  591,  holding,  in  eject- 
ment, senior  patent  will  prevail  over  junior;  Webber  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  636,  30  N.  W.  473,  holding  patent  to  government 
land  unassailable  in  an  action  at  law;'  Forbes  v.  Driscoll,  4  Dak.  356, 
31  N.  W.  643,  holding,  while  contest  is  pending  in  land  office,  court  of  law 
cannot  determine  right  of  pre-emption ;  Steel  v.  St.  Louis  Smelting  etc.  Co., 
106  U.  S.  454,  27  L.  Ed,  229,  1  Sup.  Ct.  395,  holding  findings  of  fact  upon 
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which  patent  issued  conclusive  in  a  court  of  law;  dissenting  opinion  in 
United  States  v.  Ju  Toy,  198  U.  S.  278,  49  L.  B<L  1050,  25  Sup.  Ct.  644, 
majority  holding  decision  of  Department  of  CoDunerce  afiSrming  denial 
of  emigration  officials  of  right  of  Chinese  to  land  is  conclusive  on  habeas 
corpus,  where  entry  claimed  on  ground  of  citizenship ;  dissenting  opinion 
in  Salisbury  v.  Lane,  7  Idaho,  385,  63  Pac.  388,  majority  holding  exemp- 
tion of  certain  private  property  from  taxation  under  statute  makix^ 
all  private  property  taxable,  exemption  must  be  in  specific  terms,  admit- 
ting of  no  doubt;  dissenting  opinion  in  Marysville  Inv.  Co.  v.  Holle,  5 
Kan.  App.  420,  49  Pac.  335,  majority  holding  actual  occupant  of  town- 
site  lots  upon  government  lands,  entered  by  probate  judge  under  act  of 
Congress  for  relief  of  citizens  of  towns  upon  government  lands,  is  en- 
titled to  possession,  regardless  of  rex>ort  of  commissioners  or  deed  of 
probate  judge;  dissenting  opinion  in  Lily  Min.  Co.  v.  Kellogg,  27  Utah, 
121,  74  Pac.  21,  majority  holding  where  no  claim  adverse  to  mining 
claim  sought  to  be  patented  is  filed  in  time  limited  by  Rev.  Stats., 
§  2325,  conclusively  presumed  that  applicant  entitled  to  patent ;  State 
V.  Morgan,  52  Ark.  156,  12  S.  W.  244,  holding  State  patent  for  land  re- 
served from  sale  by  statute  is  void ;  Lake  Superior  Ship  Canal  Ry.  etc., 
V.  Cunningham,  44  Fed.  831,  832,  holding  lands  previously  granted  can- 
not be  conveyed  by  government;  Oliver  v.  PuUam,  24  Fed.  128,  holding 
that  grant  of  State  land  was  obtained  by  fraud  is  not  available  in  eject- 
ment; Cowell  V.  Lammers,  10  Sawy.  254,  21  Fed.  204,  holding  agricul- 
tural patent  includes  mineral  land  to  which  no  right  has  attached; 
Pacific  Coast  Min.  etc.  Co.  v.  Spargoy  8  Sawy.  647,  16  Fed.  349,  350, 
holding  patent  carries  right  to  all  mines  to  which  no  right  has  attached 
at  time  of  issuance;  United  States  v.  White,  9  Sawy,  129,  17  Fed.  664, 
holding  perjury  in  procuring  patent  will  not  affect  determination  of 
land  office;  Johnson  v.  Drew,  171  U.  S.  100,  43  L.  Ed.  88,  18  Sup.  Ct. 
802,  holding  possession  at  time  of  issuance  will  not  defeat  patent;  Bur- 
f enning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  323,  41  L.  Ed.  176,  16  Sup.  Ct. 
1019,  holding,  where  land  has  been  already  granted,  or  is  reserved,  pat- 
ent conveys  no  title;  Beley  v.  Naphtaly,  73  Fed.  128,  19  C.  C.  A.  392, 
holding  patent  to  land  cannot  be  attacked  by  mere  intruders ;  De  Lacey 
V.  Northern  Pac.  R.  Co.,  72  Fed.  731,  19  C.  C.  A.  157,  holding  patent  to 
railroad  for  land  covered  by  pre-emption  claim  is  void;  United  States 
V.  Winona  etc.  R.  R.  Co.,  67  Fed.  957,  15  C.  C.  A.  96,  holding  patent 
granting  land  to  railroad  cannot  be  attacked  collaterally;  Deweese  ▼. 
Reinhard,  61  Fed.  781,  10  C.  C.  A.  55,  holding  patent  for.  land  can  only 
be  impeached  for  fraud  at  suit  of  government ;  Scott  v.  Lockey  Inv.  Co., 
60  Fed.  35,  holding  issuance  of  patent  determination  that  patentee  was 
entitled  to  enter  land  under  scrip;  Smith  v.  Northern  Pac.  R.  Co.,  58 
Fed.  519,  7  C.  C.  A.  397,  holding  issuance  of  patent,  not  excepting  right 
of  way,  is  conclusive;  Los  Angeles  Fanning  etc.  Co.  v.  Hoff,  48  Fed.  344, 
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holding  trespasser  cannot  attack  validity  of  patent;  Saunders  v.  La  Pur- 
isima  Gold  Min.  Co.,  125  Cal.  165, 166,  57  Pac.  659,  holding,  where  State 
patent  issues,  subsequent  mineral  claimant  cannot  assert  title;  Dreyfus 
V.  Badger,  108  Cal.  65,  41  Pac.  280,  holding  patent  conclusive  as  to  con- 
ditions and  characteristics  of  land;  Irvine  v.  Tarbat,  105  Cal*  242,  243, 
38  Pac.  897,  holding  proceedings  in  land  office'  not  admissible  for  pur- 
pose of  assailing  patent;  McLaughlin  v.  Menotti,  89  Cal.  362,  26  Pac. 
881,  holding,  after  lands  have  been  granted  to  railroad,  they  cannot  be 
listed  to  State;  United  Land  Assn.  v.  Knight,  85  Cal.  459,  464,  473,  474, 
24  Pac.  824,  826,  829,  holding,  in  action  of  ejectment,  courts  may  inquire 
whether  government  had  a  right  to  convey;  Catholic* Bishop  v.  Gibbon, 
158  U.  S.  166,  39  L.  Ed.  936,  15  Sup.  Ct.  784,  following  Land  Depart- 
ment's findings  as  to  existence  of  missionary  stations  on  certain  lands; 
Germania  Iron  Co.  v.  United  States,  58  Fed.  336,  7  C.  C.  A.  256,  sustain- 
ing bill  by  United  States  to  cancel  patent  issued  by  mistake ;  Shaw  v.  Kel- 
logg, 170  U.  S.  340,  42  L.  Ed.  1060, 18  Sup.  Ct.  644,  construing  Baca  grant 
in  New  Mexico;  In  re  Emblen,  161  U.  S.  57,  40  L.  Ed.  616, 16  Sup.  Ct.  488, 
denying  mandamus  to  control  Land  Department's  decision  between  pre- 
emption claimants;  Marsh  v.  Nicols,  Shep&rd  &  Co.,  128  U.  S.  611,  S2 
L.  Ed.  640,  9  Sup.  Ct.  170,  patent  for  invention  has  no  validity  without 
signature  of  Secretary  of  Interior;  United  States  v.  California  & 'Oregon 
Land  Co.,  148  U.  S.  44, 37  L.  Ed.  360, 13  Sup.  Ct.  463,  certificate  as  to  com- 
pletion of  work,  by  State  governor,  is  prima  facie  correct;  Astiazaran  v. 
Santa  Rita  Land  &  Min.  Co.,  148  U.  S.  83,  37  L.  Ed.  377, 13  Sup.  Ct.  458, 
private  claim  under  Mexican  grant,  in  Arizona,  cannot  be  contested  in 
courts  pending  action  by  Congress  on  surveyor-general's  report;  Lake 
Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S.  374,  39  L.  Ed. 
190,  15  Sup.  Ct.  110,  general  grant  may  not  cover  lands  previously  re- 
served or  sold ;  Aurora  Hill  Con.  Min.  Co.  v.  Eighty-Five  Min.  Co.,  12 
Sawy.  363,  34  Fed.  520,  applying  rule  in  deciding  rights  of  applicant  for 
mining  patent;  Smith  v.  Mitchell,  12  Sawy.  652,  32  Fed.  680,  holding 
patent  void  where  prior  certificate  of  purchase  not  foreclosed ;  Francoeur 
V.  Newhouse,  14  Sawy.  358,  40  Fed.  623,  patent  is  impeachable  when 
lands  were  previously  granted;  Durango  Land  etc.  Co.  v.  Evans,  80  Fed. 
429,  25  C.  C.  A.  523,  as  to  pleadings  necessary  in  bill  attacking  patent; 
Smythe  v.  New  Orleans  Canal  etc.  Co.,  34  Fed.  827,  refusing  to  entertain 
bill,  by  holder  of  legal  title,  to  quiet  fictitious  French  grant;  Latimer 
V.  Bard,  76  Fed.  540,  action  of  controller  of  currency,  as  to  certain 
payments,  held  conclusive ;  Brown  v.  Charles,  85  Fed.  175,  applying  Vir- 
ginia statute,  providing  for  ex  parte  adjudications  for  benefit  of  settlers ; 
Argonaut  etc.  Min.  Co.  v.  Turner,  23  Colo.  405,  68  Am.  St.  Bep.  246,  48 
Pac.  686,  applying  rule  to-  mining  patent ;  Iron  Silver  Min.  Co.  v.  Camp- 
bell, 17  Colo.  273,  29  Pac.  515,  applying  rule  in  construing  mining  pat- 
ent ;  South  End  Min.  Co.  v.  Tinney,  22  Nev.  31,  35  Pac.  92  (see  dissent- 
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ing  opinion  in  22  Nev.  43,  45,  53,  57,  35  Pac.  97,  98,  101, 102),  holding 
fraudulent  a  patent  for  mining  claim  obtained  after  abandonment  and 
.  relocation;  Parsons  v.  Venzke,  4  N.  D.  469,  50  Am.  St.  Rep.  681, 
<  61  N.  W.  1041,  refusing  to  disturb  cancellation  of  land  entry  by  commis- 
"^  sioner;  Parker  v.  Lynch,  7  Okl.  649,  56  Pac.  1088,  and  Northern  Pac. 
R.  Co.  V.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303,  both  approving  rule;  dis- 
senting opinion  in  McLaughlin  v.  Heid,  63  Cal.  215,  216,  dissenting  opin- 
ion in  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  etc.  Miu.  Co.,  143  U.  S.  416, 
36  L.  Ed.  208,  12  Sup.  Ct.  550,  Buckley  v.  Howe,  86  Cal.  600,  25  Pac. 
133,  Pierce  v.  Sparks,  4  Dak.  3,  22  N.  W.  491,  Howell  v.  Killie,  17  Colo. 
91,  28  Pac.  465,  Rector  v.  Gibbon,  111  U.  S.  291,  28  L.  Ed.  433,  4  Sup. 
Ct.  612,  Grant  v.  Jaramillo,  6  N.  M.  321,  28  Pac.  511,  Chavez  v.  Chavez 
De  Sanchez,  7  N.  M.  84,  32  Pac.  145,  Anderson  v.  Bartels,  7  Colo.  264, 
267,  3  Pac.  229,  231,  Glassman  v.  0  'Donnell,  6  Utah,  462,  dissenting  opin- 
ion in  Galliher  v.  Cadwell,  3  Wash.  Ter.  514,  18  Pac.  72,  Empey  v.  Plug- 
ert,  64  Wis.  612,  25  N.  W.  563,  Tucker  v.  Chicago  etc.  R.  R.  Co.,  91  Wis. 
582,  65  N.  W.  517,  Davidson  v.  Cucamongo  Fruit  etc.  Co.,  78  Cal.  7,  20 
Pac.  154,  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  61  Fed.  567,  9  C.  C.  A. 
613,  and  Burr  v.  Greeley,  52-  Fed.  927,  3  C.  C.  A.  357,  all  arguendo. 

Qualified  in  Northern  Pac.  R.  Co.  v.  Harden,  46  Fed.  608,  patent  not 
conclusive  where  Land  Department  without  jurisdiction  to  issue ;  United 
States  V.  Steenerson,  50  Fed.  509,  1  C.  C.  A.  652,  canceled  pre-emption 
certificate  may  be  collaterally  attacked. 

Distinguished  in  United  States  v.  Minor,  26  Fed.  673,  perjury  and 
false  testimony  in  proceedings  for  land  patent  is  not  fraud  extrinsic 
or  collateral  to  matter,  determined  in  land  office,  so  as  to  justify  set- 
ting aside  patent  at  suit  of  government ;  dissenting  opinion  in  McCarter 
V.  Sooy  Oyster  Co.,  78  N.  J.  L.  424,  75  Atl.  223,  majority  holding  evi- 
dence inadmissible  to  show  that  grant  to  defendant  from  riparian  com- 
missioner is  invalid  because  lands  are  natural  oyster-beds,  in  ejectment 
by  ^tate  to  recover  tide-lands;  Mendota  Club  v.  Anderson,  101  Wis. 
490,  78  N.  W.  189,  holding*  patent  void  as  to  lands  under  navigable 
waters. 

Distinguished  also  in  Garrard  v.  Silver  Peak  Mines,  94  Fed.  990,  36 
C.  C.  A.  603,  Sanford  v.  Sanford,  19  Or.  4,  13  Pac.  603,  Chicago  Quartz 
Min.  Co.  V.  Oliver,  75  Cal.  197,  7  Am'.  St.  Rep.  145,  16  Pac.  781,  Harden 
V.  Northern  Pac.  R.  R.,  154  U.  S.  327,  38  L.  Ed.  1002,  14  Sup.  Ct.  1038, 
Curtner  v.  United  States,  149  U.  S.  676,  37  L.  Ed.  895,  13  Sup.  Ct.  990, 
Morris  v.  United  States,  174  U.  S.  243,  48  L.  Ed.  946,  19  Sup.  Ct.  668, 
Carr  v.  Fife,  156  U.  S.  501,  39  L.  Ed.  510,  15  Sup.  Ct.  429,  Southera 
Pac.  R.  Co.  V.  Groeck,  68  Fed.  617,  American  Mtg.  Co.  v.  Hopper,  64 
Fed.  556,  12  C.  C.  A.  293,  and  Stinson  Land  Co.  v.  Rawson,  62  Fed.  430, 

Patent  may  be  collaterally  impeached  in  court  of  law,  whiph  is  void 
on  its  face;  i.  e.,  where  it  is  obviously  invalid  when  read  in  light  of  exist* 
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ing  law,  aa  where  reserved  ftom  sale,  or  otberwise  appropriated,  or  for  an 
nnautlioriEed  amount,  or  executed  by  wrong  officers. 

Approved  in  Van  Ness  v.  Rooney,  160  Cal.  141,  116  Pac.  396,  patent 
to  railroad  excluding  mineral  lands  did  not  pass  title  to  land  within 
description  of  patent  on  which,  prior  to  its  issuance,  was  valid  quartz 
gold  location ;  Williams  v.  City  of  San  Pedro,  153  Cal.  47,  94  Pac.  235, 
under  Political  Code,  section  3488,  excluding  tide-lands  within  two  miles 
of  certain  cities  and  towns  from  operation  of  laws  authorizing  sale  of 
State  lands,  certificate  of  purchase  of  State  tide-lands  lying  within  such 
limits  is  void;  Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  392,  94 
Pac.  66,  right  of  railroad  to  land  occupied  by  station  attached  prior  to 
homestead  entry,  and  patent  issued  by  Land  Department  was  without 
jurisdiction  unless  it  reserved  rights  of  railroad;  Tonopah  etc.  R.  Co. 
V.  Fellanbaum,  32  Nev.  288,  107  Pac.  884,  under  act  authorizing  selec- 
tion of  vacant  lands  as  lieu  lands  for  tract  within  forest  reservation, 
issuance  of  patent  to  lands  not  vacant  is  not  conclusive. 

Distinguished  in  Lockhard  v.  Asher  Lumber  Co.,  123  Fed.  490,  500, 
holding  patent  for  larger  amount  of  land  than  two  hundred  acres,  the 
statutory  quantity  showing  but  a  single  survey  is  void  on  its  face  and 
collaterally  impeachable;  Kansas  City  Min.  etc.  Co.  v.  Clay,  3  Ariz. 
328,  335,  29  Pac.  10,  13,  holding  in  ejectment  prior  location  of  mineral 
deposit  may  be  shown  to  avoid  patent  under  Rev.  Stats.,  §  2258 ;  St. 
Paul  etc.  Ry.  Co.  v.  St.  Paul  Min.  etc.  Ry.  Co.,  57  Fed.  273,  deed  of 
railroad  land  in  advance  of  construction,  not  void  but  voidable. 

Patent  In  court  of  law  Is  condnsiYe  as  to  all  matters  properly  deter- 
minable by  land  department,  acting  within  scope  of  its  authority,  and 
where  any  circnmstances  will  Justify  a  patent  they  will  be  presumed  in  its 
favor. 

Approved  in  Galbraith  v.  Shasta  Iron  Co.,  143  Fed.  98,  76  Pac.  903, 
following  rule;  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27  Colo. 
29,  59  Pac.  618,  holding  mining  clainf  patent  being  issued  conclusively 
settles,  as  against  collateral  attack,  that  everything  was  done  in  making 
valid  location ;  Johnson  v.  Fleutsch,  176  Mo.  464,  75  S.  W.  1008,  holding 
assignee  of  land  warrant,  locating  same  and  securing  certificate  of 
entry  as  legally  required,  is  not  responsible  for  register's  nejLrlcct  in 
reporting  location ;  State  v.  Webster,  28  Mont.  110,  72  Pac.  297,  holding 
statute  requiring,  town  sites  of  public  domain,  before  surveying  and 
platting,  to  be  held  in  trust  for  the  then  occupants,  district  judge  can- 
not sell  to  strangers;  Small  v.  Lutz,  41  Or.  578,  69  Pac.  827,  holding 
finding  by  Secretary  of  Interior  that  lands  were  subject  to  homestead 
entry  was  conclusive  against  one  claiming  same  from  State  as  swamp- 
land; Carson  City  etc.  Min.  Co.  v.  North  Star  Min.  Co.,  83  Fed.  664, 
28  C.  C.  A.  333,  applying  rule  to  mining  claim  i)atent. 
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Distinguished  in  Lockhard  v.  Asher  Lumber  Co.,  123  Fed.  487,  hold- 
ing Federal  court  is  bound  by  decision  of  highest  court  of  State  con- 
struing State  statutes,  but  not  in  obiter  dictum. 

Where  Land  Department  ofllcers,  in  iB8Uing  patent*  act  mistakenly  or 
even  corruptly,  aggrieved  has  remedy  in  equity,  hut  not  at  law,  and  to  be 
heard  there,  must  show  his  equities  to  the  title.  Strangers  cannot  com- 
plain of  irregularities  in  the  grant. 

Approved  in  Sawyer  v.  Gray,  205  Fed.  162,  person  selecting  lieu  land 
in  place  of  patented  land  within  forest  reservation  has  interest  therein 
which  will  support  suit  in  equity  to  chaige  subsequent  patentee  as 
trustee,  where  Land  Department  through  mistake  failed  to  act  on  his 
application;  Small  v.  Rakestraw,  28  Mont.  421,  72  Pac.  748,  holding 
holder  of  legal  title  under  patent  on  erroneous  ruling  of  Land  Depart- 
ment is  divested  by  plaintiff's  proving  his  title;  Power  v.  Sla,  24  Mont. 
250,  251,  61  Pac.  470,  471,  holding  statute  requiring  filing  for  record 
in  proper  book,  one  claiming  under  forfeited  claim  states  only  conclu- 
sions of  law  by  alleging  that  he  caused  record  notice  made;  Brooks  v. 
Gamer,  20  Okl.  246,  94  Pac.  698,  issuance  of  deed  to  town-site  lot  by 
commissioners  pending  apx>eal  from  their  decision  was  without  juris- 
diction, and  patentee  is  declared  trustee  for  rightful  owner;  Parker  v. 
Lynch,  7  Okl.  650,  662,  56  Pac.  1088,  1092,  fact  that  one  offered  contest 
against  homestead  entry  which  was  rejected  by  Land  Department  gives 
no  right  of  action  to  sue  to  declare  patentee,  who  was  entryman  at 
time  of  contest,  trustee  for  use  of  plaintiff;  Adams  v.  Couch,  1  Okl.  34, 
26  Pac.  1015,  refusing  to  give  relief  where  contest    between  adverse 
claimants  is  pending  before  Land  Department;  Powers  v.  Webster,  47 
Wash.  101,  91  Pac.  570,  person  having  no  special  interest  in  land  deeded 
by  State  to  another,  but  claiming  that  he  was  prevented  by  fraud  from 
bidding  at  public  sale,  cannot  maintain  suit  to  set  aside  deed;  Craig 
v.  Leitensdorfer,  123  U.  S.  212,  31  L.  Ed.  123,  8  Sup.  Ct.  97,  dismissing 
bill  where  complainant  did  not  attempt  to  show  title  in  himself;  Bohall 
V.  Dilla,  114  U.  S.  51,  29  L.  Ed.  68,  6  Sup.  Ct.  783,  applying  rule;  Hart- 
man  V.  Warren,  76  Fed.  164,  22  C.  C.  A.  30,  dismissing  bill  to  estab- 
lish trust  in  patent,  where  complainant  failed  to  show  right  in  him- 
self; Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  entry  may  be 
canceled  for  fraud;  Wight  v.  Dubois,  21  Fed.   694,  stranger  cannot 
interfere  in   settlement  of  application  for  mining  patent;   Parlcer  v. 
Lynch,  7  Okl.  662,  56  Pac.  1092,  contestant  of  homestead  entry  can- 
not maintain  action  to  declare  patentee  a  trustee  for  his  use;  dissent- 
ing opinion  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  60,  35  Pac.  104, 
majority  holding  strangers  could  not  urge  irregularity;  dissenting  opin- 
ion in  Paine  v.  Foster,  9  Okl.  275,  60  Pac.  29,  majority  following  rale. 
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An  interest  in  a  mining  claim  is  salable  and  passes  by  deed,  nor  is 
there  any  limitation  npon  the  nnmber  of  claims  which  may  be  acquired  by 
purchase,  nor  of  the  number  which  may  be  included  in  a  single  patent. 

Approved  in  Malone  v.  Big  Flat  etc.  Min.  Co.,  76  Cal.  583,  18  Pac. 
774,  Mammoth  Min.  Co.  v.  Juab  County,  10  Utah,  236,  37  Pac.  348, 
Territory  v.  Mackey,  8  Mont.  173,  19  Pac.  396,  Rosenthal  v.  Ives,  2 
Idaho,  249,  12  Pac.  906,  McFeters  v.  Pierson,  15  Colo.  203,  22  Am.  St. 
Eep.  389,  24  Pac.  1077,  and  Migeon  v.  Montana  Cent.  Ry.  Co.,  77  Fed. 
255,  23  C.  C.  A.  156,  all  following  rule;  Donnelly  v.  United  States,  228 
U.  S.  266,  A2UL  Caa.  1913E,  710,  57  L.  Ed.  830,  33  Sup.  Ct.  449,  execu- 
tive order  extending  Hoopa  Valley  Indian  Reservation  exempted  valid 
mining  claims,  but  no  valid  mininp:  claim  existed  at  place  where  Indian 
was  murdered,  and  Federal  court  had  jurisdiction;  Peabody  Gold  Min. 
Co.  V.  Gold  Hill  Min.  Co.,  97  Fed.  661,  holding  patent  including  ground 
extending  more  than  three  hundred  feet  on  either  side  of  lode  does 
not  render  it  invalid  on  its  face  as  to  the  excess;  Price  v.  Mcintosh,  1 
Alaska,  293,  294,  miner's  rule  fixing  size  of  placer  claims  at  thirteen 
hundred  and  twenty  feet  long  by  six  hundred  and  sixty  feet  wide  is 
void  as  limiting  claim  to  less  than  twenty  acres;  State  v.  Hewitt  Land 
Co.,  74  Wash.  585,  134  Pac.  479,  under  law  prohibiting  sale  of  more 
than  one  hundred  and  sixty  acres  of  school  lands  in  one  parcel,  sale 
of  tract  of  three  hundred  and  fifteen  acres  is  not  void,  but  merely 
irregular,  and  cannot  be  set  aside  after  land  has  come  into  possession 
of  innocent  purchaser  for  value. 

Owner  of  two  or  more  contignona  mining  daims  may  unite  them  in  one 
application  fox  a  patent. 

Approved  in  Rooney  v.  Bamette,  200  Fed.  709,  119  C.  C.  A.  116, 
association  mining  location  is  not  invalidated  by  agreement  made  after 
location  and  discovery  of  mineral  giving  one  person  interest  in  excess 
of  twenty  acres ;  Cook  v.  Klonos,  164.  Fed.  538,  90  C.  C.  A.  403,  under 
statute  providing  that  location  of  mineral  land  shall  not  exceed  twenty 
acres,  location  of  claim  of  one  hundred  and  sixty  acres  in  name  of 
eight  persons  is  fraudulent  and  void  as  against  United  States,  where 
it  was  made  pursuant  to  agreement  by  which  another  person,  not  one 
of  locators,  was  to  receive  interest  exceeding  one-third  of  entire  claim; 
Lockard  v.  Asher  Lumber  Co.,  131  Fed.  691,  695,  65  C.  C.  A.  517,  under 
Rev.  Stats.  Ky.,'  c.  102,  §  3,  relating  to  purchase  of  vacant  lands  one 
may  survey  several  two  hundred  acre  tracts  and  obtain  patent  there- 
for ;  Miller  v.  Breathitt  Coal  etc.  Co.,  152  Ky.  397,  153  S.  W.  471,  where 
order  of  entry  and  survey  of  each  parcel  was  obtained,  inclusion  of 
six  hundred  and  forty-five  parcels  in  single  boundary  and  one  patent 
did  not  violate  act  prohibiting  selling  of  more  than  two  hundred  acres 
by  any  one  order;  Nickels  v.  Commonwealth,  131  Ky.  80  (64  S.  W.  449), 
XI— 41 
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patent  for  thirty-four  thousand  eight  hundred  acres  of  land  hased  on 
one  hundred  and  seventy-four  warrants  of  two  hundred  acres  each  was 
valid  as  to  land  not  previously  patented;  Dahl  v.  Raunheim,  132  U.  S. 
261,  see  33  L.  Ed.  326,  10  Sup.  Ct.  74,  placer  location ;  Carson  City  Gold 
etc.  Min.  Co.  v.  North  Star  Min.  Co.,  73  Fed.  600,  holding  more  than 
one  claim  may  be  included  in  single  survey;  Tucker  v.  Masser,  113 
U.  S.  204,  28  L.  Ed.  980,  5  Sup.  Ct.  421,  holding  distinct  placer  loca- 
tions may  be  included  in  one  patent;  Big  Blackfoot  Min.  Co.  v.  Bluebird 
Min.  Co.,  19  Mont.  456,  458,  48  Pac.  779,  and  Reynolds  v.  Iron  Silver 
Min.  Co.,  116  U.  S.  688,  29  L.  Ed.  775,  6  Sup.  Ct.  602,  arguendo. 

Labor  and  improvements  for  assessment  work  are  done  on  a  <aaim, 
when  done  for  its  doTelopment,  to  facilitate  the  extraction  of  its  metals; 
it  may  be  by  sinking  shaft  on  one  of  several  consolidated  claims  for  im- 
provement of  all,  by  bringing  water  or  making  flames  to  carry  off  debris. 

Approved  in  Anvil  Hydraulic  &  Drainage  Co.  v.  Code,  182  Fed.  206, 

105  C.  C.  A.  46,  mining  claims  touching  only  at  common  comer  are  not 
contiguous  within  rule  authorizing  performance  of  assessment  work 
for  several  contiguous  claims  on  any  one  of  them ;  McCulloch  v.  Murphy, 
125  Fed.  149,  holding  preponderance  of  evidence  establishing  validity 
of  mining  location  by  defendants,  and  required  assessment  work  done 
in  certain  year,  renders  relocation  of  subsei)uent  year  void ;  Barke  v. 
Latimer,  3  Alaska,  98,  work  .done  outside  of  mining  claim,  if  done  for 
purpose  of  developing  claim,  as  in  case  of  tunnels  or  drifts,  is  avail- 
able for  holding  claim ;  Yreka  Min.  etc.  Co.  v.  Knight,  133  Cal.  548,  65 
Pac.  1094,  holding  whether  work  on  only  two  of  three  contiguous  min- 
ing claims  was  for  the  benefit  of  the  group  of  claims  was  a  question 
for  the  jury;  Copper  Mt.  M.  &  S.  Co.  v.  Butte  etc.  M.  Co.,  39  Mont. 
492,  183  Am.  St.  Rep.  596,  104  Pac.  541,  where  owner  of  mining  claim 
in  good  faith  performs  work  on  one  claim  to  develop  group,  court 
should  not  substitute  its  judgment  for  that  of  mine  owner  as  to  wisdom 
or  expediency  of  plan;  Godfrey  v.  Faust,  20  S.  D.  207,  106  N.  W.  461, 
construction  of  tunnel  oh  property  outside  of  mining  claim,  made  solely 
with  reference  to  development  of  claim,  is  available  as  assessment  work ; 
Nevada  Exploration  &  Min.  Co.  v.  Spriggs,  41  Utah,  179,  124  Pac.  772, 
sinking  shaft  and  running  drifts  therefrom  to  develop  entire  group  of 
mining  claims  was  sufficient  assessment  work;  Sexton  v.  Washington 
Min.  etc.  Co.,  55  Wash.  383,  104  Pac.  615,  holding  building  of  road  to 
be  used  in  general  development  of  mining  property  was  doing  of  assess- 
ment work;  Book  v..  Justice  Min.  Co.,  58  Fed.  117,  holding,  where  tunnel 
is  run  to  develop  two  claims,  this  is  sufficient  assessment  work;  Justice 
Min.  Co.  V.  Barclay,  82  Fed.  560,  holding  assessment  work  done  on  one 
of  a  number  of  adjoining  claims  is  sufficient  to  hold  them ;  Eberle  v. 
Carniichael,  8  N.  M.  174,  42  Pac.  97,  holding  assessment  work  done  on 
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one  claim  for  benefit  of  another  is  sufficient;  Strasburger  v.  Beecher, 
20  Mont.  151y  49  Pac.  743,  holding  work  done  on  one  claim  for  benefit 
of  another  is  considered  as  annual  assessment  work;  De  Noon  ▼.  Mor- 
rison, 83  Cal.  165,  23  Pao.  374,  holding  owner  of  adjoining  claims  may 
do  assessment  work  upon  one  of  them;  McDonald  v.  Montana  Wood  Co., 
14  Mont.  92,  43  Am.  St  E^.  617,  35  Pac.  669,  holding  not  necessary 
that  assessment  work  should  be  done  on  each  twenty  acres  of  placer 
claim ;  Doherty  v.  Morris,  17  Colo.  108,  28  Pac.  86,  holding  construction , 
of  wagon  road  a  performance  of  assessment  work;  Sweet  v.  Webber, 
7  Colo.  447,  448,  4  Pac.  754,  765,  holding  provision  with  reference  to 
assessment  work  applies  to  placer  claims;  Jackson  v.  Roby,  109  U.  S. 
444,  27  L.  Ed.  992,  3  Sup.  Ct.  303,  holding  deposit  of  waste  rock  upon 
land  does  not  constitute  assessment  work ;  Taylor  v.  Parenteau,  23 
Colo.  373,  48  Pac.  507,  holding  assessment  work  done  outside  boundaries 
for  purpose  of  development  sufficient;  Bishop  v.  Baisley,  28  Or.  135, 
41  Pac.  941,  holding  picking  ore  from  ledge  for  purpose  of  testing  it 
not  assessment  work;  Carney  v.  Arizona  etc.  Min.  Co.,  65  Cal.  40,  2 
Pac.  735,  holding  provision,  with  reference  to  assessment  work,  applies 
to  placer  claims;  Bryan  v.  McCaig,  10  Colo.  315,  16  Pac.  416,  and  Hall 
V.  Kearny,  18  Colo.  509,  33  Pac.  374,  toth  ai^endo. 

Distinguished  in  Hain  v.  Mattes,  34  Colo.  351,  355,  83  Pac.  129,  130, 
tinder  Rev.  Stats.  U.  S.,  §  2324,  as  amended  February  11,  1875,  work 
done  in  tunnel  may  be  applied  as  assessment  work  on  mining  location, 
though  person  doing  work  does  not  own  continuous  strip  of  territory 
from  portal  of  tunnel  to  boundary  of  location;  Gird  v.  California  Oil 
Co.,  60  Fed.  542,  arguendo. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  8.)  766. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  Bep.  410. 

Miscellaneous.  Cited  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc. 
Co.,  196  U.  S.  347,  49  L.  Ed.  607,  26  Sup.  Ct.  266,  defining  "location" 
and  "mining  claim'';  Schwab  v.  Beam,  86  Fed.  43,  and  Nome-Sinook 
Co.  V.  Simpson,  1  Alaska,  583,  incidentally. 

104  17.  S.  657,  26  Lb  Ed.  882,  8MELTINO  OO.  ▼.  BAY. 

Not  cited. 

104  U..  8.  65&-661,  26  It.  Ed.  888,  ST.  L0XTI8  v.  KKAPP,  STOTTT  k  CO. 

Where  Ull  alleges  that  access  to  city  wliarf ,  in  navigable  stream,  will 
be  prevented  liy  construction  of  a  runway,  it  makes  out  a  prima  fade  case, 
and  demurrer  should  he  overruled. 

Approved  in  H.  W.  Metcalf  Co.  v.  Orange  County,  56  Fla.  836,  47 
South.  366,  allegations  that  persons,  not  having  paid  poll  tax  and  not 
qualified  to  vote,  were  allowed  to  vote,  in  connection  with  other  alle- 
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gations,  are  sufficient  as  against  demurrer;  Hooker,  Corser  &  Mitchell 

V.  Hooker,  88  Vt,  347,  92  Atl.  447,  bill  in  equity  need  not  set  forth 

with  fullness  and  precision  details  necessarily  within  knowledge  of  de- 

'  fendants;  Cook  v.  Cook,  34  Fed.  262,  Einstein  v.  Schnebly,  89  Fed. 

549,  and  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  664,  all  hold- 
ing general  allegations  in  a  bill  sufficient;  United  States  v.  American 
Bell  Telephone  Co.,  128  U.  S.  356,  32  L.  Ed.  468,  9  Sup.  Ct.  93,  arguendo. 

Injunction  to  restrain  threatened  or  apprehended  nuisance.    Note, 
2  Ann.  Gaa.  267. 

Injunction  by  municipalities  against  nuisances  in  waters  and  water- 
courses.   Note,  40  L.  B.  A.  468. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A< 
75. 

104  n.  ^.  662-668,  26  L.  Ed.  884,  TTKION  PAO.  B.  B.  OO.  ▼.  UNITBDi 
STATES. 

ProTislon  of  charter  of  Union  Pacific  Bailway,  1862,  allowing  reason- 
able compensation  for  trani^orting  mails,  was  a  contract,  and  Bevised 
Statutes,  sections  3997-4006,  authoflstng  postmaster-general  to  fix  compen- 
sation for  govenmient  aided  roads,  was  inapplicable. 

,  Approved  in  Union  Pac.  Ry.  Co.  v.  United  States,  116  U.  S.  156,  29 

L.  Ed.  686,  6  Sup.  Ct.  326,  holding  railroad  carrying  mail  entitled  to 
reasonable  compensation;  Union  Pac.  Ry.  Co.  v.  United  States,  117 
U.  S.  366,  29  L.  Ed.  921,  6  Sup.  Ct.  773,  United  States  v.  Stanford,  69 
Fed.  38,  45,  In  re  Pacific  Ry.  Oommission,  12  Sawy.  589,  32  Fed.  260, 
Ex  parte  Koehler,  12  Sawy.  453,  31  Fed.  319,  Central  Pac.  R.  R.  v. 
United  States,  164  U.  S.  98,  99,  41  L.  Ed.  864, 17  Sup.  Ct.  37,  and  United 
States  V.  Central  Pac.  R.  R.  Co.,  118  U.  S.  238,  30  L.  Ed.  174,  6  Sup.  Ct. 
1039,  all  arguendo. 

104  n.  8.  668-680,  26  L.  Ed.  886,  KOSHKONONO  ▼.  BUBTON. 

•Coupons  are  complete  negotiable   instruments,  upon  which   separate 
actions  may  be  maintained.  ' 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  328,  46  L.  Ed.  668,  22 
Sup.  Ct.  336,  holding  suit  by  transferee  of  bonds  not  within  jurisdiction 
of  Circuit  Court,  he  holding  same  for  collection  only  and  separable 
bonds  were  united  to  secure  jurisdictional  amount ;  California  Safe 
Deposit  etc.  Co.  v.  Sierra  Valleys  Ry.  Co.,  158  Cal.  693,  Ann.  Cas.  1912A, 
729,  112  Pac.  275,  action  on  interest  coupons  detached  and  transferred 
to  others  by  bondholders  was  barred  by  four-year  statute  of  limitations, 
which  commences  to  run  from  date  of  their  maturity;  Crowder  v.  Mor- 
pry,  61  Wash.  628,  112  Pac.  743,  where  interest  is  evidenced  by  coupon 
notes,  statute  runs  from  their  maturity,  but  where  contract  is  merged 
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in  judgment  and  statute  of  limitations  has  run  against  judgment,  in- 
terest on  original  debt  is  barred;  Granniss  v.  Cherokee  Twp.,  47  Fed. 
430y  holding  bond  and  interest  coupons  are  separable  promises;  Broad- 
foot  V.  FayetteviUe,  124  N.  C.  493,  70  Am.  St.  Rep.  619,  32  S.  £.  808, 
holding  statute  of  limitations  commences  to  run  on  coupons  from  time 
of  maturity;  New  York  etc.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  645, 
38  L.  Ed.  852, 14  Sup.  Ct.  958,  holding  detached  coupons  possess  all  the 
elements  of  bond;  McGahey  v.  Virginia,  135  U.  S.  705,  706,  84  L.  Ed. 
317,  10  Sup.  Ct.  985,  Armstrong  v.  Mutual  Life  Ins.  Co.,  20  Blatchf. 
497,  11  Fed.  576,  and  Whitford  v.  Clark  County,  13  Fed.  839,  all 
arguendo. 

Coupons.    Note,  64  Am.  Dec.  441,  446. 

It  is  within  power  of  legislature  to  bar  salts  upon  wrlstlTig  cansea, 
unless  brouglit  within  'a  reasonable  time. 

Approved  in  Soper  v.  Lawrence  Bros.  Co.,  201  U.  S.  370,  50  L.  Ed. 
792,  26  Sup.  Ct.  473,  twenty  years'  adverse  possession  of  wild  land 
before  passage  of  Me.  Pub.  Laws,  1895,  c.  162,  bars  suit  by  former 
owner  for  possession  if  adverse  possession  did  not  continue  for  five 
years  following  passage  of  act ;  Blackburn  v.  Irvine,  205  Fed.  228,  123 

C.  C.  A.  405,  Act  Ohio  1902,  providing  action  upon  liability  of  stock- 
holders can  only  be  brought  within  eighteen  months  after  debt  or  obli- 
gation shall  become  enforceable  against  stockholders,  did  not  apply  to 
pending  proceedings;  Wilder  v.  Dennis,  202  Fed.  677,  121  C.  C.  A.  77, 
provision  of  Virginia  act  of  March  7,  1900,  that  no  suit  shall  be  brought 
to  set  aside,  cancel  or  amend  tax  deed,  except  for  fraud,  unless  brought 
within  two  years  after  deed  is  recorded,  applies  to  action  of  ejectment, 
as  well  as  suit  in  equity,  but  does  not.  apply  to  tax  deed  executed  and 
recorded  prior  to  its  passa^;  Lamb  v.  Powder  River  Livestock  Co., 
132  Fed.  439,  67  L.  R.  A.  668,  65  C.  C.  A.  570,  holding  void  Colo.  Sess. 
Laws,  1895,  p.  239,  as  amended  by  Sess.  Laws,  1899,  p.  248,  prescribing 
limitation  on  action  on  judgments;  United  States  v.  Cadarr,  24  App. 

D.  C.  154,  where  statute  provided  that  person  held  to  bail  or  committed 
must  be  indicted  within  nine  months,  in  case  of  person  committed  sub- 
sequent to  passage  of  act,  but  prior  to  its  taking  effect,  time  must  be 
reckoned  from  date  of  passage  of  act;  Gwin  v.  Brown,  21  App.  D.  C. 
311,  where  new  statute  of  limitations  saves  rights  to  party  under  dis- 
ability for  two  years  after  its  removal,  repeals  statute  allowing  ten 
years  after  removal  of  disability  to  assert  rights,  and  action  of  eject- 
ment is  brought  by  one  formerly  under  disability  of  infancy  within 
ten  years  from  removal  of  disability,  and  within  two  years  from  re- 
pealing' statute,  whether  action  was  within  reasonable  time  was  for 
jury;  Bradley  v.  Lightcap,  201  111.  523,  66  N.  E.  550,  holding  where 
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purchaser  on  foreclosure  of  trust  deed  neglects  obtaining  deed  on  his 
certificate  for  five  years  after  expiration  of  redemptioif,  purchaser  ac- 
quires no  title;  Norris  v.  Tripp,  111  Iowa,  118,  82  N.  W.  611,  holding 
legislature  may  not  bar  instanter  suit  on  existing  cause  of  action,  but 
must  give  reasonable  time  within  which  to  prosecute  same  under  new 
statute;  McNamara  v.  Marx,  136  La.  161,  66  South.  765,  act  of  1912, 
providing  that  action  to  annul  sale  of  real  estate  to  effect  partition,  on 
ground  that  part,  not  whole,  of  property  was  sold,  shall  be  prescribed 
by  lapse  of  six  months  from  promulgation  of  act,  applies  to  minors,  and 
is  valid;  Kreylii^  v.  O'Reilly,  97  Mo.  App.  392,  71  S.  W.  374,  holding 
statute  barring  foreclosure  of  mortgage  under  trust  deed  in  two  years 
applies  to  suit  to  enforce  mortgage  against  surplus  resulting  from  sale 
under  prior  mortgage;  Graves  v.  Howard,  159  N.  C.  603,  Ann.'  Oas. 
1914C,  565,  75  S.  E.  1002,  statute  of  1905,  providing  that  whenever 
action  to  foreclose  mortgage  is  barred  by  limitations,  authority  to  exe- 
cute power  of  sale  shall  be  barred  January  1,  1907,  was  not  invalid,  as 
reasonable  time  was  given  for  execution  of  power;  Gaffney  v.  Jones, 
44  Wash.  163,  87  Pac.  116,  where  judgment  creditor  had  reasonable 
time  within  which  to  enforce  judgment,  act  taking  away  right  to  revive 
judgment  was  valid ;  Cole  v.  Van  Ostrand,  131  Wis.  467,  110  N.  W.  889, 
enlai^ment  of  term  of  limitation  upon  actions  to  set  aside  tax  deeds  as 
void  by  substitution  of  three  years  for  nine  months  did  not,  as  to  one  in 
whose  favor  limitations  had  not  completely  run,  impair  obligation  of  con- 
tract or  deprive  him  of  due  process  of  law;  Oshkosh  Waterworks  Co.  v. 
City  of  Oshkosh,  109  Wis.  218,  85  N.  W.  380,  holding  city  charter  amend- 
ment requiring  no  suit  to  be  brought  against  city  until  claim  was  disal- 
lowed by  council  did  not  render  amendment  invalid  as  impairing  con- 
tracts ;  Merchants'  Nat.  Bank  of  Bismarck  v.  Braithwaite,  7  N.  D.  372,  66 
Am.  St.  Rep.  661,  75  N.  W.  248^  holding  State  may  lessen  time  in  which 
actions  may  be  brought  on  judgments ;  Cranor  v.  School  Dist.  No.  2,  151 
Mo.  124,  52  S.  W.  233,  holding  law  shortening  period  of  limitation  invalid, 
unless  a  reasonable  time  is  allowed  in  which  to  commence  suit ;  Campbell 
V.  Haverhill,  155  U.  S.  615,  89  L.  Ed.  282,  15  Sup.  Ct.  219,  holding  State 
statute  of  limitations  applies  to  actions  at  law  for  infringement  of 
patents;  Vance  v.  Vance,  108  U.  S.  521,  27  L.  Ed.  811,  2  Sup.  Ct.  859, 
Wheeler  v.  Jackson,  137  U.  S.  255,  84  L.  Ed.  663,  11  Sup.  Ct.  78,  United 
States  V.  Chong  Sam,  47  Fed.  886,  Dow  v.  Northern  R.  R.,  67  N.  H. 
56,  36  Atl.  538,  and  Stem  v.  Bates,  9  N.  M.  289,  59  Pac.  326,  all  ar- 
guendo. 

Distinguished  in  Metcalf  v.  Watertown,  153  U.  S.  683,  88  L.  Ed.  866, 
14  Sup.  Ct.  952. 

Retrospective  operation  of  statutes  of  limitation.    Note,  111  Am. 
St.  Rep.  455. 
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Constitutionality  of  new  limitation  of  actions  applying  to  existing 
causes  of  action  as  dependent  upon  its  reasonableness.    Note, 
.   .  8  A2UL  Oas.  525. 

Interest  coupons  on  municipal  bonds  draw  interest  wben  oTerdue. 
Approved  in  Drexel  State  Bk.  v.  City  of  La  Moure,  207  Fed.  703, 
warrants  in  special  assessment  funds  and  attached  interest  coupons 
bear  interest  from  maturity,  and  if  no  rate  is  named,  at  rate  of  seven 
per  cent,  under  North  Dakota  code;  Board  of  Commrs.  of  Ouray  v. 
Oeer,  108  Fed.  482,  47  C.  C.  A.  450,  holding  statute  allowing  interest 
on  any  bond,  bill  or  promissory  note  .after  same  becomes  due,  applies 
to  municipal  bond  interest  coupons,  they  being  in  effect  negotiable; 
Jourolmon  v.  Ewing,  80  Fed.  609,  and  Savings  Bank  &  Trust  Co.  v. 
Gelbach,  8  Wash.  501,  24  L.  R.  A.  362,  36  Pac.  468,  all  arguendo. 

Statute  will  not  be  considered  restrospective  unless  language  wiU  not 
bear  any  other  construction. 

Approved  in  Hall  v.  Chicago  etc.  Ry.  Co.,  149  Fed.  567,  Employers' 
Liability  Act  of  1906,  did  not  apply  to  causes  of  action  existing  at  time 
of  its  adoption ;  State  v.  Haynie,  169  N.  C.  281,  84  S.  E.  387,  statutes 
tending  to  destroy  private  rights  should  be  construed  not  only  strictly, 
but  as  not  retrospective,  and  conviction  for  obstruction  of  right  of 
way  declared  cartway  under  invalid  statute  is  reversed;  Nash  v.  El 
Dorado  County,  11  Sawy.  90,  24  Fed.  255,  arguendo. 

Constitutionality  of  recording  acts  with  respect  to  pre-existing  in- 
struments.   Note,  5  Ann.  Caa.  259. 

Where  existing  law  permits  recovery  of  interest  upon  overdue  coupons, 
subsequent  law  declaring  interest  not  recoverable  upon  interest  is  inappli- 
cable to  such  existing  contracts. 

Approved  in  Rondot  v.  Rogers  Tp.,  99  Fed.  209,  39  C:  C.  A.  462, 
holding  State  Supreme  Court  holding  election  of  township  invalid  does 
not  invalidate  bonds  sold  before  said  decision;  Seton  v.  Hoyt,  34  Or. 
280,  75  Am.  St.  Rep.  649,  55  Pac.  970,  holding  county  treasurer  indors- 
ing *'not  paid  for  want  of  funds,"  entitled  holder  thenceforth  to  draw 
-the  then  legal  interest  rate,  though  same  is  changed  later. 

When   statute  of  limitations  runs  figainst   county  and  like  war- 
rants.   Note,  8  Am.  St.  Rep.  206. 

When  statute  of  limitations  begins  to  run  against  bonded  indebt- 
edness of  municipality.    Note,  14  Ann.  Oas.  102. 

Time  limitation  begins  to  run  against  action  on  general  municipal 
bonds.    Note,  16  L.  R.  A.  (N.  S.)  804. 
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104  U.  S.  680-687,  26  L.  Ed.  891,  OHIOAGO  IBTO.  BY.  OO.  ▼.  UNITED 
STATES. 

Order  of  postmaster-general,  reducing  compensatloki,  mider  aets  of.  1976 
and  1878,  is  invalid  as  applied  to  a  contract  entered  Into  in  1875  for  four 
years,  and  company  Is  not  estopped  from  urging  Invalidity  t>y  compliance 
with  the  order  under  protest. 

Approved  in  Slavens  v.  United  States,  196  U.  S.  236,  49  L.  Ed.  461, 
25  Sup.  Ct.  229,  postmaster-general  may  cancel  mail  contract,  service 
under  which  has  materially  decreased  by  using  street-cars  to  carry  mail ; 
Sawyer  v.  Gray,  205  Fed.  162,  right  to  select  vacant  land  as  lieu  land 
for  tract  within  forest  reserve  will  support  suit  in  equity  to  have  pat- 
entee declared  trustee,  where  through  mistake  Land  Department  has  not 
acted  on  his  application;  Jacksonville  etc.  R.  R.  Co.  v.  United  States, 
118  U.  S.  627,  30  L.  Ed.  278,  7  Sup.  Ct.  48,  holding  railroad  must  trans- 
port mail  for  reasonable  compensation  fixed  by  postmaster-general; 
Chicago  etc.  Ry.  Co.  v.  United  States,  104  U.  S.  688,  26  L.  Ed.  894, 
following  rule;  Eastern  R.  R.  Co.  v.  United  States,  129  U.  S.  396,  32 
L.  Ed.  732,  9  Sup.  Ct.  321,  Fristoe  v.  Blunl,  92  Tex.  80,  45  S.  W.  999, 
and  St.  Paul  etc.  R.  R.  v.  United  States,  112  U.  S.  735,  28  L.  Ed.  861, 
5  Sup.  Ct.  367,  all  arguendo. 

104  TJ.  8.  687-689,  26  L.  Ed.  893,  CHICAGO  ETC.  BT.  CO.  ▼.  UNITED 
STATES. 

Order  of  postmaster-general,  under  act  of  1876,  reducing  compensation 
of  railroad  for  carrying  malls,  Is  invalid  as  to  a  prior  contract,  and  acquies- 
cence of  railroad,  after  protest,  does  not  estop  it  firom  contesting  claim. 

Cited  in  St.  Paul  etc.  R.  R.  Co.  v.  United  States,  112  U.  S.  735,  28 
L.  Ed.  861,  5  Sup.  Ct.  367,  arguendo. 

104  n.  S.  689-693,  26  It.  Ed.  894,  liASON  v.  SABOEKT. 

Bight  to  a  legacy,  payable  upon  death  of  a  life  tenant,  did  not  accrue, 
within  meaning  of  act  of  Congress  of  1866,  taxing  Inheritances,  until  death 
of  such  life  tenant;  hence,  where  law  was  repealed  during  his  life,  no  tax 
was  payable. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  75,  44  L.  Ed.  983,  20  Sup. 
Ct.  761,  holding  amount  of  each  distributive  share  and  not  whole  of 
decedent's  personal  estate  is  the  amount  upon  which  progressive  rate 
of  war  tax  is  imposed;  Beer  v.  Moffatt,  192  Fed.  990,  holding  that 
though  daughters  might  not  have  been  able  to  recover  under  New  Jer- 
sey statutes  from  executors,  income  to  which  they  were  entitled  under 
bequest  prior  to  July  1,  1902,  their  interests  were  vested  prior  to  that 
date,  and  were  not  relieved  from  revenue  tax  by  act  of  Congress  of 
June  27, 1902 ;  Westhus  v.  Union  Trust  Co.,  164  Fed.  800,  801,  90  C.  C.  A, 
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441,  life  estate  to  son  in  income  of  trust  property  was  vested  at  time 
of  testator's  death  in  December,  1901,  and  tax  was  imposed  at  snch 
time  without  reference  to  when  it  became  due  and  payable;  Eidman  v. 
Tilghman,  136  Fed.  143,  69  C.  C.  A.  139,  affirming  Tilghman  v.  Eidman, 
131  Fed.  652,  and  holding  legacies  left  by  testator  who  died  prior  to 
July  1,  1902,  at  which  time  act  repealing  War  Revenue  Act,  1898, 
§§29,  30,  took  effect,  are  not  taxable  thereunder;  Shanley  v.  Herold, 
141  Fed.  426,  427,  where  testator  left  residuary  estate  in  trust  until 
death  or  remarriage  of  widow,  then  to  be  divided  among  sons,  and  until 
such  time  income  to  be  divided  between  widow  and  sons,  reversionary 
interest  of  sons  not  subject  to  War  Revenue  Act  1896,  §§29,  30,  as 
amended  in  1901;  dissenting  opinion  in  Hertz  v.  Woodman,  218  U.  S. 
228,  230,  231,  64  L.  Ed.  1011,  1012,  30  Snp.  Ct.  621,  majority  hold- 
ing that  upon  passing  by  death  of  vested  right  to  immediate  posses- 
sion of  legacy,  tax  was  imposed  by  War  Revenue  Act  of  1898,  which  was 
saved  by  saving  clause  of  repealing  act  of  April  12,  1902;  United  States 
V.  Kelly,  28  Fed.  845,  846,- holding,  where  right  to  tax  did  not  accrue 
until  repeal,  it  could  not  be  collected;  Matter  of  McPherson,  104  N.  Y. 
317,  58  Am.  Bep.  604,  10  N.  E.  686,  holding  tax  on  inheritances  is  con- 
stitutional; Sturges  V.  United  States,  117  U.  ^.  365,  29  L.  Ed.  920, 
6  Sup.  Ct.  767,  and  State  v.  Mann,  76  Wis.  478,  45  N.  W.  529,  all  ar- 
guendo. 

Distinguished  in  Hertz  v.  Woodman,  218  U.  S.  220,  223,  224,  54  L.  Ed. 
1008,  1009,  30  Sup.  Ct.  621,  upon  passii^  by  death  of  vested  right 
to  immediate  possession  of  l^acy,  tax  was  imposed  by  War  Revenue 
Act  of  1898,  which  was  saved  by  saving  clause  of  repealing  act  of 
April  12,  1902. 

Constitutionality  of  laws  affecting  taxation  of  collateral  inheri- 
tances.   Note,  41  Ami  St.  Rep.  580. 

Time  for  taxing  future  estates  under  succession  tax  acts.    Note, 
6  Ann.  Cas.  237. 

Effect  of  repeal  of  succession  tax  law  on  estate  of  one  previously 
dying.  •  Note,  8  L.  B.  A.  (N.  S.)  1211. 

104  n.  S.  694-707,  26  L.  Ed.  896,  MEBBITT  ▼.  WELSH. 

Executive  department  cannot  supply  the  defects  of  coBtoms  legislation. 
Distinguished  in  Stratton  v.  Oceanic  Steamship  Co.,  140  Fed.  834,  72 
C.  C.  A.  241,  treasury  regulation  requiring  master  or  owner  of  vessel 
bringing  in  alien  in  transit  to  foreign  country  to  deposit  head  tax  pro- 
vided by  U.  S.  Comp.  Stats.  Supp.  1905,  p.  274,  is  valid ;  Borden  v.  United 
States,  132  F^d.  206,  requirement  in  Treasury  Department  regulations 
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of  proof  of  registry  of  grandsires  and  grand  dams  of  animals  imported 
for  breeding  purposes,  does  not  contravene  Comp.  Stats.  1901,  p.  1679. 
Distinguished  also  in  American  Sugar  etc.  Co.  v.  United  States,  91  Fed. 
647. 

Congress  alone  has  power  to  lay  and  collect  taxes  and  duties. 
Approved  in  Siegfried  v.  Phelps,  14  Sawy.  363,  40  Fed.  661,  holding 
Secretary  of  Treasury  not  authorized  to  impose  burdens  on  commerce; 
Balfour  v.  Sullivan,  10  Sawy.  104,  19  Fed.  679,  holding  Secretary  of 
Treasury  not  authorized  to  make  exception  to  customs  act;  Moller  v. 
Merritt,  24  Blatchf.  215,  29  Fed.  681,  United  States  v.  Two  Hundred 
a^d  Fifty  Kegs  of  Nails,  61  Fed.  414,  9  C.  C.  A.  558,  and  United  States 
V.  Two  Hundred  and  Fifty  Kegs  of  Nails,  52  Fed.  233,  arguendo. 

Where  legislattve  Intent  is  dear,  statate  needs  no  constniction. 
Approved  in  Macy  v.  Browne,  224  Fed.  362,  140  C.  C.  A.  45,  where 
tea  imported  is  rejected,  thougli  superior  to  standard  in  purity,  on 
ground  that  it  contains  coloring  matter,  not  affecting  its  purity,  suit 
by  importer  to  restrain  Federal  tea  board  from  excluding  tea  was  not 
premature;  United  States  v.  Thompson,  189  Fed.  841,  Revised  Statute, 
§  3296,  making  it  unlawful  to  remove  spirits  on  which  tax  has  not  been 
paid  except  from  registered  distillery  to  designated  place  of  deposit, 
applies  to  removals  from  illicit  as  well  as  from  registered  distillery. 

Under  Bevised  Statutes,  §2604,  and  act  of  1876,  sole  test  of  dntiable 
quall^  pf  sngarsy  to  which  an  artificial  color  was  not  gtvwi  after  they  had 
been  manufactured,  is  their  actnal  color. 

Approved  in  United  States  v.  Citroen,  223  U.  S.  415,  66  L.  Ed.  488, 
32  Sup.  Ct.  259,  pearls  unset  and  unstrung  are  jdutiltble.  Tinder  para- 
graph 436  of  Tariff  Act  of  1897,  at  ten  per  centimi,  and  not  under 
paragraph  434  at  sixty  per  centum,  because  capable  of,  or  intended  for, 
being  strung  as  necklace;  Hills  Bros.  Co.  v.  United  States,  123  Fed. 
478,  59  C.  C.  A.  412,  holding  halved  lemons  in  brine  are  ''fruits  in 
brine,"  and  on  free  list  are  not  lemon  peel,  and  dutiable,  though  brine 
renders  pulp  inedible;  United  States  v.  Schoverling,  146  U.  S.  81,  S6 
L.  Ed.  895,  13  Sup.  Ct.  26,  holding  construction  should  be  favorable 
to  importer;  In  re.  Smith,  60  Fed.  601,  where,  by  concentrating  cherry 
-juice,  duty  is  avoided,  this  is  allowable,  in  absence  of  statutory  provi- 
sion; United  States  v.  Irwin,  78  Fed.  801,  24  C,  C.  A.  349,  construing 
Tariff  Act  of  1890  as  to  shotguns;  The  Euripides,  63  Fed.  141,  deter- 
mining damages  to  cargo  of  sugar. 

Distinguished  in  Stone  &  Downer  Co.  v.  United  States,  147  Fed.  605, 
607,  determining  rate  of  duty  where  two  kinds  of  wools  changed  in 
condition  by  mixing  in  same  bale  to  make  mixture  subject  to  lower 
duty  provided  for  poorer  kind;  Falk  v.  Robertson,  137  U.  S.  233,  S4 
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L.  Ed.  647,  11  Sup.  Ct.  43,  construing  tariff  law  of  1883  as  to  tobacco; 
Patton  v.  United  States,  159  tJ.  S.  507,  40  L.  £d.  236,  16  Sup.  Ct.  91, 
as  to  wool. 

104  n.  8.  708-710,  26  It.  Bd.  901,  OEBBlilN  aAVINOfl  BANK  ▼.  ABOH- 
BOIJ). 

Not  cited. 

104  U.  8.  711-727,  26  L.  Ed.  002,  AMEBICAN  PBINTIKCK-HOnSE  FOB 
THE  BIJin>  ▼.  TBn8TEE8. 

Acceptance, of  legislative  amendments  to,  corporate  charter.    Note, 
63  Am.  Dec.  462,  466. 

104  U.  8.  728-734,  26  L.  Ed.  908,  X7N1TED  8TATES  v.  BEAL  ESTATE 
aAVIN08  BANK; 

Court  of  Claims  has  Jurisdiction  of  action  to  recover  taxes  and  penalties 
of  tbe  character  mentioned  in  Bevised  Statutes,  §§  3220,  3223,  illegally 
levied  by  Federal  government. 

Approved  in  Dooley  v.  United  States,  182,  .229,  45  L.  Ed.  1080,  21 
Sup.  Ct.  765,  holding  Circuit  Court  has  jurisdiction  to  recover  back 
duties  illegally  exacted  and  paid  under  protest  upon  imports  into  Porto 
Rico  from  New  York ;  United  States  v.  Harmon,  147  U.  S.  275,  37  L.  Ed. 
167,  13  Sup.  Ct.  330  <affirming  43  Fed.  564),  holding  action  of  account- 
ing officer  is  not  conclusive  in  a  suit  between  the  United  States  and 
an  individual ;  Commissioners  of  Sinking  Fund  of  Louisville  v.  Buckner, 
48  Fed.  535,  Logan  County  v.  United  States,  169  U.  S.  257,  42  L.  Ed. 
788,  18  Sup.  Ct.  361,  Medbury  v.  United  States,  173  U.  S.  498,  48  L.  Ed, 
779,  19  Sup.  Ct.  505,  and  United  States  v.  Louisville,  169  U.  S.  253,  42 
L.  Ed.  787,  18  Sup.  Ct.  360,  all  arguendo. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Cas.  1916A,  292,  293,  295,  296,  301,  303,  304,  305,  308. 

Act  of  leaving  appeal  from  Illegal  tax,  with  collector,  for  transnrisrton 
to  commissioner  of  internal  revenue,  is  a  sufficient  presentation  of  appeal 
to  latter. 

Approved  in  Chesebrough  v.  United  States,  192  U.  S.  263,  48  L.  Ed. 
486,  24  Sup.  Ct.  265,  holding  written  application  to  revenue  commis- 
sioner to  refund  money  voluntarily  spent  for  stamps  not  appeal  to  him 
within  Rev.  Stats.,  §  3226,  entitling  petitioner  to  sue ;  United  States  v. 
Finch,  201  Fed.  97,  Ann.  Oas.  1916A,  819,  119  C.  C.  A.  433,  holding  Fed- 
eral District  Court  had  jurisdiction  of  action  to  recover  money  paid 
under  erropeous  assessment  imposed  as  internal  revenue  tax  and  pen- 
alty; Hastings  v.  Herold,  184  Fed.  764,  suit  against  collector  to  recover 
oleomargarine  taxes  alleged  to  have  been  wrongfully  assessed  was  pre- 
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mature  where  application  for  abatement  was  denied,  but  no  applieation 
pursuant  to  Form  46  for  return  of  moneys  was  made ;  De  Bary  v.  Dunne, 
162  Fed.  963,  under  statute  requiring  appeal  to  commissioner  as  condi- 
tion precedent  to  action  to  recover  internal  revenue  taxes,  claim  for 
abatement  presented  to  commissioner  and  rejected  was  equivalent  to 
appeal;  Christie-Street  Com.  Co.  v.  United  States,  136  Fed.  329,  330, 
69  C.  C.  A.  464  (affirming  129  Fed.  508),  holding  action  against  United 
States  on  claim  to  recover  back  internal  revenue  taxes  illegally  col- 
lected which  has  been  presented  to,  but  not  approved,  by  internal 
revenue  commissioner,  is  barred  two  years  after  cause  of  action  accrues. 

104  n.  8.  735-736,  26  L.  Ed.  909,  POTT  v.  ASTHUB. 

Books  imported  in  Angost,  1874,  were  subject  to  s  doty  of  twenty-five 
per  cent  ad  valorem. 

Cited  in  United  States  v.  Temple,  105  U.  S.  99,  26  L.  Ed.  968,  ar- 
guendo. 

104  U.  S.  737-767,  26  Ik  Ed.  910,  HEAU)  v.  BIOE. 

Identity  of  patent  and  reissne  is  a  question  of  law  where  it  can  be 
determined  from  an  examination  of  the  letters  patent. 

Approved  in  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  196,  38  L.  Ed.  127, 
14  Sup.  Ct.  314,  Market  St.  Ry.  Co.  v.  Rowley,  155  U.  S.  626,  39  L.  Ed. 
287,  15  Sup.  Ct.  226,  Singer  Mfg.  Co.  v.  Brill,  54  Fed,  382,  4  C.  C.  A. 
374,  and  Russell  v.  Kern,  64  Fed.  583,  all  following  rule;  Singer  Mfg. 
Co.  V.  Cramer,  192  U.  S.  275,  48  L.  Ed-  443,  24  Sup.  Ct.  295,  holding 
question  of  infringement  where  patents  are  comprehensible  and  clear 
is  question  of  law  determinable  on  writ  of  er]:or;  Heide  v.  Panoulias, 
]88  Fed.  916,  110  C.  C.  A.  656,  in  action  at  law  to  recover  damages  for 
infringement,  where  evidence  is  conflicting  on  question  of  invention  dis- 
closed^ by  patent  and  of  infringement,  such  questions  are  for  jury; 
Connors  v.  Onnsby,  148  Fed.  14,  78  C.  C.  A.  181,  holding  void  Ormsby 
reissue  No.  11,639,  for  transom-lifter;  Cramer  y.  Singer  Mfg.  Co.,  147 
Fed.  920,  78  C.  C.  A.  53,  Cramer  patent  No.  271,426,  for  sewing-machine 
treadle,  is  not  infringed  by  device  of  Diehl  patent  No.  306,469;  In  re 
Lacroix,  30  App.  D.  C.  306,  claims  of  reissue  application  identical  with 
claims  of  original  application  canceled  by  applicant  in  response  to  offi- 
cial objection  are  properly  disallowed  as  abandoned;  In  re  Heroult, 
29  App.  D.  C.  48,  where  foreign  inventor  of  process  for  making  metals 
in  electric  furnace,  although  disclosing  process  in  original  application, 
made  specific  claim  only  for  electric  furnace  and  was  granted  patent, 
and  on  being  advised  that  patent  did  not  cover  process,  without  unneces- 
sary delay,  applied  for  reissue,  applicant  was  entitled  to  reissue. 
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Patent  originally  issaed  for  one  iBTontion  cannot  be  surrendered  as 
basis  for  reissue  for  another. 

■  ,  ■ 

Approved  in  Yale  etc.  Mfg.  Co.  v.  Sargent  &  Co.,  97  Fed.  107,  holding 
an  improvement  in  an  ordinary  mortise' lock  making  the  same  more  use- 
ful and  secure  does  not  disclose  a  patentable  invention;  Gage  v.  Her- 
ring, 107  U.  B.  645,  27  L.  Ed.  603,  2  Sup.  Ct.  824,  holdi'ng  reissued  patent 
for  «cooling  meal,  enlarging  original,  is  void ;  Moffitt  v.  Rogers,  106  U.  S. 
428,  27  L.  Ed.  78,  1  Sup.  Ct.  74,  holding  reissued  patent  for  heel- 
stiffeners,  enlarging  original,  is  void;  Wing  v.  Anthony,  106  U.  S.  146, 
147,  27  L.  Ed.  112,  1  Sup..  Ct.  97,  holding  reissued  patent  for  taking 
photo<^aphic  impressions,  enlarging  original,  is  void ;  McMurray  v.  Mal- 
lory.  111  U.  S.  103,  28  L.  Ed.  866,  4  Sup.  Ct.  378,  holding  reissue  patent 
for  soldering  machines,  enlarging  original,  is  void;  Torrent  &  Arms 
Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed.  846,  5  Sup.  Ct.  507, 
holding  reissued  patent  for  improved  machine  for  rolling  sawlogs,  en- 
larging original,  is  void ;  Burt  v.  Evory,  133  U.  S.  359,  33  L.  Ed.  651,  10 
Sup.  Ct.  397,  holding  reissued  patent  for  improvement  in  boots  and 
shoes,  enlarging  original,  is  void ;  Fond  du  Lac  County  v.  May,  137  U.  S. 
406,  84  L.  Ed.  718,  11  Sup.  Ct.  102,  holding  reissued  patent  for  improve- 
ment in  jails,  enlarging  original,  is  void;  Corbin  Cabinet  Lock  Co.  v. 
Eagle  Lock  Co.,  150  U.  S.  43,  87  L.  Ed.  991,  14  Sup.  Ct.  30,  holding 
reissued  patent  for  locks,  enlarging  original,  is  void ;  Wooster  v.  Handy, 
22  Blatchf.  333,  21  Fed.  66,  holding  reissued  patent  for  ruffling  machine, 
enlarging  original,  is  void;  United  States  Bung  etc.  Co.  v.  Independent 
Bung  etc.  Co.,  24  Blatchf.  409,  31  Fed.  79,  holding  reissued  patent  for 
improvements  in  bungs  for  casks,  enlai^ng  original,  is  void;  Gait  v. 
Parlin  &  Arendorf  Co.,  60  Fed.  422,  9  C.  C.  A.  49,  holding  improvement 
in  wheelbarrows  void  for  want  of  novelty;  Green  v.  American  Soda 
Fountain  Co.,  78  Fed.  123,  24  C.  C.  A.  41,  hdlding  reissued  patent  for 
soda-water  fountain,  enlarging  original,  is  void;  Morris  v.  McMillin, 
112  U.  S.  249,  28  L.  Ed.  704,  5  Sup.  Ct.  221,  Eachus  v.  Broomall,  115 
U.  S.  436,  29  L.  Ed.  422,  6  Sup.  Ct.  232,  Appleton  Mfg.  Co.  v.  Star  Mfg. 
Co.,  60  Fed.  415,  9  C.  C.  A.  42,  Russell  v.  Kern,  69  Fed.  97,  16  C.  C.  A. 
154,  and  Union  Gas  etc.  Co.  v.  Doak,  88  Fed.  90,  all  arguendo. 

Combination  which  does  not  bring  about  a  novel  result  is  not  pat^t- 
able. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  Phillips  patent  for  gearing  device  especially  adapted  to  oper- 
ation by  power  of  washing-machines  and  wringers  is  void  as  aggr^a- 
tion  of  old  elements;  Aeolian  Co.  v.  Wanamaker,  221  Fed.  669,  Votey 
patent  for  improvement  in  pianos,  consisting  of  pneumatic  player  at- 
tachment for  grand  pianos  is  void  for  lack  of  invention  in  view  of 
prior  art;  Underfeed  Stoker  Co.  v.  Riley,  214  Fed.  802,  Daley  patent 
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for  underfeed  furnace  discloses  patentable  improvements  over  furnaces 
of  prior  patents  is  valid,  and  is  infringed;  Weir  Prog  Co.  v.  Porter, 
206  Fed.  674,  124  C.  C.  A.  470,  Porter  patent  for  derailing  switch  is 
void  for  lack  of  invention  in  view  of  prior  art,  and  especially  of  Martel 
patent;  Equitable  Asphalt  Maintenance  Co.  v.  Parker-Washington  Co., 
197  Fed.  928,  Lutz  patent  for  machine  for  heating  surfaces,  designed 
for  use  in  repairing  asphalt  pavements,  is  void  for  lack  of  patentable 
novelty  and  invention,  and  is  not  infringed;  Rodiger  v.  Davids  Mfg. 
Co.,  126  Fed.  965,  holding  Rodiger  paste  cup  being  merely  combination 
of  old  devices  performing  old  function  is  void  for  lack  of  patentable 
invention;  Wisconsin  Compressed  Air  House  Cleaning  Co.  v.  American 
Compressed  Air  Cleaning  Co.,  125  Fed.  769,  60  C.  C.  A.  529,  holding 
patent  carpet-cleaner  not  being  an  invention  of  a  primary  character,  a 
subsequent  machine  very  similar  thereto  is  not  an  infringement;  National 
Meter  Co.  v.  Thomson  Meter  Co.,  106  Fed.  540,  holding  description  given 
by  patentee  which  accomplishes  the  result  sought  is  valid,  though  he 
did  not  understand  the  scientific  principles  of  operation ;  Fenton  Metallic 
Mfg.  Co.  V.  Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  215,  in  suit  for 
infringement,  where  experts  are  called  to  testify  as  anticipatory  in- 
ventions, they  should  be  required  to  point  out  resemblances  and  differ- 
ences; Leonard  v.  Lovell,  29  Fed.  314,  holding  patent  for  ice>chest  void 
for  want  of  novelty;  Pennsylvania  R.  R.  Co.  v.  Locomotive  Engine 
Safety  Truck  Co.,  110  U.  S.  494,  28  L.  Ed.  224,  4  Sup.  Ct.  222,  holding 
patent  locomotive  truck  void  for  want  of  novelty;  Thatcher  Heating 
Co.  V.  Burtis,  121  U.  S.  295,  30  L.  Ed.  945,  7  Sup.  Ct.  1039,  arguendo. 

Distinguished  in  Pennsylvania  Globe  Gaslight  Co.  v.  Best,  137  Fed. 
942,  upholding  Campbell  patent  No.  447,757,  for  method  of  employii^ 
hydrocarbon  fluids  for  illuminating  purposes. 

9 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0. 133. 

Bice  patent  for  improvement  in  steam  boilers  waa  anticipated  by 
Morey  patent  for  straw-feeding  attachment  for  fnznaoea. 

Approved  in  Reed  v.  Cropp  Concrete  Mach.  Co.,  218  Fed.  645,  Reed 
patent  for  parts  of  concrete-mixer  is  not  infringed  by  device  of  patent 
for  which  earlier  application  was  made;  In  re  Frasch,  27  App.  D.  C. 
31,  afi^rmii^  decision  of  Commissioner  of  Patents  in  requiring  appli- 
cant to  divide  process  and  apparatus  claim. 

104  U.  8.  767-766,  26  L.  Ed.  017,  BBITTOK  v.  NICOOUiS. 

The  law  presomeB  that  place  of  ezecntion  of  note  is  residence  of  maker. 

Approved  in  Williams  v.  Planters  &  Mechanics'  Nat.  Bank,  91  Tex. 

656,  45  S.  W.  692,  following  rule ;  Rose  v.  McCracken,  20  Tex.  Civ. 

639,  50  S.  W.  153,  holding  no  place  of  payment  designated  in  note,  maker 
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may  designate  place  and  deposit  money  there  to  prevent  his  being  in 
default. 

Distinguished  in  Exchange  Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S. 
284,  287,  28  L.  Ed.  725,  726,  6  Sup.  Ct.  144,  146. 

■  In  Missiflsippi,  notary  employed  by  bank  to  "Wliom  note  was  sent  for 
collection,  to  make  presentment,  demand  and  notice,  is  agent  of  holder, 
and  bank  is  not  liable  for  bis  negligence. 

Approved  in  Ohio  National  Bank  v.  Hopkins,  8  App.  D.  C.  153,  agree- 
ment by  notary  in  consideration  of  his  employment  to  accept  one-half 
asual  fees  in  protestii^  bank's  negotiable  paper  and  that  held,  by  it 
for  collection  is  void,  and  no  defense  in  action  against  bank  to  collect 
fees,  State  v.  Knight,  169  N.  C.  338,  L.  R.  A.  1915r,  898,  86  S.  E.  420, 
statute  authorizing  appointment  of  woman  as  notary  public  is  invalid; 
May  V.  Jones,  88  Ga.  311,  30  Am.  St.  Eep.  157,  15  L.  R.  A.  638,  14 
S.  E.  553,  holding  bank  not  responsible  for  malicious  protest  by  notary; 
Plymouth  County  Bank  v.  Oilman,  9  S.  D.  283,  62  Am.  St.  Rep.  871, 
68  N.  W.  737,  holding  bank  not  responsible  for  negligence  of  lawyer 
employed  to  collect  note;  First  Nat.  Bank  v.  Butler,  41  Ohio  St.  526, 
52  AilL  Rep.  98,  holding  bank  not  responsible  for  default  of  notary 
in  making  presentment;  Power  v.  First  Nat.  Bank,  6  Mont.  267,  12 
Pac.  605,  holding  bank  responsible  for  failure  of  agent  to  account  for 
collection ;  First  Nat.  Bank  v.  German  Bank,  107  Iowa,  545,  70  Am.  St. 
Rep.  218,  44  L.  R.  A.  184,  78  N.  W.  196,  holding  negligence  of  notary 
in  not  making  demand  is  not  chargeable  to  bank. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  38  A21L 
St.  Rep.  776. 

Liability  of  bank  receiving  draft  for  collection  at  a  distance  for 
negligence  of  subagent.    Note,  41  Am.  Rep.  114. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's 
default.^  Note,  52  L.  R.  A.  (N.  S.)  611,  656,  660. 

Miscellaneous.  Cited  in  Opinion  of  th^  Justices,  73  N.  H.  624,  62 
Atl.  971,  woman  cannot  be  notary. 

104  U.  8.  767-768,  26  L.  Ed.  921,  UNITED  STATES  v.  BABBITT. 

Wliere  Judgment  is  rendered  by  consent,  no  errors  will  be  considered 
on  appeal  to  Supreme  Court,  which  are  waived  by  such  consent. 

Approved  in  Ganss  v.  Goldenberg,  39  App.  D.  C.  599,  and  Parish  v. 
McGowan,  39  App.  D.  C.  201,  person  consenting  to  final  judgment  or 
decree  in  court  having  jurisdiction  of  subject  matter  will  not  be  heard 
to  complain  of  error  therein  on  appeal  or  writ  of  error;  Eustis  v.  Hen- 
rietta, 74  Fed.  578,  20  C.  C.  A.  537,  arguendo. 
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Distinguished  in  Olmstead  v.  Webb,  5  App.  D.  C.  45,  decree  was  not 
final  consent  decree  waiving  errors  where  it  recited  notice  of  appeal  and 
its  allowance,  and  amount  of  appeal  bond,  and  did  not  recite  that  it  was 
consent  decree. 

104  U.  8.  76&-770,  26  L.  Ed.  922,  BLAIB  v.  GRAT. 

In  action  by  cjedltor  of  insurance  company,  whose  charter  made  stock- 
holders liable  to  extent  of  their  unpaid  subscriptions  for  losses  exceeding 
the  means  of  the  corporation,  complaint  failing  to  aver  that  liabilities  of 
company  exceeded  its  assets,  Is  demurrable. 

Approved  ih  Brunswick  Terminal  Co.  v.  National  Bank,  99  Fed.  639, 
40  C.  C.  A.  22,  holding  where  statute  of  another  State  prescribes  period 
of  limitation  regarding  corporation  liability,  law  of  forum;  if  contrary, 
does  not  govern;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  756,  30 
L.  Ed.  829,  7  Sup.  Ct.  762,  arguendo. 

104  U.  S.  770-771,  26  L.  Ed.  022,  POPPE  v.  LAKOFOBD. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  588. 

104  XT.  8.  771-774,  26  I..  Ed.  923,  LOUDON  V.  TAZIKO  DI8TBI0T  OF 
SHELBY  COUNTY. 

Interest  is  measure  of  damages  for  withholding  money  due  on  contract. 
Approved  in  In  re  Ashland  Emery  &  Corundum  Co.,  229  Fed.  832, 
one  per  cent  per  month  on  overdue  franchise  tax,  as  required  by  New 
Jersey  statute,  is  in  excess  of  legal  interest,  and  such  excess  is  not 
entitled  to  priority  of  payment  in  bankruptcy;  Tredegar  Co.  v.  Sea- 
board Air  Line  Ry.,  183  Fed.  290,  106  C.  C.  A.  501,  holding  claimant 
against  railroad  in  hands  of  receiver  is  entitled  to  recover  interest  from 
maturity  of  its  claim  up  to  time  of  receiver's  appointment;  Harrison 
V.  Clarke,  164  Fed.  541,  90  C.  C.  A.  413,  in  suit  to  wind  up  partnership 
and  recover  damages  for  breach  of  contract,  complainant  was  not  enti- 
tled to  damages  for  loss  of  profits,  which  were  too  uncertain  and  specu- 
lative, nor  beyond  legal  interest  on  sums  advanced;  Baumgarten  v. 
Alliance  Assur.  Co.,  159  Fed.  277,  under  section  3302,  California  Civil 
Code,  insured  could  not  recover  damages  in  addition  to  interest  for 
insurer's  alleged  willful  and  fraudulent  refusal  to  settle  loss,  except  by 
payment  of  fifty  per  cent  thereof  in  full;  United  Shoe  Mach.  Co.  v. 
Abbott,  158  Fed.  764,  86  C.  C.  A.  118,  agreement  in  contract  for  lease 
of  property  to  give  debtor  discount  in  excess  of  legal  interest  for  pay- 
ment of  rental  before  due  is  valid ;  Goif  v.  United  States,  22  App.  D.  C. 
537,  in  action  on  official  bond  for  ten  thousand  dollars,  where  verdict 
was  for  nine  thousand  three  luindred  and  three  dollars,  and  seventy 
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cents,  with  interest,  amounting  at  date  of  verdict  to  over  sixteen  thou- 
sand dollars,  it  was  error  for  trial  court  to  refuse  to  enter  judgment 
against  surety  for  amount  of  verdict  and  to  enter  judgment  for  ten 
thousand  dollars;  District  of  Columbia  v.  Metropolitan  R.  R.  Co.,  8 
App.  D.  C.  377,  where  debt  is  not  paid  when  due  through  fault  of 
debtor,  damages  eqtial  to  legal  interest  for  time  party  is  in  default 
will  be  allowed,  provided  cbtim  is  made  for  such  in  declaration;  Empire 
State  Surety  Co.  v.  Lindenmeier,  54  Colo.  504,  Ann.  Oaa.  19140,  1189, 
131  Pac.  440,  surety  is  liable  only  to  extent  of  penalty  of  bond,  but 
interest  may  be  allowed  from  time  of  default,  though  judgment  then 
exceeds  penalty;  Merchants'  Nat.  Bank  v.  Sevier,  14  F^d.  665,  holding 
stipulation  in  note  for  attorney's  fee  is  a  cover  for  usury,  and  void; 
Amott  V.  Spokane,  6  Wash.  St.  450,  33  Pac.  1066,  dissenting  opinion 
in  Banewur  v.  Levenson,  171  Mass.  19,  50  N.  E.  14,  and  Danforth  v. 
Tennessee  etc.  R.  R.  Co.,  93  Ala.  622,  11  South.  63,  arguendo. 

One  whose  appeal  has  been  dismissed  cannot  be  heard  in  opposition  to 
tbe  decree. 

Approved  in  Swager  v.  Smith,  194  Fed.  765,  114  C.  C.  A.  482,  mere 
assertion  of  error  in  appellee's  brief,  where  no  cross-appeal  was  taken, 
was  insufficient  to  confer  jurisdiction  on  appellate  court  to  review  error 
alleged;  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  535,  27  L.  R.  A.  (N.  S.) 
200,  98  C.  C.  A.  309,  appellee  who  takes  no  appeal  or  writ  of  error  cannot, 
by  assigning  cross-eiTors,  confer  jurisdiction  upon  Federal  appellate 
court  to  review  rulings  against  him  in  court  below;  dissenting  opinion 
in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  567,  83 
C.  C.  A.  431,  majority  holding  in  action  on  employer's  liability  bond 
that  instruction  should  be  construed  to  mean  that  plaintiff  admitted  only 
that  employer's  statement  was  executed  and  delivered  for  some  purpose, 
and  not  that  it  was  basis  of  contract;  BoUes  v.  Outing  Co.,  175  U.  S. 
268,  44  L.  Ed.  158,  20  Sup.  Ct.  94,  holding  person  who  does  not  take  out 
writ  of  error  wiD  not  be  heard  to  complain  of  adverse  i-ulings;  Bucki 
etc.  Lumber  Co.  v.  Atlantic  Lumber  Co.,  93  Fed.  766,  35'C.  C.  A.  590, 
In  re  Gribbon,  55  Fed.  876,  5  C.  C.  A.  287,  and  Lowe  v.  Turpie,  147  Ind. 
671,  37  L.  R.  A.  240,  44  N.  E.  31,  arguendo. 

104  V.  8.  775>783,  26  L.  Ed.  924,  WABNOOK  v.  DAVIS. 

Insurance  policy  on  person's  life  may  not  be  assigned  to  iiersons  who 
have  no  insurable  interest  therein. 

Approved  in  Kopetovske  v.  Mutual  Life  Ins.  Co.,  187  Fed.  501,  502, 
505,  111  C.  C.  A.  265,  assignment  of  life  insurance  policy  to  nephew  liv- 
ing in  same  house  and  only  relative  in  United  States,  resting'  on  moral 
obligation  of  insured  to  render  pecuniary  benefit  to  assignee,  was  valid; 
XI— 42 
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Russell  V.  Grigsby,  168  Fed.  582,  583,  585,  586,  587,  94  C.  C.  A.  61,  assi^- 
ment  of  life  insurance  policy  in  consideration  of  one  hundred  dollars  and 
agreement  to  pay  past  due  and  future  premiums  was  void  for  want  of 
insurable  interest,  and  claimant  was  only  entitled  to  receive  from  pro- 
ceeds of  policy  amounts  actually  paid;  Alexander  v.  Lane,  157  Fed.  1002, 
85  C.  C.  A.  677,  and  Mutual  Life  Ins.  Co.  v.  Lane,  151  Fed.  284,  285,  286, 
assignment  of  life  insurance  policy  to  third  i>erson,  not  relative  or  credi- 
tpr  and  having  no  insurable  interest  in  life  of  insured,  is  invalid ;  Qould 
V.  New  York  Life  Ins.  Co.,  132  Fed.  931,  where  bankrupt  held  life 
policy  payable  to  administrators  which  has  no  surrender  value,  and  sur- 
rendered it  to  trustee,  who  failed  to  pay  premiums,  and  bankrupt  com- 
mitted suicide,  administrator  and  not  trustee  entitled  to  proceeds ;  Foster 
V.  Preferred  Accident  Ins.  Co.,  125  Fed.  539,  holding  notwithstanding 
clause  in  policy  relative  to  proof  of  interest,  the  beneficiary  as  ** friend" 
will  be  entitled,  where  insured  continues  paying  and  company  receiving 
premium;  In  re  Slingluff,  106  Fed.  158,  holding  endowment  life  insurance 
policy  assignable  by  its  terms  passes  to  bankrupt  trustee  to  be  realized 
upon  and  made  available  in  payment  of  debts;  Manhattan  Life  Ins.  Co. 
V.  Hennessy,  99  Fed.  68,  39  C.  C.  A.  625,  holding  creditor  to  whom 
debtor  assigns  life  insurance  policy  has  a  continuing  insurable  interest 
where  there  remains  a  balance  still  owing;  McRae  v.  Warmack,  98  Ark. 
56,  57,  33  L.  B.  A.  (N.  8.)  949,  135  S.  W;  809,  assignment  of  life  policy 
to  uncle  in  pursuance  of^  agreement  entered  into  at  time  of  issuance  of 
policy  is  invalid;  United  States  Mutual  Accident  Assn.  v.  Hodgkin,  4 
App.  D.  C.  526,  holding  life  policy  designating  friend  of  insured  as  bene- 
ficiary valid  as  against  insurer,  whether  beneficiary  named  be  entitled  to 
benefits  or  not,  although  policy  contained  condition  that  "all  claims 
under  this  contract  shall  be  subject  to  proof  of  insurable  interest'*; 
Union  Fraternal  League  v.  Walton,  109  Ga.  6,  77  Am.  St.  Rep.  855,  34 
S.  E.  319,  holding  one  having  no  insurable  interest  in  life  of  another 
cannol  get  insurance  thereon,  but  one  may  insure  his  own  life  for  the 
benefit  of  another;  Belknap  v.  Johnston,  114  Iowa,  269,  86  N.  W.  269, 
holding  debtcir  insuring  his  life  in  favor  of  his  creditor  creates  no 
wagering  contract,  since  the  creditor  has  an  insurable  interest  in 
debtor's  life;  Metropolitan  etc.  Ins.  Co.  v.  Elison,  72  Kan.  204,  3 
L.  R.  A.  (N.  S.)  934,  83  Pac.  412,  holding  void  agreement  assigning  half 
of  proceeds  of  life  policy  to  one  having  insurable  interest  on  considera- 
tion that  assignee  pay  premiums;  Woods  v.  Woods'  Admr.,  130  Ky.  169, 
171,  19  L.  R.  A.  (N.  S.)  233,  U3  S.  W.  81,  82,  contract  of  mother  with 
sons  to  pay  premiums  on  her  life  policy  and  receive  proceeds  at  her 
death  was  valid,  and  subsequent  contract  between  sons  and  nephew, 
having  no  insurable  interest,  that  latter  should  pay  one-third  of  pre- 
miums and  receive  one-third  of  proceeds,  did  not  affect  validity  of 
policy  or  son's  interest  therein;  Hess'  Admr.  v.  Segenfelter,  127  Ky. 
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355, 128  Am.  St.  Sep.  343,  14  L.  B.  A.  (N.  S.)  1172,  105  S.  W.  478,  hold- 
ing first  cousins,  not  dependent  on  or  not  creditors  of  insured,  have  no 
insurable  interest  in  his  life;  Bramblett  v.  Hargis'  Exr.,  123  Ky.  146, 
94  S.  W.  21,  person  cannot  claim  paid-up  life  policy  under  assignment 
because  of  indebtedness  of  assignor  to  him,  where  debt  did  not  enter 
into  assignment ;  Bromley 's  Admr.  v.  Washington  Life  Ins.  Co.,  122  Ky. 
405,  121  Am.  St  Bep.  467,  12  Ann.  Oas.  685,  5  L.  E.  A.  (N.  S.)  747,  92 
S.  W.  17,  life  policy,  void  at  its  inception  for  lack  of  insurable  interest, 
is  not  rendered  valid  by  clause  declaring  it  incontestable  after  one  year; 
GriflRn  v.  Equitable  Assur.  Soc.,  119  Ky.  859,  84  S.  W.  1165,  one  not 
creditor  of  insured  who  procures  policy  on  false  representation  that  he 
is  such  creditor  is  not  entitled  to  proceeds;  Brogi  v.  Brogi,  211  Mass. 
515,  98  N.  E.  574,  Massachusetts  courts  will  not  hold  invalid  life  policy 
naming  as  beneficiary  and  as  insured's  wife  one  to  whom  insured  was 
married  under  ceremonies  valid  everywhere,  except  in  Massachusetts; 
Dolan  V.  Supreme  Council  etc.  Assn.,  152  Mich.  269,  270,  15  Ann.  Oaa. 
232,  16  L.  E.  A.  (N.  S.)  555,  116  N.  W.  384,  designation  by  assured  in 
mutual  benefit  association  of  person  as  beneficiary  having  no  insurable 
interest  in  life  of  insured  is  valid;  Ryan  v.  Metropolitan  etc.  Ins.  Co., 
117  Mo.  App.  690,  93  S.  W.  348,  cousins  have  no  insurable  interest  in 
each  other's  lives;  Strode  v.  Meyer  Bros.  Drug  Co.,  101  Mo.  App.  634, 
636,  74  S.  W.  381,  holding  creditor,  with  consent  of  debtor,  insuring 
latter 's  life  in  excess  of  indebtedness  does  not  make  policy  void,  but 
creditor  becomes  trustee  for  excess  amount;  Thomas  v.  National  Benefit 
Assn.,  84  N.  J.  L.  282,  Ann.  Gas.  1914D,  1121,  46  L.  R.  A.  (N.  S.)  779, 
86  Atl.  375,  beneficiary,  who  had  taken  insuted  from  orphan  asylum,  at 
age  of  seventeen,  and  given  her  home  until  able  to  support  herself,  had 
insurable  interest  in  her  life,  where  policy  provided  that  beneficiary 
must  have  something  more  than  pecuniary  interest;  Johnson  v.  Mutual 
Benefit  Life  Ins.  Co.,  157  N.  C.  109,  72  S.  E.  848,  assignment  of  life^ 
poUcy  payable  to  insured,  on  which  premiums  have  been  paid,  made  to 
secure  loan  in  good  faith  and  not  to  cover  wagering  transaction,  to  per- 
son having  no  insurable  interest  in  insured's  life,  is  valid;  Victor  v. 
Louise  Cotton  Mills,  148  N.  C.  116,  117,  16  Ann.  Oas.  291,  16  L.  R.  A. 
(N.  S.)  1020,  61  S.  E.  652,  industrial  manufacturing  corporation  has  no 
implied  power  to  insure  life  of  president,  at  least  beyond  period  of  his 
connection  with  company;  Hinton  v.  Mutual  Reseirvc  etc.  Ins.  Co.,  135 
N.  C.  323,  102  Am.  St.  Bep.  545,  65  L.  B.  A.  161,  47  S.  E.  477,  where 
life  policy  payable  to  estate  of  insured  was  secured  under  apreement 
between  insured  and  person  having  no  insurable  interest  that  latter 
would  pay  premiums  and  take  proceeds,  and  policy  assigned  to  him,  he 
could  not  sue  as  administrator  to  secure  proceeds  under  agreement; 
Manley  v.  Manley,  107  Tenn.  200,  64  S.  W.  10,  holding  constitution 
of  beneficial   association,   establishing   relief   for   members    and   their 
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"families"  in  event  of  death,  includes  benefits  of  certificate  in  favor 
of  member's  mother;  Crismond's  Admx.  v.  Jones,  117  Va.  37,  39,  83 
S.  E.  1046,  1047,  assignment  of  life  insurance  policy  to  two  sons-in-law 
having  no  insurable  interest  in  his  life  in  consideration  of  payment  of 
premiums  is  invalid  except  in  so*  far  as  acquiesced  bt  by  adult  children 
of  insured  uniting  with  him  in  assignment;  Lewis  v.  Palmer,  106  Va. 
526,  56  S.  E.  342,  where  husband  assigned  life  policy  to  bank  as  col- 
lateral security  for  note  upon  which  his  f athear*in-law  was  indorser,  and 
policy  sold  at  auction  by  bank  was  purchased  by  widow  of  indorser, 
then  assigned  to  wife  of  insured,  who  paid  premiums  until  death  of 
husband,  such  assignment  was  not  fraud  against  creditors  of  husband, 
and  wife  having  insurable  interest  in  life  of  husband  could  recover; 
Woody 's  Admr.  v.  Schaaf,  106  Va.  802,  56  S.  E.  808,  where  creditor 
insured  life  of  his  debtor  to  secure  payment  of  debt,  debtor's  bond 
executed  few  days  later  for  same  amount  as  policy  is  prima  facie  evi- 
dence of  creditor's  insurable  interest  in  life  of  debtor  in  action  on 
policy;  Langdon  v.  Union  Mut.  Life  Ins.  Co.,  14  Fed.  273,  holding 
whether  assignment  is  a  wager,  a  .question  of  fact;  Burton  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  119  Ind.  210,  12  Am-  St.  Rep.  408,  21  N.  E.  747, 
holding  complaint  must  allege  insurable  interest ;  Sides  v.  Knickerbocker 
Life  Ins.  Co.,  16  Fed.  653,  Crotty  v.  Union  Mut.  Ins.  Co.,  144  U.  S.  623, 
36  L.  Ed.  568,  12  Sup.  Ct*.  749,  Fort  Scott  v.  Hickman,  112  U.  S.  165, 
28  L.  Ed.  641,  5  Sup.  Ct.  64,  and  Bursinger  v.  Bank  of  Watertown,  67 
Wis.  83,  85,  58  Am.  Rep.  850,  852,  30  N.  W.  294,  295,  all  arguendo. 

Distinguished  in  Grigsby  v.  Russell,  222  U.  S.  156,  157,  Ann.  Oas. 
1913B,  863,  56  L.  Ed.  137,  32  Sup.  Ct.  68,  assignment  of  valid  policy  to 
one  not  having  insurable  interest,  but  who  paid  consideration  therefor 
and  afterward  paid  premiums,  was  valid,  and  assignee  was  entitled  to 
proceeds  from  insurance  company  as  against  heirs  of  deoeased ;  Life  Ins. 
Clearing  Co.  v.  O'Neill,  106  Fed.  802,  54  L.  R.  A.  225,  45  C.  C.  A.  641, 
805,  holding  mere  relation  of  father  and  son  is  not  sufficient  to  give  an 
adult  son  an  insurable  interest  in  his  father's  life;  Ruth  v.  Flynn,  26 
Colo.  App.  181,  142  Pac.  197,  firm  has  insurable  interest  in  life  of  part- 
ner, yet  interest  in  policy  on  life  of  partner  held  by  firm  ceases  on  dis- 
solution of  firm,  and  surviving  partner  has  no  interest  in  recovery 
thereon,  but  he  may  recover  sums  paid  as  premiums;  Mechanics'  Nat. 
Bank  v.  Comins,  72  N.  H.  19,  20,  21,  101  Am-  St.  Rep.  650,  55  Atl.  195, 
policy  taken  by  insured  on  own  life  is  assignable  to  one  who  had  loaned 
money  to  corporations  of  which  insured  was  manager  to  secure  such 
debt. 

Distinguished  also  in  Connecticut  Mut.  Life  Ins.  Co.  v.  Fisher,  30  Fed. 
663. 

Validity  of  assignment  of  life  insurance  to  one  who  has  no  insur- 
able interest  in  the  life  insured.    Note,  16  Am.  St.  Rep.  907. 
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InsxiTable  interest  in  life.    Notes,  46  Am.  Bep.  190 ;  13  E.  R.  0.  398. 

Bight  of  insured  to  assign  policy  of  life  insurance  to  one  having  no 
insurable  interest.    Notes,  5  Ann.  Oa8..361;  12  Ann.  Oas.  687. 

To  fhe  extent  that  a  person  without  insurable  Interest  in  life  of  insured 
has  adyanced  money  on  insurance  policy  assigned  to  him,  the  assignment 
is  good. 

Approved  in  Clark  v.  Equitable  Life  Assur.  Soc.,  133  Fed.  818,  where 
insurer  had  knowledge  that  pledgee  of  policy,  though  having  received 
amount  thereon  exceeding  debt,  declared  intention  to  collect  balance 
due  on  policy,  and  insurer  agreed  to  hold  balance  until  legally  author- 
ized to  dispose  of  it,  insured  could  sue  company  therefor;  Gordon  v. 
Ware  Nat.  Bank,  132  Fed.  446,  67  L.  B.  A.  550,  65  C.  C.  A.  580,  pledgee 
of  life  policy  who  bids  in  policy  on  foreclosujre  sale  may  sell  same  to 
one  having  no  insurable  interest;  In  re  Slingluff,  106  Fed.  156,  holding 
endowment  policy  payable  to  wife  only  at  death  of  bankrupt  is  hus- 
band's investment  during  life,  hence  goes  to  trustee  in  bankruptcy; 
Manhattan  Life  Ins.  Co.  v.  Hennessy,  99  Fed.  70,  39  C.  C.  A.  625,  hold- 
ing notwithstanding  subsequent  assignment,  creditor  to  whom  debtor 
assigned  life  policy  as  security,  and  who  paid  premium  for  twenty 
years,  got  absolute  right;  McRae  v.  Warmack,  98  Ark.  60,  38  L.  B.  A. 
(N.  S.)  949,  135  S.  W.  810,  contract  by  uncle  having  no  insurable  in- 
terest in  life  of  insured  to  pay  premiums  on  policy  in  ^consideration  of 
assignment  is  invalid,  but  he  may  recover  amount  of  premiums  paid; 
Lane  v.  Hyams,  134  Ga.  624,  68  S.  E.  470,  holding  executors,  having 
recovered  balance  of  proceeds  of  decedent's  life  insurance  policy  after 
reimbursing  transferee  for  amount,  of  loan  and  premiums,  could  re- 
cover from  agent  of  insured  balance  received  and  not  paid  to  his  prin- 
cipal, but  which  should  have  been  paid;  Metropolitan  Life  Ins.  Co.  v. 
Brown,  159  Ind.  647,  65  N.  E.  910,  holding  one  may  insure  his  own 
life  in  good  faith  and  assign  policy  in  good  faith  to  person  having  no 
insurable  interest  therein;  Farmers  &  Traders'  Bank  v.  Johnson,  118 
Iowa,  284,  285,  91  N.  W.  1075,  holding  an  assignment  of  life  policy 
to  secure  loan  to  beneficiary  was  valid,  at  least  to  extent  of  assignee's 
claim  with  interest,  regardless  of  insurable  interest;  Grifiin  v.  Equitable 
Assur.  Soc,  119  Ky.  861,  84  S,  W.  1166,  where  policy  made  to  one  having 
no  insurable  interest  is  not  absolutely  void  as  wager  and  insured  pays 
proceeds  to  -such  beneficiary  without  notice  of  want  of  insurable  in- 
terest, he  cannot  be  compelled  to  again  pay  to  insurer's  administrator; 
New  York  Life  Ins.  Co.  v.  Neal,  114  La.  660,  38  South.  488,  determining 
right  of  heirs  to  take  proceeds  of  policy  where  no  beneficiary  capable 
of  taking  exists;  Jones  v.  Prudential  Ins.  Co.,  173  Mo.  App.  10,  155 
S.  W.  1108,  insurance  company  was  estopped  to  declare  forfeiture  of 
policy  containing  clause  voiding  policy  for  assignment,  where  its  con- 
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duct  led  insured  and  assignee  to  believe  premiums  were  paid  on  valid 
contract,  and  assignee  could  recover  amount  paid  with  interest  and  rea- 
sonable attorney's  fee ;  Locke  v.  Bowman,  168  Mo.  App.  129, 151  S.  W. 
469,  where  assignee  of  life  policy  assigns  it,  second  assignee  has  only 
such  rights  as  his  assignor  had,  and  in  action  by  insured  to  have  second 
assignment  declared  invalid,  burden  is  upon  second  assignee  to  prove 
validity  and  amount  of  advances  made  by  first  assignee ;  Sage  v.  Finney, 
156  Mo.  App.  40,  41,  135  S.  W.  999,  1000,  where  defendant,  agreeing 
to  pay  premiums  upon  life  policy  for  two  thousand  dollars  and  to  receive 
one  thousand  dollars  of  proceeds  at  death  of  insured,  and  having  paid 
fourteen  hundred  dollars  at  time  of  insured's  death  amounting  to  eigh- 
teen hundred  dollars,  with  interest  at  time  of  trial,  stipulated  with 
beneficiary  of  remainder  of  policy  to  receive  one  thousand  dollars  and 
asserted  claims  to  remainder,  he  was  estopped  from  asserting  invalidity 
of  contract  of  assignment;  Kelly  v.  Prudential  Ins.  Co.,  148  Mo.  App. 
258,  127  S.  W.  651,  insurer  in  life  policy  authorizing  it  to  pay  policy 
to  person  equitably  entitled  thereto  by  reason  of  having  incurred  burial 
expenses  may  pay  jiolicy  to  public  administrator  incurring  expenses  of 
funeral;  Mutual  Life  Ins.  Ca  v.  Richards,  99  Mo.  App.  93,  72  S.  W. 
489,  holding  assignment  of  life  policy  to  one  paying  premiums,  but 
having  no  other  insurable  interest,  though  absolute  in  form,  gives  him 
interest  only  for  pa3anents  made;  Mechanics'  Nat.  Bank  v.  Comins,  72 
N.  H.  15,  101  Am.  St.  Bep.  650,  55  Atl.  193,  one  advancing  funds  to 
conduct  business  of  corporation  may  have  insurable  interest  in  life  of 
manager ;  Hardy  v.  Aetna  Life  Ins.  Co.,  152  N.  C.  289,  292,  67  S.  E. 
768,  770,  life  insurance  policy  taken  out  in  good  faith  and  valid  at 
its  inception  may,  with  consent  of  insurer,  be  assigned  to  one  not  having 
insurable  interest,  where  assignment  is  not  mere  cloak  to  wagering  trans- 
action; Hinton  v.  Mutual  Reserve  etc.  Ins.  Co.,  135  N.  C.  324,  102  Am. 
St.  Rep.  545,  65  L.  R.  A.  161,  47  S.  E.  477,  where  life  policy  payable 
to  estate  of  insured  was  secured  under  agreement  between  insured  and 
person  having  no  insurable  interest  that  latter  would  pay  premiums  and 
take  proceeds,  and  policy  assigned  to  him,  he  could  not  sue  as  admin- 
istrator to  secure  proceeds  under  agreement;  Brett  v.  Warnick,  44  Or. 
520,  521,  102  Am.  St.  Rep.  639,  75  Pac.  1064,  cousin  of  member  of  bene- 
ficial society  may,  with  assent  of  beneficiary,  make  contract  with  member 
for  assignment  of  certificate  as  security  for  advances ;  Taussig  v.  United 
Security  Life  Ins.  etc.  Co.,  231  Pa.  20,  79  Atl.  812,  creditor  purchasing 
policy  of  debtor,  in  absence  of  existing  debt  at  time  of  issuance  of 
policy,  is  entitled  to  recover  only  premiums  and  pa3rments  made  on 
account  of  policy;  Bendet  v.  Ellis,  120  Tenn.  289,  290,  297,  299,  300,' 
127  Am.  St.  Rep.  1000,  18  L.  R.  A.  (N.  S.)  114,  111  S.  W.  798,  800,  801, 
assignment  of  life  insurance  policy  in  pursuance  of  agreement  entered 
into  before  taking  out  policy  that  assignee  is  to  pay  premiums  and  cer- 
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^tain  per  cent  to  insured's  estate  was  wagering  transaction,  and  admin- 
istratrix was  entitled  to  proeeeds  of  policy  less  amount  paid  by  tiiird 
person  for  premiums;  Wilton  v.  New  York  life  Ins.  Co.,  34  Tex.  Civ. 
158,  78  S.  W.  404,  niece  who  lived  with  and  was  supported  by  uncle 
has  no  insurable  interest  in  his  life;  Helmetag  v.  Miller,  76  Ala.  187, 
188,  52  AtaL  Bep.  317,  319,  holding  assignment  of  policy  to  one  not 
having  an  insurable  interest  is  void;  Kessler  v.  Kuhns,  1  Ind.  App. 
515,  518,  27  N.  E.  981,  982,  holding  one  having  insurable  interest  can- 
not assign  to  one  not  having  insurable  interest ;  life  Ins.  Co.  v.  McCrum, 
36  Kan.  148,  59  Am.  Bep.  538,  12  Pac.  518,  holding  assignment  by 
beneficiaiy  to  one  not  having  insurable  interest  is  void ;  Murphy  v.  Reds, 
64  Miss.  619,  1  Souths  763,  holding  assignment  may  be  made  for  a 
valuable  consideration;  Heusner  v.  Mutual  Life  Ins.  Co.,  47  Mo.  App. 
343,  holding  purchase  of  policy  for  speculative  purposes  is  void;  Appeal 
of  Corson,  113  Pa.  §t.  445,  6  Atl.  215,  fact  that  insurable  interest  ceases 
prior  to  death  does  not  defeat  right  to  recover  amount  of  policy ;  Ken- 
dall V.  Equitable  Life  Assur.  Soc,  171  Mass.  575,  51  N.  E.  465,  assignee 
of  policy  may  deduct  premiums  paid  and  interest  thereon  from  amount 
received;  New  York  Life  Ins.  Co..  v.  Rosenheim,  56  Mo.  App.  33,  34, 
holding  assignment  may  be  made  to  secure  debt;  Curtiss  v.  Aetna  Life 
Ins.  Co.,  90  Cal.  252,  25  Am.  StL  B^.  120,  27  Pac.  213,  holding  assign- 
ment to  secure  advances  is  valid;  Widaman  v.  Hubbard,  88  Fed.  812, 
holding  assignment  of  policy  to  secure  advances  is  valid;  Stoelker  v. 
Thornton,  88  Ala.  246,  6  L.  B.  A.  141,  6  South.  681,  holding  assignment 
to  creditor,  except  for  amount  of  debt,  is  against  public  policy;  Ex- 
change Bank  of  Macon  v.  Loh,  104  Ga.  453,  44  L.  B.  A.  376,  31  S.  E. 
462,  holding  creditor's  insurable  interest  in  debtor's  life  cannot  exceed 
amount  of  indebtedness;  Lanouette  v.  Laplante,  67  N.  H.  119,  36  Atl. 
982,  holding  assignment  in  excess  of  advances  is  void ;  Price  v.  Knights 
of  Honor,  68  Tex.  367,  4  S.  W.  635,  holding  assignment  in  consideration 
of  payment  of  premiums  is  void;  Equitable  Life  Ins.  Co.  v.  Hazelwood, 
75  Tex.  351,  16  Am.  St.  Bep.  904,  7  L.  B.  A.  224,  12  S.  W.  625,  holding 
creditor  cannot  take  assignment  beyond  amount  of  indebtedness;  Fitz- 
patrick  v.  Hartford  Life  etc.  Ins.  Co.,  56  Conn.  133,  7  Am^  St.  Bep.  295, 
13  Atl.  677,  holding  assignment  of  life  policy  in  consideration  of  sup- 
port is  good;  Cronin  v,  Vermont  Life  Ins.  Co.,  20  R.  I.  572,  40  Atl. 
497,  holding  aunt  who  supports  niece  has  an  insurable  interest;  Pru- 
dential Ins.  Cq.  v.  Jenkins,  15  Ind.  App.  298,  57  Am.  St.  Bep.  229,  43 
N.  E.  1056,  holding  uncle  has  no  insurable  interest  in  life  of  nephew; 
In  re  McKinney,  15  Fed.  539,  holding  assignee  has  no  insurable  interest 
in  life  of  bankrupt;  Valley  Mut.  Life  Assn.  v.  Teewalt,  79  Va.  423, 
holding  father  has  insurable  interest  in  life  of  child;  Tate  v.  Commer- 
cial Bldg.  Assn.,  97  Va.  77,  80,  45  L.  B.  A.  244,  245,  33  S.  E.  383,  384, 
holding  building  association  has  no  insurable  interest  in  life  of  stock- 


104  U.  S.  776^783       NOTES  ON  U.  S.  REPORTS.  •  66i 

holder;  IngersoU  y.  Knights  of  Golden  Rule,  47  Fed.  273,  holding  change^ 
of  beneficiary  who  has  no  insurable  interest  does  not  render  contract 
void;* Keystone  Mut.  Ben.  Assn.  v.  Norris,  115  Pa.  St.  451,  2  Am.  St. 
Rep«  574,  8  Atl.  640,  insurance  procured  by  one  with  insurable  interest, 
for  purpose  of  assignment  to  one  without,  is  void;  New  York  Life  Ins. 
Co.  V.  Armstrong,  117  U.  S.  598,  29  L.  Ed.  999,  6  Sup.  Ct.  880,  holding 
assignment  of  policy  may  be  made,  if  not  for  a  speculative  risk;  Con> 
necticut  Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S.  505,  27  L.  Ed.  802,  2 
Sup.  Ct.  952,  Mutual  Life  Ins.  Co.  v.  Watson,  30  Fed.  658,  Lamont  v. 
Grand  Lodge  Iowa  Legion  -of  Honor,  31  Fed.  179,  180,  Nye  v.  Grand 
Lodge  A.  0.  U.  W.,  9  Ind.  App.  142,  146,  36  N.  E.  433,  434,  Knights 
x)f  Honor  v.  Metcalf,  15  Ind.  App.  141,  43  N.  E.  895,  Basye  v.  Adams, 
81  Ky.  375,  Beard  v.  Sharp,  100  Ky.  616,  38  S.  W.  1060,  Hays  v.  Lapeyre, 
48  La.  Ann.  754,  36  L.  B.  A.  652,  19  South.  823  (see  dissenting  opinion 
in  48  La.  Ann.  757,  758,  35  L.  B.  A.  653,  654,  19  South.  825),  Michigan 
Mutual  Ben.  Assn.  v.  Rolfe,  76  Mich.  152,  42  N.  W.  1096,  Whitmore  v. 
Supreme  Lodge  Knights  &  Ladies  of  Honor,  100  Mo.  46,  13  S.  W.  497, 
Masonic  Ben.  Assn.  v.  Bunch,  109  Mo.  576,  19  S.  W.  27,  Burbage  v. 
Windley,  108  N.  C.  362,  12  L.  R.  A..412,  12  S.  E.  840,  Gilbert  v.  Moose, 
104  Pa.  St.  79,  49  Am.  Rep.  573,  Quinn  v.  Supreme  Council  Catholie 
Knights,  99  Tenn.  84,  87,  41  S.  W.  344,  345,  Jones  v.  New  York  Life 
Ins.  Co.,  15  Utah,  534,  50  Pac.  623,  Roller  v.  Moore,  86  Va.  616,  519, 
6  L.  R.  A.  139,  10  S.  E.  2^,  Amick  v.  Butler,  lU  Ind.  581,  583,  60  Am. 
Rep.  724,  725,  12  N.  E.  519,  520,  and  Hurd  v.  Doty,  86  Wis.  13,  21 
L.  R.  A.  751,  56  N.  W.  375,  all  arguendo. 

Distinguished  in  Rittler  v.  Smith,  70  Md.  266,  2  K  R.  A.  846,  16 
Atl.  892,  creditor  who  takes  out  insurance  certificate  amounting  to  six 
thousand  five  hundred  dollars  on  life  of  debtor,  who  owes  one  thousand 
dollars,  insurance  being  in  mutual  aid  society,  where  amount  to  be  real- 
ized depends  on  number  and  solvency  of  members,  and  creditor  paying 
calls,  and  he  actually  realizes  only  two  thousand  one  hundred  dollars 
on  certificates,  he  is  entitled  to  retain  all  of  it;  Deal  v.  Hainley,  135  Mo. 
App.  516,  116  S.  W.  4,  where  person  insured  life  on  inducement  of 
beneficiary,  having  no  insurable  interest  in  insured's  life,  policy  is  specu- 
lative, and  beneficiary  may  keep  only  enough  of  proceeds  to  satisfy 
demands  he  may  have  against  insured's  estate;  Chamberlain  v.  Butler, 
61  Neb.  738,  739,  86  N.  W.  482,  holding  one  may  lawfully  insure  his 
own  life,  and  afterward  assign  the  policy  to  another  having  no  insur- 
able interest,  if  done  in  good  faith. 

Distinguished  also  in  Long  v.  Meriden  Britannia  Co.,  94  Va.  603,  27 
S.  E.  502,  Lane  v.  Lane,  99  Tenn.  647,  42  S.  W.  1060,  Crosswell  v. 
Connecticut  Indem.  Assn.,  51  S.  C.  107,  110,  28  S.  E.  202,  203,  Stein- 
back  v.  Diepenbrock,  158  N.  Y.  26,  31,  33,  70  Am.  St.  Rep.  425,  429,  4S0, 
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44  L.  B,  A.  418,  419,  420,  52  N.  E.  662,  664,  and  Mutual  Life  Ins.  Co.  ▼. 
Allen,  138  Mass.  32,  33,  62  Am.  Bq).  251,*  252. 

Insurable  interest  of  assignee  of  life  policy.  Note^  58  Am.  Bep. 
856,  857. 

Insurable  interest.    Note,  52  Am.  Bep.  136,  187,  138,  144. 

What  constitutes  insurable  interest  in  another's  life.  Note,  57 
Am.  Dec.  95,  108. 

life  insurance  in  favor  of  persons  having  no  insurable  interest. 
Note,  128  Am.  St.  Bep.  308,  322,  326. 

Assignment  of  life  insurance  policies.  Note,  87  Am.  St.  Bep.  507, 
509,  512. 

Validity  of  assignment  of  life  insuranpe  policy  to  creditor.  Note, 
Ann.  Oas.  1912A,  653. 

Selection  by  insured  of  beneficiary  not  having  insurable  interest 
in  former's  life  as  against  public  policy.  Note,  Ann.  Oas.  19160, 
588. 

Insurable  interest  of  partners  or  partnership  in  life  of  member 
of  firm.    Note,  Ann.  Oas.  1912A,  301. 

Right  to  insure  life  for  benefit  of  stranger.    Note,  25  L.  B.  A.  630. 

Wife's  right  to  insure  husband's  life.    Note,  53  L.  B.  A.  818. 

Insurable  interest  in  life  of  parent,  child  or  other  blood  relative. 
Note,  54  L.  B.  A.  228,  230,  231. 

Validity  of  assignment  of  interest  in  life  insurance  to  one  paying 
premiums.    Note,  3  L.  B.  A.  (N.  S.)  944,  950. 

Validity  of  assignment  to  one  without  insurable  interest  in  life. 
Note,  6  L.  B.  A.  (N.  S.)  130. 

Insurable  interest  of  husband  in  wife's  life.    Note,  2  B.  B.  0.  412. 

104  U.  8.  783-786,  26  L.  Ed.  928,  FOX  V.  OINOINNATL 

Wliere  State  of  Ohio,  in  granting  lease  of  its  surplus  canal  waters^ 
reserved  right  to  resume  its  use  when  needed,  lessee  cannot  complain  tbat 
be  is  deprived  of  property,  without  due  process  of  law,  by  statute  giving 
municipality  use  of  part  of  canal. 

Approved  in  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S.  478,  44 
L.  Ed.  553,  20  Sup.  Ct.  397,  holding  proprietor  of  lands  crossed  by  canals 
State  contracted  with  Federal  government  to  maintain  cannot  take 
advantage  of  default,  he  not  being  party  to  the  contract;  Chattanooga 
&  Tennessee  River  Power  Co.  v.  United  States,  209  Fed.  31, 126  C.  C.  A. 
170,  lock  and  dam  constructed  across  navigable  stream  under  contract 
with  United  States  is  public  work,  although  contractor  receives  in  pay- 
ment privilege  of  using  surplus  water  to  generate  electric  power,  and 
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conviction  of  contractor  for  violating  eight  hoar  law  is  affirmed;  Massa- 
chusetts Institute  of  Technology  v.  Boston  Society  of  Natural  Histoiy, 
218  Mass.  191,  105  N.  E.  875,  statute  granting  land  to  Massachusetts 
Institute  of  Technology  and  providing  that  certain  square  should  be 
kept  as  open  space  and  reserved  from  sale  forever  did  not  prevent 
transfer  of  bare  legal  title,  but  transfer  of  title  is  subject  to  restric- 
tions in  original  act  and  in  additional  act  of  1903;  Roanoke  Rapids 
Power  Co.  v.  Roanoke  Nav.  etc.  Co.,  159  N.  C.  399,  75  S.  E.  32,  while 
riparian  rights  are  subject  to  rights  of  public  as  to  navigation,  owner 
can  be  deprived  of  them  only  through  due  process  and  upon  receiving 
compensation  if  they  are  taken  for  public  use ;  State  v.  Board  of  Public 
Works,  42  Ohio  St.  616,  Hoagland  v.  New  York  etc.  Ry.  Co.,  Ill  Ind. 
448,  450,  452,  12  N.  E.  86,  87^  and  Kaukauna  Water  Power  Co.  v.  Green 
Bay  etc.  Canal  Co.,  142  U.  S.  275,  85  L.  Ed.  1011,  12  Sup.  Ct.  178,  all 
arguendo. 

Construction  and  operation  of  canals.    Note,  61  L.  R.  A.  855. 

Questions  considered  by  Federal  Supreme  Court,  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  578. 

104  IT.  8.  786-797,  26  L.  Ed.  779,  WOOD  v.  WEIMAS. 

Beplevln  will  lie  In  MicUgan,  at  suit  of  mortgagee  of  chattels,  seised 
by  officer  under  attachment,  who  refuses  to  surrender  possession. 

Approved  in  First  Nat.  Bank  v.  Steers,  9  Idaho,  525,  108  Am.  St. 
Rep.  174,  75  Pac.  227,  following  rule;  Wise  v.  Jefferis,  51  Fed.  644, 
2  C.  C.  A.>432,  holding  mortgagee  may  maintain  replevin  against  officer 
seizing  property;  Waterman  v.  Mackenzie,  138  U.  S.  260,  84  L.  Ed. 
927,  11  Sup.  Ct.  337,  holding  mortgagee  of  patent  by  assignment  may 
maintain  action  of  infringement;  Norris  v.  McCanna,  29  Fed.  762, 
arguendo. 

Distinguished  in  Porter  v.  Davidson,  62  Fed.  628,  and  City  of  Au- 
gusta, 80  Fed.  304,  25  C.  C.  A.  430. 

Replevin  against  officer.    Note,  25  Am.  St.  Bep.  259. 

When  replevin  or  claim  and  delivery  is  sustainable.    Note,  80  Am. 
St.  Bep.  748. 

Writ  of  error  to  Supreme  Court  will  not  lie  ttom  a  State  court  judg- 
ment for  costs. 

Approved  in  Wright  v.  Gorman- Wright  Co.,  152  Fed.  410,  81  C.  C.  A. 
534,  holding  no  appeal  lies  from  decree  respecting  costs  and  expenses; 
In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  59  C.  C.  A.  643,  holdinsr 
decree  against  party  to  proceeding  for  costs  to  be  paid  to  clerk  for 
services  rendered  and  awarding  execution  therefor  is  final  as  beine: 
appealable;  Warner  v.  Godfrey,  17  App.  D.  C.  104,  question  of  award 
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of  costs  is  not  subject  of  apx>eal;  Tyler  Min.  Co.  ▼.  Sweeney,  79  Fed. 
282,  24  C.  C.  A.  578,  holding  appeal  does  not  lie  from  a  decree  for 
costs;  Dn  Bois  v,  Kirk,  158  U.  S.  67,  39  L.  Bd.  899,  15  Sup.  Ct.  733, 
holding  decree  will  not  be  reversed  on  a  question  of  costs;  City 
Bank  of  Fort  Worth  v.  Hunter,  152  U<  S.  516,  38  L.  Ed.  536,  14 
Sup.  Ct.  676,  holding  no  appeal  lies  from  a  mere  decree  for  costs. 

Distinguished  in  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  606,  65 
C.  C.  A.  667,  judgment  at  law  denying  costs  to  prevailing  party  is  re- 
viewable on  error;  Nutter  v.  Brown,  58  W.  Va.  240,  1  L.  R.  A.  (N.  S.) 
1083,  52  S.  £.  90,  decree  respecting  extraordinary  costs  such  as  expense 
and  compensation  of  receiver  is  appealable. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Gas.  100. 

Mortgage  will  not  be  invalidated  because  of  a  misdescription  of  in- 
debtedness, if  in  good  faith,  and  subsequent  creditors  are  not  prejudiced. 
Approved  in  Weber  Implement  Co.  v.  Dunard,  140  Mo.  App.  496,  120 
S.  W.  614,  where  there  is  variance  in  description  of  property  in  note 
for  price,  and  in  chattel  mortgage  alleged  to  secure  note,  identity  of 
debt  is  for  jury,  under  parol  evidence  to  identify  property  as  same  in 
both  cases;  HoUey  v.  Curry,  58  W.  Va.  75,  112  Am.  St.  Bep.  948,  51 
S.  £.  137,  writing  containing  clause  that  it  is  to  secure  A  as  executor 
of  will  of  B,  payment  of  whatever  amount  C  may  owe  him  as  such 
executor  on  settlement  is  not  new  promise  removing  bar  of  limitations; 
Riggs  V.  Armstrong,  23  W.  Va.  771,  arguendo. 

In  Michigan,  unrecorded  mortgage  is  good  as  against  creditors,  where 
mortgagee  takes  possession  of  goods,  under  replevin,  within  twelve  months 
ftom  its  date. 

Approved  in  First  State  Bank  v.  Sibley  County  Bank,  96  Minn.  463, 
105  N.  W.  488,  holding  reception  of  evidence  to  show  oral  agreement  to 
make  notes  secured  by  mortgage  running  to  creditor's  agent,  who  was 
to  sell  lands  and  apply  proceeds  to  debts,  properly  admitted  and  did 
not  show  express  parol  trust;  Marsh  v.  Wade,  1  Wash.  544,  20  Pac.  580, 
holding  title  of  mortgagee  who  has  possession  is  good,  although  mort- 
gage was  not  recorded;  Rainwater  etc.  Hat  Co.  v.  Malcolm,  51  Fed. 
738,  2  C.  C.  A.  476,  holding  possession  of  property  does  away  with  neces- 
sity of  acknowledging  mortgage;  Tapia  v.  Demartini,  77  Cal.  388,  11 
Am.  St.  Bep.  292,  19  Pac.  644,  arguendo. 

Nothing  can  be  assigned  as  error  on  apiieal,  unless  brought  to  the  at- 
tention of  court  below;  hence,  objection  to  deed  as  improperly  acknowl- 
edged is  not  available  on  appeal  where  only  objection  below  was  as  to  its 
relevancy. 

Approved  in  Safford  v.  United  States,  233  Fed.  500,  where  testimony 
is  inadmissible,  and  could  not  under  any  state  of  facts  be  rendered  ad- 
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luissible,  general  objection  is  sufficient  to  present  for  review  question 
of  admission  of  such  evidence;  Prettyman  v.  United  States,  180  Fed. 
37,  103  C.  C.  A.  384,  admission  of  testimony  in  criminal  case  not  com- 
petent on  any  of  counts  is  not  cause  for  reversal  where  objections  fail 
to  state  precise  grounds  upon. which  they  are  made;  Columbus  R.  Co.  v. 
Patterson,  143  Fed.  250,  73  C.  C.  A.  603,  objection  to  admissibility  of 
deposition  on  ground  that  not  shown  that  witness  is  not  at  time  of  trial 
within  reach  of  subpoena  will  not  be  considered  when  first  raised  on 
appeal;  Graves  v.  Bonness,  97  Minn.  281,  107  N.  W.  164,  refusing  to 
reverse  for  admission  of  evidence  objected  to  on  ground  that  no  suffi- 
cient foundation  laid,  where  objection  results  in  misdirection  of  trial 
court  to  only  certain  of  several  possible  phases  of  preliminary  proof; 
Territory  v.  Gonzales,  11  N.  M.  458,  68  Pac.  925,  holding  insufficient 
assignment  of  error  that  verdict  in  larceny  case  is  contrary  to  Ikw  and 
evidence;  Padilla  v.  Territory,  8  N.  M.  564,  45  Pac.  1120,  holding  in- 
structions in  criminal  case  not  excepted  to  are  not  reviewable ;  Territory 
V.  O'Donnell,  4  N.  M.  71,  12  Pac.  748,  holding  party  must  except  to  the 
giving,  or  refusing  to  give,  instructions;  Columbus  Safe  Deposit  Co.  v. 
Burke,  88  Fed.  634,  32  C.  C.  A.  67,  holding  party  excepting  to  admission 
of  evid6nce  must  state  his  objection  specifically;  Van  Gunden  v.  Vir- 
ginia Coal  etc.  Co.,  52  Fed.  840,  3  C.  C.  A.  294,  holding  error  not  brought 
to  attention  of  trial  court  will  not  be  considered  on  appeal;  Hamilton 
V.  Southern  Nevada  Gold  etc.  Min.  Co.,  13  Sawy.  120,  33  Fed.  568,  hold- 
ing all  grounds  of  objection  not  specified  are  waived;  Noonan  v.  Cale- 
donia Min.  Co.,  121  U.  S,  400,  SO  L.  Ed.  1063,  7  Sup.  Ct.  915,  holding 
general  objection  to  admissibility  of  evidence  cannot  be  availed  of  on 
appeal;  Charleston  Ice  etc.  Co.  v.  Joyce,  54  Fed.  333,  4  C.  C.  A.  368, 
Farrell  v.  School  Dist.,  98  Mich.  46,  56  N.  W.  1054,  Stillman  v.  Northern 
Pac.  etc.  R.  R.  Co.,  34  Minn.  422,  26  N.  W.  400,  McDonald  v.  Peacock, 
37  Minn.  514,  35  N.  W.  371,  and  Coleman  v.  Bell,  3  N.  M.  497,  4  N.  M. 
47,  12  Pac.  658,  all  arguendo. 

Distinguished  in  United  States  v.  American  Bell  Tel.  Co.,  167  U.  S. 
263,  42  L.  Ed.  162, 17  Sup.  Ct.  819. 

Paymeats  made  on  mortgage  debt  after  suit,  and  before  judgment^ 
must  be  deducted  from  the  Judgment. 

Approved  in  Ziegler  v.  Ilfeld,  52  Colo.  280,  Ann.  Oas.  191SD,  683,  122 
Pac.  57,  mortgagee  of  chattels  suing  to  recover  their  value  from  pur- 
chaser from  mortgagor  cannot  recover  judgment  against  purchaser  be- 
yond amount  actually  due  when  judgment  is  rendered. 

Miscellaneous.  Cited  in  In  re  Lindsay's  Guardianship,  132  Iowa,  122, 
109  N.  W.  474,  in  guardianship  proceeding  it  cannot  be  determined  that 
it  will  be  necessary  in  administration  of  ward's  estate  to  return  money 
found  in. hands  of  guardian  as  guardian,  to  hitn  as  individual  claimant 
aeainst  estate. 
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106  UNITED  STATES. 


106  V.  B.  1-3,  26  L.  Ed.  1027,  WADE  ▼.  WAIiNUT. 

Sapreme  Court  followed  niinois  Supreme  Oonrtl  dedaion,  dedariiig 
tliat  constitntioiial  proUbition  against  mimlcipal  salMcriptioiui  to  railroads, 
etc.,  took  effect  July  2,  1870. 

Approved  in  State  v.  Kyle,  166  Mo.  297,  65  S.  W.  766,  holding  amend- 
ment changing  only  the  mode  of  procedure,  passed  after  commission  of 
reputed  crime,  is  not  ex  post  facto  as  aggravating  or  affecting  crime; 
Grand  Trunk  Ry.  Co.  v.  Wade,  140  U.  S.  67,  86  L.  Ed.  848,  11  Sup.  Ct. 
709,  and  Wade  v.  La  Moille,  112  111.  84,  both  involving  similar  bonds. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courta. 
Note,  40  L.  R.  A.  (N.  S.)  407. 

106  T7.  &  3-4,  26  L.  Ed.  930,  SWOPE  ▼.  XEFFINOWEUfc 

Sapreme  Court  has  Jurisdiction  to  review  judgment  in  State  court  case 
where  powers  of  a  national  bank  are  called  into  question. 

Approved  in  McCormick  v.  Market  National  Bank,  166  U.  S.  546,  41 
L.  Ed.  820,  17  Sup.  dt.  436,  following  rule ;  Illinois  Central  R.  R.  Co.  v. 
McKendree,  203  U.  S.  626,  51  L.  Ed.  303,  27  Sup.  Ct.  153,  where  defend- 
ant railroad  in  suit  for  damages  for  infection  of  cattle  because' of  viola- 
tion of  agricultural  department  regulations  under  act  of  1903,  insisted 
that  statute  was  void,  and  even  if  valid  did  not  authorize  regulations, 
Federal  question  raised;  Glenwood  Light  etc.  Co.  v.  Town  of  Glenwood 
Springs,  231  U.  S.  736,  68  L.  Ed.  459,  34  Sup.  Ct.  316,  dismissing  for 
want  of  jurisdiction. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  536. 
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Supreme  Court  will  afflnn  decision  of  State  Supreme  Court,  which  sus- 
tained the  only  right  claimed  uider  Federal  laws. 

i.       Approved  in  Nutt  v.  Knut,  200  U.  S.  19,  50  L.  Ed.  352,  26  Sup.  Ct. 

i  216,  one  who  insists  that  judgment  cannot  be  rendered  against  him  con- 
sistently with  Federal  statutes  asserts  privil^e  and  immunity  under 
such  statutes  within  Rev.  Stats.,  §  709 ;  Baldwin  v.  Maryland  Use  of 
Hull,  179  U.  S.  222,  46  L.  Ed.  162,  21  Sup.  Ct.  106,  holding  the  two 
cases  being  identical,  judgment  establishing  liability  to  pay  taxes  for 
certain  years  is  res  judicata  for  such  years;  Chimnte  v.  Trader,  132 
U.  S.  214,  38  L.  Ed.  346^  10  Sup.  Ct.  68,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  Courts.    Note,  63  L.  R.  A.  572. 

National  bank  may  enforce  deed  of  tnurt  executed  as  security  for  note 
which  it  has  purchased. 

Approved  in  Barron  v.  McKinnon,  196  Fed.  939,  116  C.  C.  A.  483, 
holding  purchase  of  real  estate  by  national  bank  for  purpose  other  than 
specified  by  law  is  voidable  only  and  not  void;  First  Nat.  Bank  of  Sut- 
ton V.  Grosshans,  61  Neb.  581,  85  N.  W.  545,  holding  national  bank, 
r  taking  security  on  real  estate  on  contemporaneous  loan,  may  enforce 
same,  though  Federal  statute  prohibits  that  character  of  security;  First 
National  Bank  v.  Andrews,  7  Wash.  263,  38  Am.  St.  Rep.  887,  34  Pae. 
914,  following  rule;  Chattanooga  etc.  Ry.  Co.  v.  Evans,  66  Fed.  816, 
14  C.  C.  A.  116,  holding  grantor  estopped  to  deny  corporate  powers; 
Bond  V.  Terrell  Mfg.  Co.,  82  Tex.  314,  18  S.  W.  693,  party  borrowing 
money  from  corporation  is  estopped  to  deny  power  to  loan. 

Objection  to  ultra  vires  acts  of  national  hank,  can  he  urged  only  hy 
United  States. 

Approved  in  Kerfoot  v.  Farmers  &  Merchants'  Bank,  218  U.  S.  287, 
54  L.  Ed.  1043,  31  Sup.  Ct.  14,  following  rule;  Baker  v.  Schofield,  221 
Fed.  328,  136  C.  C.  A.  320,  iiolding  purchaser  of  realty  by  national  bank 
ultra  vires  and  renders  transaction  voidable  only;  Savings  &  Trust  Co. 
v.  Bear  Valley  Irr.  Co.,  112  Fed.  701,  holding  one' corporation,  mortgag- 
ing to  another  corporation  for  loans,  is  estopped  to  deny  its  power  to 
mortgage  or  lender  to  hold  such  security;  State  v.  American  Book  Co., 
69  Kan.  13,  76  Pac.  415,  1  L.  R.  A.  (N.  S.)  1041,  contracts  made  with 
foreign  corporation  before  it  has  obtained  permission  to  do  business  m 
State  under  statute  are  not  subject  to  cancellation  by  one  of  parties; 
Reynolds  v.  Crawfordsville  Bank,  112  U.  S.  413,  28  L.  Ed.  736,  5  Sup. 
Ct.  217,  following  rule;  Fritts  v.  Palmer,  132  U.  S.  292,  33  L.  Ed.  321» 
10  Sup.  Ct.  96,  holding  forfeiture  of  corporate  privileges  can  be  claimed 
only  by  State. 
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105  U.  S.  4-6,  26  I..  E<L  938,  OIiASK  ▼.  FBEDEBIOK& 

Error  in  directing  order  in  which  testimony  ahall  he  introdnced  la  not 
Sronnd  for  jeversal  nnlees  complaining  party  was  injured  therehy. 

Approved  in  Armour  &  Co.  t.  Skene,  163  Fed.  252,  255,  82  C.  C.  A. 
385,  applying  rule  in  action  for  injuries. 

Ohjectlon  that  trial  court  did  not  separate  its  finding  of  fact  fkom  its 
eonclnsibns  of  law  cannot  he  made  for  the  first  time  on  appeaL 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  582,  58  L.  Ed.  381, 
34  Sup.  Ct.  179,  objection  to  instructions  upon  subject  of  damages  is  too 
late  where  first  made  in  Federal  Supreme  Court;  Robinson  v.  Belt,  187 
U.  S.  50,  47  L.  Ed.  69,  23  Sup.  Ct.  19,  holding  objection  to  validity  of 
assignment  for  creditors  for  want  of  acceptance  and  to  form  of  judg- 
ment not  raisable  for  first  time  in  United  States  Supreme  Court ;  Jones 
V.  United  States,  179  Fed.  592,  103  C.  C.  A.  142,  objection  that  issue  of 
fact  raised  by  plea  in  abatement  in  criminal  case  was  submitted  to  jury 
which  tried  case  on  merits  cannot  be  urged  for  first  time  on  appeal; 
Bassett  v.  United  States,  137  U.  S.  501,  34  L.  Ed.  763,  11  Sup.  Ct.  1616, 
holding,  on  review  of  appellate  court's  decision,  objection  to  trial 
court's  bill  of  exceptions  not  presentable;  Drexel  v.  True,  74  Fed.  14, 
20  C.  C.  A.  265,  similarly  as  to  objection  to  deposition;  Cartert-Crume 
V.  Peurrung,  86  Fed.  441,  objection  to  jurisdiction  not  presentable  first 
on  appeal. 

Findings  of  fact  hy  trial  court  are  conclusive;  accordingly,  if  special 
findings  are  refused  it  will  he  assumed  that  they  were  not  established  hy 
evidence. 

Approved  in  Haley  v.  Nunan,  2  Cal.  Unrep.  190,  holding  where  appeal 
is  on  judgment-roll  alone,  and  finding  is  based  on  evidence,  it  must  be 
assumed  that  evidence  proved  fact;  Lynch  v.  Grayson,  5  N.  M.  496,  25 
Pac.  994,  holding  refusal  to  make  special  findings  not  ground  for  error. 

106  U.  S.  6»  26  L.  Ed.  9^,  BABTHOLOW  ▼.  TBUSTEES. 

Not  cited. 

* 

105  U.  8.  7-12,  26  L.  Ed.  998,  POUaABD  ▼.  VINTON. 

Bill  of  lading  is  evidence  of  holder's  ownership,  special  or  general,  of 
property  mentioned  therein,  and  of  right  to  receive  such  property  at  place 
of  delivery. 

Approved  in  In  re  E.  Reboulin  Fils  k  Co.,  165  Fed.  247,  followincc 
rule;  McKelvey  v.  Perham,  31  Mont.  606,  79  Pac.  254,  where  defend- 
ant ordered  lime  for  use  on  6th  and  plaintiff  put  it  on  cars  on  12th, 
and  thereafter  he  received  countermand  but  did  not  recall  shipment, 
and  kept  bill  of  lading,  defendant  not  oblipred  to  accept  lime  on  its 


105  U.  S.  7-12  NOTES  ON  U.  S.  REPORTS.  672 

arrival;  St.  Paul  Roller-Mill  Co.  v.  Great  Western  Despatch  Co.,  27 
Fed.  436,  holding  transfer  carries  title  to  goods.  « 

Distinguished  in  St.  Louis  etc.  B.  Co.  v.  Mounts,  44  Okl.  363,  144  Pae. 
1038,  owner  of  property  lost  may  sue  terminal  carrier  though  bill  of 
lading  already  surrendered. 

Bill  of  lading.    Note,  38  Am«  Dec.  409,  410. 

Bill  of  lading  is  not  negotiable  tnstmment  In  sense  that  note  or  bill  of 
exchange  is;  its  transfer  to  bona  fide  purchaser  does  not  jprednde  Inqnixy 
into  original  transaction. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  377,  60  L.  Ed. 
1054,  36  Sup.  Ct.  666,  applying  rule  under  Carmack  Amendment;  The 
Carlos  F.  Roses,  177  U.  S.  665,  44  L.  Ed.  933,  20  Sup.  Gt.  807,  holding 
assignment  of  bill  of  lading  carries  with  it  the  intention  of  parties, 
hence  is  open  to  explanation  even  in  hands  of  innocent  party  for  value ; 
Postell  V.  Avery  &  Co.,  12  Ga.  App.  508,  77  S.  E.  667,  lien  of  fi.  fa.  at- 
tached to  property  covered  by  bill  of  lading  as  against  subsequent 
assignee  of  latter;  O'Brien  v.  Guano,  48  Fed.  729,  holding  ship  may 
assert  lien  on  cai^  as  against  assignee  of  bill;  Hill  v.  Helton,  80  Ala. 
535,  1  South.  346,  holding  circumstances  of  transfer  examinable; 
Raleigh  etc.  Ry.  Co.  v.  Lowe,  101  Ga.  329,  28  S.  E^  868,  carrier  liable  for 
delivering  to  person  who  stole  bill;  Douglas  v.  People's  Bank,  86  Ky. 
179,  9  Am.  St.  Bep.  278,  5  S.  W.  421,  discussing  rights  of  pledgee  of 
bill  of  lading;  Pollard  v.  Reardon,  65  Fed.  849,  13  C.  C.  A.  171,  assert- 
ing general  negotiable  quality. 

Distinguished  in  Thomas  v.  Atlantic  Coast  Line  R.  Co.,  85  S.  C.  540, 
21  Ann.  Cas.  223,  34  L.  B.  A.  (N.  S.)  1177,  64  S.  E.  221,  holding  where 
question  is  merely  of  shortage  in  number  of  packages,  bill  of  lading  is 
conclusive. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105 
Am.  St.  Bep.  334,  348,  862. 

Stolen   bonds,   coupons   and  other  negotiable   acceptances.     Note, 
125  Am.  St.  Bep.  817. 

Bights  of  transferee  of  bill  of  lading.    Note,  4  E.  B.  C.  790. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  £.  B.  O. 
226. 

Bill  of  lading  is  at  once  receipt  and  contract,  acknowledgment  of  re- 
ceipt of  goods,  and  contract  to  carry  safely  and  deliver. 

Approved  in  Cobb  v.  Brown,  193  Fed.  960,  113  C.  C.  A.  586,  holding 
connecting  carrier  who  receives  goods  from  initial  carrier  is  bound  by 
terms  of  bill  of  lading;  In  re  T.  H.  Bunch  Co.,  180  Fed.  530,  under 
Kirby's  Digest    (Ark.),  §§  530,  531,  carrier  delivering  goods  to   con- 
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signee  without  surrender  of  bill  of  lading,  though  punishable  criminally 
therefor,  was  not  prohibited  from  collecting  value  of  goods  illegally 
delivered  and  converted  to  consignee's  own  use;  Planters'  etc.  Mfg.  Co. 
V.  Elder,  101  Fed.  1003,  42  C.  C.  A.  130,  holding  bill  of  lading  receipt 
for  goods  and  contract  to  carry,  and  as  receipt  is  prima  facie  only  and 
open  to  explanation;  St.  Louis  etc.  R.  Co.  v.  Pape,  100  Ark.  280,  140 
S.  W.  269,  holding  common  carrier  is  insurer  and  responsible  for  loss 
of  goods  except  where  loss  occurred  by  act  of  God,  public  enemy,  public 
authority,  of  act  of  shipper  or  inherent  nature  of  goods;  St.  Louis  etc. 
Ry.  Co.  V.  Citizens'  Bank,  87  Ark.  32,  128  Am.  St,  Rep.  17,  112  S.  W. 
157,  holding  ''duebill"  issued  by  carrier  was  not  bill  of  lading;  Parker 
V.  Atlantic  etc.  R.  R.  Co.,  133  N.  C.  347,  45  S.  E.  662,  holding  carrier, 
though  accepting  shipment  under  contract  '^ subject  to  delay,"  has  bur- 
den of  showing  exercise  of  due  diligence  to  avoid  delay  in  carrying  and 
delivering;  Palmer  v.  Atchison  etc.  Ry.  Co.,  lOl  Cal.  195,  36  Pac.  633, 
holding  liability  ceases  with  delivery,  to  connecting  line;  Morganton 
Mfg.  Co.  V.  Ohio  etc.  Ry.  Co.,  121  N.  C.  518,  61  Am.  St.  Rep.  681,  28 
S.  E.  475,  and  Mitcbell  v.  Carolina  He.  Ry.  Co.,  124  N.  C.  239,  44 
L.  R.  A.  516,  32  S.  E.  671,  holding  burden  on  carrier  to  show  exemption 
from  liability  for  damage. 

Right  of  carrier  to  deny  receipt  of  goods,  as  against  bona  fide 
holder  of  bill  of  lading.    Note,  41  L.  R.  A.  (N.  S.)  501. 

Bill  of  lading  as  prima  facie  evidence  against  carrier  that  goods 
were  received.    Note,  4  E.  B.  C.  678. 

Bills  of  lading  are  issuable  only  to  shippers,  and  for  goods  sUpped  or 
deUvered  to  carxlers'  agents  for  shipment. 

Approved  in  Roy  v.  Northern  Pac.  Ry.  Co.,  42  Wash.  579,  85  Pac. 
55,  act  of  carrier's  agent  in  delivering  bill  of  lading  for  goods  which 
he  knew  were  not  delivered  to  carrier  does  not  bind  carrier  as  to 
innocent  pledgee;  Pearce  v.  The  Thomas  Newton,  41  Fed.  107,  holding 
lien  attaches  to  vessel  when  goods  delivered  to  agents;  The  Guiding 
Star,  62  Fed.  416, 10  C.  C.  A.  454  (affirming  53  Fed.  944),  mei-e  delivery 
at  wharf,  without  designating  vessel,  cannot  create  lien  for  destruction 
of  cotton;  The  Vigilancia,  58  Fed.  700,  delivery  to  shipper's  dra5anen  is 
not  delivery  for  shipment;  by  way  of  analogy  in  Clark  v.  The  St.  Paul, 
77  Fed.  999,  holding  seaman's  service  commences  with  signing  of 
articles. 

Steamboat  agent  cannot  bind  vessel  or  owner  by  bill  of  lading,  for  goods 
not  received  for  shipment,  and  bill  so  given  is  void  in  any  hands. 

Approved  in  The  Yankee,  233  Fed.  923,  holding  one  furnishing  sup- 
plies for  a  vessel  not  entitled  to  maritime  lien  where  evidence  does  not 
XI— 43 
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show  actual  delivery  to  or  use  by  vessel;  Clark  v.  Clyde  S.  S.  Co.,  148 
Fed.  244,  steamer  not  liable  for  nondelivery  of  goods  not  actually  re- 
ceived for  shipment  though  it  issued  bills  of  lading  therefor  on  receipts 
with  name  of  its  clerks  forged;  Arthur  v.  Texas  etc.  Ry.  Co.,  139  Fed. 
132,  71  C.  C.  A.  391,  where  railroad  issued  bill  of  lading  for  cotton  on 
compress  company's  platform  on  receipt  of  latter  and  cotton  burned 
before  actual  delivery  to  railroad,  latter  not  liable  for  negligence  of 
compress  company;  Guffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  275,  64 
C.  C.  A.  517,  where,  at  time  goods  delivered  on  wharf  under  bill  of 
lading  reciting  goods  to  be  shipped  on  vessel  ''now"  at  certain  port, 
complainant  knew  vessel  was  at  sea,  and  goods  never  delivered  to  ship, 
vessel  not  subject  to  maritime  lien  for  breach  of  contract;  The  Isola 
Di  Procida,  124  Fed.  943,  holding  Federal  courts  hold  master  powerless 
to  bind  ship  owner  or  ship  by  false  bill  in  any  particular;  Alabama  etc. 
R.  Co.  V.  Commonwealth  Cotton  Mfg.  Co.,  146  Ala.  398,  42  South.  406, 
holding  carrier  not  liable  where  agent  did  not  weigh  goods  but  issued 
bill  of  lading  and  goods  weighed  less  than  weight  stated  in  bill;  Mis- 
souri etc.  Ry.  Co.  v.  Sealy,  78  Kan.  764,  99  Pac.  232,  holding  it  is  good 
defense  that  in  State  where  bill  of  lading  was  executed  bill  was  void 
because  assured  without  actual  receipt  of  goods;  Watkins  Nat.  Bank 
V.  Cleveland  etc.  Ry.  Co.,  117  Mo.  App.  252,  93  S.  W.  846,  carrier  not 
liable  to  one  to  whom  bill  of  lading  issued  before  receipt  of  goods 
where  they  are  afterward  received  but  have  spoiled  in  meantime;  Roy 
v.  Northern  Pac.  Ry.  Co.,  42  Wash.  576,  580,  85  Pac.  54,  56,  act  of 
carrier's  agent  in  delivering  bill  of  lading  for  goods  which  he  knew 
were  not  delivered  to  carrier  does  not  bind  carrier  as  to  innocent 
pledgee;  The  T.  A.  Goddard,  12  Fed.  180,  denying  master's  power  to 
vary  usual  bill  of  lading;  The  Lykus,  36  Fed.  922,  holding  unauthorized 
bottomry  bond  does  not  create  lien;  Dun  v.  City  Nat.  Bank,  58  Fed. 
177, 180,  23  L.  R.  A.  691,  692,  7  C.  C.  A.  152,  holding  mercantile  agency 
not  liable  for  agent's  act  in  willfully  giving  false  information;  The 
Karo,  29  Fed.  656,  and  Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co., 
75  Fed.  457,  22  C.  C.  A.  378,  both  arguendo. 

The  following  citing  cases  reaffirm  this  ruling  in  holding  the  carrier 
may  show  that  goods  described  in  bill  were  not  in  fact  delivered  for 
shipment:  Friedlander  v.  Texas  etc.  Ry.  Co.,  130  U.  S.  424,  425,  82 
L.  Ed.  994,  9  Sup.  Ct.  572,  Missouri  Pac.  Ry.  Co.  v.  McFadden,  154  U.  S. 
161,  162,  38  L.  Ed.  946,  947,  14  Sup.  Ct.  991,  Crenshawe  v.  Pearce,  37 
Fed.  435,  436,  The  Asphodel,  53  Fed.  836,  Martin  v.  Railway  Co.,  55  Ark. 
624,  19  S.  W.  318,  Lake  Shore  etc.  Ry.  Co.  v.  National  Livestock  Bank, 
178  111.  519,  53  N.  E.  329,  Lazard  v.  Merchants'  etc.  Transp.  Co.,  78  Md. 
13,  26  Atl.  898,  National  Bank  of  Commerce  v.  Chicago  etc.  Ry.  Co.,  44 
Minn.  233,  20  Am.  St.  Rep.  573,  9  L.  R.  A.  268,  46  N.  W.  345,  Smith  v. 
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Missouri  Pac.  Ry.  Co.,  74  Mo.  App.  51,  56,  and  Williams  v.  Wilmington 
etc.  Ry.  Co.,  93  N.  C.  45,  53  Am.  Rep.  461.  And  on  point  that  carrier 
is  not  liable  for  deficiency,  the  following  are  decisive:  Iron  Mountain 
Ry.  Co.  V.  Knight,  122  U.  S.  87,  96,  80  L.  Ed.  1080,  1083,  7  Sup.  Ct. 
1136,  1141,  The  Querini  Stamphalia,  19  Fed.  125,  Law  v.  Botsford,  26 
Fed.  654,  The  Caroline  Miller,  53  Fed.  137,  and  Maddock  v.  American 
Sugar  Refining  Co.,  91  Fed.  167. 

Distinguished  in  Petersburg  N.  N.  &  N.  Steamboat  line  v.  Norfolk- 
Virginia  Peanut  Co.,  172  Fed.  326,  24  L.  R.  A.  (N.  S.)  569,  96  C.  C.  A. 
383,  holding  that  reception  of  goods  at  wharf  by  agent  was  delivery  to 
vessel,  and  that  she  was  liable  in  rem  for  any  loss  recoverable,  where 
agent  employed  lighter  to  reach  vessel;  Robinson  v.  Memphis  etc.  Ry. 
Co.,  16  Fed.  60,  holding  subsequent  delivery  renders  bill  binding. 

Liability  of  carrier  upon  bill  of  lading  issued  without  receipt  of 
goods.    Note,  7  Ann.  Cas.  Vsi. 

Civil  liability  for  wrongful  or  n^ligent .  act  of  servant  or  agent 
toward  one  not  sustaining  contractual  relation.  Note,  27  L.  R.  A 
172. 

Miscellaneous.  Cited  in  Hindman  v.  First  Nat.  Bank,  98  Fed.  566. 
48  L.  R.  A.  210,  39  C.  C.  A.  1,  holding  bank  making  false  statement 
regarding  financial  condition  of  one  of  its  customers,  thus  misleading 
third  party  will  be  liable  if  loss  results  from  deceit. 

106  T7.  S.  12,  26  L.  Ed.  1001,  POLLABD  ▼.  T7.  B.  liAIL  LimS  CO. 

Not  cited. 

106  U.   8.   18-24,   26  L.   Ed.   961,  OBEENWOOD  T.   UNION   FBEIOHT 
B.  B.  00. 

Where  street  railroad  company  refuses  to  seek  relief  against  statute  re- 
pealing its  charter  and  transferring  its  ftanchises,  stockholder  may  sne  to 
enjolm  enforcement  on  ground  that  statute  iS'  unconstitutionaL 

Approved  in  Doctor  v.  Harrington,  196  U.  8.  588,  49  L.  Ed.  610,  25 
Sup.  Ct.  355,  fact  that  interests  of  corporation  may  be  same  as  those 
of  complaining  stockholder  does  not  require  alignment  with  complainant 
where  bill  alleges  corporation  is  under  antagonistic  control;  Dickerman 
V.  Northern  Trust  Co.,  176  U.  S.  188,  44  L.  Ed.  429,  20  Sup.  Ct.  313, 
holding  corporation  acting  in  good  faith  can  give  bonus  in  stock  as  in- 
ducement in  taking  its  bonds,  and  dissenting  stockholders  cannot  inter* 
fere  effectively;  Venner  ▼.  Great  Northern  Ry.  Co.,  153  Fed.  411,  hold- 
ing bill  cannot  be  brought  under  rule  94  of  equity  unless  complainant 
was  stockholder  at  time  of  transaction  complained  of;  Groel  v.  United 
Elec.  Co.,  132  Fed«  257,  262,  265,  in  suit  by  stockholder  on  right  of 
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action  in  corporation^  latter  aligned  with  either  party  according  to  facts, 
for  purposes  of  Federal  jurisdiction ;  Elkina  v.  City  of  Chicago,  119  Fed. 
959,  holding  city  may  require  transfers  between  two  leased  railway 
systems,  and  stockholder  of  lessor  company  not  interested  in  lessee's 
receipts  cannot  sue  city  alleging  impairment  of  contract;  New  York 
etc.  R.  Co.  V.  Offield,  77  Conn.  421,  59  Atl.  512,  upholding  right  of  rail- 
road to  condemn  few  shares  of  another  railroad  which  it  does  not  own, 
where  improvements  of  other  road  necessary  and  it  has  not  means  to 
make  them  but  condemning  road  has;  Bowdoin  College  v.  Merritt,  63 
Fed.  215,  asserting  power  of  cestui  to  sue  where  trustees  refuse;  Avery 
V.  Boston  Safe  Deposit  etc.  Co.,  72  Fed.  702,  holding  equity  will  protect 
all  interests  of  stockholders  in  suit  by  receiver  of  dissolved  corporation; 
Burke  v.  Concord  R.  R.  Co.,  61  N.  H.  232,  and  Dow  v.  Northern  R.  R., 
67  N.  H.  S7,  64,  36  Atl.  529,  542,  enjoining  transfer  of  corporate  prop- 
erty against  will  of  minority  stockholders;  Bigelow  v.  Union  Freight 
R.  Co.,  137  Mass.  482,  arguendo. 

Distinguished  in  Kessler  &  Co.  v.  Ensley  Co.,  129  Fed.  404,  contract 
by  which  officers  have  obtained  property  of  corporation  by  actual  fraud 
may  be  ratified  by  directors  and  disinterested  majority  of  ^stockholders 
where  they  act  fairly  and  to  interest  of  corporation. 

Actions  by  stockholders  on  behalf  of  corporation.  Note,  97  Am. 
St.  Bep.  82. 

Application  to  body  of  stockholders  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  51  L.  R.  A.  (N.  S.) 
115. 

Statute  repealing  charter  of  street  railway  company,  and  transferring 
its  ftanclilBes,  Impairs  obligation  of  contract,  unless  rigbt  to  repeal  was  re- 
served in  charter. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Qoldsboro,  232 
U.  S.  556,  58  L.  Ed.  725,  34  Sup.  Ct.  364,  holding  ordinance  limiting 
speed  of  trains,  etc.,  does  not  violate  contract  clause  or  due  process 
clause  of  Federal  Constitution;  Seattle  R.  &  S.  Ry.  Co.  v.  City  of  Seat- 
tle, 190  Fed.  77,  holding  suit  to  restrain  city  from  repealing  ordinances 
relating  to  railroad  operations  involved  Federal  question;  Newburyport 
Water  Co.  v.  Newburyport,  103  Fed.  587,  holding  where  legislative  grant 
to  private  corporation  to  build  waterworks  is  not  exclusive,  the  subse- 
quent grant  to  city  to  build  competing  waterworks  is  constitutional; 
Mercantile  etc.  Deposit  Co.  v.  Collins  Park  R.  R.  Co.,  101  Fed.  350,  hold- 
ing city  letting  franchise  for  street  railway  in  absence  of  any  reserva- 
tion cannot  authorize  a  joint  use  by  another  company,  nor  can  eminent 
domain  apply;  Mercantile  etc.  Deposit  Co.  v.  Collins  Park  R.  R.  Co.,  99 
Fed.  817,  holding  legislature  cannot  prohibit  construction  of  street  rail- 
road without  consent  of  corporate  authorities  of  city,  for  an  ordinanoe 
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granting  such  franchise  is  law  of  State;  Deposit  Bank  of  Owensboro  v. 
Daviess  Co.,  102  Ky.  187,  188,  201,  39  S.  W.  1033,  1034,  1037,  holding 
proviso  in  national  bank  act  does  not  prevent  State  taxing  national 
banks  at  greater  rate  than  that  imposed  upon  most  favored  State  banks ; 
Gr^g  V.  Granby  Min.  etc.  Co.,  164  Mo.  628,  65  S.  W.  314,  holding  by 
reason  of  reservation  in  charter,  relative  to  electing  directors,  the  legis- 
lature was  empowered  to  alter  or  amend  same,  and  change  impaired  no 
contract;  New  Orleans  Gas-Light  Co.  v.  Louisiana  Light  etc.  Co.,  115 
U.  S.  660,  29  L.  Ed.  520,  6  Sup.  Ct.  257,  holding  State  cannot  invoke 
exclusive  right  to  furnish  gas;  Baltimore  Ti'Ust  etc,  Co.  v.  Baltimore,  64 
Fed.  160,  holding  void,  repeal  of  franchise  to  lay  double  tracks;  West- 
em  Paving  etc.  Co.  v.  Citizens'  Street  Ry.  Co.,  128  Ind.  529,  25  Am.  St. 
Bep.  466,  10  L.  B.  A.  774,  26  N.  E.  190,  denying  city's  power  to  increase 
charter  duty  as  to  paving;  Worth  v.  Wilmington  etc.  R.  R.  Co.,  89  N.  C. 
300,  45  Am.  Rep.  686,  den3dng  legislative  power  to  tax  corporation 
exempt  by  charter. 

General  law  reserving  power  to  amend,  alter  or  repeal  becomes  part  of 
every  charter  of  incorporation  subseqnently  issued. 

Approved  in  Calder  v.  State  of  Michigan,  218  U.  S.  599,  64  L.  Ed. 
1168,  31  Sup.  Ct.  122,  holding  franchise  given  by  city  to  public  service 
corporation  does  not  enlarge  its  right  to  exist  as  against  expressly  re- 
served right  to  repeal  charter;  Fair  Haven  etc.  R.  R.  Co.  v.  City  of 
New  Haven,  203  U.  S.  389,  61  L.  Ed.  241,  27  Sup.  Ct.  74,  holding  State 
could  put  upon  railway  company  duty  of  paving  as  well  as  repairing: 
street ;  Looker  v.  Maynard  ex  rel.  Dusenbury,  179  U.  S.  52,  46  L.  Ed.  81, 
21  Sup.  Ct.  23,  holding  statute  permitting  each  stockholder  to  cumulate 
his  votes  upon  one  of  many  director  candidates,  legislature  may  con- 
stitutionally amend,  alter  or  repeal  same  without  impairing  contract; 
Geiger-Jones  Co.  v.  Turner,  230  Fed.  246,  holding  void  Ohio  **blue  sky" 
law;  Washington  P.  &  C.  Ry.  Co.  v.  Magruder,  198  Fed.  230,  holding 
void  Laws  Md.  1910,  c.  200,  requiring  railroad  to  run  two  trains  per 
day  each  way  under  penalty  of  fifty  dollars  per  diem  if  it  refused;  Fii'st 
State  Bank  v.  Shallenberger,  172  Fed.  1004,  holding  void  Nebraska  act 
prohibiting  individuals  from  engaging  in  banking  business ;  Wilmington 
City  Ry.  Co.  v.  Wilmington  etc.  Ry.  Co.,  8  Del.  Ch.  492,  493,  498,  46 
Atl.  15,  17,  holding  grant  of  franchise  to  street  railroad  to  use  certain 
power  in  operating  cars  does  not  prevent  grant  to  other  railroad  com- 
pany to  use  electricity ;  District  of  Columbia  v.  Capital  Traction  Co.,  41 
App.  D.  C.  119,  upholding  statute,  requiring  street  railway  to  accept 
transfers  from  independent  lines;  St.  John  v.  Iowa  Business  Men's  etc. 
Loan  Assn.,  136  Iowa,  455,  16  L.  R.  A.  (N.  S.)  60S,  113  N.  W.  866,  up- 
holding statute  limiting  premiums  and  interest  to  be  charged  by  build- 
ing  and   loan   associations   as    against    association   which    elected    to 
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continue  business  under  law;  People  v.  Calder,  153  Mich.  730,  126  Am. 
St.  Rep.  550,  117  N.  W.  317,  act  repealing  corporate  charter  did  not 
impair  rights  of  corporate  bondholders;  Oklahoma  City  v.  Shields,  22 
Okl.  294,  100  Pac.  572,  enforcing  assessment  for  paving  street  against 
street  railway  company;  Noble  State  Bank  v.  Haskell,  22  Okl.  64,  97 
Pac.  597,  upholding  act  creating  State  banking  board;  dissenting  opin- 
ion in  City  of  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  77, 
79,  80,  81,  67  L.  Ed.  1398,  1399,  33  Sup.  Ct.  988,  majority  holding  gen- 
eral authority  given  by  city  charter  to  make,  publish  and  repeal  ordi- 
nances for  certain  specified  purposes,  is  not  reservation  of  power  to 
revoke  or  destroy  contractual  rights  vested  under  ordinance  granting 
telephone  company  right  to  place  and  maintain  x>oles  and  wires  in 
streets ;  dissenting  opinion  in  Lankf ord  v.  Menef ee,  45  Okl.  253,  145  Pac. 
383,  majority  holding  that  fact  that  trust  company  did  banking  busi- 
ness did  not  subject  its  stockholders  to  statutory  liability  of  stock- 
holders in  bank ;  Louisville  Water  Co.  v.  Clark,  143  U.  S.  14,  36  L.  Ed. 
59,  12  Sup.  Ct.  350,  Covington  v.  Kentucky,  173  U.  S.  239,  43  L.  Ed. 
679,  19  Sup.  Ct.  386,  Citizens'  Savings  Bank  v.  Owensboro,  173  U.  S. 
647,  651,  652,  653,  43  L.  Ed.  840,  19  Sup.  Ct.  534,  536,  and  Gibbs  v. 
Consolidated  Gas  Co.,  130  U.  S.  408,  39  L.  Ed.  984,  9  Sup.  Ct.  557, 
upholding  act  prohibiting  combinations;  Hamilton  Gas-Light  Co.  v. 
Hamilton  City,  146  U.  S.  270,  36  L.  Ed.  969,  13  Sup.  Ct.  94,  upholding 
grant  to  city  of  right  to  erect  its  own  gasworks ;  United  States  v.  Union 
Pacific  Ry.  Co.,  160  U.  S.  37,  40  L.  Ed.  332,  16  Sup.  Ct.  204,  upholding 
act  of  Congress  requiring  railways  to  operate  their  own  telegraph  fran- 
chises; Southern  Pac.  Ry.  Co.  v.  Railway  Commissioners,  78  Fed.  255, 
State  may  regulate  railroad  rates  under  reserved  power;  Northern  Bank 
v.  Stone,  88  Fed.  426,  holding  such  law  applicable  to  subsequent  exten- 
sions of  existing  charters;  St.  Louis  etc.  Ry.  Co.  v.  Paul,  173  U.  S. 
409,  43  L.  Ed.  746,  19  Sup.  Ct.  421,  and  Leep  v.  St.  Louis  etc.  Ry.  Co., 
58  Ark.  428,  41  Am.  St.  Rep.  124,  23  L.  R.  A.  272.  26  S.  W.  81,  both 
sustaining  act  prohibiting  corporations  to  retain  employee's  wages; 
State  V.  Browne  etc.  Mfg.  Co.,  18  R.  I.  23,  17  L.  R.  A-  869,  25  Atl.  249, 
act  requiring  corporations  to  pay  employees  weekly  becomes  part  of 
existing  charter;  Endowment  &  Ben.  Assn.  v.  State,  35  Kan.  264,  10  Pac. 
879,  upholding  act  dissolving  corporation;  Attorney  General  v.  Looker, 
111  Mich.  506,  507,  69  N.  W.  931,  932,  sustaining  amendment  of  provi- 
sion as  to  directors;  Watson  Seminary  v.  County  Court,  149  Mo.  67, 
45  L.  R.  A.  679,  50  S.  W.  882,  holding  charter  grant  of  right  to  fines 
repealable;  West  Jersey  Traction  Co.  v.  Camden  Ry.  Co.,  53  N.  J.  Eq. 
171,  35  Atl.  52,  asserting  power  of  legislature  to  subject  street  railway 
company's  franchises  to  municipal  authority;  Denney  v.  Bennett,  128 
U.  S.  495,  32  L.  Ed.  493,  9  Sup.  Ct.  136,  holding  exemption  laws  become 
part  of  contracts  subsequently  executed;  Jones  v.  Great  Southern  etc. 
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Hotel  Co.,  86  Fed.  387,  mechanic's  lien  law  becomes  part  of  subsequent 
building  contracts;  dissenting  opinion  in  Commonwealth  v.  Farmers' 
Bank,  97  Ky.  626,  31  S.  W.  1021,  majority  holding  repeal  of  tax  ex- 
emption void;  Schurz  v.  Cook,  148  U.  S.  412,  37  L.  Ed.  503,  13  Sup.  Gt. 
650,  arguendo. 

Distinguished  in  City  of  Owensboro  ▼.  Cumberland  Tel.  &  Tel.  Co., 
230  U.  S.  73,  57  L.  Ed.  1896,  33  Sup.  Ct.  988,  holding  general  authority 
given  by  city  charter  to  make,  publish  and  repeal  ordinances  for  certain 
specified  purposes  is  not  reservation  of  power  to  revoke  or  destroy  con- 
tractual rights  vested  under  ordinance  granting  telephone  company  right 
to  place  and  maintain  poles  and  wires  in  streets;  Pearsall  ▼.  Great 
Northern  Ry.  Co.,  73  Fed.  943,  holding  reservation  of  mere  power  to 
amend  did  not  permit  of  revocation  of  vested  rights;  Supreme  Council 
v.  Logsdon,  182  Ind.  191,  192,  108  N.  E.  590,  holding  statute  repealing 
statute  declaring  by-laws  of  association  must  be  attached  to  certificate 
cannot  affect  rights  of  beneficiary  accruing  prior  to  statute ;  Enid  City 
Ry.  Co.  V.  City  of  Enid,  43  Okl.  785,  144  Pac.  620,  holding  ordinance 
requiring  street  railway  to  pave  more  than  required  under  its  franchise 
was  invalid. 

Powers  and  franchises  of  a  corporation  cease  immediate  upon  enact- 
ment of  law  repealing  its  charter. 

Approved  in  Henderson  v.  Central  Passenger  Ry.  Co.,  21  Fed.  364, 
following  rule;  Canastota  Knife  Co.  v.  Newington  Tramway  Co.,  69 
Conn.  155,  36  Atl.  1109,  arguendo. 

Distinguished  in  People  v.  O'Brien,  111  N.  Y.  53,  7  Am.  St.  Rep.  706, 
2  L.  R.  A.  265,  18  N.  E.  .  05,  holding  franchise  to  run  street  cars  sur- 
vived dissolution  of  corporation. 

Contract  and  property  rights  acquired'  by  corporation  during  its  lawful 
existence  are  not  destroyed  by  repeal  of  charter.  Courts  retain  power  to 
Iirotect  interests  of  stockholders  and  others. 

Approved  in  Larabee  v.  DoUey,  175  Fed.  390,  where  prior  to  Kansas 
bank  guaranty  act  of  ^900  bank  could  not  use  property  to  pay  private 
debt  of  party  for  which  it  was  not  liable,  and  by  such  act  banks  could 
accept  its  provisions  by  vote  of  directors  authorized  by  stockholders, 
and  on  such  acceptance  was  required  to  deposit  bonds  with  State  treas- 
urer and  pay  annual  assessments  to  secure  depositors  in  insolvent  banks^ 
act  was  void  as  to  nonconsenting  stockholder;  Redfield  v.  Baltimore  & 
O.  R.  R.  Co.,  124  Fed.  930,  holding  Federal  court  is  without  jurisdiction 
where  stockholder  and  domestic  corporation  are  both  citizens  of  same 
State,  in  suit  against  foreign  corporation  as  trustee  in  fraud;  McKee  v. 
Chautauqua  Assembly,  124  Fed.  811,  813,  holding  legislature  under 
power  reserved  ip  grant  may  lawfully  amend  corporation  charter  by  en- 
larging its  scope,  no  property  rights  or  contracts  being  impaired;  Wood- 
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son  V.  State,  69  Ark.  527,  65  S.  W.  467,  holding  statnte  requiring  mining 
corporation  to  weigh  coal  before  screening  does  not  abridge  right  of 
laborer  to  contract  with  corporation;  Appendix,  97  Me.  593,  holding 
legislature  restrained  by  State  and  Federal  Constitutions  to  impair  con- 
tract obligations  once  lawfully  made  by  corporation,  but  it  can  prohibit 
making  new  contracts;  Chalstran  v.  Board  of  Education,  244  HI.  477, 
91  N.  E.'  716,  holding  school  district  liable  to  contractor  who  had  par- 
tially completed  school  building  when  high  school  was  by  vote  of  dis- 
trict, discontinued;  Scott  v.  Gittings,  125  M4.  607,  94  Atl.  214,  State 
held  not  entitled  to  dividends  accrued  in  favor  of  unknown  stockholders 
of  dissolved  corporation;  State  v.  Bancroft,  148  Wis*.  136,  146,  38 
L.  R.  A.  (N.  S.)  526,  134  N.  W.  335,  statute  regulating  use  of  navigable 
waters  held  invalid  as  infringing  upon  rights  of  riparian  owners;  dis- 
senting opinion  in  Germer  v.  Triple-State  Natural  Gaa  etc.  Co.,  60 
W.  Va.  179,  54  S.  E.  524,  majority  holding  that,  under  statute,  holders 
of  sixty  per  cent  of  stock  might  exchange  corporate  property  for 
securities  of  another  company ;  Citizens '  St.  Ry.  Co.  v.  City  Ry.,  64  Fed. 
651,  following  rule;  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173. U.'  S.  690, 
43  L.  Ed.  858,  19  Sup.  Ct.  567,  holding  amendatory  act  impairing  rights 
of  mileage  ticket  holders,  void ;  Lafayette  Co.  v.  Neely,  21  Fed.  739,  740, 
asserting  right  of  stockholders  to  sue  individually  after  dissolution ;  Hill 
V.  Glascow  Ry.  Co.,  41  Fed.  616,  den3dng  legislature's  power  to  divert 
corporate  assets;  Detroit  v  Detroit  City  Ry.  Co.,  56  Fed.  883,  holding 
franchise  for  longer  time  than  life  of  corporation  exercising  it  sur- 
vives dissolution;  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  939,  and" 
Opinion  of  Justices,  66  N.  H.  638,  33  Atl.  1081,  both  arguendo. 

Distinguished  in  Hamilton  Gas-Light  etc,  Co.  v.  Hamilton,  37  Fed. 
838,  holding  no  vested  rights  disturbed  where  gas  company  required  to 
lay  pipes  along  streets  as  condition  to  grant  of  city  lighting  contract 
and  after  expiration  oi  contract  city  determined  to  build  own  works. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am.  S^  Rep.  719,  723,  725. 

Acts  and  proceedings  of  dissolved  corporati(»s.  Note,  184  Am.  St. 
Rep.  310. 

Property  of  corporations,  inclnding  ftancliiseB,  may  be  taken  for  public 
use  upon  making  due  compensation  therefor. 

Approved  in  Terre  Haute  v.  Evansville  etc.  Ry.  Co.,  149  Ind.  180, 
37  L.  R.  A.  193,  46  N.  E.  78,  asserting  city's  power  to  condemn  right  of 
way  for  street. 

Condemnation  of  property  of  corporations  under  power  of  eminent 
domain — What,  if  any,  property  may  be  taken.  Note,  9  Am-  St. 
Rep.  137. 
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Condemnation  of  shares  of  minority  stockholders.    Note,  1  L.  B.  A. 
(N.  S.)  612,  618. 

After  repealing  charter  of  cozporatloii,  legislature  may  cliarter  new  cor- 
poration, conferring  upon  it  similar  powers,  and  authorizing  it  to  take  prop- 
erty of  first,  necessary  to  public  use,  upon  making  due  compensation. 

Approved  in  Manning  v.  Chesapeake  etc.  Tel.  Co.,  18  App.  D.  C.  215, 
telephone  company  operating  in  district  by  sufferance  only  may  be  com- 
pelled to  perform  service  at  insufficient  rate  as  condition  of  remaining. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  70. 

105  T7.  8.  24-36,  26  L.  Ed.  1001,  THE  SCOTIiANB. 

Maritime  law  is  only  so  far  operative  in  any  country  as  it  is  adopted 
by  laws  and  usages  of  that  country. 

Approved  in  The  Sacramento,  131  Fed.  374,  following  rule;  Pouppirt 
V.  Elder  Dempster  Shipping,  122  Fed.  988,  holding  Federal  Admiralty 
Court  has  jurisdiction  in  personam  against  owner  of  foreign  ship  for 
injuring  American  passenger  on  high  seas,  irrespective  of  law  of  ship's 
Hag;  Rundell  v.  La  Campagnie  Generale  Transatlantique,  100  Fed.  660, 
40  C.  C.  A.  625,  holding  in  tort  on  foreign  vessel  upon  high  seas,  Federal 
Court  of  Admiralty  cannot  enforce  local  laws  of  foreign  nation,  but 
general  admiralty  will  be  administered;  Liverpool  Steam  etc.  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  444,  32  L.  Ed.  793,  9  Sup.  Ct.  473,  holding 
United  States  courts  not  bound  by  general  rules  for  construing  contracts 
of  affreightment;  Ralli  v.  Troop,  157  U.  S.  407,  39  L.  Ed.  751,  15  Sup. 
Ct.  665,  general  rules  as  to  average  not  controlling;  In  re  Whitelaw,  71 
Fed.  734,  and  Manegold  v.  The  A.  E.  Shores,  Jr.,  73  Fed.  348,  both 
holding  when  such  law  is  adopted  it  is  coextensive  with  territory. 

Bnle  as  to  limited  liability,  while  similar  to  general  maritime  law,  is 
statute  law,  and  is  to  be  interpreted  and  construed  as  such. 

• 

Approved  in  Oregon  R.  &  N.  Co.  v.  Balfour,  179  U.  S.  56,  45  L.  Ed. 
84,  21  Sup.  Ct.  29,  holding  proceedings  under  congressional  statute  limit- 
ing liability  of  ship  owner,  and  Supreme  Court  rules  in  that  regard,  are 
admiralty  cases  within  meaning  of  judiciary  act;  Gokey  v.  Fort,  44  Fed. 
366,  holding  all  similar  acts  are  to  be  construed  together;  Card  v.  Hine, 
39  Fed.  820,  arguendo. 

Under  limited  liability  act,  owner's  liability  is  to  be  measured  by  value 
of  vessel  after  Injury,  as  she  returns  to  port,  and  freight  actually  earned. 

Approved  in  Place  v.  Norwich  etc.  Transp.  Co.,  118  U.  S.  490,  30 
L.  Ed.  142,  6  Sup.  Ct.  1155,  following  rule ;  The  Anna,  47  Fed.  527,  528, 
holding  sinking  after  reaching  landing  cannot  decrease  liability;  The 
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Brantford  City,  29  Fed.  385,  and  dissenting  opinion  in  The  Great  West- 
ern, 118  U.  S.  527,  30  L.  Ed.  148,  6  Sup.  Ct.  1164,  both  arguendo. 

Where  collision  occurs  in  foreign  waters,  llahility  Is  to  be  detennined 
by  law  in  force  there,  provided  such  law  is  proved. 

Approved  in  Yang-Tsze  Ins.  Assn.  v.  Fumess,  Withy  &  Co.,  215  Fed. 
867,  132  C.  C.  A.  201,  refusing  to  take  judicial  notice  of  laws  of  coun- 
tries to  which  both  colliding  vessels  belong;  Cuba  R.  Co.  v.  Crosby,  170 
Fed.  377,  95  C.  C.  A.  539,  applying  rule  in  case  of  personal  injury  to 
servant  in  foreign  country;  The  Robert  Dollar,  115  Fed.  225,  holding 
vessels  foreign  to  ports  of  State,  like  domestic  vessels,  are  liable  on 
transactions  within  said  State,  and  subject  to  statutory  liabilities;  Par- 
rot V.  Mexican  Cent.  Ry.  Co.,  207  Mass.  193,  34  L.  R.  A.  (N.  S.)  261, 
93  N.  E.  593,  applying  rule  in  suit  for  breach  of  contract;  Robinson  v. 
Detroit  etc.  Nav.  Co.,  73  Fed.  887,  895,  20  C.  C.  A.  86,  where  collision 
was  on  Canadian  side  of  Detroit  River;  The  Egyptian  Monarch,  36  Fed. 
774,  holding  place  where  seaman  injured  determines  law  of  liability; 
Northern  Pacific  Ry.  Co.  v.  Babcock,  154  U.  S.  198,  38  L.  Ed.  961,  14 
Sup.  Ct.  981,  Northern  Pac.  Ry.  Co.  v.  Mase,  63  Fed.  116, 11  C.  C.  A.  63, 
Evey  V.  Mexican  dent.  Ry.,  81  Fed.  304,  38  L.  R.  A.  894,  26  C.  C.  A. 
407,  Alabama  etc.  Ry.  Co.  v.  Carroll,  97  Ala.  131,  38  Am.  9t.  Rep.  168, 
18  L.  R.  A.  486,  11  South.  805,  and  Chicago  etc.  Ry.  Co.  v.  Rouse,  178 
111.  136,  44  L.  R.  A.  412,  52  N.  E.  952,  all  holding  State  statute  abrogat- 
ing fellow-servant  rule  enforceable  in  another  State;  Huntington  v. 
Attrill,  146  U.  S.  670,  86  L.  Ed.  1129,  13  Sup.  Ct.  229,  arguendo. 
.  Distinguished  in  Cuba  R.  R.  Co.  v.  Crosby,  222  U.  S.  478,  38  L.  R.  A. 
(N.  S.)  40,  56  L.  Ed.  276,  32  Sup.  Ct.  132,  Federal  courts  cannot  as- 
sume that  under  law  of  Cuba,  promise  to  repair  defective  machinery, 
when  informed  by  employee  of  defect,  throws  upon  master  risk  of  in- 
jury to  employee  from  such  defect. 

Where  collision  occurs  on  blgh  seas,  and  contesting  vessels  are  of  same 
foreign  nationality,  controversy  should  be  determined  in  our  courts,  accord- 
ing to  laws  of  that  country. 

Approved  in  The  Angela  Maria,  35  Fed.  432,  holding  foreign  liens 
enforceable  according  to  law  of  flag;  Peterson  v.  The  Laming^n,  87 
Fed.  753,  757,  rights  of  seaman  on  British  ship  determinable  by  English 
law. 

Limited  Liability  Act  of  March  8,  1851,  applies  to  all  owners  of  vessels^ 
without  distinction  or  discrimination. 

Approved  in  Oceanic  Steam  Navigation  Co.  v.  Mellor,  233  U.  S.  7^1, 
L.  R.  A.  1916B,  637,  58  L.  Ed.  1179,  34  Sup.  Ct.  754,  holding  law  of 
United  States  will  be  enforced  by  Federal  courts  in  proceedings  by 
owner  of  lost  foreign  vessel  for  limitation  of  liability;  Deslions   v. 
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La  Compagnie  Generale  Transatlantique,  210  U.  S.  115,  120,  52  L.  Ed. 
983,  985,  28  Sup.  Gt.  664,  applying  rale  in  case  of  collision  between 
British  and  French  ships  in  Atlantic;  Oceanic  Steam  Nav.  Co.  v.  Aitken, 
196  U.  S.  598,  49  L.  Ed.  614,  25  Sup.  Ct.  317,  damage  to  cargo  from 
sinking  of  ship  after  reaching  port  due  to  impradent  unloading  does  not 
exempt  owner  of  vessel  under  Harter  Act,  §  3 ;  In  re  Louisville  v.  Cin- 
cinnati Packet  Co.,  223  Fed.  192,  holding  in  proceedings  to  limit  lia- 
bility, any  District  Court  having  custody  or  control  of  vessel  had  juris- 
diction; Brougham  v.  Oceanic  Steam  Nav.  Co.,  205  Fed.  860,  861,  126 
C.  C.  A.  321,  where  District  Court  had  jurisdiction  of  suit  by  foreign 
owner  to  limit  liability  with  respect  to  foreign  ship,  order  restraining 
bringing  further  suits  to  enforce  liability  sought  to  be  limited  is  valid; 
The  Enterprise,  196  Fed.  408,  410,  holding  where  suit  has  been  deter- 
mined and  appeal  taken,  court  in  another  Federal  district  cannot  enter- 
tain proceeding  to  limit  liability  in  regard  to  claims  so  in  suit;  The 
Hofi&nans,  171  Fed.  460,  holding  where  loss  of  twine  was  occasioned  by 
fire  on  railroad  company's  barge,  it  could  limit  its  liability;  Butler  v. 
Boston  etc.  Steamship  Co.,  130  U.  S.  555,  556,  32  L.  Ed.  1024,  9  Sup.  Ct. 
618,.  619,  applying  rule  to  collision  within  jurisdiction  of  State ;  In  re 
Gamett,  141  U.'  S.  12,  13,  35  L.  Ed.  633,  11  Sup.  Ct.  842,  applying  rule 
to  vessels  used  exclusively  in  navigating  above  tide  water;  Constable 
V.  National  S.  S.  Co.,  154  U.  S.  59,  38  L.  Ed.  909,  14  Sup.  Ct.  1065,  and 
The  Bristol,  29  Fed.  871,  applying  rule  to  foreign  vessels;  The  Katie, 
40  Fed.  493,  494,  7  L.  R.  A,  66,  and  The  Tolchester,  42  Fed.  183,  apply 
ing  rule  to  vessels  engaged  in  intrastate  trade;  The  Steamship  Oregon, 
14  Sawy.  456,  45  Fed.  71,  similarly  as  to  municipal  navigation  laws; 
Loughin  v.  McCauUey,  186  Pa.  St.  521,  66  Am.  St  Rep.  875,  40  Atl. 
1022,  holding  rule  applicable  to  death  resulting  from  negligence;  The 
Silvia,  171  U.  S.  465,  43  L.  Ed.  241,  19  Sup.  Ct.  8,  The  Chattahoochee, 
173  U.  S.  550,  48  L.  Ed.  801,  19  Sup.  Ct.  495,  and  Doherr  v.  The  Etona, 
64  Fed.  882,  all  holding  Harter  law  applicable  to  foreign  ships. 

Distinguished  in  Simpson  v.  Story,  145  Mass.  499,  1  Am.  St.  Rep. 
481,  14  N.  E.  642,  holding  law  inapplicable  to  fishing  vessels. 

Limitation  of  vessel   owner's   liability.    Note,  Ann.   Oas.   1913D, 
1234,  1235. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  265. 

Parties  seeking  Jiutice  cannot  complain  of  determination  of  rights  by 
lex  fori,  onless  they  can  show  that  some  other  law  shonld  be  applied. 

Approved  in  The  Cuzco,  225  Fed.  172,  173,  177,  holding  stevedore  in- 
jured in  port  in  British  Columbia,  laws  of  which  do  not  give  lien  for 
such  injury,  cannot  maintain  suit  in  rem  against  vessel  therefor  in 
United  States  Court  of  Admiralty ,  The  Bee,  216  Fed.  712,  holding  where 
act  of  ship  occasions  personal  injury,  not  maritime,  law  determining  is 
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that  of  place  where  injury  occurred;  Crosby  v.  Cuba  R.  Co.,  158  Fed. 
149,  holding  where  servant  sued  his  master  in  Federal  court  in  New 
Jersey  for  injury  sustained  in  Cuba,  plaintiff  was  not  required  to  allege 
Cuban  law  giving  right  of  action;  Rundell  v.  La  Campagnie  Gen- 
erale  Transatlantique,  100  Fed.  661,  40  C.  C.  A.  625,  holding  in  torts 
on  high  seas,  parties  being  of  different  nationalities,  Federal  admiralty 
court  is  governed  by  law  of  the  forum,  the  general  admiralty  law; 
Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  446,  32  L.  Ed. 
794,  9  Sup.  Ct.  473,  and  The  Brantford  City,  29  Fed.  383,  384,  refusing 
to  follow  English  law  allowing  owner  to  exempt  from  liability  from 
negligence;  Pyeatt  v.  Powell,  51  Fed.  555,  2  C.  C.  A.  367,  where  District 
Court  of  Indian  Territory  construed  chattel  mortgage  executed  in  Kan- 
sas; The  Energia,  61  Fed.  224,  where  collision  was^in  American  waters; 
Gamer  v.  Wright,  52  Ark.  388,  6  L.  R.  A.  716,  12  S.  W.  785,  where 
there  was  no  showing  as  to  law  of  Indian  Territory  where  right  ac- 
crued ;  Eldridge  v.  Atlas  S.  S.  Co.,  134  N.  Y.  191,  32  N.  E.  67,  in  suit 
for  injury  to  seaman;  Wick  v.  Dawson,  42  W.  Va.  50,  24  S.  E.  589, 
in  enforcing  claim  against  married  woman's  separate  estate. 

Determination  of  case  properly  governed  by  unproved  foreign  law. 
Note,  34  L.  R.  A.  (N.  S.)  271. 

Ci^ll  and  common  laws,  where  In  force  at  all,  are  only  miuilclpal  laws. 
Approved  in  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  134,  28  L.  R.  A. 
563,  63  N.  W.  '596,  holding  common  law  is  not  part  of  national  juris- 
prudence. 

Collision  suits  between  residents  of  place  of  fomm,  or  of  different 
foreign  countries,  are  determinable  by  lex  fori,  unless,  in  latter  case,  lawi 
of  two  countries  are  similar. 

Approved  in  The  Titanic,  209  Fed.  503,  504,  505,  506,  507,  508,  512, 
British  owner  of  British  vessel  which  foundered  in  midocean  from  colli- 
sion with  iceberg,  never  having  been  within  United  States  jurisdiction, 
cannot  maintain  proceeding  under  Rev.  Stats.,  §  4282,  for  limitation  of 
liability;  The  Eagle  Point,  142  Fed.  454,  73  C.  C.  A.  569,  where  two 
British  vessels  in  fault  for  collision  on  high  seas,  cargo  owner  can  re- 
cover only  half  loss  from  either  vessel;  In  re  Clyde  S.  S.  Co.,  134  Fed. 
100,  suit  for  damages  for  wrongful  death  caused  by  collision  on  high 
seas  maintainable  in  admiralty  where  recovery  for  wrongful  death  al- 
lowable by  statutes  of  State  where  both  vessels  belonged;  Thommesen 
v.  Whitwill,  12  Fed.  895,  900,  903,  21  Blatchf.  52,  58,  62,  The  State  of 
Alabama,  17  Fed.  855,  and  The  Alaska,  22  Fed.  554,  all  following  rule; 
The  Belgenland,  114  U.  S.  369,  370,  29  L.  Ed.  167,  5  Sup.  Ct.  867, 
asserting  jurisdiction  of  United  States  to  try  cause  where  vessels  of 
different  foreign  nationality;  Rundell  v.  Campagnie  Generale,  94  Fed. 
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367,  refusing  to  apply  law  of  other  nation  where  tort  committed-  on 

■ 

high  seas;  The  Jane  Grey,  95  Fed.  695,  holding  lex  fori  determines 
liability  of  United  States  ship  owners  for  negligence  causing  death. 

Distinguished  in  The  Eagle  Point,  136  Fed.  1014,  where  two  British 
vessels  are  both  in  fault  for  collision  on  high  seas,  in  suit  in  Federal 
court  cargo  owner  may  recover  full  damages  from  either  vessel. 

Law  governing  limitation  of  ship  owner's  liability.    Note,  L.  B.  A. 
1916B,  644,  645.  646,  648. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  B.  A.  1916A,  116S. 

Boles  of  coiirt,  a'doi^ted  with  reference  to  limited  liability  act,  were  not 
Intended  to  prevent  defense  by  way  of  answer  or  plea,  If  ship  owners  should 
deem  sncli  mode  of  defense  adequate. 

Approved  in  In  re  The  Eureka  No.  32,  108  Fed.  673,  holding  proceed- 
ing in  admiralty  for  limited  liability  under  statute  should  not  be  enter- 
tained where  there  is  but  one  known  claim;  Ex  parte  Slayton,  105  U.  S. 
452,  26  L.  Ed.  1066,  holding  owner  may  sue  to  obtain  benefit  of  act 
before  suit  for  damages  filed;  Craig  v.  Continental  Ins.  Co.,  141  U.  S, 
645,  S5  L.  Ed.  888,  12  Sup.  Ct.  99,  defense  may  be  by  answer;  Craig  v. 
Continental  Ins.  Co.,  26  Fed.  799,  holding  total  loss  pleadable  in  de- 
fense; The  Rosa,  53  Fed.  135,  owner  need  not  resort  to  special  pro- 
ceedings ;  Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  624,  30  L.  Ed.  280,  7  Sup. 
Ct.  31,  ai^endo. 

To  avail  themselves  of  Limited  Liability  Act,  ship  owners  need  not  sur- 
render ship  and  freight;  they  may  plead  exemption  and  have  decree  taken 
against  them  in  the  then  value  of  ship  and  freight. 

Approved  in  Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed. 
15,  22  L.  R.  A.  (N.  S.)  769,  83  C.  C.  A.  607,  holding  as  services  of  tow- 
ing company  were  rendered  under  contract  with  owner  in  endeavor  to 
rescue  ship,  he  was  not  entitled  to  limitation  of  liability ;  The  Lotta,  150 
Fed.  222,  where  there  was  only  one  claim  against  vessel  for  negligent 
death,  vessel  owner  cannot  enjoin  State  suit  to  recover  amount  of  lia- 
bility determined  in  Federal  court;  The  Doris  Eckhoff,  41  Fed.  150, 
following  rule;  The  Rose  Culkin,  52  Fed.  332,  ^holding  vessel  may  be 
surrendered  at  any  time;  In  re  Meyer,  74  Fed.  885,  suit  to  limit  lia- 
bility may  be  commenced  after  suit  for  damages  filed  in  State  court; 
The  Great  Western,  118  U.  S.  537,  30  L.  Ed.  152,  6  Sup.  Ct.  1170, 
arguendo. 

Where  owners  plead  Limited  Liability  Act,  an  "appropriate  proceeding** 
thereunder  would  require  them  to  pay  Into  court  the  amount  for  which  they 
were  liable  and  distribution  of  the  sum  amongst  parties  entitled. 
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Approved  in  In  re  The  Eureka  No.  32,  108  Fed.  674,  holding  ship 
owner  obtains  full  relief  in  original  action  by  answer  setting  up  statu- 
tory limitation  of  liability,  value  of  vessel,  and  making  proof  accord- 
ingly; Morrison  v.  Metropolitan  S.  S.  Co.,  52  Fed.  599,  one  claimant  may 
sue  on  behalf  of  all;  The  City  of  Norwalk,  55  Fed.  113,  all  persona 
entitled  to  share  should  be  made  parties. 

Measore  of  damages  for  loss  of  cargo  is  pxlnie  cost,  or  market  vatne  at 
place  of  shipment,  with  all  charges  of  lading,  Indndlng  insnraiice  and 
interest. 

Approved  in  The  Oceanica,  156  Fed.  307,  applying  rule  in  case  of 
loss  of  cargo  of  tug's  tow;  Sun  Ins.  Co.  v.  Mississippi  Valley  Transp. 
Co.,  5  McCrary,  265,  16  Fed.  800,  reaffirming  rule;  The  City  of  New 
York,  23  Fed.  619,  holding  deduction  for  shrinkage  not  allowable ;  Pearse 
V.  Quebec  Steamship  Co.,  24  Fed.  289,  value  at  port  of  shipment  gov- 
erns; The  Hugo,  61  Fed.  860,  appl3ring  rule  in  suit  for  loss  of  cattle. 

Distinguished  in  La  Bourgogne,  139  Fed.  435,  71  C.  C.  A.  489,  where 
passage  or  freight  money  is  prepaid  under  contract  by  which  it  becomes 
property  of  ship  owner  whether  voyage  completed  or. not,  it  must  be 
surrendered  before  liability  limited. 

Allowance  of  interest  upon  damages  for  conversion  of  property  or 
injury  thereto.    Note,  1  Ann.  Gas.  768. 

Interest  on  sum  allowed  as  damages.    Note,  18  Ii.  R,  A.  467. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  S.)  7. 

Anticipated  profits  cannot  he  considered  in  estimating  damages  for  loss 
of  cargo. 

Approved  in  Crowell  y.  The  Beatrice  Havener,  50  Fed.  233,  following 
rule. 

Wlien  goods  lost  have  no  ascertainable  market  value  in  place  of  sliip- 
ment,  price  at  which  they  are  usually  sold  at  destination,  with  fair  deduc- 
tion for  profits  and  expenses,  constitutes  measure  of  damages. 

Approved  in  In  re  The  Boskenna  Bay,  31  Fed.  614^  estimating  value 
of  fruit  damaged. 

Six  per  cent  is  proper  interest  on  ascertained  damages  for  loss  of  goods 
in  collision. 

Distinguished  in  Cambria  S.  S.  Co.  v.  Pittsburg  S.  S.  Co.,  212  Fed. 
676,  51  L.  R.  A.  (N.  S.)  966,  129  C.  C.  A.  210,  holding  where  interest  is 
allowed  on  damages  for  collision  in  State's  inland  waters,  it  should  be 
at  statutory  rate  of  that  State. 

Rate  of  interest  allowed  in  case  of  marine  tort  as  affected  by  place 
of  occurrence  or  suit.    Note,  51  L.  R.  A.  (N.  S.)  967. 
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Costs  on  appeal  decreed  against  respectiye  parties  where  question  was 
new,  and  neither  court  nor  parties  had  any  precedents  to  direct  mode  of 
proceeding. 

Approved  in  Bliss  v.  Anaconda  Copper  Min.  Co.,  167  Ted.  1028,  de- 
creeing that  each  party  pay  his  own  costs. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 
E.  B.  0.  631. 

Miscellaneous.  Cited  in  Monongahela  River  Consol.  Coal  etc.  Co.  v. 
Hurst,  200  Fed.  714,  119  C.  C.  A.  127,  holding  proceeding  to  limit  lia- 
bility does  not  affect  status  of  decree  previously  obtained  as  to  liability 
and  amount  of  damages;  Pacific  Coast  Co.  v.  Reynolds,  114  Fed.  882, 
52  C.  C.  A.  497,  holding  voyage  terminating  because  of  ship's  strand- 
ing, passengers  having  prepaid  fare  with  stipulation  not  to  return  same, 
such  considered  as  freight  earned;  dissenting  opinion  in  United  States 
V.  Rodgers,  150  U.  S.  272,  37  L.  Ed.  1079, 14  Sup.  Ct.  118,  defining  term 
"high  seas." 

106  V.   S.   87-41,  26  li.  Ed.   1006,  UNITED   STATES  ▼.  DIZ  ISLAND 
OBAKITE  00. 

Not  cited. 

106  V.  a  41-45,  26  L.  Ed.  966,  YOXTKO  ▼.  AMEBIOAN  STEAMSHIP  00. 

Decision  of  State  Supreme  Oourt  that  fees  paid  to  commissioner  upon  re- 
shipment  may  be  recovered  back,  presents  no  Federal  question,  and  Is  not 
reviewable  in  Federal  Supreme  Oourt. 

Cited  in  Rutland  Ry.  Co.  v.  Central  Vermont  Ry.  Co.,  159  U.  S.  641, 
40  L.  Ed.  S290,  16  Sup.  Ct.  116,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  573. 

105  XT.  S.  45^1,  26  L.  Ed.  1028,  HEAD  v.  HAEOEAVE. 

It  is  error  to  instruct  Jury  that  opinions  of  attorneys,  as  to  value  of 
legal  services  rendered,  were  to  control  judgment  of  Jury,  so  as  to  preclude 
exercise  of  their  own  opinion. 

Approved  in  Clark  Hardware  Co.  v.  Sauve,  220  Fed.  103,  applying 
rule  in  considering  estimated  value  of  appraisers  which  were  at  vari- 
ance with  opinions  of  witnesses;  Harrison  v.  Clarke,  164  Fed.  542,  90 
C.  C.  A.  413,  holding  though  complainant's  estimate  of  value  of  his  ser- 
vices was  not  conclusive,  as  defendant  did  not  dispute  it,  it  should 
have  been  accepted ;  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  340,  69  C.  C.  A. 
160,  in  action  for  reasonable  value  of  plaintiff's  services  it  was  no  ob- 
jection to  recovery  that  witnesses  disagreed  as  to  price  usually  paid 
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for  such  services;  Denison  v.  Shawmut  Min.  Co.,  135  Fed.  865,  apply- 
ing rule  where  evidence  on  question  of  market  value  of  cotfl  at  mine 
was  opinion  evidence;  Laflin  v.  Shackleford,  98  Fed.  374,  39  C.  C.  A. 
102,  holding  assignment  of  error  on  ruling  rejecting  evidence  embracing 
entire  record  in  former  suit',  most  being  immaterial,  raises  no  question 
of  admissibility  of  other  portions;  Andrews  v.  Frierson,  144  Ala.  477, 
39  South.  514,  in  determining  value  of  auctioneer's  services,  register  not 
bound  to  give  credit  to  unimpeached  expert  evidence  as  to  their  value; 
Chicago  etc.  Ry.  Co.  v.  Mysor  Land  Co.,  163  Ind.  292,  69  N.  E.  547, 
applying  rule  to  damages  in  condemnation  proceedings;  Continental 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  97  Minn.  476,  107  N.  W.  662,  applying 
rule  to  expert  testimony  as  to  practicability  of  locomotives  operated  so 
as  not  to  start  fires  at  distance  involved;  Restelsky  v.  Delmar  Ave.  etc. 
R.  R.  Co.,  106  Mo.  App.  389,  86  S.  W.  667,  applying  rule  in  estimating 
damages  to  realty  by  reason  of  street  grading;  Davis  v.  School  District, 
84  Neb.  864,  122  N.  W.  40,  applying  rule  in  case  involving,  value  of 
services  of  architect;  Meyer  v.  Michaels,  69  Neb.  146,  96  N.  W.  66, 
applying  rule  in  replevin  where  value  of  goods  in  issue;  Maas  v. 
Chicago  etc.  Ry.  Co.,  166  Wis.  46,  145  N.  W.  176,  applying  rule  where 
there  was  only  opinion  evidence  as  to  value  of  article;  Galveston  etc. 
Ry.  Co.  V.  Gillespie,  48  Tex.  Civ.  64,  106  S.  W.  711,  holding  expert  tes- 
timony may  be  discredited ;  Pinnell  v.  Kelly,  54  Ind.  App.  70,  99  N.  E. 
776,  holding  instruction  leaving  consideration  of  all  evidence,  expert 
and  nonexpert,  to  jury,  is  not  erroneous;  Hirabelli  v.  Daniels,  44  Utah, 
98,  138  Pae.  1176,  holding  in  action  for  damages  for  an  assault,  jury 
not  bound  by  physician's  testimony  as  to  what  was  reasonable  charge; 
Leitensdorfer  v.  King,  7  Colo.  439,  4  Pac.  39,  Kilpatrick  v.  Haley,  6 
Colo.  App.  408,  41  Pac.  508,  Willard  v.  Williams,  10  Colo.  App.  145, 
50  Pac.  208,  Williams  v.  La  Penotiere,  32  Fla.  498,  14  South.  159,  Baker 
V.  Richmond  City  Mill  Works,  106  Ga.  227,  31  S.  E.  427,  Amdt  v. 
Hosford,  82  Iowa,  503,  48  N.  W.  982,  Clark  v.  Ellsworth,  104  Iowa, 
451,  73  N.  W.  1026,  Bentley  v.  Brown,  37  Kan.  16,  14  Pac.  435,  Cos- 
grove  V.  Leonard,  134  Mo.  425,  33  S.  W.  778,  and  Jones  v.  Fitzpatrick, 
47  S.  C.  58,  24  S.  E.  1036,  all  following  rule;  Estate  of  Dorland,  63 
Cal.  282,  holding  court  not  bound  by  such  expert  opinion;  Gibbons  v. 
Missouri  etc.  Ry.  Co.,  40  Mo.  App.  152,  jury  may  determine  whether 
fee  r^usonable,  although  no  witnesses  called  on  that  point;  Whitney  v. 
City  of  New  Orleans,  54  Fed.  617,  4  C.  C.  A.  521,  refusing  to  disturb 
confirmation  of  referee's  award  of  attorney's  fees;  Northern  Alabama 
Ry.  Co.  V.  Hopkins,  87  Fed.  509,  31  C.  C.  A.  94,  to  disturb  allowance 
of  receiver's  expenses  by  lower  court;  The  Conqueror,  166  U.  S.  132, 
41  L.  Ed.  947,  17  Sup.  Ct.  518,  estimating  value  of  yacht  illegally 
detained;  Stevens  v.  Minneapolis,  42  Minn.  140,  43  N.  W.  844,  value 
of  services  in  compiling  city  charter;  St.  Louis  v.  Ranken,  95  Mo.  192, 
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8  S.  W.  250,  jnry  may  disregard  expert  opinion  as  to  benefit  received 
from  widening  street;  Hull  v.  St.  Louis,  138  Mo.  628,  42  L.  R.  A.  759, 
40  S.  W.  91,  estimating  value  of  real  estate  agent's  services;  Atkinson  • 
V.  Goodrich  Transp.  Co.,  69  Wis.  10,  31  N.  W.  166,  as  to  evidence  of 
mechanical  experts  as  to  efficiency  of  spark-arrester;  dissenting  opinion 
in  Harris  v.  Nashville  etc.  Ry.  Co.,  153  Ala.  149,  14  L.  E.  A.  (N.  S.) 
261,  44  L.  B.  A.  966,  majority  holding  uncontradicted  evidence  of  per- 
sons in  charge  of  locomotive  which  struck  trespasser  that  everything 
possible  was  done  to  stop  train  will  justify  affirmative  charge  for 
defendant. 

Distinguished  in  Morehead's  Trustee  v.  Anderson,  125  Ky.  89,  100 
S.  W.  342,  defendant  not  entitled  to  instruction  that  jury  was  not  con- 
fined to  evidence  in  determining  value  of  professional  services. 

Admissibility  and  necessity  of  expert  evidence  on  question  of  value 
of  attorney's  services.    Note,  20  Ann.  Gas.  55,  56,  57. 

Conclusiveness  of  expert's  testimony.    Note,  42  L.  B.  A.  753,  768. 

Conclusiveness   of   expert   testimony   as   to  value   of  professional 
services.    Note,  45  L.  B.  A.  (N.  S.)  18L 

Jury  while  bound  to  act  on  evidence  addnced  mnst  judge  of  weight  and 
force  of  that  evidence  by  their  own  general  knowledge  of  subject  of  Inquiry. 
Approved  in  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Moore,  166  Fed.  666,  668, 
23  L.  B.  A.  (N.  S.)  962,  92  C.  C.  A.  357,  holding  jurors  may  give  effect 
to  such  inferences  as  reasonably  may  be  drawn  from  proofs;  Pennsyl- 
vania Co.  V.  Scofield,  121  Fed.  816,  58  C.  C.  A.  176,  holding  while  jury 
are  not  bound  to  follow  in  very  footsteps  of  witnesses,  yet  award  for 
damages  must  necessitate  some  evidence  to  assist  or  guide  them ;  Nybaek 
V.  Champagne  liumber  Co.,  109  Fed.  738,  48  C.  C.  A.  632,  holding  fact 
properly  submitted  to  jury,  it  is  error  for  judge  to  direct  verdict  for 
plaintiff  "because  the  evidence  on  the  question  is  all  on  one  side"; 
Lafayette  Bridge  Co.  v.  Olsen,  108  Fed.  340,  54  L.  B.  A.  33.  47  C.  C.  A. 
367,  holding  where  defective  plank  caused  death  of  employee,  it  is 
competent  for  the  jury,  in  judging  expert's  opinion,  to  use  their  own 
knowledge  and  experience ;  Taintor  v.  Franklin  Nat.  Bank,  107  Fed,  826, 
holding  the  master  is  not  bound  by  the  opinion  of  other  lawyers  as  to 
the  value  of  an  attorney's  services,  for  which  claim  is  made;  Sanders 
V.  Graves,  105  Fed.  850,  holding  action  by  attorney  for  services,  jury 
not  bound  to  accept  expert  opinion  as  to  amount  owed,  but  they  must 
use  their  own  opinion ;  Cleveland  v.  Wheeler,  8  Ala.  App.  648,  62  South. 
310,  applying  rule  in  action  for  breach  of  contract  to  purchase  timber; 
Lilly  V.  Robinson  Mercantile  Co.,  106  Ark.  572,  153  S.  W.  821,  holding 
court  trying  case  without  jury,  where  testimony  of  attorney  as  to  value 
of  services  is  undisputed,  may  apply  its  own  general  knowledge  and 
XT— 44 
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determine  reasonable  compensation;  Racheb  v.  Doniphan  Lumber  Co., 
98  Ark.  534,  136  S.  W.  660,  holding  attorney,  who  through  inadvertence 
and  inexperience  does  useless  work,  cannot  recover  for  such  services; 
Spencer  v.  Collins,  156  Cal.  307,  20  Ann.  Gas.  49, 104  Pac.  323,  following 
rule  in  action  for  attorney's  services;  Beveridge  v.  Lewis,  137  Cal.  628, 
67  Pac.  1040,  holding  instruction  permitting  jurors  to  use  their  in- 
>  dividual  judgment  within  their  knowledge,  acquired  through  experience 
and  observation,  was  not  erroneous ;  Ferry  v.  Henderson,  32  App.  D.  C. 
46,  appl3dng  rule  in  action  to  recover  compensation  for  superintending 
construction  of  building;  Pinnell  v.  Kelly,  54  Ind.  App.  70,  99  N.  E.  776, 
applying  rule  in  action  for  injuries  to  employee;  Fowle  v.  Parsons,  160 
Iowa,  456,  45  L.  E.  A.  (N.  S.)  181,  141  N.  W.  1050,  holding  value  of 
surgeon's  services  is  for  jury;  Converse  v.  Morse,  149  Iowa,  456,  128 
N.  W.  345,  applying  rule  in  action  for  value  of  services ;  Hoyt  v.  Chicago 
etc.  Ry.  Co.,  117  Iowa,  302,  90  N.  W.  726,  holding  instruction  that,  in 
connection  with  the  testimony  as  to  damages,  jury  may  use  their  own 
judgment  in  such  matter  was  not  error;  Ranck  v.  Cedar  Rapids  Gas  Co., 
116  Iowa,  13,  89  N.  W.  88,  holding  guided  by  the  evidence,  jury  may 
find  damages  to  be  less  in  amount  than  that  of  the  uncontradicted  evi- 
dence of  witnesses;  Hoybcrg  v.  Henske,  153  Mo.  75,  55  S.  W.  86,  hold- 
ing instruction  that  jury  are  not  bound  by  opinions  of  experts,  and  that 
any  or  all  unreasonable  portions  of  such  opinion  may  be  disregarded,  is 
correct;  Brownrigg  v.  Massengale,  97  Mo.  App.  195,  70  S.  W.  1105, 
holding  error  in  refusing  instruction  that  jury  were  not  bound  by  testi- 
mony of  experts  as  to  value  of  certain  serviced  was  harmless ;  Kingsburj' 
V.  Joseph,  94  Mo.  App.  305,  68  S.  W.  95,  holding  where  testimony  of 
both  parties  show,  without  contradiction,  facts  entitling  plaintiff  to 
recover,  verdict  becomes  question  of  law.  being  equivalent  to  agreed 
case;  Hossler  v.  Trump,  62  Ohio  St.  144,  56  N.  E.  657,  holding  in  quan- 
tum meruit,  where  plaintiff  offers  evidence  that  infers  promise  to  pay, 
and  nature  and  extent  of  service  rendered,  case  should  be  submitted  to 
jury;  C.  W.  Hahl  &  Co.  v.  Southland  Immigration  Assn.,  53  Tex.  Civ. 
600,  116  S.  W.  836,  applying  rule  in  action  for  services  rendered  in  real 
estate  transaction;  State  v.  Davis,  62  W.  Va.  509,  14  L.  B.  A.  (N.  S.) 
1142,  60  S.  E.  587,  applying  rule  in  holding  it  was  competent  for  jury 
to  determine  whether  sale  was  made  at  place  of  business  or  place  of 
delivery;  Ladd  v.  Witte,  116  Wis.  42,  92  N.  W.  368,  holding  action  on 
quantum  meruit  for  physician's  service,  there  being  no  conflict  in  ex- 
perts' opinions,  jury  cannot  disregard  same  and  use  their  own  judg- 
ment; Chicago  etc.  Ry.  Co.  v.  Drake,  46  Kan.  569,  26  Pac.  1039,  Kan- 
sas City  etc.  Ry.  Co.  v.  Ryan,  49  Kan.  16,  30  Pac.  110,  Grand  Rapids 
etc.  Ry.  Co.  v.  Ohesebro,  74  Mich.  478,  42  N.  W.  70,  City  of  Kansas  v. 
Butterfield,  89  Mo.  650,  1  S.  W.  832,  and  City  of  Kansas  v.  Street,  36 
Mo.  App.  668,  estimating  value  of  land  condemned;  Laflin  v.  Chicago 
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etc.  Ry.  Co.,  33  Fed.  422,  and  Johnsoii  v,  Burlington  etc.  Ry.  Co.,  37 
Minn.  521,  35  N.  W.  439,  damage  to  land  by  construction  of  railway; 
Powell  V.  Missouri  etc.  Ry.  Co.,  59  Mo.  App.  347,  value  of  stock  killed 
(but  see  dissenting  opinion  in  59  Mo.  App.  345) ;  Lucy  Mclntyre's  Exr. 
V.  Garlick,  8  Ohio  C.  C.  421,  423,  estimating  value  of  daily  labor ;  Lin- 
coln Land  Co.  v.  Phelps  County,  59  Neb.  249,  80  N.  W.  820,  similarly, 
where  supervisors  sitting  as  board  of  assessors;  Louisville  etc.  Ry.  Co. 
V.  Mason,  11  Lea,  122,  sustaining  charge  as  to  means  of  determining 
damages  to  stoek;  dissenting  opinion  in  Downing  v.  Farmers'  etc.  Ins. 
Co.,  158  Iowa,  12,  138  N.  W.  921,  majority  holding  error  to  authorize 
jury  to  consider  own  experience  and  observation  in  addition  to  evidence. 
Distinguished  in  Zanesvijle  etc.  R.  Co.  v.  Bolen,  76  Ohio  St.  390,  10 
Ann.  Gas.  668,  11  L.  B.  A.  (N.  S.)  1107,  81  N.  E.  685,  arguendo. 

Weight  of  uncontradicted  testimony.    Note,  4  Ann.  Gas.  987. 

Miscellaneous.  Cited  in  Kelley  v.  Richardson,  69  Mich.  447,  458,  37 
N.  W.  521,  527,  Ward  v.  Ohio  etc.  Ry.  Co.,  53  S.  C.  12,  30  S.  E.  594,  and 
Camp  y.  Ristine,  101  Tenn.  535,  47  S.  W.  1098,  as  instance  where  expert 
testimony  admitted. 

105  XT.  B.  62-64,  26  !•.  Ed.  1007,  SMITH  ▼.  FIELD. 

In  suit  against  coUector  to  recover  back  duties  paid  under  protest^  it  is 
proper  to  leave  it  to  Jury  to  determine  whether  goods  were  in  fact  within 
schedule  applied. 

Approved  in  Mnser  v.  Robertson,  21  Blatchf .  373,  17  Fed.  503,  and 
United  States  v.  Sehlbaeh,  90  Fed.  800,  33  C.  C.  A.  277,  both  following 
rule. 

Article  not  commercially  known  when  tarlif  law  passed  is,  upon  snbse- 
qoent  importation,  properly  classified  with  similar  articles  within  whose  defi- 
nition it  in  fact  falls. 

Approved  in  Rossman  v.  Hedden,  37  Fed.  101,  holding  "earthenware 
glazed"  descriptive  of  glazed  tiles;  In  re  Herrman,  56  Fed.  480,  5 
C.  C.  A.  582,  assessing  duty  on  * '  astrachans ' ' ;  Matheson  v.  United 
States,  90  Fed.  277,  similarly  as  to  dyes  produced  from  coal  tar. 

It  is  not  error  to  refuse  to  give  a  special  instruction,  which  is  substan- 
tially repetition  of  that  already  given. 

Approved  in  Howgate  v.  United  States,  7  App.  D.  C.  254,  applying 
rule  in  criminal  case. 

106  XT.  8.  64-69,  26  L.  Ed.  1022,  ICATHEWS  ▼.  BOSTON  ICACHINE  CO. 

Bight  to  reissue  so  as  to  include  elements  inadvertently  omitted  may  be 
lost  by  unreasonable  delay. 
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Approved  in  Gage  v.  fierring,  107  U.  S.  645,  27  L.  Ed.  603,  2  Sup.  Ct. 
824,  where  reissue  allowed  after  expiration  of  original;  Holt  v.  Keeler, 
21  Blatchf.  79,  13  Fed.  472,  holding  lapse  of  nine  jnears  barred  right; 
Matthews  v.  Iron  Clad  Mfg.  Co.,  22  Blatchf.  432,  21  Fed.  643,  delay 
of  seven  years;  Hubel  v.  Dick,  24  Blatchf.  67,  28  Fed.  137,  five  years' 
delay. 

Distinguished  in  Topliff  v.  Topliff,  145  U.  S.  169,  36  L.  Ed.  664,  12 
Sup.  Ct.  830,  where  delay  was  only  of  four  months. 

Where  original  patent  covers  claim  for  combination  of  elements,  relasne 
cannot  enlarge  Its  scope  by  covering  claims  for  elements  separately;  so  held 
as  to  patent  for  Improvements  In  hydrants. 

Approved  in  Flower  v.  Detroit,  127  U.  S.  572,  32  L.  Ed.  179,  8  Sup. 
Ct.  1297,  Tubular  Rivet  Co.  v.  Copeland,  26  Fed.  707,  and  Archer  v. 
Amd,  31  Fed.  476,  all  following  rule;  Carpenter  Straw-Sewing  Mach. 
Co.  v.  Searle,  52  Fed.  813,  holding  reissue  void  where  new  element 
added. 

Where  some  of  the  elements  of  a  combination  have  been  In  public  use, 
inventor  can  claim  only  his  own  speciflc  form  of  arrangement. 

Approved  in  Scott  v.  Evans,  11  Fed.  728^  improvement  in  sauce  pans ; 
Norton  v.  Haight,  22  Fed.  789,  improvement  'in  paint-cans;  Campbell 
Printing  Press  &  Mfg.  Co.  v.  Duplex  Mfg.  Co.,  86  Fed.  338,  patent  for 
printing-press. 

Letters  patent  No.  96,959,  granted  to  Bace  and  Mathews,  for  improre- 
ment  In  hydrants,  held  void  for  want  of  novelty. 

Cited  in  Mathews  v.  Flower,  25  Fed.  831,  833,  arguendo, 

106  U.  S.  60-73,  26  L.  Ed.  1008,  TAYLOR  v.  TP8ILANTI. 

Michigan  statute  authorizing  municipal  aid  to  railroads,  by  loan  or 
donation,  with  or  without  conditions,  authorized  issue  of  bonds  on  any  con- 
ditions sanctioned  by  popular  vote. 

Approved  in  Young  v.  Clarendon  Twp.,  132  U.  S.  356,  S3  L.  Ed.  368, 
10  Sup.  Ct.  112,  following  rule;  dissenting  opinion  in  Bird  v.  Common 
Council  of  Detroit,  148  Mich.  76,  111  N.  W.  862,  majority  holding  that 
city  has  no  right  to  lay  street-car  tracks  to  be  leased  to  private 
corporation. 

Distinguished  in  Bird  v.  Common  Council  of  Detroit,  148  Mich.  128, 
111  N.  W.  881,  city  has  no  right  to  lay  street-car  tracks  to  be  leased 
to  private  corporation. 

Authority  of  State  to  Invest  railroad  with  sovereign  power  of  eminent 
domain,  and  to  authorize  municipal  aid,  Is  based  upon  public  natnze  of 
corporation. 
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Approved  in  Minneapolis  v.  Janney,  86  Minn.  120,  90  N.  W.  316, 
holding  expositions  calculated  to  promote  the  material  interests  of  the 
people  are  puhlic  in  their  character,  and  the  right  of  taxation  applies; 
Cole  V.  City  of  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup.  Ct.  419, 
denying  legislative  authority  to  issue  honds  to  aid  private  manufactur- 
ing corporation;  Buncomhe  Co.  Commrs.  v.  Tommey,  115  U.  S.  128,  29 
L.  Ed.  317,  5  Sup.  Ct.  629,  holding  general  laws  relating  to  mechanics' 
liens  inapplicable  to  railway  structures  used  by  public;  Detroit  etc. 
E.  R.  Co.  V.  Campbell,  140  Mich.  387,  103  N.  W.  857,  arguendo. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  981. 

Federal  courts  wlU  follow  decisions  of  State  Supreme  Oourts  upon 
which  property  and  contract  rights  have  been  based. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  492, 
45  L.  Ed.  291,  21  Sup.  Ct.  182,  holding  Federal  court  in  determining 
contract  rights  as  affected  by  State  Constitution  will  follow  State  Consti- 
tution as  interpreted  by  highest  State  court  at  time  of  contract;  Provi- 
dent etc.  Assur.  Soc.  v.  Hadley,  102  Fed.  860,  43  C.  C.  A.  25,  holding 
disputed  rights  being  adjudicated  in  State  where  contract  is  closed  are 
determinable  according  to  law  of  that  State. 

Questions  of  State  law  as  to  which  State  court*  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  408. 

Where  State  Supreme  Court  has  sustained  statute  authorizing  Issue  of 
bonds,  Federal  courts  will  refuse  to  follow  subsequent  contrary  decisions 
which  would  ImpAir  obligation  of  these  bonds. 

Approved  in  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145 
-Fed.  763,  76  C.  C.  A.  317,  where  at  time  county  railroad  aid  bonds 
issued  State  Supreme  Court  had  not  constructed  constitutional  pro- 
vision claimed  to  be  violated  by  statute  under  which  bonds  issued, 
holder  of  coupons  entitled  to  Federal  court's  construction  irrespective 
of  State  decisions  rendered  after  issuance  of  bonds ;  Sheaf er  v.  Mitchell, 
109  Tenn.  211,  71  S.  W.  94,  holding  after  thirty-five  years  *  lapse  of  time 
every  reasonable  presumption  should  be  indulged  to  uphold  a  tax  deed, 
numerous  subsequent  conveyances  having  been  made;  Jones  v.  Great 
Southern  Fireproof  Hotel  Co.,  86  Fed.  372,  refusing  to  follow  decision 
impairing  contract  executed  before  question  considered  in  State  court; 
Braun  v.  Board  of  Commissioners  of  Benton  County,  66  Fed.  479, 
arguendo. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Gas.  1212. 
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Settled  Jndlclal  constraction  of  statnte  becomes,  so  far  as  contract 
rights  acquired  tbereunder  are  concerned,  part  of  statute  itself. 

Approved  in  Gross  v.  Board  of  Commissioners  of  Whitly  County, 
158  Ind.  535,  58  L.  R,  A.  894,  64  N.  E.  27,  holding  county  officer  accept- 
ing salary  by  legislative  act  in  lieu  of  commission  estops  his  claiming 
compensation  under  former  statute,  though  act  was  declared  unconsti- 
tutional; State  V.  Mayor  etc,  of  Bristol,  109  Tenn.  323,  70  S.  W.  1033, 
holding  legislature  may,  by  implication,  grant  municipal  corporation 
power  to  levy  taxes  to  pay  municipal  debts,  unless  Constitution  requires 
grant  to  be  in  express  terms;  Thompson  v.  Perrine,  106  U.  S.  591,  27 
L.  Ed.  299,  1  Sup.  Ct.  566,  arguendo. 

Bonds  valid  according  to  law  in  force  wben  they  were  issued  cannot  be 
impaired  by  judicial  change  of  deci^on  or  legislative  enactment. 

Approved  in  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  72, 
46  L.  Ed.  89,  22  Sup.  Ct.  28,  holding  charter  with  exemption  from  taxa- 
tion is  contract  with  State,  and  subsequent  legislation  repealing  exemp- 
tion raises  Federal  question,  and  bill  is  sustainable  on  writ  of  error; 
State  V.  O'Neil,  147  Iowa,  527,  Ann.  Gas.  1912B,  691,  38  L.  B.  A.  (N.  S.) 
788,  126  N.  W.  458,  holding  person  performing  acts  denounced  by  stat- 
ute after  it  was  declared  invalid  and  before  later  decision  holding  it 
valid  could  not  be  prosecuted  therefore;  Hill  v.  Atlantic  etc.  R.  Co., 
143  N.  C.  579,  9  L.'  R.  A.  (N.  S.)  606,  55  S.  E.  868,  holding  where  State 
Supreme  Court  decisions  have  become  rules  of  property,  court  is  bound 
to  follow  them;  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  75,  26  L. 
Ed.  1025,  Anderson  v.  Santa  Anna,  116  U.  S.  362,  29  L.  Ed.  635,  6  Sup. 
Ct.  416,  Young  v.  Clarendon  Twp.,  132  U.  S.  356,  33  L.  Ed.  363,  10 
Sup.  Ct.  112  (affirming  26  Fed.  807,  808),  Union  Bank  v.  Board  of 
Commrs.,  90  Fed.  10,  and  Richardson  v.  Marshall  Co.,  100  Tenn.  352, 
45  S.  W.  441,  all  applying  rule  to  municipal  bonds;  Township  of  Grant 
V.  Township  of  Reno,  107  Mich.  414,  65  N.  W.  378,  refusing  to  hold 
invalid,  bonds  issued  on  faith  of  Federal  decision;  Farrior  v.  New  Eng- 
land Mtg  etc.  Co.,  92  Ala.  179,  12  L.  R.  A.  857,  9  South.  532,  Haskett 
V.  Maxey,  134  Ind.  191,  19  L.  R.  A.  382,  33  N.  E.  360,  and  Stephenson 
V.  Boody,  139  Ind.  66,  38  N.  E.  333,  all  ruling  similarly  where  title 
vested  under  decision;  Willoughby  v.  Holdemess,  62  N.  H.  228^  enfor- 
cing note  which  was  valid  when  issued. 

Distinguished  in  Town  of  Hardinsburg  v.  Cravens,  148  Ind.  9,  47 
N.  E.  155,  and  Bank  v.  Douglas  Co.,  146  Mo.  53,  47  S.  W.  946,  where 
contracts  in  question  not  made  on  faith  of  such  prior  decisions. 

Impairment  of  obligation  of  contracts  by  judicial  decision.     Note, 
4  Ann.  Gas.  94. 

Change   of   decision   of   State   court   as   impairment   of  contract. 
Note,  16  L.  R.  A.  646. 
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Miscellaneous.  Cited  in  Michigan  Sugar  Co.  v.  Auditor  General,  124 
Mich.  679,  83  N.  W.  627,  holding  act  of  1897,  granting  sugar  bounty  to 
manufacturer  of  beet  sugar,  being  unconstitutional,  no  action  there- 
under was  justifiable. 

106  U^  8.  73-76,  26  I..  Ed.  1024,  NEW  BUFFALO  ▼.  CAMBBIA  IBON  00. 

Wliere  State  Supreme  Court  has  sustained  statute  authorizing  issue  of 
bonds,  Federal  courts  will  refuse  to  follow  subsequent  contrary  decisions 
which  would  ImiMbir  value  of  those  bonds. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  76  C.  C.  A. 
317,  where  at  time  county  railroad  aid  bonds  issued  State  Supreme 
Court  had  not 'construed  constitutional  provision  claimed  to  be  violated 
by  statute  under  which  bonds  issued,  holder  of  coupons  entitled  to 
Federal  court's  construction  irrespective  of  State  decisions  rendered 
after  issuance  of  bonds. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  408. 

Bonds  valid  according  to  construction  of  law  in  force  wlien  issued  are 
valid  in  hands  of  assignee,  notwithstanding  transfer  was  made  after  con- 
trary decision  of  State  Supreme  Court. 

Approved  in  State  v.  Mayor  etc.  of  Bristol,  109  Tenn.  323,  70  S.  W. 
1033,  holding  municipal  bonds  in  bona  fide  holder  after  being  declared 
valid  by  Supreme  Court,  statute  authorizing  issuance  cannot  be  re- 
considered on  appeal;  Young  v.  Township  of  Clarendon,  26  Fed.  808, 
and  Richardson  v.  Marshall  Co.,  100  Tenn.  352,  45  S.  W.  441,  both  fol- 
lowing rule;  Willoughby  v.-Holderriess,  62  N.  H.  228,  enforcing  note  ^ 
valid  when  issued;  Farmers'  Loan  &  Trust  Co.  v.  Toledo  etc.  Ry.  Co., 
54  Fed.  768,  4  C.  C.  A.  561,  holding  purchasers  of  stock  submit  them- 
selves to  law  in  force  at  time;  dissenting  opinion  in  Yerdin  v.  City  of 
St.  Louis,  131  Mo.  174,  33  S.  W.  520,  arguing  that  statute  declaring 
acts  not  performed  in  certain  way  void  does  not  apply  t%  nonspecified 
act. 

In  absence  of  constitutional  distinction  between  donation  and  subscrip- 
tion to  stock,  it  is  immaterial  what  form  authorized  railroad  aid  assumes. 

Approved  in  Nelson  v.  Haywood  Co.,  87  Tenn.  803,  4  L.  E.  A.  658,  11 
S.  W.  890,  following  rule. 

Bonds  in  aid  of  one  railroad  are  presumed  to  be  voted  in  view  of  exist- 
ing statute  authorizing  consolidation,  and  may  be  delivered  to  consolidated 
company. 

Approved  in  Jones  v.  Missouri-Edison  El.  Co.,  135  Fed.  157,  stock- 
holder in  one  of  two  consolidated  corporations  cannot  maintain  bill  to 
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enforce  rights  based  on  theory  that  company  still  existed;  Chickaming 
V.  Carpenter,  106  U.  S.  667,  27  L.  Ed.  809,  1  Sup.  Ct  623,  Bates  County 
V.  Winters,  112  U.  S.  330,  28  L.  Ed.  746,  5  Sup.  Ct.  160,  ind  Living- 
ston County  V.  Portsmouth  Bank,  128  U.  S.  122,  123,  126,  32  L.  Ed. 
365,  366,  367,  9  Sup.  Ct.  25,  26,  27,  all  following  rule;  Louisville  etc. 
Ry.  Co.  V.  Kentucky,  161  XJ.  S.  703,  40  L.  Ed.  860,  16  Sup.  Ct.  724, 
as  instance  where  court  affirmed  legislative  power  to  regulate  consoli- 
dations. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  775, 
75  C.  C.  A.  631,  minority  holders  of  preferred  stock  may  avoid  consoli- 
dation of  corporations  which  constituted  fraud  upon  their  rights. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Aql  St.  Bep. 
682. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  372,  383. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  981. 

105  V.  S.  77-94,  26  I..  Ed.  1111,  HAMMOCK  v.  FABMEBS"  LOAN  ETC.  CO. 

Punctuation  is  no  i>art  of  a  statute,  and  cannot  be  allowed  to  have  con- 
trolling influence  on  construction. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  United  States,  227  U.  S. 
360,  57  L.  Ed.  548,  33  Sup.  Ct.  368,  construing  Indian  treaty  with  refer- 
ence to  boundary  of  Takima  Indian  Reservation;  Crawford  v.  Burke, 
195  U.  S.  192,  49  L.  Ed.  153,  25  Sup.  Ct.  9,  construing  Bankruptcy  Act 
1898,  §17,  subd.  4;  Chicago  etc.  Ry.  Co.  v.  Voelker,  129  Fed.  527,  70 
L.  B.  A.  264,  65  C.  C.  A.  226,  construing  Federal  Safety  Appliance  Act 
of  1898  and  Code  Iowa  1897,  §§  2097,  2080,  requiring  automatic  coup- 
lers; Starrett  v.  McKim,  90  Ark.  523,  119  S.  W.  825,  disregarding 
semicolon  in  construing  statute ;  Lorenz  v.  United  States,  24  App.  D.  C. 
370,  disregarding  punctuation  in  statute  relating  to  peremptory  chal- 
lenges; Commissioners  of  Highways  v.  Ellwood,  193  111.  307,  308,  61 
N.  E.  1034,  holding  where  sections  of  statute  are  harmonious,  there  is 
nothing  which  makes  it  necessary  to  construe  any  section  to  have  a 
different  meaning;  Collins  v.  State,  38  Ind.  App.  628,  78  N.  E.  852, 
inserting  comma  in  statute  in  order  to  carry  out  legislative  intention; 
Manger  v.  Board  of  Examiners,  90  Md.  669,  45  Atl.  893,  holding  court 
in  construing  statute  of  two  sentences,  the  latter  as  punctuated  having 
no  meaning,  may  change  punctuation,  being  no  part  of  statute,  to  give 
meaning;  Appleton  v.  American  Matting  Co.,  65  N.  J.  Eq.  379,  54  Atl. 
45,  construing  P.  L.  1896,  c.  185,  §  30,  as  making  directors  liable  for 
declaring  dividends  out  of  capital,  though  there  is  no  dissolution  or  in- 
solvency of  corporation;  Ex  parte  Hunnicutt,  7  Okl.  Cr.  224,  123  Pac. 
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184,  diar^arding  stracture  of  sentence  in  penal  statute  so  as  to  effec- 
tuate legislative  intention;  Ex  parte  Whitehouse,  3  Okl.  Cr.  108,  104 
Pac.  376,  changing  period  of  semicolon  to  effectuate  intention  of  Con- 
stitution makers;  State  v.  Banfield,  43  Or.  291,  72  Pac.  1095,  constru- 
ing Laws  1903,  p.  339,  amending  certain  acts;  United  States  v.  Lacher, 
134  U.  S.  628,  S3  L.  Ed.  1083,  10  Sup.  Ct.  626,  and  State  v.  Desforges, 
47  La.  Ann.  1206,  17  South.  816,  both  construing  penal  statutes ;  United 
States  V.  Oregon  etc.  Ry.  Co.,  164  U.  S.  541,  41  L.  Ed.  545,  17  Sup.  Ct. 
170,  construing  railroad  land  grant;  Stephens  v.  Cherokee  Nation,  174 
U.  S.  480,  43  L.  Ed.  1041,  19  Sup.  Ct.  735,  construing  act  providing 
for  appeals  from  territorial  courts;  Gwathmay  v.  Clisby,  24  Blatchf. 
399,  31  Fed.  221,  construing  statute  regulating  liability  on  negotiable 
paper;  State  v.  Holcomb,  46  Neb.  625,  65  N.  W.  877,  construing  Eftatute 
regulating  dealings  of  State  penitentiary;  Howard  Sav.  Ins.  v.  Mayor 
etc.  of  Newark,  63  N.  J.  L.  65,  42  Atl.  850,  construing  statute  taxing 
bank  securities ;  Archer  V.  Ellison,  28  S.  C.  245,  5  S.  E.  717>  construing 
statute  of  limitations.  ^ 

Punctuation  as  affecting  construction  of  statutes.    Note,  10  Ann. 
Gas.  1083. 

Appointment  of  recelTer  by  judge  of  Illinois  Oircoit  Court  daring  Taca- 
tlon  is  void,  and  property  lield  by  him  is  not  in  custodia  legis. 

Approved  in  Jackson  v.  Parkersburg  etc.  Ry.  Co.,  233  Fed.  789,  hold- 
ing where  Federal  court  had  possession  through  its  receiver  of  personal 
property,  though  suit  had  been  first  begun  in  State  court,  Federal  court 
could  enjoin  State  court  from  sale  of  property;  Lyons-Thomas  Hard- 
ware Co.  V.  Perry  Stove  Mfg.  Co.,  88  Tex.  487,  27  S.  W.  109,  holding 
insolvent  corporation  ceasing  to  do  business,  or  conveying  all  its  prop- 
erty, incapacitates  itself  to  continue  doing  business,  and  cannot  prefer 
creditors;  Hervey  v.  Illinois  Midland  Ry.  Co.,  28  Fed.  172,  but  hold- 
ing such  appointment  may  be  validated  by  ratification  at  term. 

Distinguished  in  Horn  v.  Pere  Marquette  R.  Co.,  151  Fed.  635,  hold- 
ing Federal  judge  has  authority  at  chambers  to  make  order  appointing 
receiver. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Bep. 
38,  91. 

Federal  courts  are  bound  to  enforce  State  laws  providing  for  redemption 
of  property  sold  under  mortgage. 

Approved  in  Parker  v.  Dacres,  130  U.  S.  48,  32  L.  Ed.  860,  9  Sup.  Ct. 
434,  applying  statutory  bar  to  redemption. 

Value  of  corporate  franchise  consists  in  right  to  hold  and  use  property 
necessary  to  exercise  of  that  franchise. 
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Approved  in  People  v.  Tax  Commissioners,  174  N.  Y.  442,  67  N.  E. 
75,  holding  a  granted  franchise  is,  like  all  other  property,  taxable  and 
a  special  franchise  tax  takes  nothing  from  the  grant  nor  impairs  con- 
tractual obligations;  Andrews  v.  National  Foundry  etc.  Works,  77  Fed. 
776,  36  L.  R.  A.  154;  23  C.  C.  A.  454,  holding  mortgage  of  franchise 
included  property;  Yellow  River  Imp.  Co.  v.  Wood  County,  81  Wis. 
562,  17  L.  R.  A.  95,  51  N.  W.  1006,  and  State  ex  rel.  Milwaukee  Street 
Ry.  Co.  V.  Anderson,  90  Wis.  563,  63  N.  W.  749,  holding  franchise  and 
property  not  severable  for  taxing  purposes. 

Mortgagee's  Uen  on  railroad's  ftanchlses  and  property  is  superior  to 
lien  arising  from  subsequent  levy  on  movable  property. 

Approved  in  Washington  Trust  Co.  v.  Dunaway,  169  Fed.  44,  94 
C.  C.  A.  405,  holding  mortgage  of  railroad  company  on  property  then 
owned  and  to  be  thereafter  acquired  was  valid  as  lien  on  its  property; 
State  Trust  Co.  v.  Kansas  City,  P.  &  G.  R.  R.  Co.,  120  Fed.  404,  hold- 
ing after  court  of  equity  has  entered  decree  foreclosing  railroad  mort- 
gage, and  property  has  been  sold,  unsecured  creditors  of  mortgagor  can- 
not intervene,  claims  not  being  preferential;  Booth  v.  Central  Sav. 
Bank,  58  Colo.  521,  146  Pac.  240,  holding  real  estate  mortgage  on  rail- 
road's property  as  entirety  gave  lien  thereon  good  as  against  executing 
creditors;  Webber  v.  Genesee  Circuit  Judge,  184  Mich.  116,  150  N.  W. 
306,  applying  rule  to  sale  of  public  service  lighting  company;  Farmers' 
Loan  &  Trust  Co.  v.  Detroit  etc.  Ry.  Co.,  71  Fed.  37,  denying  court's 
power  to  set  aside  bondholder's  rights  in  favor  of  judgment  lien. 

Railroad  property  used  for  necessary  railroad  purposes  cannot  be  seized 
and  sold  under  execution  at  law. 

Denied  in  Chicago  etc.  Ry.  Co.  v.  Third  Nat.  Bank,  26  Fed.  822, 
ruling  contra. 

lUiBois  statute  allowing  redemption  of  real  estate  sold  at  foredosure 
does  not  apply  to  real  estate  of  railroad  corporation  mortgaged  with  its 
ftanchises  and  personal  property  and  sold  as  entirety. 

Approved  in  Continental  etc.  Savings  Bank  v.  Carey  Bros.  Const. 
Co.,  208  Fed.  984,  126  C.  C.  A.  64,  holding  in  suit  to  foreclose  lien  on 
irrigation  system,  it  was  proper  to  decree  sale  without  right  of  redemp- 
tion; Pacific  Northwest  Packing  Co.  v".  Allen,  116  Fed.  312,  54  C.  C.  A. 
648,  holding  statute  providing  sales  of  realty  shall  be  subject  to  redemi>- 
tion  not  applicable  to  sale  of  wharf,  fishing  and  fish-canning  plant  and 
personalty  thereto  belonging;  Title  Ins.  &  Trust  Co.  v.  California  Dev^ 
Co.,  171  Cal.  203,  152  Pac.  555,  holding  where  mortgage  covers  entire 
property  of  irrigation  plant,  upon  foreclosure  it  should  be  sold  as  en- 
tirety without  right  of  redemption;  Central  Trust  Co.  v.  Sheffield  etc. 
Ry.  Co.,  60  Fed.  17,  Columbia  Finance  &  Trust  Co.  v.  Kentucky  Union 
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Ry.  Co.,  60  Fed.  799,  8o6,  802,  9  C.  C.  A.  264,  American  Loan  &  Trust 
Co.  V.  Union  Depot  Co.,  80  Fed.  40,  and  Sioux  City  Terminal  R.  &  W. 
Co.  V.  Trust  Co.  of  North  America,  82  Fed.  137,  27  C.  C.  A.  73,  all 
following  rule;  National  Foundry  etc.  Co.  v.  Oconto  Water  Co.,  52  Fed. 
46,  59,  Farmers'  Loan  &  Trust  Co.  v.  Iowa  Water  Co.,  78  Fed.  889,  890, 
892,  and  McKensie  v.  Water  Co.,  6  N.  D.  380,  71  N.  W.  614,  ruling 
similarly  as  to  mortgage  by  water  company;  Ten  Eyck  v.  Pontiac  etc. 
Ry.  Co.,  114  Mich.  500,  72  N.  W.  364,  holding  general  statutes  regulat- 
ing execution  of  mortgages,  inapplicable  to  railroad  mortgages;  McFad- 
den  V.  Mays  Landing  etc.  Ry.,  49  N.  J.  Eq.  191,  22  Atl.  937,  decreeing 
sale  of  railway  property  as  entirety;  Simmons  v.  Taylor,  38  Fed.  694, 
698,  Seibcrt  v.  Minneapolis  etc.  Ry.  Co.,  58  Minn.  67,  59  N.  W.  827, 
and  Hewitt  v.  Walters,  21  Idaho,  11,  AniL  Oaa.  1913G,  35,  119  Pac. 
708,  all  arguendo. 

Distinguished  in  Benedict  v.  St.  Joseph  etc.  Ry.  Co.,  19  Fed.  175, 
176,  under  facts;  Locey  Coal  Mines  v.  Chicago  etc.  Ry.  Co.,  131  111.  16, 
8  L.  B.  A.  601,  22  N.  E.  505,  as  to  property  of  coal-mining  corporation. 

Right  to  transfer  public  franchises.    Note,  35  AnL  St.  Bep.  401. 

Necessity  that  sale  of  property  of  quasi-public  corporation  under 
mortgage  be  as  entirety  and  without  right  of  redemption.  Note, 
Ann.  Oas.  191SA,  626. 

Chattel-mortgage  statute  of  Illlnolg  is  inapplicable  to  ordinary  railway 
mortgage,  including  franchises,  realty  and  personalty. 

Approved  in  Equitable  Trust  Co.  v.  Great  Shoshone  etc.  Water  Power 
Co.,  228  Fed.  522,  holding  property  of  power  company  devoted  to  public 
service  corporation  is  not  to  be  regarded  as  "personal  property"  within 
chattel  mortgage  statutes;  Clearwater  County  State  Bank  v.  Bagley- 
Ogema  Tel.  Co.,  116  Minn.  9,  Ann.  Gas.  1913A,  622,  36  L.  B.  A.  (N.  S.) 
1132,  133  N.  W.  93,  folding  where  entire  property  of  telephone  com- 
pany is  mortgaged,  it  should  be  sold  as  entirety;  Farmers*  Loan  & 
Trust  Co.  V.  Detroit  etc.  Ry.,  71  Fed.  34,  construing  similar  Michigan 
statute;  Compton  v.  Jesup,  68  Fed.  327,  15  C.  C.  A.  397,  arguendo. 

Distinguished  in  Illinois  Trust  &  Sav.  Bank  v.  Seattle  Elec.  Ry.  Co., 
82  Fed.  941,  942,  27  C.  C.  A.  268,  and  Radebaugh  v.  Tacoma  etc.  Ry. 
Co.,  8  Wash.  574,  36  Pac.  462,  holding  mortgage  purporting  to  cover 
real  property  and  rolling  stock  cannot  be  recorded  as  real  property 
mortgage  alone. 

Miscellaneous.  Cited  in  Hickson  Lumber  Co.  v.  Gay  Lumber  Co., 
150  N.  C.  285,  21  L.  R.  A.  (N.  S.)  843,  63  S.  E.  1047,  to  point  that  in- 
tent to  cover  subsequently  acquired  property  by  mortgage  must  clearly 
appear;  Maxwell  v.  Wilmington  Mfg.  Co.,  77  Fed.  940,  as  to  wording 
of  mortgage  in  .question. 
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106  n.  8.  94r-97,  26  L.  Ed.  989,  LBHNBEUTEB  Y.  HOLTHAUS. 
Patent  is  prima  fade  evidence  of  both  noyety  and  ntllity. 

Approved  in  Fenton  Metallic  Mfg.  CJo.  v.  Office  Speciality  Mfg.  Co., 
12  App.  D.  C.  216,  applying  rule;  Consolidated  Contract  Co.  v.  Hassam 
Paving  Co.,  227  Fed.  440,  upholding  Hassam  patents  for  pavement  and 
laying  same;  Seeger  Refrigerator  Co.  v.  American  Car  &  Foundry  Co., 
212  Fed.  755,  apportionment  of  profits  for  infringement;  San  Francisco 
Cornice  Co.  v.  Beyrle,  195  Fed.  518,  115  C.  C.  A.  426,  applying  rule  in 
case  of  Beyrle  patent  for  process  of  casing  wooden  moldings  with  metal ; 
Phoenix  Knitting  Wks.  v.  Hygienic  Fleeced  Undervear  Co.,  194  Fed. 
719,  upholding  Mead  patent  No.  963,235,  for  improvement  in  mufflers; 
Hancock  v.  Boyd,  170  Fed.  605,  610,  upholding  Hardy  patent 
No.  556,972,  for  rotary  disk  plow;  Stafford  v.  Morris,  161  Fed.  118, 
upholding  Stafford  and  Holt  patent  No.  759,928,  for  improvements  in 
circular-knitting  machines;  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co., 
143  Fed.  884,  75  C.  C.  A.  88,  Tremaine  &  Pain  patent  No.  552,796,  for 
improvements  in  musical  instruments  using  perforated  music  sheets, 
is  infringed  by  device  of  Flaming  patent  No.  659,442;  Bryce  Bros.  Co. 
V.  Seneca  Glass  Co.,  140  Fed.  171,  Shrader  patent  No.  592,920,  for 
machine  for  etching  glassware,  is  infringed  by  machine  of  Schiffbauer 
patent  No.  645,333;  Atwood-Morrison  Co.  v.  Sipp  Electric  etc.  Co.,  136 
Fed.  860,  upholding  patent  No.  729,084,  for  improvements  in  swift- 
brackets  ;  Cleveland  Foundry  Co.  v.  Kauffman,  135  Fed.  361,  68  C.  C.  A. 
658,  upholding  Jeavons  patent  No.  702,560,  for  oil-burner;  Sanders  v. 
Hancock,  128  Fed.  434,  63  C.  C.  A.  166,  holding  patentable  combination, 
claim  No.  2,  of  Hardy  patent,  for  improvement  in  rotary  disk  plows, 
which  produces  novel  result;  Lamb  Knit  Goods  Co.  v.  Lamb  Glove  & 
Mitten  Co.,  120  Fed.  272,  56  C.  C.  A.  547,  holding  process  of  manu- 
facture in  a  patent  is  material  where  claims  refer  to  specifications  an<l 
drawings,  describing  such  means  and  limited  to  article  produced;  Con- 
solidated Rubber  Tire  Co.  v.  Finley  Rubber  Tire  Co.,  116  Fed.  632,  hold- 
ing though  elements  in  rubber  tire  were  old,  still  if  the  differentiation 
produced  new  and  useful  results,  claims  of  invention  are  sustained;  Goss 
Printing-Press  Co.  v.  Scott,  108  Fed.  259,  47  C.  C.  A.  302,  holding  re- 
assigning patent  by  corporation  to  patentee  on  same  terms  as  original 
assignment,  though  voidable  under  State  law  of  corporation,  assignee 
may  sue  for  infringement ;  Animarium  Co.  v.  Filloon,  102  Fed.  898, 
holding  evidence  showing  that  in  actual  use  the  device  had  proved  oper- 
ative and  useful,  same  was  infringed  by  a  device  of  similar  nature; 
Stephenson  v.  Allison,  123  Ala.  448,  26  South.  292,  holding  issuance 
of  letters  patent  is  presumption  of  patentability  of  the  article,  and  facts, 
beyond  a  reasonable  doubt  are  necessary  to  overcome  this  presumption ; 
Williams  v.  Ogle,  14  App.  D.  C.  149,  party  claiming  priority  in  inter- 
ference proceeding  must  make  out  case  beyond  reasonable  doubt;  dia- 
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senting  opinion  in  Tecktonius  v.  Scott,  110  Wis.  454,  86  N.  W.  676, 
majority  holding  court  holding  ''T,"  infringing  *'S."  and  its  equiva- 
lent, sale  of  ''S."  to  ''T."  reserving  right  to  manufacture  ''S."  and 
then  manufacture  "T."  instead  violates  no  contract. 

The  following  cases,  involving  various  patents,  apply  this  ruling  in 
holding  that  the  burden  of  proof  is  on  the  party  attacking  or  setting  up 
a  claim  against  a  patent :  Cantrell  v.  Wallick,  117  U.  S.  695,  29  L.  Ed. 
1019,  6  Sup.  Ct.  974,  Gandy  v.  Main  Belting  Co.,  143  U.  S.  595,  36  L.  Ed. 
277,  12  Sup.  Ct.  601,  Morgan  v.  Daniels,  153  U.  S.  123,  38  L.  Ed.  658, 
14  Sup.  Ct.  773,  Du  Bois  v.  Kirk,  158  U.  S.  64,  39  L.  Ed.  898,  15  Sup.  Ct. 
731,  Shaver  v.  Skinner  Mfg.  Co.,  30  Fed.  70,  Untermeyer  v.  Freund,  37 
Fed.  343,  Anderson  v.  Saint,  46  Fed.  765,  Ripley  v.  Elson  Glass  Co.,  49 
Fed.  928,  Pacific  Cable  Ry.  Co.  v.  Butte  City  St.  Ry.  Co.,  52  Fed.  866, 
Blount  V.  Societe  Anonyme  Du  Filtre  Chamberland  Systeme  Pasteur, 
63  Fed.  102,  3  C.  C.  A.  455,  Singer  Mfg.  Co.  v.  BriU,  54  Fed.  383,  4 
C.  C.  A.  374,  Holloway  v.  Dow,  54  Fed.  514,  Anderson  v.  Monroe,  55  Fed. 
397,  Harper  &  Reynolds  Co.  v.  Wilgus,  56  Fed.  588,  6  C.  C.  A.  45,  Elec- 
tric Mfg.  Co.  V.  Edison  Electric  Light  Co.,  61  Fed.  836,  10  C.  C.  A.  106, 
San  Francisco  Bridge  Co.  v.  Keating,  68  Fed.  364,  15  C.  C.  A.  476, 
Standard  Cartridge  Co.  v.  Peters  Cartridge  Co.;  69  Fed.  410,  Kraatz  v. 
Tieman,  79  Fed.  323,  Bowers  v.  Pacific  Coast  Dredging  etc.  Co.,  81  Fed. 
571,  Celluloid  Co.  v.  Arlington  Mfg.  Co.,  85  Fed.  461,  Stevenson  Co.  v. 
McFassell,  90  Fed.  708,  33  C.  C.  A.  249,  and  Warren  v.  Casey,  93  Fed. 
964,  39  C.  C.  A.  29. 

Distinguished  in  In  re  Toumier,  17  App.  D.  C.  484,  functional  utility 
is  not  controlling  element  in  design  patent. 

Slight  change  in  form  of  patented  design,  hardly  perceptible  to  naked 
eye,  will  not  avoid  charge  of  tnftlngement. 

Approved  in  Wheel-Truing  Brake-Shoe  Co.  v.  Car  Wheel  etc.  Co.,  124 
Fed.  903,  holding  Hoffman  patent  for  an  abrading  shoe  for  truing  up 
car-wheels  being  valid,  any  combination  not  novel  and  useful  is  an  in- 
fringement; Kraus  v.  Fitzpatrick,  34  Fed.  39,  holding  corset  design, 
readily  distinguishable  from  others,  is  patentable;  Tomkinson  v.  Willets 
Mfg.  Co.,  23  Fed.  896,  holding  design  for  vegetable  dish  infringed; 
Smith  V.  Whitman  Saddle  Co.,  148  U.  S.  678,  37  L.  Ed.  609,  13  Sup.  Ct. 
769,  arguendo. 

Fact  that  patent  has  been  infringed  is  sufficient  to  establish  its  utility, 
at  least  as  against  infringers. 

Approved  in  Westinghouse  Electric  etc.  Co.  v,  Wagner  Electric  etc. 
Co.,  225  U.  S.  616,  56  L.  Ed.  1226,  32  Sup.  Ct.  691,  holding  infringer 
estopped  from  denying  patent  was  of  value;  Wm.  Shakespeare  Jr.  Co. 
V.  Enterprise  Mfg.  Co.,  211  Fed.  480,  upholding  Rhodes  patent 
N*o.  777,488,  for  fish  bait  or  lure;  National  Malleable  Casting  Co.  v. 
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American  Steel  Foundries,  182  Fed.  638,  upholding  Tower  patents  for 
car-conplers ;  St.  Louis  St.  Flushing  Mach.  Co.  v.  Sanitary  St.  Flushing 
Mach.  Co.,  178  Fed.  927,  103  C.  C.  A.  566,  holding  if  licensee  of  patent 
s  makes  different  use  of  it  than  authorized  by  license,  he  becomes  in- 
fringer ;  A.  R.  Milner  Seating  Co.  v.  Yesbera,  133  Fed.  919,  67  C.  C.  A. 
210,  upholding  Milner  patent  No.  597,686,  for  improvements  in  counter 
stools  for  stores;  Goss  Printing-Press  Co.  v.  Scott,  108  Fed.  258,  47 
C.  C.  A.  302,  holding  printing  machine  being  infringed  sufficiently 
proves  its  utility;  Hancock  Inspirator  Co.  v.  Jenks,  21  Fed.  918,  follow- 
ing rule;  Western  Electric  Co.  v.  La  Rue,  139  U.  S.  608,  35  L.  Ed.  297, 
11  Sup.^Ct.  672,  holding  infringer  estopped  to  deny  utility;  Qibbs  v. 
Hoef ner,  22  Blatchf .  36, 19  Fed.  324,  holding  patent  will  not  be  declared 
void  if  useful  in  slightest  degree. 

106  n.  8.  97-99,  26  L.  Ed.  967,  UNITED  STATES  y.  TEMPLE. 

Statutes  should  be  construed  according  to  natural  and  obYions  import  of 
language. 

Approved  in  Houghton  v.  Payne,  194  U.  S.  100,  48  L.  Ed,  891,  24  Snp. 
Ct.  590,  books  complete  in  themselves  are  not,  because  published  at 
stated  intervals  and  in  consecutive  numbers;  entitled  to  second-class 
postal  rates  under  Comp.  Stats.  1901,  p.  .2646;  Board  of  Commrs.  of 
Weston  County  v.  Blakely,  20  Wyo.  267,  274,  Ann.  Oaa.  1915B,  584, 123 
Pac.  74,  77,  following  rule  in  construing  statute  allowing  mileage  to 
county  commissioners;  Pentlarge  v.  Barby,  19  Fed.  504,  construing:  act 
prescribing  penalty  for  fraudulently  stamping  articles  as  patented. 

Under  act  of  June  SO,  1876,  naval  officer,  traveling  under  oxdera  and  in 
public  service,  is  entitled  to  mileage  for  entire  distance,  whether  by  sea  or 
land. 

Approved  in  United  States  v.  Graham,  110  U.  S.  219,  221,  28  L.  Ed. 
126,  127,  3  Sup.  Ct.  582,  583,  construing  same  statute;  United  States 
V.  Lynch,  137  U.  S.  285,  84  L.  Ed.  702,  11  Sup.  Ct.  116,  similar  statute. 

Miscellaneous.  Cited  in  United  States  v.  Hill,  120  U.  S.  180,  SO 
L.  Ed.  631,  7  Sup.  Ct.  516,  and  United  States  v.  Hill,  25  Fed.  379,  to 
point  that  depaii;ment  construction  of  law  may  control. 

105  U.  S.  100-122,  26  L.  Ed.  1080,  BLENNEBHASSETT  ▼.  SHEBMAK. 

Except  as  forbidden  by  Bankruptcy  Act,  debtor  may  prefer  one  creditor 
to  another. 

Approved  in  Clayton  v.  Exchange  Bank,  121  Fed.  634,  67  C.  C.  A.  656, 
holding  where  mortgage  is  kept  off  records  to  maintain  storekeeper's 
credit,  mortgage  debts  lose  priority  over  bankrupt  proceedings;  Smith 
V.  Caft,  17  Fed.  708,  sustaining  validity  of  oral  promise  to  prefer,  in 
case  of  insolvencv. 
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It  is  not  snfELdent,  to  support  settlement  as  against  creditors,  that  it  be 
made  for  valuable  consideraldon;  ft  most  also  be  bona  fide. 

Approved  .in  Corwine  v.  Thompson  Nat.  Bank,  106  Fed.  200,  44 
C.  C.  A.  442,  holding  in  case  of  principal  and  agent,  where  one  of  two 
innocent  parties  mnst  suffer,  the  one  furnishing  the  opportunity  for 
inflicting  injury  must  suffer;  Bunch  v.  Schaer,  66  Ark.  104,  48  S.  W. 
1073,  holding  grantee  withholding  conveyance  from  record  permitting 
grantor  to  hold  himself  out  as  owner  cannot  assert  title  against  bona 
fide  creditor  if  grailtor  becomes  insolvent ;  Curtis  v.  Lewis,  74  Conn.  371, 
50  Atl.  880,  holding  mortgage  withheld  from  record,  not  fraudulent  as 
to  creditors  in  the  inception,  until  mortgagor  becomes  insolvent,  renders 
it  fraudulent  against  other  creditors  without  knowledge;  Kirkbusch  v. 
Corwith,  108  Wis.  646,  85  N.  W.  152,  holding  mortgage  unrecorded  dur- 
ing four  years  at  mortgagor's  request,  thus  giving  him  false  financial 
standing,  was  fraudulent  against  persons  dealing  with  him;  Herman  v. 
McKinney,  47  Fed.  760,  holding  transfer  to  bank,  to  secure  credit,  void ; 
Beidler  v.  Crane,  135  HI.  98,  25  Am.  St.  Rep.  353,  25  N.  E.  656,  as- 
signment of  letters  patent  void  under  circumstances;  Milbum  v.  Phil- 
lips, 136  Ind.  689,  34  N.  E.  985,  fraud  imputable  from  acts  after  con- 
veyance; Landauer  v.  Mack,  43  Neb.  436,  61  N.  W.  599,  mortgage  void 
where  good  faith  not  shown;  Billings  v.  Russell,  101  N.  Y.  233,  4  N.  E. 
535,  evidence  admissible  to  show  fraudulent  intent ;  Mobile  Sav.  Bank  v. 
McDonnell,  87  Ala.  743,  745,  6  South.  705,  706,  holding  bona  fides  being 
admitted,  failure  to  record  mortgage  is  immaterial;  Chadbourn  v.  Coe, 
45  Fed.  825,  arguendo. 

Mortgage  executed  by  insolvent  debtor  to  creditor  knowing  of  insol- 
vency, and  who,  for  purpose  of  giving  debtor  fictitious  credit,  conceals  mort- 
gage and  witbliolds  it  from  record,  is  void  at  common  law. 

Approved  in  Orr  v.  Park,  183  Fed.  688,  106  C.  C.  A.  33,  following 
rule;  Davis  v.  Cassels,  220  Fed.  965,  holding  unrecorded  deed  from  hus- 
band to  wife  fraudulent  as  to  creditors  extending  credit  on  strength 
of  his  ownership,  but  not  as  to  person  advancing  credit  prior  to  its 
execution;  In  re  National  Boat  &  Engine  Co.,  216  Fed.  214,  appljdng 
rule  in  case  of  unrecorded  trust  deed;  Covington  v.  Brigman,  210  Fed. 
506,  both  holding  where  though  mortgage  on  stock  of  goods  contained 
no  provision  that  mortgagor  were  to  remain  in  possession,  such  was 
understanding,  and  there  was  tacit  understanding  that  mortgage  would 
be  withheld  from  record,  it  was  fraudulent  as  to  creditors;  Peterson  v. 
Mettler,  198  Fed.  941,  applying  rule  in  case  of  deed  to  brother  with- 
held from  record;  In  re  Hickerson,  162  Fed.  354,  and  Thomas  v. 
Fletcher,  153  Fed.  228,  holding  transfer  of  mercliant's  stock  to  wife  to 
defeat  creditors  was  fraudulent;  In  re  Mcintosh,  150  Fed.  549,  80 
C.  C.  A.  250,  unrecorded  mortgage  cannot  be  set  aside  as  fraudulent  at 
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suit  of  mortgagor's  trustee  in  abseuce  of  allegation  that  it  was  with- 
held from  record  by  agreement  or  for  fraudulent  purpose;  In  re  Shaw, 
146  Fed.  276,  279,  where  bankrupt  gave  mortgage  on  tannery  and  mate- 
rials therein,  but  by  agreement  not  recorded  nor  possession  taken,  dnd 
mortgagee  gave  mortgage  on  bark  which  it  held  under  mortgage,  but 
last  mortgage  not  recorded  and  constructive  possession  given  agent  of 
second  mortgage,  who  appointed  bankrupt  custodian,  both  mortgages 
void  as  against  bankrupt's  trustee;  Rogers  v.  Page,  140  Fed.  605,  606, 
72  C.  C.  A.  164,  where  mortgage  given  by  insolvent  to  brother  for  future 
advances  not  delivered  until  two  years  after  signing  under  agreement 
not  to  record  until  necessary  to  protect  mortgagee  was  not  recorded  tiU 
few  days  prior  to  mortgagor's  bankruptcy,  it  was  voidable  preference; 
In  re  Noel,  137  Fed.  702,  where  succession  of  mortgages,  first  to  secure 
loan  and  others  to  secure  renewals  thereof  every  forty-five  days  there- 
after, were  withheld  from  record  for  more  than  time  prescribed  by  stat- 
ute for  recordation,  to  uphold  mortgagor's  credit  last  of  series  though 
recorded,  is  void  as  to  mortgagor's  bankruptcy  trustee;  In  re  Ewald  & 
Brainard,  135  Fed.  170,  act  of  creditor  in  withholding  chattel  mortgage 
from  record  by  agreement  with  mortgagor  until  latter 's  bankruptcy  does 
not  affect  right  to  prove  debt  in  bankruptcy  nor  subordinate  it  to  claims  , 
of  subordinate  creditors;  National  State  Bank  of  Terre  Haute  v.  Sand- 
ford  etc.  Tool  Co.,  157  Ind.  18,  60  N.  E.  702,  holding  mere  failure  to 
record  mortgage  within  statutory  period,  mortgagee  promising  to  pay 
during  said  time,  was  not  fraudulent  as  against  subsequent  creditors; 
Foster  v.  McAlester,  3  Ind,  Ter.  319,  323,  58  S.  W.  684,  685,  mortgage 
ux)on  stock  of  goods  held  void  where  mortgagee  did  not  disclose  in- 
debtedness upon  inquiry  by  creditor;  Commercial  State  Bank  etc.  Co.  v. 
Bates,  96  Miss.  393,  61  South.  601,  payment  of  one  creditor  held  prefer- 
ence where  other  creditors  were  induced  to  accept  notes  in  ignorance 
thereof;  Johnston  v.  Columbus  etc.  Banking  Co.,  85  Miss.  259,  260,  38 
South.  103,  where  bank  president  conveyed  property  to  bank  and  deeds 
withheld  from  record  at  his  request  so  he  could  secure  credit,  bank's 
claim  under  conveyance  postponed  to  other  creditors  of  president's  es- 
tate in  probate;  Flemington  Nat.  Bank  v.  Jones,  50  N.  J.  Eq.  253,  256, 
24  Atl.  931,  932,  but  holding  mere  failure  to  record  not  conclusive  evi- 
dence of  fraud ;  Davis  v.  Schwartz,  155  U.  S.  639,  39  L.  Ed.  294,  15  Sup. 
Ct.^240,  and  Bacon  v.  Harris,  62  Fed.  103,  both  following  rule;  Wachu- 
sett  Nat.  Bank  v.  Sioux  City  Stove  Works,  63  Fed.  369,  and  Simpson 
y.  Harris,  21  Nev.  375,  31  Pac.  1016,  both  holding  unrecorded  chattel 
mortgage  void  under  statute;  Thompson  Nat.  Bank  v.  Corwine,  89  Fed. 
778,  unrecorded  deeds  to  children  void;  McDermott  v.  Ebom,  90  Ala. 
260,  7  South.  752,  absolute  conveyance,  intended  as  mortgage,  void  where 
debtor  retained  possession;  Lehman  v.  Van  Winkle,  92  Ala.  450,  8  South. 
872,  holding  unrecorded  mortgage  void;  Stock-Growers'  Bank  v.  New- 
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ton,  13  Colo.  256,  22  Pac.  447,  and  Hoffman  v.  Gosnell,  75  Md.  695,  24 
Atl.  32,  similarly,  where  deeds  of  tmst  not  recorded;  Goll  &  Frank  Co. 
V.  Miller,  87  Iowa,  431,  54  N.  W.  445,  agreement  not  to  record  rendered 
mortgage  fraudulent ;  Clark  v.  Richards  Lumber  Co.,  68  Minn.  288,  291, 
71  N.  W.  392,  393,  mortgages,  under  unfiled  mortgage,  should  be  post- 
poned to  creditors;  Montgomery  v.  Phillips,  53  N.  J.  Eq.  220,  31  Atl. 
624,  failure  to  record  mortgage  is  evidence  of  £raud;  First  Nat.  Bank  y. 
Knowles,  67  Wis.  387,  28  N.  W.  230,  similarly,  as  to  trust  deed  given 
by  corporation;  Valley  Lumber  Co.  v.  Hogan,  85  Wis.  374,  55  N.  W. 
418,  arguendo. 

Distinguished  in  In  re  Mosher,  224  Fed.  751,  where  mortgage  which 
had  not  been  promptly  recorded  was  valid  in  hands  of  mortgagee  who 
had  endorsed  bankrupt's  note  to  a  bank,  bank,  though  it  knew  of  mort- 
gagor's insolvency  and  of  delay  in  recording  the  mortgage,  at  time  of 
taking  it  over,  may  enforce  conveyance;  In  re  Marriner,  220  Fed.  544, 
where,  though  mortgage  was  not  recorded  for  ten  years,  it  was  not 
withheld  from  record  for  purpose  of  giving  mortgagor  fictitious  credit 
or  pursuant  to  collusion  between  parties,  it  was  valid  as  against  credit- 
ors ;  In  re  Hunt,  139  Fed.  290,  291,  mortgage  of  property  in  New  York 
which  by  law  need  not  be  recorded  except  as  to  subsequent  purchasers 
is  not  preference  if  executed  more  than  four  months  prior  to  bankruptcy, 
unless  it  is  withheld  from  record  pursuant  to  fraudulent  agreement; 
First  Nat.  Bank  v.  Haverkampf,  16  N.  M.  513,  514,  121  Pac.  36,  37, 
mortgage  not  void  because  of  delay  in  recording  where  creditor  believed 
that  debtor  was  solvent;  Curry  v.  McCauley,  20  Fed.  584,  where  failure 
to  record  was  not  fraudulent;  Fechheimer  v.  Baum,  43  Fed.  726,  727, 
holding  failure  to  record  agreement  to  prefer  creditor  does  not  render 
it  fraudulent;  First  Nat.  Bank  v.  Jaffray,  41  Kan.  711,  21  Pac.  248,  bona 
fide  conveyance  to  secure  existing  debt  valid,  although  debtor  insolvent ; 
Teitig  V.  Boesman,  12  Mont.  452,  31  Pac.  386,  under  facts. 

Limited  in  Hutchinson  v.  First  Nat.  Bank,  133  Ind.  285,  86  Am.  St 
Bep.  548,  30  N.  E.  957,  holding  agreement  not  to  record  pot  conclusive 
evidence  of  fraud. 

Effect  of  bankruptcy  proceedings  under  Federal  act  on  lien  of  real 
property  mortgage.    Note,  Ann.  Gas.  191SE,  854. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  B.  A.  618,  688,  639,  640,  648. 

105  U.  a  122-126,  26  L.  Ed.  940,  McOOBMIOK  y.  KNOX. 

Mortgagee  who  satisfies  prior  lien  is  entitled  to  sum  advanced,  with 
interest,  and  amount  paid  for  taxes,  repairs  and  insnruice,  less  rents  and 
profits,  when  junior  lienor  comes  to  redeem. 
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Approved  in  Van  Duyne  v.  Shann,  39  N.  J.  Eq.  11,  following  rule; 
American  Loan  etc.  Co.  v.  Atlanta  etc.  Ry.  Co.,  99  Fed.  318,  holding 
junior  mortgagee  redeeming  from  sale  tinder  senior  mortgagee  must 
offer  to  pay  entire  first  mortgage  debt. 

Who  may  redeem  mortgage.    Note,  18  E.  B.  0.  176* 

106  U.  S.  126-132,  26  L.  Ed.  942,  AOEB  ▼.  MUBBAY. 

Patents  and  copyrights  are  exempt  from  seizure  and  sale  on  ezecntloii 
at  law. 

Approved  in  Henry  Bill  Pub.  Co.  v.  Smythe,  27  Fed.  920,  holding 
copyright  does  not  pass  by  sale  of  copper  plates;  Werckmeister  ▼. 
Springer  Lith.  Co.,  63  Fed.  811,  argaendo. 

limited  in  Erie  Wringer  Mfg.  Co.  v.  National  Wringer  Co.,  63  Fed. 
248,  asserting  power  of  legislature  to  provide  for  sales  on  execution. 

Distinguished  in  Wilder  v.  Kent,  15  Fed.  220,  holding  right  to  use 
patented  machine  passes  with  sale  at  execution. 

Liability  of  right  in  patent  to  execution.    Note,  40  Am.  Bep.  128. 

Patent  right  Is   property,   capable   of  being  assigned   at  patentee^* 
pleasure. 

Approved  in  Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  763,  133 
C.  C.  A.  490,  holding  where  receivers  sold  patents  of  firm,  partner  who 
instituted  suit  cannot  in  suit  for  infringement  deny  title  of  purchaser; 
Shaw  Relief- Valve  Co.  v.  New  Bedford,  19  Fed.  755,  holding  patent 
right  is  personalty  and  passes  to  executor;  Edison  Electric  light  Co.  v. 
New  Haven  Electric-Light  Co.,  35  Fed.  236,  237,  holding  assignment  in 
writing  necessary;  Newton  v.  Buck,  77  Fed."  615,  23  C.  C.  A.  355,  and 
Barton  v.  White,  144  I^£ass.  283,  69  Am.  Rep.  86,  10  N.  E.  843,  both 
holding  letters  patent  pass  to  assignee  in  insolvency;  Searle  v.  Hill,  73 
Iowa,  369,  5  Am.  St.  Rep.  689,  35  N.  W.  491,  asserting  equity  jurisdic- 
tion to  compel  specific  performance  of  oral  agreement  to  assign ;  Rehf uss 
V.  Moore,  134  Pa.  St.  471,  7  L.  B.  A.  664,  19  Atl.  757,  holding  patent 
right  should  be  valued  in  schedule  of  assets;  Newton  v.  Buck,  72  Fed. 
780,  arguendo.  ' 

Patent  rights  as  property.    Note,  17  Ann.  Gas.  391. 

Equity  may  reach  and  apply  to  payment  of  judgment  debts  any  prop- 
erty which,  by  reason  of  its  nature  only,  and  not  by  reason  of  positive 
exemption,  cannot  be  taken  on  execution  at  law. 

Approved  in  Underfeed  Stoker  Co.  v.  American  Ship  Windlass  Co., 
165  Fed.  68,  holding  it  was  within  chancery  power  of  court  to  compel 
assignment  of  patent;  In  re  Hurlbutt  Hatch  Co.,  135  Fed.  507,  68 
C.  C.  A.  216,  where  member  of  stock  exchange  contributed  seat  to  firm, 
which  subsequently  became  bankrupt,  bankruptcy  court  could  compel 
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him  to  transfer  it  for  benefit  of  firm's  bankruptcy  trustee;  Huntington 
V.  Jones,  72  Conn.  49,  43  AtL  566,  holding  creditor's  bill  to  reach 
debtor's  interest  in  trust  estate  not  demurrable  because  plaintiff  had 
adequate  legal  remedy,  trustee  combining  with  debtors  to  thwart  gai'- 
nishment  proceedings;  Stevenson  v.  McFarland,  162  Mo.  167,  62  S.  W. 
697,  holding  plaintiff  in  garnishment  relative  to  garnishee  can  enforce 
no  demand  against  garnishee  which  the  debtor  would  not  be  entitled  to 
recover;  Geist  v.  St.  Louis,  156  Mo.  649,  79  Am.  St.  Rop.  549,  57  S.  W. 
767,  holding  statute  exempting  municipal  corporation  from  garnish- 
ment process,  plaintiff  securing  judgment  against  defendant,  a  city 
employee,  cannot  maintain  creditor's  bill  against  defendant  city;  Spar- 
hawk  V.  Yerkes,  142  U.  S.  12,  35  L.  Ed.  917,  12  Sup.  Ct.  106,  holding 
seat  in  stock  exchange  should  be  valued  among  in^lvent's  assets;  Mc- 
Cann  v.  Randall,  147  Mass.  98,  17  N.  E.  79,  as  instance  of  procedure  in 
such  cases. 

Distinguished  in  Louisville  etc.  Ry.  Co.  v.  Boney,  117  Ind.  509,  3 
L.  R.  A.  439,  20  N.  E.  435,  holding  rule  inapplicable  to  railroad  fran- 
chises; Harper  v.  Clayton,  84  Md.  351,  354,  57  Am.  St  Rep.  411,  412,  35 
L.  R.  A.  213,  214,  35  Ati.  1085,  1086,  to  widow's  unassignable  dower 
right;  Powers  y.  Raymond,  137  Mass.  484,  under  facts.  ' 

Patent  rigbts  are  coextensive  with  United  States,  and  Jurisdiction  can- 
not bo  acquired  over  them  by  courts  limited  by  lines  of  States  and  districts. 

Approved  in  P.  H.  &  F.  M.  Roots  Co.  v.  Decker,  111  Minn.  462,  127 
N.  W.  419,  holding  in  absence  of  personal  service  in  State  on  owner  of 
patent,  or  voluntary  appearance,  court  has  no  power  to  determine  valid- 
ity of  prior  transfer  of  patent;  United  States  v.  American  Bell  Tele- 
phone Co.,  29  Fed.  43,  44,  holding  license  to  use  patented  device  in 
particular  State  does  not  domesticate  patent. 

Patent  right  may  be  subjected  by  bill  in  equity  to  payment  of  judgment 
debt  of  patentee. 

Approved  in  O'Dell  v.  Boyden,  150  Fed.  736,  10  Ann.  Oas.  239,  80 
C.  C.  A.  397,  on  bankruptcy  of  member  of  stock  exchange  seat  passes 
to  trustee  as  assets  of  estate;  In  re  Hurlbutt,  Hatch  &  Co.,  135  Fed. 
507,  68  C.  C.  A.  216,  where  member  of  stock  exchange  contributed  seat 
to  firm  which  subsequently  became  bankrupt,  bankruptcy  court  could 
compel  him  to  transfer  it  for  benefit  of  firm's  bankruptcy  trustee; 
Jewett  v.  Atwood  Suspender  Co.,  100  Fed.  648,  holding  patent  is  merely 
incorporeal  right  excluding  otheics  from  using  the  invention,  and  is  as- 
signable or  transferable  only  according  to  law  of  its  creation;  Gorrell 
V.  Dickson,  26  Fed.  454,  Maitland  v.  Gibson,  79  Fed.  137,  Vail  v.  Ham- 
mond, 60  Conn.  383,  25  Am-  St.  Rep.  336,  22  Atl.  957,  and  Wilson  v. 
Martin-Wilson  Fire-Alarm  Co.,  149  Mass.  28,  20  N.  E.  319,  all  following 
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rule;  Campbell  v.  Haverhill,  155  U.  S.  619,  89  L.  Ed.  288,  15  Sup.  Ct. 
220,  Pettibone  v.  Toledo  etc.  Ry.,  148  Mass.  418,  1  L.  B.  A.  793,  19 
N.  E.  340,  and  Arlington  State  Bank  v.  Paulsen,  57  Neb,  735,  78  N.  W. 
309,  all  arguendo. 

Distinguished  in  Hildreth  v.  Thibodeau,  186  Mass.  84,  104  Am.  St. 
Bep.  560,  71  N.  E.  112,  where  record  owners  of  patent  were  nonresidents 
and  service  made  by  delivery  of  copy  of  bill  and  notice  in  their  State, 
court  acquired  no  jurisdiction  of  suit  in  personam  to  obtain  possession 
of  patent. 

Creditors'  bills  and  proceedings  in  equity  in  aid  of  executions. 
Note,  90  Am.  Dec.  294. 

Property  reachable  by  creditor's  bill.  Note,  Ann.  Oas.  1914B,  946, 
955,  956,  959. 

Where  patentee  falls  to  ezacnte  assignment  punnant  to  decree  of  conxt, 
in  suit  by  judgment  creditor,  court  may  appoint  trustee  to  do  so. 

Approved  in  Ball  v.  Coker,  168  Fed.  308,  holding  that  to  vest  in 
receiver  right  to  maintain  suit  for  infringement,  court  must  compel 
assignment  of  patent  to  him;  Whitcomb  v.  Whitcomb,  85  Vt.  80,  Ann. 
Gas.  1918E,  1015,  81  Atl.  98,  holding  court  could  direct  partner  to  as- 
sign patent  to  firm,  or,  in  case  of  his  failure  to  do  so,  appoint  trustee 
for  that  purpose.;  Wilson  v.  Martin- Wilson  Fire-Alarm  Co.,  151  Mass. 
519,  520,  522,  8  L.  R.  A.  810,  811,  24  N.  E.  785,  786,  holding  court  may 
order  sale  and  conveyance  by  master  (but  see  dissenting  opinion  in 
151  Mass.  527,  530,  8  L.  B.  A.  818,  314,  24  N.  E.  788,  789) ;  Reach, 
Petitioner,  14  R.  I.  574,  ordering  assignment  by  debtor  to  his  receiver; 
Hart  V.  Sansom,  110  U.  S.  155,  28  L.  Ed.  108,  3  Sup.  Ct.  589,  arguendo. 

Whether  owner  of  original  production,  or  owner  of  composition 
represented  thereby,  is  the  proprietor  within  copyright  law. 
Note,  3  B.  B.  0.  673. 

Miscellaneous.  Cited  in  Bobbs-Merrill  Co.  y.  Straus,  147  Fed.  18, 
15  L.  B.  A.  (N.  S.)  766,  77  C.  C.  A.  607,  determining  right  of  owner  of 
copyrighted  book  to  sell  under  restriction  as  to  price  of  resale. 

105  XX,  B.  132-142,  26  L.  Ed.  1081,  BIVEB  Y.  DTJKE. 

Contracts  made  in  Confederate  States  during  war  may  be  shown  to  h*ye 
contemplated  payment  in  Confederate  currency;  and  tliat  fact  being  shown* 
only  value  of  that  currency  in  lawful  United  States  money,  at  time  and 
place  where  contract  was  made,  can  be  fecovered  thereon. 

Approved  in  Effinger  v.  Kenney,  115  U.  S.  573,  29  L.  Ed.  497,  6  Sup. 
Ct.  183,  and  White  v.  White,  50  La.  Ann.  108,  23  South.  97,  both  fol- 
lowing rule. 

Meaning  of  "bankable.''    Note,  Ann.  Oas.  1918G,  1255. 
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106  tr.  8.  14&-159,  26  I..  Ed.  968,  SCOVILL  ▼.  THAYEB. 

Cozporations  can  ezerclBe  only  such  powers  as  are  expressly  granted  by 
ebarter,  and  such  implied  powers  as  are  necessary  to  enable  them  to  per- 
form tbeir  prescribed  duties. 

Approved  in  West  v.  Topeka  Sav.  Bank,  66  Kan.  533,  72  Pac.  255, 
holding  corporation  sning  stockholder  for  unpaid  subscriptions,  the  peti- 
tion tenders  an  issue  upon  question  of  necessity  and  stockholder  may 
meet  issue  by  pertinent  allegations;  Georgia  etc.  Ry.  Co.  v.  Mercantile 
Trust  etc.  Co.,  94  Qa.  315,  47  Am.  St.  Rep.  169»  82  L.  R.  A.  211,  21  S.  E. 
704,  arguendo. 

Corporation  cani^ot  increase  capital  stock  beyond  amount  limited  in 
charter,  and  any  attempt  to  do  so  being  ultra  vires,  the  excessive  issue  itself 
is  void. 

Approved  in  Burt  v^.  Richmond,  107  Fed.  389,  holding  stock  being 
fully  pledged  at  time  certain  shares  were  transferred  the  transferee 
was  not  subject  to  a  shareholder's  liability;  Attorney  General  v.  Massa- 
chusetts Pipe  Line  Gas  Co.,  179  Mass.  21,  60  K.  E.  390,  holding  vote 
of  gas  and  electric-light  commissioners  being  necessary  by  statute,  before 
any  corporation  issues  stock,  any  issue  without  such  vote  will  be  invalid; 
Arnold  v.  Searing,  73  N.  J.  Eq.  268,  67  Atl.  834,  holding  corporation 
stock  issued  as  bonus  with  sale  of  bonds  or  stock  issued  through  means 
of  overvaluation  of  property,  is  not  necessarily  fraudulent;  Fall  River 
Gas  Works  Co.  v.  Board  of  Gas  etc.  Commrs.,  214  Mass.  537,  102  N.  E. 
479,  holding  amount  fixed  by  charter  of  corporation  for  capital  stock 
was  amount  that  might  be  issued  only  under  authority  of  commissioners ; 
Tschumi  v.  Hills,  6  Kan.  App.  555,  51  Pac.  621,  holding  act  of  directors, 
changing  par  value  of  stock,  void ;  Keller  v.  Eureka  Brick-Machine  Mfg. 
Co.,  43  Mo:  App.  91,  11  L.  R.  A.  474,  denying  right  of  stockholder  to 
compel  corporation  to  reissue  certificates  to  replace  those  lost  by  him; 
Cooke  V.  Marshall,  191  Pa.  St.  320,  321,  43  Atl.  315,  316,  denying  power 
to  issue  stock  in  absence  of  charter  provision;  Wilmington  etc.  Ry.  Co. 
V.  Alsbrook,- 110  N.  C.  153, 14  S.  E.  655,  holding  radical  change  in  object 
of  corporation  releases  subscribers. 

Distii^guished  in  Manufacturers'  Paper  Co.  v.  AUen-Higgins  Co.,  154 
Fed.  910,  where  corporation  was  indebted  to  banks  and  could  not  secure 
funds,  and  plan  of  reorganization  was  agreed  upon  whereby  preferred 
stock  was  issued  to  three  directors  who  took  up  part  of  debt  due  banks 
and  received  new  issue  of  preferred  stock,  which  was  invalid  for  failure 
to  comply  with  statute,  claimants  under  agreement  were  estopped  to 
claim  they  were  not  stockholders;  Einstein  v.  Raritan  Woolen  Mills, 
74  N.  J.  Eq,  627,  70  Atl.  296,  holding  act  authorizing  creation  of  new 
stock  by  corporations  gives  consent  of  State  if  stockholders  agree. 

Power  to  increase  capital  stock  of  corporations.    Note,  38  L.  R.  A. 
616. 
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Holders  of  stock  issued  in  excess  of  charter  limitation  are  not  entitied 
to  any  ri^^ts  or  subject  to  any  liabilities  of  holders  of  anlliorlzed  stock. 

Approved  in  Marion  Trust  Co.  v.  Bennett,  169  Ind.  361,  355,  124 
Am.  St.  Rep.  228,  82  N.  E.  784,  785,  holding  subscriber  to  stock  issued 
under  unconstitutional  statute  was  not  liable  although  he  had  voted  the 
stock;  Grangers*  Life  etc.  Ins.  Co.  v.  Kamper,  73  Ala.  343,  asserting 
right  of  holders  of  excessive  stock  to  file  bill  for  cancellation  of  notes 
given  therefor;  Clark  v.  Turner,  73  Ga.  4,  denying  right  of  assignee  to 
recover  unpaid  balances  on  such  stock;  Cartwright  v.  Dickinson,  88 
Tenn.  488,  17  Ahl  St.  Rep.  916,  7  L.  B.  A.  710,  12  S.  W.  1032,  denying 
right  of  such  holder  to  participate  in  management* 

Holders  of  stock  issued  in  excess  of  charter  limitation  are  not  estopped, 
by  any  acts  of  acaniescence,  to  set  up  its  invalidity  as  defense  to  suit  by 
creditors  to  recover  unpaid  balances  thereon. 

Approved  in  United  States  Casualty  Co,  v.  Charleston  S.  C.  Min.  & 
Mfg.  Co.,  183  Fed.  246,  holding  insurer  having  no  knowledge  at  time 
of  settlement  for  premiums  on  indemnity  policies  that  defendant's  re- 
ports did  not  include  salaries  paid  to  certain  classes  of  employees  did 
not  by  accepting  premiums  based  on  such  reports  waive  right  to  recover 
remainder  of  premiums;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132 
Fed.  737,  743,  68  C.  C.  A.  89,  where  Kansas  corporation  largely  indebted 
transferred  all  assets  to  Missouri  corporation,  which  assumed  obliga- 
tion, and  stockholders  of  former  exchanged  stock  for  stock  in  latter, 
liability  of  stockholders  of  former  not  affected,  as  contract  was  ultra 
vires  of  latter  corporation;  Steele  v.  Hughes,  104  Ark.  526,  149  S.  W. 
339,  holding  one  who  has  subscribed  and  paid  for  stock  before  pre- 
scribed notice  is  estopped  to  claim  he  is  not  stockholder;  Jennings  v. 
Dark,  175  Ind.  342,  345,  92  N.  E.  782,  783,  stockholders  in  de  facto  cor- 
poration held  not  liable  as  partners;  First  Natchez  Bank  v.  Malarcher- 
Damare  Co.,  135  La.  302,  65  South.  272,  holding  certificates  of  stock 
were  not  void  where  they  were  issued  in  excess  of  amount  authorized  by 
charter;  Richard  Hanlon  Millinery  Co.  v.  Mississippi  Valley  Trust  Co., 
251  Mo.  578,  158  S.  W.  364,  holding  corporation  which  receives  money 
under  ultra  vires  contract  may  not  excuse  itself  from  liability  by  plea 
of  ultra  vires;  Stealey  v.  Kansas  City,  179  Mo.  408,  78  S.  W.  601, 
where,  at  time  of  passage  of  ordinance  directing  construction  of  side- 
walks along  certain  street,  street  was  outside  city  limits,  construction 
of  sidewalk  did  not  estop  city  from  denying  liability  for  personal  in- 
juries caused  by  defects  in  walk;  State  v.  Bankers'  Trust  Co.,  157  Mo. 
App.  569,  138  S.  W.  673,  trust  company  illegally  purchasing  controlling 
interest  in  bank  held  not  subject  to  stockholder's  liability;  Winters  v. 
Armstrong,  37  Fed.  518,  519,  521,  Laredo  Imp.  Co.  v.  Stevenson,  66 
Fed.   635,   636,   13   C.   C.   A.   661,  Ross-Meehan  Brake-Shoe  Foundry 
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Co.  y.  Southern  Malleable-Iron  Co.,  72  Fed.  963,  964,  965,  and  Union 
R.  R.  Co.  V.  Sneed,  99  Tenn.  9,  41  S.  W.  366,  all  following  rule;  Kamp- 
mdn  V.  Tarver,  87  Tex.  498,  499,  29  S.  W.  769,  770,  ruling  similarly  in 
suit  by  receiver;  Schierenberg  v.  Stephens,  32  Mo.  App.  329,  holding 
such  stockholder  entitled  to  sue  to  recover  amount  paid  on  subscrip- 
tion; Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  135,  30  L.  Ed.  929,  7 
Sup.  Ct.  872,  town  not  estopped  to  deny  authority  to  execute  note  sued 
on;  In  re  Curtis,  91  Fed.  743,  creditor  of  insolvent  participating  in 
proceedings,  not  estopped  to  set  up  invalidity  of  assignment;  Academy 
of  Music  V.  Flanders  Bros.,  75  Ga.  22,  stockholder  not  estopped  to  show 
acts  relied  on  were  done  before  corporation  authorized  to  do  business; 
State  V.  Murphy,  134  Mo.  568,  56  Am.  St.  Rep.  526,  34  L.  R.  A.  875,  31 
S.  W.  788,  'city  not  estopped  to  deny  liability  under  unauthorized  con- 
tract; Westerly  Water- Works  Co.  v.  Town  of  Westerly,  80  Fed.  621, 
arguendo. 

Distinguished  in  Bumes  v.  Bumes,  132  Fed.  496,  corporation  which 
accepted  transfer  of  own  stock  under  its  agreement  to  pay  annuity  to 
former  owners  and  received  dividends  on  such  stock  for  several  years 
cannot  plead  ultra  vires;  Crook  v.  International  Trust  Co.,  32  App. 
D.  C.  510,  subscriber  to  corporate  stock  held  to  have  had  notice  of  call 
when  he  was  present  at  meeting  by  proxy;  Banigan  v.  Bard,  134  U.  S. 
294,  295,  83  L.  Ed.  984,  10  Sup.  Ct.  566  (affirming  39  Fed.  17)',  holding 
purchaser  cannot  deny  authority  to  issue  preferred  stock  held  unrea- 
sonable time;  Morrison  v.  Price,  23  Fed.  218,  where  increase  was  au- 
thorized; Burt  V.  Bailey,  73  Fed.  694,  19  C.  C.  A.  651,  under  facts; 
Wallace  v.  Hood,  89  Fed.  21,  holding  p^erson  induced  by  fraud  to  pur- 
chase stock  cannot  rescind  after  lapse  of  unreasonable  time;  Olson  v. 
State  Bank,  67  Minn.  278,  69  N.  W.  908,  denying  right  to  rescind  sub- 
scriptions to  irregular  issue  after  lapse  of  unreasonable  time;  Veeder 
y.  Mudgett,  95  N.  T.  310,  holding  assent  to  authorized  increase  estops 
stockholder. 

Fraudulent  and  overissued  corporate  stock.    Note,  87  Am.  St.  Rep. 
847. 

When  corporation  which  has  issued  stock  In  excess  of  charter  limitation 
becomes  bankrupt,  holders  of  unauthorized  stock  cannot  have  money  paid 
thereon  applied  as  credit  on  balance  due  on  authorised  stock. 

Distinguished  in  Palmer  y.  Bank  of  Zumbrota,  72  Minn.  279,  75  N.  W. 
383,  holding  creditors  who  have  taken  unauthorized  stock  in  payment 
may  rescind  and  stand  as  creditors. 

Oreditor  who  has  been  defrauded  by  mlsrepresentatioiiB  as  to  real  capital 
has  remedy  in  tort  against  all  participants  in  the  ftand;  but  his  right  la 
exclnsiye  and  does  not  entitle  uninjured  creditors  to  recover  from  other  Inno*- 
cent  stockholders. 
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Approved  in  Kiskadden  v.  Steinle,  203  Fed.  379,  381,  121  C.  C.  A. 
559,  applying  rule  where  creditor  of  bankrupt  was  also  stockfaolder 
and  owed  unpaid  balance  on  stock  subscription;  Great  Western  Min. 
etc.  Co.  V.  Harris,  128  Fed.  329,  330,  331,  63  C.  C.  A.  51,  holding  stock- 
holders not  liable  to  corporation  creditors  for  dividends  received  in 
good  faith  while  corporation  solvent;  Stratton's  Independence  v.  Dines, 
126  Fed.  977,  holding  action  against  executors  to  recover  alleged  false 
representations  made  in  England  by  decedent,  the  laws  there  govern, 
hence  cause  of  action  did  not  survive;  Utica  etc.  Tel.  Co.  v.  Waggoner 
etc.  Clock  Co.,  166  Mich.  631,  132  N,  W.  606,  holding  where  defendant 
sold  his  stock  in  order  to  escape  liability  for  unpaid  balance  of  sub- 
scription, he  was  liable  for  such  balance;  Fouehe  v.  Brower,  74  Ga. 
263,  holding  creditor  must  have  been  actually  injured  by  such  misrepre- 
sentations; Foster  v.  Seymour,  23  Blatchf.  109,  23  Fed.  67,  arguendo. 

Stockholdera  ^cannot  set  off  debts  due  tliem  by  lxi8olT«n.i  corporation 
when  sued  for  unpaid  subscriptions. 

Approved  in  Bausman  v.  Kinnear,  79  Fed.  174,  24  C.  C.  A.  473 
(affirming  Bausman  v.  Denny,  73  Fed.  71,  on  this  point,  but  reversing 
on  other  grounds)  following  rule;  Delano  v.  Butler,  118  U.  S.  664,  80 
L.  Ed.  266,  7  Sup.  Ct.  47,  denying  stockholder's  right  to  have  assess- 
ment, paid  by  mistake,  applied  on  assessment  by  receiver;  McAvity  v. 
Lincoln  Pulp  &  Paper  Co.,  82  Me.  511,  20  Atl.  83,  holding  stockholder 
must  pay  up  and  then  stand  with  creditors. 

Distinguished  in  Appleton  y.  Tumbull,  84  Me.  75,  24  AtL  593,  and 
Jerman  v.  Benton,  79  Mo.  160,  under  statute. 

Right  of  stockholder,  after  insolvency  of  corporation,  to  set  off 
debt  due  him  from  corporation  against  unpaid  stock  subscrip- 
tion.   Note,  Ann.  Oas.  191SE,  1027. 

Setoff  under  American  Bankruptcy  Acts.    Note,  Ann.  Oas.  19160, 

977. 
Setoff  in  bankruptcy.    Note,  55  L.  B.  A.  47. 

Mere  informalities  in  ezecnting  authorized  power  to  increase  iasae  of 
stock  may  be  cured  by  acquiescence  of  stockholders. 

Approved  in  Handley  v.  Stutz,  139  U.  S.  424,  426,  35  L.  Ed.  233,  11 
Sup.  Ct.  532,  533,  holding  faihire  to  record  corporate  vote  did  not  in- 
validate increased  issue;  Latimer  v.  Bard,  76  Fed.  643,  644,  and  Peck 
V.  Elliott,  79  Fed.  13,  38  L.  R.  A.  621,  24  C.  C.  A.  425,  subscriber. to 
irregular  increase  estopped;  First  Nat.  Bank  v.  Hawkins,  79  Fed.  52, 
24  C.  C.  A.  444,  national  bank  purchasing  stock  estopped  to  set  up 
ultra  vires  as  defense  to  assessment ;  Bailey  v.  Champlain  Min.  etc.  Co., 
77  Wis.  459,  46  N.  W.  540,  holding  assenting  stockholders  bound  by 
increase  by  directors. 
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Agreemtfit  between  corporation  and  stockholden  tliat  no  further  assess- 
ments shall  be  made  on  stock  issued  as  paid  up,  slthongli  not  Hi  fact  so, 
wbile  yalld^  as  between  parties,  is  void  as  to  creditors. 

Approved  in  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  202,  44 
L.  Ed.  4S4,  20  Sup.  Ct.  319,  holding  declaration  by  purchaser  that  bonds 
are  fully  paid  up  and  unassessable  is  conclusive  between  corporation 
and  purchaser,  but  creditors  cannot  suffer  thereby;  Deweese  v.  Smith, 
106  Fed.  441,  66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding  controller's  de- 
cision that  certain  assessments  of  shareholders  of  national  bank  be 
requisite  does  not  signify  that  further  assessments  cannot  be  made; 
Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  576,  42  South.  64,  stockholder 
purchasing  stock  at  less  than  par  is  liable  to  corporate  creditors  for 
difference  between  price  paid  and  par  value;  Lum  v.  American  Wheel 
etc.  Co.,  165  Cal.  666,  Ann.  Gas.  1915A,  816,  133  Pac.  307,  holding  that 
agreement  between  corporation  and  stockholders  that  stock  should  be 
unassessable  was  valid,  and  it  could  not  by  its  directors  levy  assess- 
ment; Metropolitan  Coach  Co.  v.  Freund,  42  App.  D.  G.  285,  holding 
light  to  charge  stockholder  with  difference  between  par  value  of  stock 
and  price  at  which  sold  is  right  of  creditor  and  not  of  corporation  or 
its  receiver;  Fouche  v.  Merchants'  Nat.  Bank,  110  Ga.  842,  36  S.  E.  262, 
holding  creditor  of  corporation  to  recover  against  stockholder  therein 
upon  an  unpaid  stock  subscription,  it  must  appear  that  defendant  was 
stockholder  at  time  when  liable  in  law;  Wall  v.  Basin  Min.  Co.,  16 
Idaho,  331,  332,  22  L.  R.  A.  (N.  S.)  1018,  101  Pac.  739,  enforcing  as 
between  corporation  and  stockholder  agreement  that  stock  shall  be  non- 
assessable ;  Bent  v.  Underdown,  156  Ind.  518,  60  N.  E.  308,  holding  cor- 
poration agreeing,  stockholder  need  pay  in  only  the  percentage  agreed 
upon,  but  if  corporation  becomes  insolvent  creditors  are  not  bound  by 
the  agreement;  Reel  v.  Brammer,  56  Ind.  App.  188,  101  N.  £.  1046, 
receiver  of  corporation  cannot  maintain  action  against  stockholders  who 
have  bought  stock  from  corporation  at  less  than  par,  for  difference; 
Iowa  DmjT  Co.  v.  Soners,  139  Iowa,  81,  19  L.  R.  A.  (N.  S.)  115,  117 
N.  W.  304,  refusing  to  set  aside  transaction  by  which  stockholder  trans- 
ferred retail  business  to  corporation  in  exchange  for  stock;  State  Trust 
Co.  V.  Turner,  111  Iowa,  673,  675,  82  N.  W.  1032,  1033,  holding  where 
property  at  excessive  value  received  by  corporation  in  payment  for 
shares  of  stock,  owner  of  such  stock  is  liable  to  creditors  for  difference 
between  true  and  face  value;  John  W.  Proctor  Land  Co.  v.  Cooke,  103 
Ky.  104,  44  S.  W.  393,  holding  shareholder  transferring  land  to  corpo- 
ration in  full  payment  of  stock,  land  proving  of  less  value,  creditor 
assenting  thereto  at  time  cannot  subsequently  complain ;  Maryland  Trust 
Co.  v.  National  Mechanics'  Bank,  102  Md.  627,  63  Atl.  77,  holding 
Maryland  Trust  Company  incorporated  under  Acts  of  1892,  p.  156, 
c.  109,  §  851,  and  Const.,  art.  HI,  §  39,  cannot  purchase  its  own  stocky 
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Bucklew  V.  Pyron,  153  Mo.  App.  682,  134  S.  W.  1067,  holding  as  be- 
tween consenting  stockholders,  where  arrangement  is  made  so  stock  is 
issued  as  "full  paid  and  nonassessable,"  one  stockholder  cannot  take 
advantage  of  lack  of  compliance  with  law  to  disadvantage  of  the  others; 
Goodnow  V.  American  Writing  Paper  Co.,  72  N.  J.  Eq.  648,  66  Atl.  608, 
holding  contract  between  company  and  its  stockholders  that  their  stock 
is  full  paid  is  binding  upon  company  and  them,  though  subject  to  at- 
tack by  creditors;  Security  Trust  Co.  v.  Ford,  75  Ohio  St.  338,  8  L,  R.  A. 
<N.  S.)  263,  79  N.  E.  478,  holding  invalid  as  to  creditors  provision  in 
articles  of  incorporation  that  stock  only  partly  paid  «hall  be  issued  as 
fully  paid  and  nonassessable;  Grants  Pass  Hardware  Co.  v.  Calvert, 
71  Or.  122,  142  Pac.  575,  where  stock  is  issued  under  agreement  that 
it  shall  not  be  paid  for,  such  agreement  binds  corporation;  Guarantee 
Title  etc.  Co.  v.  Dilworth  Coal  Co.,  236  Pa.  600,  84  Atl.  517,  holding 
where  stock  and  bonds  were  issued  far  in  excess  of  value  of  real  estate 
for  which  they  were  given,  whole  issue  may  be  void;  Inland  Nursery 
&  Floral  Co.  v.  Rice,  57  Wash.  70,  106  Pac.  500,  action  of  officers  in 
misrepresenting  value  of  property  turned  over  to  corporation  in  ex- 
change for  capital  stock  held  not  ground  for  cancellation;  Richardson 
V.  Green,  133  U.  S.  45,  83  L.  Ed,  522, 10  Sup.  Ct.  285,  Camden  v.  Stuart, 
144  U.  S.  113,  36  L.  Ed.  366,  12  Sup.  Ct.  588,  Stutz  v  Handley,  41  Fed. 
540,  542,  546,  Bruner  v.  Brown,  139  Ind.  604,  38  N.  E.  319,  and  Jackson 
V.  Traer,  64  Iowa,  478,  62  Am.  Rep.  464,  20  N.  W.  768.  Principle 
applied  in  Scott  v.  Latimer,  89  Fed.  852,  855,  33  C.  C.  A.  1,  holding 
agreement  that  subscription  shall  not  be  binding  until  all  stock  taken, 
not  effective  as  against  creditors  (but  see  dissenting  opinion  in  89  Fed. 
858,  859,  862,  33  C.  C.  A.  1) ;  Glenn  v.  Hatchett,  91  Ala.  318,  320,  8 
South.  657,  658,  creditors  may  avoid  agreement  for  surrender  and  can- 
cellation of  stock ;  Elyton  Land  Co.  v.  Birmingham  etc.  Co.,  92  Ala.  419, 
26  Ajdl.  St.  Rep.  76,  12  L.  R.  A.  311,  9  South.  133,  and  Coleman  v.  Howe, 
154  111.  473,  46  Am.  St.  Rep.  139,  39  N.  E.  729,  bad  faith  presumed  from 
overvaluation  of  property  given  in  payment;  Libby  v.  Tobey,  82  Me. 
407,  19  Atl.  907,  First  Nat.  Bank  v.  Gustin-Minerva  etc.  lilin.  Co.,  42 
Minn.  332,  18  Am.  St.  Rep.  614,  6  L.  R.  A.  679,  44  N.  W  200,  and  KeUy 
V.  Clark,  21  Mont.  327,  69  Am.  St.  Rep.  682,  42  L.  R.  A.  630,  53  Pac. 
966,  issue  of  paid-up  stock,  without  actual  payment,  void  as  to  credi- 
tors; Van  Cleve  v.  Berkey,  143  Mo.  122,  123,  42  L.  R.  A.  699,  44  S.  W. 
745,  746,  and  Gilkie  v.  Dawson  Town  &  Gas  Co.,  46  Neb.  348,  350,  64 
N.  W.  982,  983,  creditors  may  question  value  of  property  transferred 
in  payment  for  stock;  Ollesheimer  v.  Thompson  Mfg.  Co.,  44  Mo.  App. 
183,  denying  corporation's  power  to  release  shareholder's  liability  by 
collateral  agreement;  Nenny  &  Pardue  v.  Receiver,  6  Tex.  Civ.  App. 
247,  26  S.  W.  308,  allowing  recovery  by  creditors  against  holders  of 
fictitious  stock;  Rickerson  Roller-Mill  Co.  v.  Farrell  Foundry  etc.  Co., 
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75  Fed.  560,  23  C.  C.  A.  302,  and  Adamant  Mfg.  Co.  v.  Wallace,  16 
Wash.  619,  48  Pac.  416,  holding  agreement  to  sell  stock  at  less  than  par  , 
value  void  as  to  creditors;  E[rohn  v.  Williamson,  62  Fed.  875,  sustain- 
ing such  agreement  as  between  corporation  and  stockholders;  Halde- 
man  v.  Ainslee,  82  Ky.  402,  agreement  binding  on  corporation  and  mem- 
bers individually;  Marrison  v.  Arkansas  etc.  Ry.  Co.,  4  McCraa^,  266, 
13  Fed.  623,  and  Callanan  v.  Windsor,  78  Iowa,  197,  42  N.  W.  653, 
sale  for  less  than  par  value  good  as  between  corporation  and.  stock- 
holders ;  John  R.  Proctor  Land  Co.  v.  Cooke,  103  Ky.  96,  44  S.  W.  393, 
transfer  of  la^d  in  good  faith  binds  corporation  and  releases  stock- 
holder as  to  assenting'  creditors ;  Wells  v.  Green  Bay  etc.  Canal  Co.,  90 
Wis.  462,  64  N.  W.  72,  to  point  that  only  creditors  can  object  to  con- 
veyance to  stockholders;  Barcus  v.  Gates,  89  Fed.  789,  32  C.  C.  A.  337, 
arguendo. 

Limited  in  Du  Pont  v.  Tilden,  42  Fed.  89,  and  Coffin  v.  Ransdcll,  110 
Ind.  421,  425,  11  N.  E.  22,  both  holding  transaction  wliereby  overvalued 
property  received  in  payment  must  be  impeached  for  fraud  to  allow 
receiver  to  recover ;  Hill  v.  Silvey,  81  Ga.  506,  510,  3  L.  B.  A.  168,  154, 
8  S.  E.  810,  812,  where  creditors  acquiesced  in  release  pf  liability. 

Distinguished  in  A.  Leschen  &  Sons  Rope  Co.  v.  Allen,  187  Fed.  981, 
110  C.  C.  A.  315,  creditor  of  mining  corporation  held  to  know  that, 
under  statute,  nonassessable  stock  need  not  represent  value  paid  in; 
Howard  v.  National  Telephone  Co.,  182  Fed.  222,  under  Code  W.  Va., 
e.  53,  §  24,  regulating  sales  of  corporate  stock  at  less  than  par,  issu- 
ance and  sale  of  stock  by  directors  without  knowledge  or  acquiescence 
of  stockholders  for  less  than  par  and  for  insufficient  consideration  were 
invalid  and  subject  to  vacation  at  suit  of  stockholder  for  benefit  of  cor- 
poration; Webster  v.  Webster  Refining  Co.,  36  Okl.  174,  47  L.  Bw  A. 
(N.  8.)  697,  128  Pac.  263,  264,  corporation  held  not  bound  by  contract 
to  issue  stock  to  promoter  where  statute  forbade  issuance  of  stock 
except  for  actual  value;  Higgins  v.  Lansingh,  154  111.  333,  40  N.  E.  369, 
under  facts;  Morrow  v.  Nashville  Iron  &  Steel  Co.,  87  Tenn.  266,  267, 
269,  270,  10  Am.  St.  Rep.  660,  661,  662,  663,  8  L.  R.  A.  89,  40,  10  S.  W. 
496,  497,  holding  corporation  may  repudiate  agreement  to  give  bonds  in 
addition  to  stock  subscribed  for. 

Explained  in  Easton  Nat.  Bank  v.  American  Brick  etc.  Co.,  70  N.  J. 
Eq.  741,  10  Ann.  Gas.  84,  8  L.  R.  A.  (N.  S.)  271,  64  Atl.  920,  holding 
agreement  between  corporation  and  stockholders  that  stock  shall  be 
issued  to  them  without  receipt  of  equivalent  property  is  void. 

Rights  inter  se  of  corporation  and  bona  fide  purchaser  of  forged 
or  spurious  stock  certificate.    Note,  5  Ann.  Oas.  263. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  R.  A.  262. 
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.    Stockholder's  liability  on  stock  issued  at  diseoont.    Note,  8  L.  B.  A. 
(N.  S.)  26S. 

Bight  of  corporation  itself  to  deny  adequacy  of  property  taken  for 
stock  in  absence  of  actual  fraud.    Note,  19  L.  B.  A.  (N.  S.)  115. 

Power  of  corporation  to  issue  fully  paid  up  stock  and  debentures 
at  a  discount.    Note,  7  £.  B.  0.  401,  402,  406. 

Stock  sabscribed  Is  considered  in  equity  as  trust  fund  for  payment  of 
creditors. 

Approved  in  In  re  Commonwealth  Lumber  Co.^  223  Fed.  671,  holding 
unpaid  subscriptions  of  stock  are  assets  of  corporation  in  determining 
whether  it  is  insolvent;  Williams  v.  Rose,  218  Fed.  902,  stockholder  of 
national  bank  cannot  set  ofiE  against  his  double  stock  liability  the 
amount  of  his  unpaid  deposit  account  in  the  bank  at  the  time  of  its 
failure;  In  re  Remington  Automobile  Motor  Co.,  139  Fed.  775,  where 
corporation  agreed  with  board  of  trade  to  sell  its  stock  at  less  than  par 
and  latter  gave  it  free  factory  site,  neither  board  nor  purchasers  from 
it  liable  to  further  assessments  on  stock  in  favor  of  corporation's  credi- 
tors; Colorado  Fuel  etc.  Co.  v.  Sedalia  Smelting  Co.,  13  Colo.  App.  479, 
59  Pac.  224,  holding  unpaid  stock  subscriptions  being  trust  funds  for 
general  corporate  creditors,  such  stockholder  cannot  set  off  his  unpaid 
subscriptions  for  money  advanced  to  corporation;  Gilbert  v.  Washing- 
ton Beneficial  Endowment  Assn.,  10  App.  D.  C.  339,  transfer  by  one 
corporation  of  its  entire  property  to  another  held  invalid  in  view  of 
insolvency  of  purchasing  company;  McClure.v.  Paducah  Iron  Co.,  90 
Mo.  App.  578,  holding  property  overvalued  given  corporation  in  pay- 
ment for  shares,  contracting  parties  having  knowledge,  renders  share- 
holders liable  to  creditors  for  sum  between  par  and  real  value;  Bernard 
V.  Carr,  167  N.  C.  482,  483,  83  S.  E.  817,  trustee  of  bankrupt  corpora- 
tion may  sue  on  unpaid  stock  subscription;  Crofoot  v.  Thatcher,  19 
Utah,  229,  57  Pac.  175,  holding  unpaid  subscriptions,  evidenced  by  note, 
constitute  trust  final  for  creditors,  and  statute  of  limitations  runs  only 
from  time  cestui  is  notified  of  repudiation;  Mountain  Lake  Land  Co.  v. 
Blair,  109  Va,  151,  63  S.  E.  753,  enforcing  payment  of  stock  subscrip- 
tion on  behalf  of  creditor;  Fogg  v.  Blair,  139  U.  S.  125,  85  L.  Ed.  106, 
11  Sup.  Ct.  477,  holding  directors  cannot  dispose  of  assets  in  fraud  of 
creditors;  Glenn  v.  Abell,  39  Fed.  12,  balance  unpaid  provable  as  debt 
in  bankruptcy;  Chavent  v.  Schefer,  59  Fed.  232,  creditor  failing  to 
enforce  claim  against  unpaid  subscription  barred  by  decree  discharging 
trustees ;  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex. 
161,  22  L.  B.  A.  814,  24  S.  W.  22,  Brown  v.  Grand  Rapids  Furniture 
Co.,  58  Fed.  292,  22  L.  B.  A.  823,  7  C.  C.  A.  225,  and  Lippincott  v.  Shaw 
Carriage  Co.,  25  Fed.  586,  all  arguendo. 


717  SCOVILL  V.  THAYER.  105  U.  S.  143-159 

Limited  in  Clark  v.  Bever,  139  U.  S.  110,  Ul,  86  L,  Ed.  94,  95, 11  Sup. 
Ct.  473,  holding  corporation  may  transfer  stoek  in  payment  of  bona  fide 
debts. 

Equity  win,  at  Instance  of  creditors,  require  payment  by  8tock]M>Mer8 
of  iNdances  due  on  subscriptions. 

Approved  in  Babbitt  v.  Bead,  215  Fed.  412,  holding  unpaid  stock  sub- 
scription is  an  asset  of  corporation  and  may  be  enforced  by  trustee  in 
bankruptcy  for  benefit  of  creditors;  Republic  Iron  etc.  Co.  v.  Carlton, 
189  Fed.  131,  holding  stockholders  liable  to  company  for  unpaid  bal- 
ance of  subscriptions;  In  re  Remington  Automobile  etc.  Co.,  153  Fed. 
347,  82  C.  C.  A.  421,  asserting  power  of  trustee  in  bankruptcy  under 
direction  of  court,  to  call  for  unpaid  balances;  Kroegher  v.  Calivada 
Colonization  6).,  119  Fed.  649,  56  C.  C.  A.  257,  holding  court  in  enter- 
ing decree  for  director  for  amount  corporation  owes  him  may  deduct 
therefrom  the  amount  of  unpaid  subscriptions;  Harris  v.  Gateway  Land 
Co.,  128  Ala.  659,  29  South.  613,  holding  judgment  creditor  of  insolvent 
corporation  having  execution  returned  *'no  property  found"  can  main- 
tain bill  for  unpaid  subscriptions  or  other  equitable  assets  in  payment 
thereof;  Vermont  Marble  Co.  v.  Declez  Granite  Co.,  135  Cal.  683,  87 
Am.  St.  Bep.  146,  67  Pac.  1058,  holding  where  application  for  stock- 
holder's shares  to  be  transferred  was  made  by  a  third  party  who 
produced  no  authority,  stockholder  remained  liable  for  unpaid  subscrip- 
tions ;  Commercial  Bank  v.  Warthen,  119  Ga.  994,  47  S.  E.  537,  on  bank- 
ruptcy of  corporation  trustee  may  sue  for  unpaid  stock  subscriptions; 
Standard  Cotton  etc.  Co.  v.  Excelsior  Refining  Co.,  108  La.  81,  32  South. 
224,  holding  stockholder,  as  director,  acting  in  good  faith  in  advancing 
money  to  tide  corporation  through  difiiculties,  ranks  as  an  ordinary 
creditor;  Swing  v.  Karges  Furniture  Co.,  123  Mo.  App.  391,  100  S.  W. 
669,  court  of  equity  may,  upon  insolvency  of  mutual  fire  insurance  com- 
pany, order  payment  of  all  assessments;  Simmons  v.  Taylor,  106  Tcnn. 
740,  63  S.  W.  1126,  holding  bill  by  receiver  to  enforce  subscriptions,  not 
showing  order  of  court  appointing  receiver  to  bring  suit,  was  error  to 
overrule  demurrer  to  bill;  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S. 
336,  40  L.  Ed.  990,  16  Sup.  Ct.  813,  Glenn  v.  Soule,  22  Fed.  418,  and 
Lane's  Appeal,  105  Pa.  St.  63,  69,  72,  51  Am.  Rep.  170,  176,  179,  all 
asserting  court's  power  to  levy  assessment;  First  Nat.  Bank  v.  Peavey, 
69  Fed.  459,  holding  equity  jurisdiction  exclusive  where  liability  limited 
by  agreement  with  corporation;  In  re  Cr>'stal  Springs  Bottling  Co.,  96 
Fed.  945,  946,  asserting  power  of  trustee  in  bankruptcy,  under  court's 
direction,  to  call  for  unpaid  balances ;  Marson  v.  Deither;  49  Minn.  426, 
52  N.  W.  38,  holding  court  in  which  insolvency  proceedings  pending 
may  make  call;  Barkalow  v.  Totten,  53  N.  J.  Eq.  576,  32  Atl.  3,  Falk 
V.  Whitman  Cigar  Co.,  55  N.  J.  Eq.  397,  398,  36  Atl.  1094, 1095,  Meley  v. 
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Whitaker,  61  N.  J.  L.  605,  68  Am.  St  Rep.  722,  40  Atl.  595,  all  holding 
court  may  empower  receiver  to  assess  stock;  Salt  Lake  Hardware  Co. 
V.  Tintie  Milling  Co.,  13  Utah,  431,  45  Pac.  202,  giving  of  worthless 
property  for  stock  did  not  constitute  payment;  Vanderwerken  v.  Glenn, 
85  Va.  11,  6  S.  E.  808,  and  Elderkin  v.  Peterson,  8  Wash.  677,  682,  36 
Pac.  1091,  1092,  both  sustaining  appointment  of  receiver  to  sue  for  un- 
paid balances ;  Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.  173,  26  L.  B.  A. 
523,  28  S.  W.  680,  and  Goetz  v.  Knie,  103  Wis.  370,  79  N.  W.  402,  both 
arguendo. 

Distinguished  in  Gilmore  v.  Smathers,  167  N.  C.  446,  83  S.  E.  825, 
parties  subscribing  for  stock  as  agents  held  not  personally  liable ;  In  re 
Haley,  158  Fed.  78,  85  C.  C.  A.  404,  arguendo. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.    Note,  46 
L.  B.  A.  (N.  S.)  440,  445,  446,  449. 

Wlien  corporation  becomes  InBolvent,  holders  of  stock  not  fully  paid  for 
are  assessable  for  only  so  much  of  unpaid  balance  as  will  satisfy  creditors. 

Approved  in  Holcombe  v.  Trenton  White  City  Co.,  80  N.  J.  Eq.  129, 
82  Atl.  622,  reaffirming  rule;  Rosoff  v.  Gilbert  Transp.  Co.,  204  Fed. 
349,  holding  where  it  did  not  appear  that  debts  would  exceed  amount 
of  unpaid  subscriptions  and  claims  were  open  to  controversy,  trustee 
in  bankruptcy  could  not  maintain  suit  for  unpaid  subscriptions ;  Beddow 
v.  Huston,  65  Wash.  587,  118  Pac.  753,  denying  recovery  against  stock- 
holder for  amount  greatly  in  excess  of  his  share  of  corporate  *  debts ; 
Hill  v.  Atoka  Coal  ft  Min.  Co.,  124  Mo.  166,  25  S.  W.  929,  holding  sub- 
scription implies  agreement  to  pay  balance  as  necessities  require;  Cum- 
berland Lumber  Co.  v.  Clinton  etc.  Lumber  Co.,  67  N.  J.  Eq.  629,  42  Atl. 
586,  asserting  stockholders'  right  to  be  heard  in  suit  to  fix  liability. 

Limited  in  Fumald  v.  Glenn,  56  Fed.  376,  holding  stockholder  cannot 
refuse  to  pay  amount  called  for  on  ground  that  it  is  excessive. 

In  absence  of  assessment  by  corporation,  stockholders'  liability  for  debts 
Is  not  fixed  until  assessment  by  order  of  court  or  authorized  demand  for  un- 
paid balances,  and  statute  of  limitations  does  not  begin  to  run  until  tbat 
time. 

Approved  in  McDonald  v.  Thompson,  184  U.  S.  76,  46  L.  Ed.  440.  22 
Sup.  Ct.  299,  holding  the  demand  starting  statute  of  limitation  was 
shown  by  controller  making  an  assessment  upon  shareholders  and 
directing  receiver  to  begin  suit  against  shareholders;  In  re  Newfound- 
land Syndicate,  196  Fed.  446,  holding  on  bankruptcy  of  corporation,  its 
trustee  is  vested  with  power  to  make  assessment  on  determination  of  its 
necessity  to  pay  debts  and  expenses  of  administration,  and  bankruptcy 
court  has  jurisdiction  to  make  such  determination ;  In  re  Monarch  Cor- 
poration, 177  Fed.  468,  fact  that  plenary  suit  may  be  brought  by  trustee 
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of  bankrapt  corporation  to  recover  nlipaid  balance  on  stock  subscript 
tion  withont  specific  levy  of*  assessment  by  bankruptcy  court  does  not 
prevent  such  court  from  making  such  a  levy  on  trustee's  petition;  Bab- 
bitt V.  Read,  173  Fed.  714,  where  plenary  suits  are  necessary  to  collect 
unpaid  subscription  from  stockholders  of  bankrupt  corporation,  it  is 
not  necessary  that  bankruptcy  court  should  determine  amount  due  from 
stockholders;  Hunt  v.  Sharkey,  20  Cal.  App.  693,  130  Pac.  22,  holding 
where  corporatidh  becomes  bankrupt,  pa3n[nent  on  unpaid  subscription 
for  stock  cannot  be  enforced  unless  assessment  has  been  made  by 
proper  court;  Felker  v.  Sullivan,  34  Colo.  216,  83  Pac.  214,  where  cor- 
poration issued  stock  on  payment  of  small  sum  per  share  and  agreed 
not  to  call  for  further  payments,  corporation's  bankruptcy  trustee  can- 
not sue  on  stock  subscription  until  contract  between  corporation  set 
aside  as  in  fraud  of  creditors;  Damon  v.  Webber,  111  Me.  479,  89  Atl. 
737,  right  of  action  against  stockholder  by  one  holding  foreign  judgment 
against  corporation  accrues  on  date  of  judgment;  Nichol  v.  Newman, 
160  Mich.  585,  125  N.  W.  761,  limitations  run  in  favor  of  policy-holder 
of  mutual  fire  insurance  company  from  date  of  assessment  and  not  from 
appointment  of  receiver;  Swing  v.  Brister,  87  Miss.  531,  40  South.  150, 
where  mutual  insurance  company  adjudged  insolvent  in  1890  and  in 
1901  Supreme  Court  of  Ohio  decreed  assessments  against  policy-holders, 
limitations  in  favor  of  policy-holders  did  not  run  on  assessments  till 
liability  became  absolute;  Williams  v.  Commercial  Nat.  Bank,  49  Or. 
508,  11  L.  B.  A.  (N.  S.)  857,  91  Pac.  444,  holding  judgment  against  cor- 
poration and  execution  returned  nulla  bona  are  prerequisites  to  suit 
against  one  who  had  obtained  its  assets  under  valid  transfer  as  between 
him  and  corporation ;  Gold  v.  Paynter,  101  Va.  718,  44  S.  E.  921,  holding 
under  Va.  Code  1887,  §  2920,  actions  to  recover  9tock  assessments  must 
be  brought  within  three  years  after  assessment  due,  that  is,  after  call 
made;  Chilberg  v.  Silbenbaum,  41  Wash.  667,  84  Pac.  600,  stock  sub- 
scription liability  accrues  on  insolvency  of  corporation;  Bennett  v. 
Thome,  36  Wash.  270,  78  Pac.  941,  68  L,  R.  A.  113,  action  against 
stockholders  of  bank  for  additional  liability  imposed  by  Const.,  art.  XII, 
§  11,  must  be  commenced  within  six  years  of  bank 's  insolvency ;  Swing 
•V.  Taylor,  68  W.  Va.  625,  70  S.  E.  374,  statute  of  limitations  did  not 
run  in  favor  of  -  policy-holders  in  mutual  fire  insurance  company  until 
decree  assessing  them;  Hawkins  v.  Olenn,  131  U.  S.  333,  33  L.  Ed.  192, 
9  Sup.  Ct.  743,  Glenn  v.  Liggett,  135  U.  S.  545,  34  L.  Ed.  267,  10  Sup. 
Ct.  871,  Glenn  v.  Marbury,  145  U.  S.  507,  510,  86  L.  Ed.  794,  795,  12 
Sup.  Ct.  917,  918,  Bausraan  v.  Denny,  73  Fed.  72,  Glenn  v.  Semple,  80 
Ala.  162,  60  Am.  Rep.  95,  Great  Western  Tel.  Co.  v.  Gray,  122  III.  636, 
14  N.  E.  216,  Gillin  v.  Sawyer,  93  Me.  166,  44  Atl.  680,  Glenn  v.  Will- 
iams, 60  Md.  115,  123,  Washington  Sav.  Bank  v.  Butchers  &  Drovers' 
Bank,  107  Mo.  142,  28  Am.  St.  Rep.  408,  17  S.  W.  645,  Kelly  v.  Clark, 
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21  Mont.  343,  69  Am.  St.  Rep.  696,  42  L.  R.  A.  636,  53  Pac.  972,  Jones 
V.  Whitworth,  94  Tenn.  611,  30  S.  W.  738,-  Lewis  v.  Glenn,  84  Va.  987, 
6  S.  E.  886,  and  Vanderwerken  v.  Glenn,  85  Va.  13,  14,  6  S.  E.  807, 
808,  all  following  rule;  Gilchrist  v.  Helena  etc.  Ry.  Co.,  49  Fed.  521, 
522,  and  Priest  v.  Glenn,  51  Fed.  403,  2  C.  C.  A.  305,  both  holding  suit 
will  not  lie  for  unpaid  balance  until  authorized  demand;  Hambleton  v. 
Glenn,  72  Md.  351,  20  Atl.  121,  interest  not  chargeable  on  assessment 
until  demand  and  notice;  French  v.  Merrill,  132  Mass.  527,  statute  does 
not  run  against  action  by  assignee  to  recover  goods  until  right  to  sue 
accrues;  Smith  v.  Bell,  107  Pa.  St.  360,  statute  began  to  run  in  favor 
of  benefit  association  from  date  of  assessment  to  pay  loss;  Crofoot  v. 
Thatcher,  19  Utah,  229,  57  Pac.  175,  demand  necessary  to  fix  liability 
on  subscription  note;  Andrews  v.  Bacon,  38  Fed.  778,  and  Carey  v. 
Mayer,  79  Fed.  927,  929,  25  C.  C.  A.  239,  both  arguendo. 

Distinguished  in  In  re  Glen  Iron  Works,  20  Fed.  678,  holding  interests 
attachable  before  liability  fixed ;  Glenn  v.  Dorsheimer,  23  Fed.  698,  stat- 
ute runs  against  creditors  and  trustees  from  date  of  assignment;  Web- 
ber v.  Hovey,  108  Mich.  56,  65  N.  W.  622,  under  statute  providing  that 
statute  shall  run  from  appointment  of  receiver. 

Liability  of  stockholders  to  creditors  bi  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  811,  821,  826,  827,  828. 

Statute  of  limitations  in  actions  against  officers  and  stockholders  of 
corporations.    Note,  96  Am.  St.  Rep.  984,  986. 

Running  of  limitations  against  unpaid  balance  of  stock  subscrip- 
tion.   Note,  1  L.  R.  A.  (N.  S.)  908,  910. 

What  is  a  withdrawing  of  the  assets  of  corporations.  Note,  57  Am. 
St.  Rep.  66,  67. 

Rights  and  remedies  of  creditor,  also  a  stockholder  of  insolvent 
corporation,  as  affected  by  own  statutory  liability.  Note,  41 
L.  R.  A.  (N.  S.)  992,  996. 

Miscellaneous.  Cited  in  Cobb  v.  Overman,  109  Fed.  68,  64  L.  R.  A. 
869,  48  C.  C.  A.  223,  holding  penal  bond  of  subsequent  bankrupt  secur- 
ing pajrment  of  obligee  of  annuity  during  life  creates  absolute  liability 
at  time  of  filing  x>etition;  National  Exchange  Bank  v.  Sibley,  71  Qa. 
732,  not  in  point. 

105  XT.  S.  160-166,  26  L.  Ed.  1013,  BANT  v.  FRANTZ. 

Where  original  patent  claims  a  number  of  elements  in  combination,  re- 
issue covering  the  distinct  elements  is  void. 

Approved  in  In  re  Lacroix^  30  App.  D.  C.  306,  holding  reissue  eannot 
cover  what  was  rejected  on  original  application ;  Matthews  v.  Iron-Clad 
Mfg.  Co.,  22  Blatchf.  432,  21  Fed.  643,  ruling  similarly  as  to  patent  for 
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improvement  in  water  fountains;  Tubular  Rivet  Co.  v.  Copeland,  26 
Fed.  707,  improvement  in  riveting  machines;  Wing  v.  Anthony,  106 
U.  S.  147,  27  L.  Ed.  112,  1  Sup.  Ct.  97,  and  Moffitt  v.  Rogers,  106  U.  S. 
428,  27  L.  Ed.  78, 1  Sup.  Ct.  74,  holding  reissue  cannot  embrace  elements 
not  patentable  under  original;  Corbin  Cabinet-Lock  Co.  v.  E^le  Lock 
Co.,  160  U.  S.  43,  37  L.  Ed.  991,  14  Sup.  Ct.  30,  cannot  cover  what  was 
rejected  under  broader  claim;  McMurray  v.  Mallory,  111  U.  S.  103,  28 
L.  Ed.  366,  4  Sup.  Ct.  378,  reissue  void  where  new  elements  added. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 

Bight  to  dalm  reissue  because  of  Inadvertent  error  In  original  patent 
may  be  lost  by  uireasonable  delay. 

The  following  cases  held  various  reissues  void  under  this  rule:  Gage 
V.  Herring,  107  U.  S.  645,  27  L.  Ed.  604,  2  Sup.  Ct.  824,  after  delay 
until  within  four  months  of  expiration  of  original;  Torrent  &  Arms 
Lumber  Co.  v.  Rogers,  112  U.  S.  669,  28  L.  Ed.  846,  5  Sup.  Ct.  507,  and 
Holt  V.  Keeler,  21  Blatchf .  79,  13  Fed.  472,  both  after  five  years ;  Pope 
Mfg.  Co.  V.  Marqua,  15  Fed.  400,  thirteen  years;  Turrell  v.  Bradford,  21 
Blatchf.  286,  287,  15  Fed.  810,  sixteen  years;  Wooster  v.  Handy,  22 
Blatchf.  333,  21  Fed.  66,  twelve  years. 

Distinguished  in  Topliff  v.  Topliff,  145  U.  S.  169,  36  L.  Ed.  664,  12 
Sup.  Ct.  830,  holding  right  to  reissue  for  clear  mistake  not  barred  by 
lapse  of  four  months.^ 

105  U.   8.   166-174,   26  It.  Ed.   1016,   NEW  OBIJ3AN8  ETC.   S.   R.   00. 
y.  ET.TiERMAN. 

Powers  granted  to  city  to  erect  and  maintain  wharves  on  river  front, 
within  its  'limits,  are  purely  adminlstratiye,  and  may  be  revoked  at  any 
time;  accordingly,  legislature  could  authorize  railroad  company  to  erect 
wharf  for  its  own  use  and  exempt  from  municipal  control. 

Approved  in  Denver  Power  etc.  Co.  v.  Denver  etc.  R.  R.  Co.,  30  Colo. 
214,  69  Pac.  571,  holding  land  not  needed  or  used  for  railway  purposes, 
but  appropriated  for  railway  purposes,  may-  be  condemned  for  other 
public  purposes;  Browne  v.  Turner,  176  Mass.  15,  56  N.  E.  971,  holding 
lease  not  transferring  title,  legislature  can  lease  a  tunnel  constructed  by 
city  for  term  of  years  for  adequate  compensation;  Essex  Public  Road 
Board  v.  Skinkle,  140  U.  S.  342,  85  L.  Ed.  349,  11  Sup.  Ct.  793,  holding 
road  commissioners*  power  purely  administrative  and  subject  to  legisla- 
tive control;  Construction  &  Imp.  Co.  v.  Illinois  Cent.  Ry.  Co.,  49  La. 
Ann.  537,  549,  37  L.  R.  A.  668,  667,  21  South.  894,  898,  denying  right  of 
city  to  grant  to  railway  right  to  erect  and  exclusively  control  wharves 
XI— 46 
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(but  see  dissenting  opinion  in  49  La.  Ann.  557,  560,  87  L.  B.  A.  671,  672, 
21  South.  902,  903) ;  Belcher  Sugar  Ref .  Co.  v.  St.  Louis  Grain  etc.  Co., 
101  Mo.  205,  8  L.  E.  A.  804,  13  S.  W.  825,  holding  State  may  regulate 
elevators  leased  by  city  to  corporation. 

Distinguished  in  New  Orleans  Water  Wiorks  Co.  v.  Louisiana  Sugar 
Refining  Co.,  125  U.  S.  32,  31  L.  Ed.  612,  8  Sup.  Ct.  749,  under  facti. 

Legislative  control  over  the  property  of  municipalities.  Note,  85 
Am.  St.  Rep.  589. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  B.  A 
486,  493. 

Party  claiming  under  city  riglit  to  erect  and  maintain  wbanres  cannot 
roe  to  enjoin  erection  of  wharves  by  railroad,  under  State  authority,  on 
ground  that  act  is  ultra  vlreo,  he  ndt  being  stockholder  and  his  rights  not 
having  been  infringed. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  972,  holding  one  whose 
rights  are  not  injuriously  affected  by  corporation  eannot  complain; 
New  Hartford  Water  Co.  v.  Village  Water  Co.,  87  Conn.  190,  87  Atl. 
360,  water  company  seeking  to  enjoin  another  water  company  from 
laying  pipes  cannot  raise  question  of  ultra  vires ;  Hudspeth  v.  Hall,  113 
Ga.  7,  38  S.  E.  359,  holding  proper  officials  authorizing  the  establish- 
ment and  maintenance  of  public  ferry,  their  judgment  is  unquestioned 
by  proprietor  of  another  previously  established,  though  same  failed 
financially;  Golconda  Northern  Ry.  v.  Gulf  Lines  Connecting  R.  R.,  265 
111.  206,  106  N.  E.  822,  objection  that  oonveyance  of  railroad  right  of 
way  was  ultra  vires  cannot  be  raised  by  rival  railroad  company;  Wis- 
consin Lumber  Co.  v.  Greene  etc.  Tel.  Co.,  127  Iowa,  360,  109  Am.  St. 
Rep.  387,  69  L.  R.  A.  968,  101  N.  W.  745,  stockholders  cannot  set  aside 
ultra  vires  acts  of  corporation,  which  corporation  may  not  take  ad- 
vantage of,  unless  conduct  of  directors  worked  substantial  injury;  Scott- 
Stafford  Opera  House  Co.  v.  Minneapolis  Musicians'  Assn.,  118  Minn. 
413,  136  N.  W.  1094,  denying  application  of  theater  proprietors  for 
injunction  against  defendant  corporation  restraining  enforcement  of 
rule  concerning  employment  of  its  members;  State  Ins.  Co.  v.  Farmers' 
Mut.  Ins.  Co.,  65  Neb.  41,  90  N.  W.  1000,  defendants  sued  for  unearned 
premiums  on  policies  issued  by  it  cannot  set  up  contract  by  which 
plaintiff  obtained  assignment  of  such  premiums  was  ultra  vires;  Texar- 
kana  etc.  Ry.  Co.  v.  Texas,  28  Tex.  Civ.  554,  67  S.  W.  527,  holding  city 
authorizing  a  railroad  to  lay  a  track  in  street  may  not  thereafter,  with- 
out railway's  consent,  authorize  another  railway  to  use  the  track; 
Campbell  v.  Argent  etc.  Min.  Co.,  51  Fed.  8,  and  Bowman  v.  Foster  etc. 
Hardware  Co.,  94  Fed.  598,  both  holding  corporation  receiving  proceeds 
of  investment  estopped  to  set  up  ultra  vires;  New  England  Ry.  Co.  v. 
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Central  Ry.  etc.  Co.,  69  Conn.  56,  36  Ail.  1063,  denying  right  of  one 
railway  to  complain  that  another  is  building  road  on  unauthorized 
route;  Belcher  Sugar  Refining  Co.  v.  St.  Louis  Grain-Elevator  Co.,  101 
Mo.  209,  8  L.  Bw  A.  806,  13  S.  W.  827,  dismissing  bill  by  corporation  to 
enjoin  erection  of  warehouse. 

Distinguished  in  Keen  v.  Mayor  of  Waycross,  101  Ga.  592,  29  S.  E.  43, 
holding  taxpayer  may  sue  to  enjoin  city  from  doing  unauthorized  acts. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Rep.  179. 

Who  may  object  to  sale  of  property  by  corporation  as  ultra  vires 
act.    Note,  Aim.  Oas.  1916A,  846. 

Right  to  wharfage.    Note,  70  L.  B.  A.  200. 

Competitor's  right  to  challenge  corporate  power  to  perform  ultra 
vires  acts.    Note,  12  L.  JEl.  A.  (N.  S.)  758. 

Injunction  against  wrongful  invasion  of  nonexclusive  public  fran- 
chise.   Note,  29  L.  B.  A.  (N.  S.)  79. 

Miscellaneous.  Cited  in  Mount  Hope  Cemetery  v.  Boston,  158  Mass. 
512,  85  Am.  St.  Rep.  518,  33  N.  E.  695,  on  point  that  property  owned 
by  city  as  such  is  not  subject  to  legislative  control. 

106  U.  S.  175-183,  26  L.  Ed.  1034,  MABIN  Ik  BIVBB  PHOSPHATE  ETC. 
MFG.  OO.  V.  BRADLEY. 

Indorsement  by  coxporatlon,  under  seal,  on  its  bond,  after  maturity, 
a^eelng  to  pay  Increased  interest  to  bearer  in  consideration  of  forbearance, 
is,  In  effect,  promissory  note,  and  assignee  thereof  may  sue  in  Federal  court, 
although  his  assignor  could  not. 

Approved  in  Eolze  v.  Hoadley,  200  U.  S.  83,  50  L.  Ed.  381,  26  Sup. 
Ct.  220,  trust  deed  cannot  be  foreclosed  in  Federal  court  by  assignee 
unless  assignor  could  sue  therein,  though  bill  prays  cancellation  of  re- 
lease of  trust  deeds  to  grantor  a^  in  fraud  of  complainant;  Tenison  v. 
Patton,  95  Tex.  292,  67  S.  W.  94,  holding  quorum  of  directors  selling? 
land  through  defendant's  fair  and  full  disclosure  for  the  then  value 
would  not  render  sale  invalid  as  fraudulent ;  School  District  v.  Hall,  113 
U.  S.  140,  28  L.  ITd.  956,  5  Sup.  Ct.  373,  holding  municipal  bond  in- 
dorsed in  blank  negotiable;  Superior  City  v.  Ripley,  138  U.  S.  97,  34 
L.  Ed.  916,  11  Sup.  Ct.  289,  acceptance  of  contractor's  draft  by  city  is 
new  contract,  giving  jurisdiction  to  Federal  courts;  Crawford  v.  Neal. 
144  U.  S.  593,  36  L.  Ed.  656,  12  Sup.  Ct.  761,  fact  that  legal  transfer 
was  made  to  give  jurisdiction  is  immaterial;  Cronin  v.  Patrick  County, 
89  Fed.  83,  and  D  'Esterre  v.  Brooklyn,  90  Fed.  589,  holding  bonds  pay- 
able to  bearer  carries  legal  title;  Oregon  etc.  Ry.  Co.  v.  Forrest,  128 
N.  Y.  91,  28  N.  E.  130,  mutual  releases  form  sufficient  consideration  for 
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new  contract;  Chase  Nat.  Bank  v.  Faurot,  149  N.  Y.  536,  35  L.  B.  A. 
610,  44  N.  E.  166,  affixing  seal  to  note  does  not  afiEect  negotiability. 
Distinguished  in  Wolz  v.  Parker,  134  Mo.  464,  35  S.  W.  1150,  holding 
»s    payment  of  one  note  due  is  not  consideration  for  extension  of  time  on 
others. 

Moral  obligation  as  consideration  to  uphold  an  express  promise. 
Note,  39  Am.  St.  Eep.  746. 

EfiEect  of  seal  on  negotiability.    Note,  36  L.  B.  A.  607. 

To  confer  or  oust  Jurisdiction  dependent  on  citizensliip,  necessary  facts 
must  be  distinctly  alleged  and  admitted  or  proved. 

Approved  in  Gubbins  v.  Laughtenschlager,  75  Fed.  621,  refusing  to 
allow  party  to  withdraw  repeated  admission  of  necessary  citizenship. 

Stockholders'  liability  is  unconditional,  original  and  immediate,  and  not 
dependent  on  insufficiency  of  corporate  assets  nor  collateral  to  tbat  of  cor- 
poration upon  its  insolvency. 

Approved  in  St.  Lake  Hardware  Co.  v.  Tintic  Milling  Co.,  13  Utah, 
430,  45  Pac.  201,  holding  judgment  against  corporation  not  necessary  to 
fix  liability;  Rogers  v.  Decker,  131  N.  Y.  493,  30  N.  E.  572,  arguendo. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Bep.  851,  856. 

In  absence  of  statutory  requirement,  Jurisdiction  to  enforce  stockliold- 
ers'  liability  is  concurrent  In  law  and  equity,  according  to  nature  of  relief 
necessary  under  circumstances. 

Approved  in  Robinson  v.  Lee,  122  Fed.  1012,  holding  action  to  recover 
realty  by  purchaser  at  tax  sale  not  dismissible  as  collusive  because 
owner  tendered  State  scrip  as  taxes  and  which  was  refused;  Graham  v. 
'  Carr,  139  N.  C.  274,  41  S.  E.  380,  holding  receiver  of  insolvent  corporation 
may  sue  director  for  return  of  property  sold  him,  or  its  value,  and  court 
may  enter  money  judgment  for  the  amount;  Flour  City  Nat.  Bank  v. 
Wechselberg,  45  Fed.  551,  holding  legal  remedy  must  be  pursued  when 
sufficient;  National  Park  Bank  v.  Peavey,  64  Fed.  917,  Federal  courts 
are  not  confined  to  equity  suit  where  State  statute  provides  legal 
remedy. 

Equity  has  jurisdiction  to  enforce  lien  upon  corporate  property,  and,  as 

incident  to  that,  to  make  decree  against  corporation  for  payment  of  debt 

Approved  in  Olmsted  v.  City  of  Superior,  155  Fed.  180,  holding  where 

in  suit  in  equity  against  city  to  enforce  duty  of  city  trustee,  the  bill  also 

seeks  to  obtain  judgment  against  it,  such  bill  is  not  multifarious. 

Stockholders  should  be  made  parties  to  suit  against  corporation  to  en- 
force lien  and  collect  debt. 
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Limited  in  National  Park  Bank  v.  Peavey,  64  Fed.  924,  holding  stock- 
holders not  indispensable  parties  in  Federal  court. 

ObligoxB  on  bond  cannot  defend  on  gronnd  that  receiver  had  no  right  to 
transfer  it  where  it  appears  that  tranaactlon,  althongb  not  preYiomly  au- 
thorized, was  sahseqnently  confirmed  by  court. 

Approved  in  Cobe  v.  Ricketts,  111  Mo.  App.  116,  85  S.  W.  134,  where 
decree  directed  master  to  advertise  for  bids  for  assets  of  loan  society 
and  plaintiff's  bid  accepted  and  commissioner  authorized  to  execute 
deed,  and  it  was  ordered  that  notes  should  be  assigned  by  receiver,  with- 
out recourse,  to  plaintiff,  latter  obtained  title  on  delivery  of  note  in- 
dorsed by  receiver  without  recourse. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note, 
139  Am.  St.  Bep.  614. 

106  U.  &  183-189,  26  L.  Ed.  1037,  UKITED  8TATB8  Y.  HUNT. 

In  action  on  coUector's  official  bond,  certified  transcript  of  his  accounts 
taken  from  treasury  department  books  Is  prima  facie  evidence  of  indebted- 
ness which  it  certifies. 

Approved  in  Harvey  v.  United  States,  97  Fed.  456,  459,  38  C.  C.  A. 
267,  holding  incomplete  transcript  from  books  of  Treasury  Department 
is  sufficient  after  thirty-three  years  to  warrant  judgment  against  sure- 
ties of  former  United  States  martJiial  since  dead;  Moses  v.  United 
States,  166  U.  S.  594,  41  L.  Ed.  1127,  17  Sup.  Ct.  690,  in  suit  on  signal 
officer's  bond. 

106  XT.  8.  189-217,  26  I..  Ed.  976,  BOOT  v.  IiAEB  SHOBE  ETC.  KT.  00. 

After  expiration  of  patent,  only  remedy  for  infringement  is  in  suit  for 
damages  at  law. 

Approved  in  American  Sulphite  Pulp  Co.  v.  Hinckley  Fibre  Co.,  217 
Fed.  61,  holding  injunction  will  not  be  granted  against  use  of  machine 
which  infringed  a  patent  during  its  life,  after  patent  has  expired; 
T.  W.  &  C.  B.  Sheridan  Co.  v.  Robert  0.  Law  Co.,  172  Fed.  224,  97 
C.  C.  A.  27,  holding  where  no  special  equities  are  pleaded,  suit  for  in- 
fringement cannot  be  maintained  where  patent  expired  before  suit  was 
brought;  Diamond  Stone-Sawing  Mach.  Co.  v.  Sens,  159  Fed.  498,  deny- 
ing Equity  jurisdiction  of  suit  for  infringement  brought  thirteen  days 
prior  to  expiration  of  patent,  where  no  special  reasons  are  shown  why 
legal  remedy  is  inadequate;  Underwood  Typewriter  Co.  v.  Elliott-Fisher 
Co.,  156  Fed.  590,  equity  court  may,  in  suit  for  infringement  of  patent, 
order  marshal  to  take  possession  of  infringing  articles  in  possession  of 
defendant  and  to  hold  them  until  final  decree;  dissenting  opinion  in 
Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  150  Fed.  748,  80 
C.  C.  A.  407,  majority  holding  fact  that  machine  never  put  into  com- 
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mercial  use  does  not  preclude  owner  of  patent  from  enjoining  infringe- 
ment; Gramme  Electrical  Co.  v.  Amoux  etc.  Electric  Co.,  21  Blatolif. 
454,  17  Fed.  841,  Hewitt  v.  Pennsylvania  Steel  Co.,  24  Fed.  369,  Con- 
solidated Safety- Valve  Co.  v.  Ashton  Valve  Co.,  26  Fed.  319,  Edison 
Electric-Light  Co.  v.  United  States  Electric  etc.  Co.,  35  Fed.  136,  Mont- 
gomery etc.  Stock-Car  Co.  v.  Street  Stable  Car  Line,  43  Fed.  330,  and 
Ross  V.  Fort  Wayne,  58  Fed.  408,  all  following  rule;  Keyes  v.  Eureka 
Cons.  Mines  Co.,  158  U.  S.  154,  89  L.  Ed.  930,  15  Sup.  Ct.  773,  refusing 
relief  where  plaintiff  g^uilty  of  laches  and  suit  not  commenced  until 
after  expiration ;  Davis  v.  Smith,  19  Fed.  823,  denjring  injunction  where 
bill  filed  one  day  before  expiration;  McLaughlin  v.  People's  Ry.  Co., 
21  Fed.  575,  holding  bill  for  injunction  barred  by  lapse  of  thirteen 
years  before  suit;  Mershon  v.  Pease  Furnace  Co.,  23  Blatohf.  331,  24 
Fed.  742,  holding  bill  for  injunction  and  account  demurrable  where 
patent  about  to  expire;  Racine  Seeder  Co.  v.  Joliet  etc.  Rower  Co.,  27 
Fed.  368,  dismissing  without  prejudice  bill  filed  within  two  months  of 
expiration ;  Ulman  v.  Chickering,  33  Fed.  582,  583,  dismissing  suit  for 
damages  by  licensee  for  past  infringements;  American  Cable  Ry.  Co. 
v.  Chicago  City  Ry.  Co.,  41  Fed.  522,  523,  refusing  injunction  where 
patent  expired  before  return  of  service;  Reay  v.  Rau,  15  Fed.  749,  and 
Asbestine  Tiling  etc.  Co.  v.  Hepp,  14  Sawy.  98,  39  Fed.  326,  arguendo. 
Distinguished  in  Tompkins  v.  International  Paper  Co.,  183  Fed.  773, 
774,  775,  106  C.  C.  A.  529,  holding  as  bill  was  filed  one  day  before 
expiration  of  patent  and  was  sufficient  to  sustain  restraining  order  and 
complainant  had  no  adequate  remedy  at  law,  bill  could  be  maintained; 
Carnegie  Steel  Co.  v.  Colorado  Fuel  &  Iron  Co.,  165  Fed.  197,  198,  91 
C.  C.  A.  229,  holding  where  patent  had  not  expired,  and  no  injunction 
had  been  prayed  for,  equity  had  jurisdiction  to  award  accounting 
against  infringer;  Leslie  v.  William  Mann  Co.,  157  Fed.  237,  holding 
where  grantee  of  patents  assigned  legal  title  reserving  equitable  title 
and  was  to  receive  royalties,  suit  for  accounting  was  cognizable  in 
equity;  Deere  &  Webber  Co.  v.  Dowagiac  Mfg.  €o.,  153  Fed.  180,  82 
C.  C.  A.  351,  where  answer  in  equity  suit  for  infringement  denies 
validity  of  patent  and  asserts  defendant's  right  to  make  and  vend  ma- 
chine covered  thereby,  mere  averment  that  it  ceased  selling  infringing 
machine  prior  to  suit  and  has  no  intention  to  sell  them,  not  supported 
by  clear  proof,  is  not  ^uch  disclaimer  as  warrants  denial  of  injunction; 
Saxlehner  v.  Eisner,  140  Fed.  940,  fact  that  infringement  of  trademark 
lias  ceased  before  commencement  of  suit  in  equity  therefor  does  not 
oust  jurisdiction  where  bill  alleges  threatened  and  intended  continuance 
of  infringement;  Busch  v.  Jones,  16  App.  D.  C.  31,  32,  holding  expira- 
tion of  patent  during  pendency  of  suit  will  not  oust  court  of  jurisdic- 
tion to  decree  accounting;  McMillin  v.  St.  Louis  etc.  Transp.  Co.,  5  Mc- 
Crarv',  561,  18  Fed.  261,  Brick  v.  Staten  Island  Ry.  Co.,  25  Fed.  554. 
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Jonathan  Mills  Mfg.  Go.  v.  Whitehurst,  56  Fed.  594,  and  Ball  &  Socket- 
Fastener  Co.  V.  Ball  Glove-Fastening  Co.,  58  Fed.  821,  7  C.  C.  A.  498, 
where  patent  still  alive  when  bill  brought;  Clark  v.  Wooster,  119  U.  S. 
325,  80  L.  Ed.  393,  7  Sup.  Ct.  218,  Beedle  v.  Bennett,  122  U.  S.  75,  80 
L.  Ed.  1076,  7  Sup.  Ct.  1092,  Dick  v.  Struthers,  25  Fed.  103,  and  Kirk 
V.  Du  Bois,  28  Fed.  461,  all  decreeing  account,  although  injunction 
denied  because  of  expiration  of  a  bill  filed;  Reay  v.  Raynor,  22  Blatchf. 
14,  19  Fed.  308,  309,  allowing  injunction  on  bill  amended  to  cover  re- 
issue after  original  expired;  New  York  Grape-Sugar  Co.  v.  Peoria 
Grape-Sugar  Co.,  21  Fed.  879,  refusing  to  dismiss  bill  where  patent 
about  to  expire  was  involved,  with  others,  in  suit;  Kittle  v.  De  Graaf, 
30  Fed.  690,  holding  equity  may  enjoin  regardless  of  short  period  r^ 
maining  before  expiration;  Johnson  v.  Brooklyn  etc.  Ry.  Co.,  37  Fed. 
148,  2  L.  R.  A.  489,  holding  use  of  invention  after  expiration  of  patent 
does  not  violate  previous  injunction;  New  York  Belting  etc.  Co.  v. 
Magowan,  27  Fed.  1 112,  court  may  grant  injunction  after  expiration  to 
restrain  sales  of  articles  made  before. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  854,  866. 

Recovery  of  damages  against  infringer  does  not  entitle  him  to  continue 
use  of  invention. 

Approved  in  Birdsell  v.  Shaliol,  112  U.  S.  487,  28  L.  Ed.  769,  5  Sup. 
Ct.  245,  holding  recovery  of  nominal  damages  will  not  bar  subsequent 
bill  for  injunction. 

Where  patentee  exercises  option  to  sue  in  law  for  damages  for  past 
infringement,  or  in  equity  for  injunction,  damages  or  promts  following  re- 
covery estops  him  to  proceed  in  other  Jurisdiction  for  same  cause. 

Approved  in  National  Folding  Box  etc.  Co.  v.  Dayton  Paper  Novelty 
Co.,  97  Fed.  332,  holding  Supreme  Court  allows  no  interest  on  profits 
in  infringement  cases  prior  to  master's  liquidating  damages,  unless 
under  special  circumstances  of  fraud;  Waterman  v.  Mackenzie,  138 
U.  S.  267,  261,  34  L.  Ed.  926.  927,  11  Sup.  Ct.  336,  337,  holding  recovery 
in  equity  by  patentee  bars  suit  at  law  by  assignee;  Steam  Stone-Cutter 
Co.  V.  Sheldons,  22  Blatchf.  486,  21  Fed.  876,  877,  decree  for  profits 
against  infringing  manufacturer  bars  suit  against  his  vendee. 

Equity  having  acquired  Jurisdiction  to  administer  equitable  relief  sought 
may  determine  aU  incidental  questions  affecting  legal  rights  and  titles  to 
patents. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros,  ft  Co.,  240 
U.  S.  259,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  applying  rule  in  suit  to  re- 
strain infringement  of  trademark  and  praying  for  accounting  of  profits ; 
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Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  762,  applying  rule  in  suit  against 
postmaster-general  to  hear  application  for  admission  of  periodical  to 
mails  as  second-class  matter;  Johnston  v.  Corson  Gold  Min.  Co.,  157 
Fed.  163,  15  L.  R.  A.  (N.  S.)  1078,  84  C.  C.  A.  593,  applying  rule  in 
suit  for  injunction  to  restrain  defendants  from  boring  wells  and  remov- 
ing oil;  McCoy  v.  Nelson,  121  U.  S.  487,  30  L.  Ed.  1018,  7  Sup.  Ct  1002, 
and  Wise  v.  Grand  Ave.  Ry.  Co.,  33  Fed.  278,  holding  validity  of  patent 
may  be  determined  in  course  of  trial. 

Distinguished  in  Norton  v.  Colusa  Parrot  Min.  etc.  Co.,  167  Fed.  204, 
holding  that  in  suit  in  Federal  court  to  enjoin  nuisance,  damages  for 
past  injuries  could  not  be  recovered;  Crown  Cork  etc.  Co.  v.  Aluminum 
Stopper  Co.,  108  Fed.  869,  48  C.  C.  A.  72,  holding  equity  suit  to  enjoin 
infringement  and  for  an  account  not  defeated  because  claimant  has 
not  made  use  of  patent  but  recently  granted. 

Section  16  of  Act  of  1789,  proUblting  suits  in  equity  in  Federal  courts, 
where  there  was  plain,  adequate  and  ccnnplete  legal  remedy,  was  intended  to 
secure  right  to  trial  by  Jury. 

Approved  in  General  Elec.  Co.  v.  Westinghouse  Elec.  A  Mfg.  Co.,  144 
Fed.  466,  where  contract  for  manufacture  and  sale  of  electrical  equip- 
ment provided  penalty  of  fifty  per  cent  of  ordinary  selling  price  for 
violation,  violation  of  contract  not  enjoinable;  Kane  v.  Luckman,  131 
Fed.  618,  refusing  specific  performance  of  contract  for  sale  to  plain- 
tiff of  number  of  cows  at  certain  price  per  head  where  not  shown  cows 
have  any  distinctive  value  not  determinable  at  law;  Miller  v.  Schwar- 
ner,  130  Fed.  662,  denying  equity  jurisdiction  over  suit  for  infringe- 
ment of  patent  where  six  days  after  service  of  process  and  prior  to 
time  to  appear  patent  expired;  Shields  v.  Johnson,  10  Idaho,  482,  79 
Pac.  393,  no  jury  required  in  action  by  party  in  possession  to  quiet  title 
to  leasehold  estate  under  Rev.  Stats.  1887,  §  4538 ;  Buzard  v.  Houston, 
119  U.  S.  361,  30  If.  Ed.  463,  7  Sup.  Ct.  262,  refusing  jurisdiction  where 
l^al  action  of  deceit  adequate;  Gunn  v.  Brinkley  Car  Works  etc.  Co., 
66  Fed.  384,  13  C.  C.  A.  629,  where  reference  was  necessary  to  adjust 
accounts ;  Grether  v.  Wright,  76  Fed.  748,  23  C.  C.  A.  498,  holding  Fed- 
eral court  may  allow  statutory  equitable  remedy  not  interfering  with 
right  to  jury  trial. 

Equity  cannot  relieve  where  there  is  a  plain,  adequate  and  complete 
remedy  at  law. 

Approved  in  Triumph  Electric  Co.  v.  ThuUen,  225  Fed.  296,  applying 
rule  in  suit  for  specific  perf orman<?e  of  contract ;  Watson  v.  Huntinjrton, 
215  Fed.  476,  131  C.  C.  A.  620,  stockholder  cannot  maintain  suit  in 
equity  for  recovery  of  amount  paid  for  his  stock  on  ground  that  he 
was  induced  to  purchase  same  by  fraud  of  defendant  in  making  false 
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representations  in  respect  to  condition  and  business  of  corporation; 
Garside  v.  Norval,  1  Alaska,  24,  where  one  cotenant  of  mining  claim 
acting  as  agent  of  other  sells  his  interest  to  thir4  party,  equity  suit  for 
accounting  does  not  lie;  Virden  v.  Board  of  Pilot  Commrs.,  8  Del.  Ch. 
24,  67  Atl.  982,  holding  injunction  will  be  issued  to  restrain  board  of 
pilot  commissioners  from  enforcement  of  its  rules  against  duly  licensed 
pilot;  Hoosier  Constr.  Co.  v.  National  Bank  of  Commerce,  35  Ind.  App. 
276,  73  N.  E.  10(y8,  action  for  goods  sold  is  acti6n  at  law  and  triable 
hy  jury  though  complaint  alleges  defendant  is  entitled  to  certain  credits, 
which  sum  cannot  be  stated,  because  unknown  to  plaintiff,  and  con- 
cludes with  prayer  for  accounting;  W.  R.  Lynn  Shoe  Co.  v.  Lunn  & 
Sweet  Shoe  Co.,  108  Me.  200,  79  Atl.  721,  bill  in  equity  will  not  lie.for 
damages  alleged  to  have  occurred  after  final  decree;  The  Sultan  of 
Turkey  v.  Providence  Tool  Co.,  21  Blatchf.  437,  23  Fed.  572,  refusing 
injunction  where  replevin  afforded  adequate  remedy;  Jenkins  v.  Han- 
nan,  26  Fed.  664,  refusing  to  decree  for  rents  and  profits  where  eject- 
ment would  be  adequate;  Walker  v.  Brown,  58  Fed.  27,  holding  credi- 
tor's bill  will  not  lie  where  there  is  action  at  law;  In  re  Foley,  76  Fed. 
395,  denying  jurisdiction  in  suit  to  determine  legitimacy,  which  is  dis- 
puted; Alger  V.  Anderson,  92  Fed.  708,  710,  refusing  to  rescind  deed 
while  remedy  on  covenant  remained;  Randolph  v.  Allen,  73  Fed.  30, 
19  C.  C.  A.  353,  ai^endo. 

Limited  in  Gaines  v.  New  Orleans,  17  Fed.  18,  4  Woods,  218,  assert- 
ing jurisdiction  to  adjust  complex  accounts  for  rents  and  profits. 

Distinguished  in  Fenno  v.  Primrose,  116  Fed.  51,  holding  equity  has 
jurisdiction  where  factor  sues  for  settlement  of  accounts  with  his  prin- 
cipal, if  dealings  were  numerous  and  settlement  impracticable  at  law. 

Suits  at  common  law  are  suits  in  which  legal  rights  are  to  he  ascer- 
tained and  determined,  in  contradistinction  to  those  where  equitable  rifi^ts 
alone  are  recognized  and  equitable  remedies  administered. 

Approved  in  Luria  v.  United  States,  231  U.  S.  28,  58  L.  Ed.  107,  34 
Sup.  Ct.  10,  holding  suit  to  cancel  certificate  of  naturalization  on 
ground  of  fraudulent  issue  in  suit  in  equity. 

There  is  no  such  fiduciary  relation  created  between  patentee  and  in- 
fringer, by  fact  of  infringement,  as  will  give  equity  Jurisdiction  to  admin- 
ister trust  and  compel  trustee  to  account. 

Approved  in  Pullman's  Palace-Car  Co.  v.  Central  Transp.  Co.,  171 
U.  S.  159,  43  L.  Ed,  108,  18  Sup.  Ct.  816,  refusing  to  decree  profits  on 
such  grounds;  In  re  Boston  etc.  Iron  Works,  29  Fed.  784,  785,  786 
(reversing  23  Fed.  881),  holding  claim  for  profits  is  debt  provable 
against  infringer's  estate  in  bankruptcy;  Bray  v.  Denning,  56  Fed. 
1019,  and  Edison  Electric-Light  Co.  v.  Packard  Electric  Co.,  .61  Fed. 
1005,  both  holding  infringement  is  tort. 
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Distinguished  in  Hohorst  v.  Howard,  37  Fed  97,  and  Head  v.  Porter, 
70  Fed.  499,  500,  501,  both  holding  action  against  infringer  is  not  in 
tort  in  sense  that  it  abates  at  wrongdoer's  death. 

Bnle  making  profits  actually  realized  by  infringer  tbe  measure  of  dam- 
ages recoverable,  wbile  a  role  of  equity,  ia  recognized  at  law  as  one  moaanrer 
althougii  not  the  limit  of  damages.  , 

Approved  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Plow  Co.,  235  U.  S. 
649,  69  L.  Ed.  404,  35  Sup.  Ct.  221,  discussing  measure  of  damages  for 
infringement;  Westingliouse  Electric  etc.  Co.  v.  Wagner  Electric  etc. 
Co.,  225  U.  S.  617,  619,  66  L.  Ed.  1227,  1228.  32  Sup.  Ct.  691,  holding 
where  patentee  shows  profits  from  use  of  his  patent,  and  defendant 
proves  other  elements  contributed,  burden  is  on  patentee  to  apx>ortion; 
Clark-Montana  Realty  Co.  v.  Butte  etc.  Copper  Co.,  233  Fed.  576,  hold- 
ing in  accounting  m  equity  for  realty  severed  and  appropriated  under 
belief  of  ownership,  no  other  injury  appearing,  award  to  owner  is  value 
in  place;  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  619,  132 
C.  C.  A.  614,  discussing  measure  of  damages  for  infringement  of  patent; 
Fox  V.  Knickerbocker  Eng.  Co.,  158  Fed.  427,  holding  established  license 
fee  is  basis  of  damages  for  infringement  in  suit  by  owners  and  exclusive 
licensees ;  McCune  v.  Baltimore  etc.  R.  Co.,  154  Fed.  64,  83  C.  C.  A.  175, 
holding  in  action  at  law  to  recover  damages  for  infringement  of  patent, 
where  there  is  no  established  market  value  or  license  fee,  general  evi- 
dence is  admissible;  Social  Register  Assn.  v.  Murphy,  129  Fed.  148,  in 
equity  suit  for  infringement  of  copyright  no  damages  are  recoverable 
beyond  profits  from  infringement;  Dobson  v.  Hartford  Carpet  Co.,  114 
U.  S.  443,  29  L.  Ed,  178,  5  Sup.  Ct.  947,  holding,  where  no  profits  have 
accrued,  equity  may  allow  actual  damages;  Tilghman  v.  Proctor,  125 
U.  S.  144,  147,  148,  149,  160,  81  L.  Ed.  667,  668,  672,  8  Sup.  Ct.  898, 
900,  901,  907,  saving  in  cost  of  manufacture  should  be  added  as  profit; 
Hurlbut  V.  Schillinger,  130  U.  S.  472,  32  L.  Ed.  1017,  9  Sup.  Ct.  589, 
and  Crosby  etc.  Valve  Co.  v.  Consolidated  Safety- Valve  Co.,  141  U.  S. 
454,  458,  36  L.  Ed.  815,  816,  12  Sup.  Ct.  54,  55,  both  holding,  where 
entire  value  as  marketable  combination  is  due  to  use  of  patented  device, 
entire  profits  should  be  allowed;  Belknap  v.  Schild,  161  U.  S.  26,  40 
L.  Ed.  604,  16  Sup.  Ct.  448,  infringer  not  liable  for  profits  accruing 
to  another;  Morse  v.  Union  Form  Co.,  39  Fed.  471,  in  equity  suit, 
master  properly  allowed  only  proved  damages ;  Mosher  v.  Joyce,  51  Fed. 
445,  2  C.  C.  A.  322,  and  Head  v.  Porter,  70  Fed.  502,  applying  rule  in 
equitable  action;  Cassidy  v.  Hunt,  75  Fed.  1016,  holding  plaintiffs 
actual  loss  may  be  added  at  law;  Rude  v.  Westcott,  130  U.  S.  165,  32 
L.  Ed.  894,  9  Sup.  Ct.  468,  arguendo. 

Lost^  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  802. 
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Burden   of  proof  as   to   profits  in   infringement   suit.    Note,   41 
L.  B./A.  (N.  S.)  653,  654,  656,  658. 

Bqnity  cannot  entertain  IvUl  for  naked  account  of  profits  and  damages 
against  Infringer  of  patent. 

Approved  in  Goldsohmidt  Thermit  Co.  v.  Primos  Chemical  Co.,  225 
Fed.  773,  774,  holding  where  bill  for  infringement  of  patent  was  filed 
during  life  of  patent  prapng  for  injunction  and  accounting,  jurisdic- 
tion would  be  maintaiined;  Motion  Picture  Patents  Co.  v.  Centaur  Film 
Co.,  217  Fed.  249,  250,  251,  holding  equity  has  jurisdiction  of  suit  for 
infringement  of  patent  although  bill  was  plead  only  two  days  before 
expiration  of  patent;  American  Shipbuilding  Co.  v.  Commonwealth  S.  S. 
Co.,  215  Fed.  301,  131  C.  C.  A.  596,  holding  court  of  equity  will  take 
jurisdiction  of  suit  to  rescind  purchase  on  ground  of  fraud,  brought 
by  corporation  for  whom  purchasers  were  agents;  Heckscher  v.  Penn- 
sylvania Steel  Co.,  205  Fed.  378,  379,  applying  rule  in  suit  to  recover 
royalties  under  license;  American  Creosote  Wks.  v.  C.  Lembeke  &  Co., 
165  Fed.  812,  holding  defendant  entitled  to  jury  trial  in  action  for 
breach  of  contract,  cannot  be  deprived  of  it  by  plaintiff  uniting  it 
with  demand  for  equitable  relief;  Van  Raalt  v.  Schneck,  159  Fed.  251, 
applying  rule  in  suit  to  restrain  infringement  of  trade  symbol  where 
plaintiff  was  not  entitled  to  injunction ;  Brown  v.  Lanyon,  148  Fed.  842, 
74  C.  C.  A.  528,  action  at  law  cannot  be  maintained  for^sole  purpose 
of  recovering  profits  which  infringer  has  made;  Plotts  v.  Central  Oil 
Co.,  143  Fed.  902,  75  C.  C.  A.  7,  suit  for  infringement  of  patent  in 
which  accounting  and  injunction  asked  properly  dismissed  where  agree- 
ment for  royalty  shown,  and  insolvency  or  threat  to  use  patented  article 
without  complainant's  consent  not  shown;  Regis  v.  Jaynes,  191  Mass. 
247,  77  N.  E.  775,  decreeing  account  of  profits  where  defendants  in 
suit  to  restrain  infringement  of  trademark  persisted  in  infringement 
during  litigation ;  Campbell  v.  Ward,  12  Fed.  151,  Burdell  v.  Comstock, 
15  Fed.  395,  Smith  v.  Sands,  24  Fed.  472,  Crandall  v.  Piano  Mfg.  Co., 
24  Fed.  739,  Lord  v.  Whitehead  etc.  Machine  Co.,  24  Fed.  802,  803, 
Adams  v.  Bridgewater  Iron  Co.,  26  Fed.  325,  Consolidated  Middlings 
etc.  Co.  V.  Wolf,  28  Fed.  816,  Creamer  v.  Bowers,  30  Fed.  186,  187, 
Washburn  &  Moen  Mfg.  Co.  v.  Freeman  Wire  Co.,  41  Fed.  411,  Wash- 
burn &  Moen  Mfg.  Co.  v.  Cincinnati  Barbed  Wire  Fence  Co.,  42  Fed. 
676,  678,  American  Cable  Ry.  Co.  v.  Citizens*  Ry.  Co.,  44  Fed.  484, 
California  Electrical  Works  v.  Henzel,  48  Fed.  376,  Germain  v.  Wilgus, 
67  Fed.  600,  14  C.  C.  A.  561,  Woodmanse  etc.  Mfg.  Co.  v.  Williams,  68 
Fed.  493,  15  C.  C.  A.  520,  P.  Lorillard  Co.  v.  Peper,  86  Fed.  957,  30 
C.  C.  A.  496,  and  Truman  v.  Holmes,  87  Fed.  744,  31  C.  C.  A.  215,  all 
following  rule;  Hunton  v.  Equitable  Life  Assur.  Soc,  45  Fed.  662,  dis- 
missing bill  against  insurance  company  for  accounting  under  tontine 
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policy;  Everson  v.  Equitable  Life  Assur.  Co.,  68  Fed.  262,  holding  addi- 
tion of  prayer  for  discovery  does  not  give  jurisdiction;  Walter  Baker 
&  Co.  V.  Baker,  89  Fed.  674,  676,  refusing  to  entertain  bill  for  profits 
for  infringing  trademark ;  Ellis  v.  Davis,  109  U.  S.  494,  27  L.  Ed.  1009, 
3  Sup.  Ct.  332,  and  Ashley  v.  Little  Rock,  56  Ark.  396,  398,  19  S.  W. 
1069,  both  denying  jurisdiction  over  suit  for  rents  and  profits;  Gold- 
Schmidt  Thermit  Co.  v.  Primos  Chemical  Co.,  216  Fed.  383,  and  City 
of  Grand  Rapids  v.  Warren  Bros.  Co.,  196  Fed.  897,  116  C.  C.  A.  464, 
both  arguendo. 

Distinguished  in  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  75,  72  C.  C.  A. 
105,  fact  that  defendant  sued  for  infringement  in  making  and  selling 
patented  machine  has  made  and  sold  but  one  machine,  and  that  pending 
suit  purchaser  was  licensed  by  complainant,  does  not  deprive  equity  of 
jurisdiction  to  enjoin;  Rogers  v.  Riessner,  30  Fed.  630,  in  action  by 
partner. 

Biiulty  Jnrisdictlon  to  decree  accounting  for  profits  and  damages  against 
infringer  is  only  incidental  to  some  other  equity,  right  to  which  secures  to 
patentee  his  standing  in  court. 

Approved  in  Miller  v.  Schwarner,  130  Fed.  562,  following  rule; 
Hucbsch  v.  Arthur.  H.  Crist  Co.,  209  Fed.  894,  applying  rule  in  suit 
for  infringement  of  copyright  and  for  profits  and  damages;  Wolf  Bros. 
&  Co.  v.  Hamilton-Brown  Shoe  Co.,  206  Fed.  616,  620,  124  C.  C.  A.  409, 
applying  rule  in  cases  of  unfair  competition;  In  re  Beckwith,  203  Fed. 
47,  121  C.  C.  A.  381,  holding  infringer  of  patent  is  trustee  ex  maleficio 
for  patentee  and  as  such  is  bound  to  account  for  profits;  Corbin  v. 
Taussig,  137  Fed.  163,  where  one  has  exclusive  agency  for  sale  of  goods . 
manufactured  by  another  in  certain  territory,  recovery  in  equity  against 
invader  is  limited  to  benefits  derived  by  offending  party  from  sales  so 
made;  Victor  Talking  Machine  Co.  v.  American  Graphophone  Co.,  118 
Fed.  51,  holding  former  licensee  under  patent  cannot  join  as  complain- 
ant in  infringement  suit  for  past  infringements,  unless  subsequent 
licensee  assignees  are  joined;  L.  Martin  Co.  v.  L.  Martin  &  Wilckes 
Co.,  75  N.  J.  Eq.  260,  20  Ann.  Ca«.  57,  21  L.  R.  A.  (N.  5.)  526,  72  AtL 
295,  holding  on  bill  to  enjoin  unfair  competition,  equity  will,  upon 
granting  injunction,  decree  accounting  of  profits;  dissenting  opinion 
in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co., 
173  Fed.  374,  97  C.  C.  A.  621,  majority  holding  where  infringing  article 
contains  material  and  substantial  improvement,  patentee  is  not  entitled 
to  recover  all  profits  made  by  infringer;  dissenting  opinion  in  Conti- 
nental Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  160  Fed.  758,  80 
C.  C.  A.  407,  majority  holding  owner  of  patent  may  enjoin  infringe- 
ment though  machine  never  put  into  commercial  use;  Hay  ward  v.  An- 
drews, 106  U.  S.  675,  27  L.  Ed.  272,  1  Sup.  Ct.  546,  holding  assignee 
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cannot  sue  in  equity  to  enforce  legal  right  of  assignor  on  ground  that 
he  cannot  sue  in  law;  Brooks  y.  Miller,  28  Fed.  617,  awarding  damages, 
although  injunction  asked  near  time  of  expiration;  Duff  v.  Hopkins,  33 
Fed.  610,  holding  damages  in  suit  for  specific  performance,  not  allow- 
able where  no  equitable  right  sjiown;  Pirkl  v.  Smith,  42  Fed.  411,  and 
Untermeyer  v.  Freund,  58  Fed.  210,  7  C.  C.  A.  183,  .asserting  jurisdic- 
tion to  enforce  statutory  penalty  for  infringement;  Colonial  etc.  Mtg. 
Co.  V.  Hutchinson  Mtg.  Co.,  44  Fed.  222,  decreeing  accounting  in  suit 
to  enforce  trust;  Avery  &  Son  v.  Meikle  &  Co.,  86  Ky.  447,  7  Am.  St. 
Rep.  609,  3  S.  W.  612,  holding,  in  suit  to  enjoin  infringement  of  trade- 
mark, court  may  give  damages;  Child  v.  Boston  etc.  Iron  Works,  137 
Mass.  522,  523,  50  Am.  Rep.  332,  838,  and  Dougherty  v.  Chesnutt,  86 
Tenn.  10,  5  S.  W.  446,  both  arguendo. 

Distinguished  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag 
Co.,  210  U.  S.  423,  52  L.  Ed,  1180,  28  Sup.  Ct.  748,  refusing  to  deny 
injunction  against  infringement  of  patent  merely  becHuse  of  nonuser; 
Bay  State  Gas  Co.  v.  Rogers,  147  Fed.  560,  upholding  equity  jurisdic- 
tion over  bill  for  profits  of  trustee  arising  out  of  trust;  Victor  Talking 
Machine  Co.  v.  American  Graphophone  Co.,  140  Fed.  861,  prior  agree- 
ment by  which  parties  to  suit  for  infringement  of  patent  agree  on  terms 
of  settlement  on  condition  that  patent  is  sustained  does  not  oust  juris- 
diction; Fenno  v.  Primrose,  116  Fed.  51,  holding  equity  and  law  courts 
have  concurrent  jurisdiction  in  actions  of  account,  and  notwithstand- 
ing consignments  were  numerous,  action  at  law  should  be  allowed  to 
proceed;  Lawrence  v.  Hull,  169  Mass.  252,  47  N.  E.  1002,  refusing  to 
decree  for  profits  ^n  suit  to  enjoin  use  of  name  in  partnership. 

Power  of  equity,  upon  enjoining  unfair  competition  or  infringe- 
ment of  trademark,  etc.,  to  require  payment  pf  damages  sus- 
tained by  complainant,  as  distinguished  from  profits  realized  by 
defendant.    Note,  21  L.  R.  A.  (N.  S.)  527. 

To  give  equity  Jurisdiction  In  patent  case,  other  tlian  by  way  of  Injunc- 
tion, drcumstances  must  be  such  as  to  render  legal  remedy  difficult,  inade- 
quate and  incomplete. 

Approved  in  McMullen  Lumber  Co.  v.  Strother,  136  Fed.  303,  69 
C.  C.  A.  433,  ^here,  under  contracts  for  sale  and  delivery  of  large 
amounts  of  lumber  of  different  grades  at  certain  places,  vendor  gets 
vendee's  i^nt  drunk  and  memoranda  of  delivery  rendered  unreliable, 
bill  of  discovery  lies  in  suit  for  accounting  against  vendor;  Kissinger- 
Ison  Co.  V.  Bradford  Belting  Co.,  123  Fed.  93,  59  C.  C.  A.  221,  holding 
discovery  of  other  United  States  patents  bearing  on  question  of  antici- 
pation not  sufficient  for  bill  of  review  after  an  appeal  in  absence  of 
unusual  circumstances;  Edison  Phonograph  Co.  v.  Hawthorne  &  Sheble 
Mfg.  Co.,  108  Fed.  632,  holding  equity  has  jurisdiction  in  infringement 
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of  patent  when  bill  states  facts  upon  which  right  to  some  equitable  re- 
lief may  properly  vest;  Spring  v.  Domestic  Sewing-Machine  Co.,  13 
Fed.  447,  448,  holding  objection  to  jurisdiction  may  be  raised  at  any 
<  time ;  Bragg  Mfg.  Co.  v.  City  of  Hartford,  56  Fed.  293,  294,  asserting 
jurisdiction  to  enjoin  infringement;  McDonald  v.  Miller,  84  Fed.  345, 
holding  mere  formal  right  to  injunction  insufficient;  Kittle  v.  Hall,  24 
Blatchf .  187,  29  Fed.  511,  and  Jones  v.  Williams,  139  Mo.  99,  37  L.  R.  A. 
709,  40  S.  W.  372,  arguendo. 

Distinguished  in  Luten  v.  Dover  Const.  Co.,  189  Fed.  406,  bill  for 
infringement  of  patent  which  alleges  specific  instance  of  infringement 
by  defendant  without  stating  any  facts  from  which  it  is  to  be  inferred 
that  infringement  is  at  an  end  is  sufficient  for  injunction;  Hat-Sweat 
Mfg.  Co.  V.  Porter,  34  Fed.  747,  holding  equity  may  assume  jurisdic- 
tion to  avoid  multiplicity  of  suits  for  royalties;  Braddock  Glass  Co.  v. 
Macbeth,  64  Fed.  121,  12  C.  C.  A.  70,  holding  fact  that  plaintiffs  have 
ceased  manufacturing  in  district  not  ground  for  refusing  jurisdiction. 

One  who  has  wrongfully  intermeddled  with  property  already  impressed 
with  a  trust  may  be  required  to  account  for  it  as  tmstee. 

Approved  in  Lind  v.  Webber,  36  Nev.  639,  50  L.  R.  A.  (N.  S.)  1046, 
134  Pac.  467,  applying  rule  to  claims  discovered  by  miner  while  work- 
ing under  "grubstake"  agreement;  dissenting  opinion  in  Gamble  v. 
Silver  Peak  Mines,  35  Nev.  338,  133  Pac.  942,  majority  refusing  to  con- 
sider questions  raised  for  first  time  on  motion  for  rehearing. 

Miscellaneous.  Cited  in  Wooster  v.  Crane,  147  Fed.  616,  77  C.  C.  A. 
211,  owner  of  equitable  title  to  copyright  may  sue  in  equity  in  own  name 
for  infringement  where  owner  of  legal  title  is  one  of  infringers ;  United 
States  Mining  Co.  v.  Lawson,  115  Fed.  1008,  holding  bill  failing  to 
show  complainant  is  without  adequate  legal  remedy,  Federal  court  of 
equity  cannot  try  title  merely  because  injunction  is  prayed  to  prevent 
trespass;  Griswold  v.  Hilton,  87  Fed.  256,  incidentally;  Aveline  v. 
Ridenbaugh,  2  Idaho,  158,  9  Pac.  602,  and  Powero  v.  Raymondy  137 
Mass.  485,  not  in  point. 

105  U.  S.  217-224,  26  L.  Ed.  1038,  OEOIIt  NATIOiN-AL  BANK  T.  WATSON- 
TOWN  BANK. 

As  between  owner  of  stock  and  purchaser,  deliTory  of  certlllcat^g,  accom- 
panied by  power  of  attorney,  passes  title,  without  formal  transfer  on  cor- 
poration's books. 

Approved  in  Brady  v.  Irby,  101  Ark.  580,  Ann.  Oas.  1918E,  1064,  142 
R.  W.  1126,  holding  where  stock  is  transferred  and  pledged  to  creditor, 
latter  obtains  equitable  title  thereto  without  transfer  on  corporate 
books  or  filing  certificate  in  county  clerk's  office;  Taft  v.  Presidio  etc. 
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Ry.  Co.,  3  Cal.  Unrep.  168,  22  Pac.  487,  corporation  not  guilty  of  con- 
version in  failing  to  require  indorsement  of  certificate,  where  agent 
misappropriated  stock ;  National  Safe  Deposit  etc.  Co.  y.  Hibbs,  32  App. 
D.  C.  470,  holding  that  requirement  of  transfer  of  stock  on  books  of 
corporation  is  intended  for  its  convenience  and  security  aione;  Man- 
chester St.  Ry.  Co.  V.  WilUams,  71  N.  H.  317,  62  Atl.  464,  holding 
charter  granted  and  all  stock  subscribed  for,  subscription  rights  are 
property  rights  and  capable  of  assignment,  likewise  giving  right  to  par- 
ticipate in  management;  Ardmore  State  Bank  v.  Mason,  30  Okl.  575, 
39  L.E.  A.  (N.  S.)  292,  120  Pac.  1083,  purchaser  of  bank  stock  may 
compel  transfer  of  same  on  books  of  corporation;  Davis  v.  Hardwick, 
43  Tex.  Civ.  75,  94  S.  W.  361,  holding  fact  that  defendant  received 
stock,  caused  it  to  be  marked  "canceled''  and  new  stock  to  be  issued, 
in  his  name,  did  not  necessarily  amount  to  conversion  or  transfer  of 
absolute  title ;  Skinner  v.  Ft.  Wayne  etc.  Ry.  Co.,  58  Fed.  57,  denying 
corporation's  right  to  refuse  transfer  at  request  of  pledgor  holding 
power  of  attorney;  Hubbell  v.  Houghton,  86  Fed.  549,  holding  such 
transfer  carries  individual  liability  to  suit  by  creditors;  Spreckels  v. 
Nevada  Bank,  113  Cal.  278,  54  Am.  St.  Rep.  861,  83  L.  B.  A.  461,  45 
Pac.  331,  and  Gemmell  &  Sinclair  v.  Davis  &  Co.,  75  Md.  552,  32  Am.  St. 
Rep.  416,  23  Atl.  1034,  as  between  owner  and  pledgee,  formal  transfer 
is  unnecessary;  Sibley  v.  Quinsigamond  Nat.  Bank,  133  Mass.  520,  as- 
signee of  insolvent  transferee  in  trust  cannot  claim  stock  as  against 
equitable  owner;  Leyson  v.  Davis,  17  Mont.  292,  31  L.  R.  A.  453,  42 
Pac.  796,  formal  transfer  not  necessary  to  pass  equitable  title;  State 
V.  Butler,  86  Tenn.  622,  8  S.  W.  589,  actual  issue  of  stock  certificates 
not  necessary  to  complete  subscriber's  rights;  Ingles  Land  Co.  v.  Knos- 
ville  Fire  Ins.  Co.  (Tenn.),  53  S.  W.  1114,  arguendo. 

Where  bank  is,  by  charter,  given  lien  upon  stock  for  stockholders'  in- 
del^tednesB,  sale  of  stock,  without  formal  transfer  on  books  passes  title, 
subject  thereto. 

Approved  in  Faulkner  v.  Bank  of  Topeka,  77  Kan.  390,  94  Pac.  155, 
bank  may  refuse  to  transfer  stock  on  books  though  acquired  from  regis- 
tered holder  before  latter  became  indebted  to  bank;  Hammond  v. 
Hastings,  134  U.  S.  403,  38  L.  Ed.  962,  10  Sup.  Ct.  728,  and  Citizens' 
Bank  v.  Kalamazoo  County  Bank,  111  Mich.  320,  69  N.  W.  665,  botli 
following  rule;  Michigan  Trust  Co.  v.  State  Bank,  111  Mich.  312,  69 
N.  W.  647,  holding  lien  extends  to  liability  maturing  after  assignment; 
Kenton  Ins.  Co.  v.  Bowman,  84  Ky.  440,  445,  1  S.  W.  719,  721,  lien  not 
waived  by  taking  oth^  security  from  stockholder;  Morehead  v.  West- 
ern North  Carolina  R.  R.  Co.,  96  N.  C.  366,  2  S.  E.  249,  attaching  cred- 
itor acquires  right  superior  to  that  under  unrecorded  transfer. 

Validity  and  effect  of  provision  in  charter,  statute  or  by-law  creat- 
ing lien  on  stock  in  favor  of  corporation.    Note,  3  Ann.  Oas.  188. 
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Charter  provision,  proUbiting  stodcholders  ftom  traasfexring  stock 
while  indebted  to  bank,  does  not  forbid  bank  to  waive  its  rii^ts  or  i^event 
cashier  acting  under  express  or  implied  anthority  from  directors  to  do  so. 

Approved  in  Porter  v.  Marine  Sav.  Bank,  186  Mich.  364,  153  N.  W. 
22,  bank  not  entitled  to  lien  when  it  knew  that  stock  was  held  in  trost. 
Van  Horn  v.  New  Western  Shingle  Co.,  54  Wash.  122,  103  Pac.  44,  cor- 
poration waived  entry  of  transfer  on  books  where  it  recognized  trans- 
feree as  shareholder;  Bank  of  Commerce  v.  Bank  of  Newport,  63  Fed. 
901,  11  0.  0.  A.  484,  and  St.  Paul  Nat.  Bank  v.  Life  Insurance  Clear- 
ing Co.,  71  Minn.  129,  73  N.  W.  715,  both  following  rule;  Hammond  v. 
Hastings,  134  U.  S.  405,  33  L.  E4.  963,  10  Sup.  Ct.  728,  arguendo. 

Formal  transfer  of  stock  on  bank's  books  vests  title  in  transferee  ftee 
ftom  any  lien  or  claim  of  bank. 

Approved  in  Farmers'  etc.  Bank  v.  Cherokee  Trust  Co.,  32  Okl.  703, 
123  Pac.  154,  bank  held  to  have  waived  lien  by  issuing  new  certificates; 
Lipscomb  v.  Condon,  56  W.  Va.  425,  107  Am.  St.  Bep.  946,  67  L.  B.  A. 
670,  49  S.  E.  395,  attachment  in  favor  of  creditor  of  transferrer  does 
not  prevail  over  title  of  transferee  of  stock  not  transferred  on  books; 
Rieaud  v.  Wilmington  Savings  etc.  Co.,  70  Fed.  428,  17  C.  C.  A.  170, 
holding,  after  such  transfer,  original  holder  is  not  liable  to  assessment; 
Baltimore  etc.  Brick  Co.  v.  Mali,  65  Md.  97,  67  Anv.  Bep.  306,  3  AtL 
288,  valid  gift  inter  vivos  cannot  be  made  without  transfer  on  books; 
Swift  V.  Smith,  65  Md.  435,  57  Am.  Bep.  341,  5  Atl.  538,  unrecorded 
transfer  of  stock  to  single  member  does  not  destroy  old  membership; 
In  re  Ai^us  Printing  Co.,  1  N.  D.  447,  452,  26  Am.  St.  Bep.  650,  655, 
12  L.  B.  A.  788,  790,  48  N.  W.  351,  353,  transfer  on  books  entitles  trans- 
feree to  vote;  Robertson  v.  Sully,  157  N.  Y.  632,  52  N.  E.  671,  waiver 
of  lien  on  stock  releases  holder's  guarantor. 

Where  law  requires  transfer  of  stock  to  be  made  on  books,  all  that  is 
necessary  is  record  of  fact  in  snitable  register  or  stock  list,  or  otber  formal 
entry  on  corporation's  books. 

Approved  in  American  Nat.  Bank  v.  Oriental  Mills,  17  R.  I.  559,  23 
Atl.  798,  holding  record  on  stubs  of  certificate  book  sufficient. 

Bank  inducing  purchase  of  its  stock  by  aasurances  that  it  had  no  adverse 
claim  thereon  cannot  assert  lien  lost  by  its  laches,  and  enforcement  of  which 
would  operate  as  fraud. 

Approved  in  Horton  v.  Mercer,  71  Fed.  156,  18  C.  C.  A.  18,  holding 
purchaser  from  bank  estopped  to  set  up  informality  of  transfer;  Burt 
V.  Bailey,  73  Fed.  696,  19  C.  C.  A.  651,  purchaser  from  bank  cannot 
be  injured  by  latter 's  failure  to  cancel  old  certificates;  Honold  v.  Meyer, 
36  La.  Ann.  590,  purchaser  not  bound  to  inquire  as  to  bank's  right. 
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105  U.  &  224-230,  26  L.  Ed.  11^7,  WABBEK  ▼.  8TODDABT. 

Party  who  can  save  lilmself  ftom  lom  arislxig  from  breacli,  at  trifling 
expense  or  with  reasonable  exertion,  is  hound  to  do  so,  and  can  only  charge 
deliniinent  with  damages  not  so  avoidaUe. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  489,  60  L.  Ed. 
1122,  36  Sup.  Ct.  630,  holding  in  action  under  Employers'  Liability  Act, 
where  verdict  is  based  on  deprivation  of  future  benefits,  ascertained 
amount  of  these  should  be  discounted  to  make  verdict  equivalent  to 
present  value;  Carland  v.  Heckler,  233  Fed.  508,  holding  that  where 
contract  was  that  defendant  was  to  pay  for  use  of  dredge  so  much  per 
day  until  it  was  returned  to  certain  place,  it  was  duty  of  plaintiff  to 
render  all  reasonable  assistance  to  relieve  dredge  when  stranded  on  re- 
turn trip;  Canton-Hughes  Pump  Co.  v.  Uera,  205  Fed.  215,  123  C.  C.  A. 
397,-  holding  evidence  that  plaintiff  received  commissions  from  another 
for  selling  substituted  article  was  matter  of  mitigation  in  action  of 
breach  of  contract  to  pay  plaintiff  commissions  on  sale  of  article ;  West- 
em  Union  Tel.  Co.  v.  Ivy,  177  Fed.  67,  100  C.  C.  A.  481,  holding  in  case 
of  failure  to  deliver  tel^ram,  where  party  could  have  avoided  all  loss 
with  trifling  expense,  he  cannot  recover;  Howard  Supply  Co,  v.  Wells, 
176  Fed.  516,  100  C.  C.  A.  70,  holding  that  the  burden  of  proving  that 
plaintiff  could  have  mitigated  loss  from  failure  to  deliver  goods  was  on 
defendant;  Western  Real  Estate  Trustees  v.  Hughes,  172  Fed.  211,  96 
C.  C.  A.  658,  applying  rule  is  case  of  damages  resulting  from  falling 
wall,  where  plaintiff  could  have  removed  merchandise  out  of  danger; 
Kentucky  Distilleries  etc.  Co.  v.  lillard,  160  Fed.  40,  87  C.  C.  A.  190, 
holding  in  case  where  distilling  company  under  eattle  feeding  contract 
was  bound  to  furnish  troughs,  cattle  owner  was  excused  from  providing 
them  to  mitigate  damages  by  distilling  company's  repeated  promises  to 
provide  them;  D.  A.  Tompkins  Co.  v.  Monticello  Cotton  Oil  Co.,  153 
Fed.  821,  where  person  who  was  to  install  cotton-seed  machinery  noti- 
fied defendant  of  delay  and  not  to  accumulate  seed,  latter  not  justified 
in  accumulating  it,  and  damages  to  it  could  not  be  offset;  Western 
Union  Tel.  Co.  v.  Ivy,  102  Ark.  251,  143  S.  W.  1080,  holding  where 
plaintiff  had  neglected  to  use  reasonable  effort  to  lessen  damages  for 
failure  to  deliver  telegram,  he  was  entitled  only  to  nominal  damages; 
Collins  V.  Twin  Falls  etc.  Water  Co.,  28  Idaho,  9,  152  Pac.  203,  denying 
right  of  settler  to  recover  for  damages  to  crop  where  he  could  have 
constructed  irrigation  ditches;  Harris  v.  Faris-Kesl  Const.  Co.,  13 
Idaho,  224,  89  Pac.  764,  applying  rule  in  case  of  suit  to  recover  damages 
for  alleged  lost  profits  on  contract  for  construction  of  flumes  and  tres- 
tles of  canal;  Bianchi  v.  Del  Valle,  117  La.  592,  42  South.  150,  denying 
recovery  to  husband  and  wife  against  landlord  for  injuries  to  wife 
caused  by  defective  premises  where  husband  failed  to  notify  landlord 
-47 
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of  obvious  defects  whieh  could  have  been  repaired  at  very  small  cost; 
Armistead  v.  Red  River  etc.  R.  R.  Co.,  108  La.  178,  32. South.  459, 
holding  plaintiff's  attempts  to  deliver  cotton  seed  at  profit,  being  ob- 
structed by  defendant's  bridge,  thus  losing  profits,  latter  can  be  held 
for  the  loss;  Creve  Coeur  Lake  Ice  Co.  v.  Tamm,  90  Mo.  App.  197, 
holding  vendor  of  merchantable  commodity  failing  to  furnish  goods  ac- 
cording to  promise,  vendee  must  provide  himself  as  cheaply  as  possi- 
ble in  lightening  the  loss;  Ramsey  v.  Perth  Amboy  Shipbuilding  etc. 
Co.,  72  N.  J.  Eq.  167,  65  Atl.  462,  applying  rule  in  case  of  shif>building 
contract;  Indian  Mt.  etc.  Coal  Co.  v.  Ashville  etc.  Coal  Co.,  134  N.  C. 
588,  47  S.  E.  121,  applying  rule  in  action  on  contract  for  delivery  and 
sale  of  coal;  Stonega  Coke  etc.  Co.  v.  Addington,  112  Va.  813,  37 
L.  B.  A.  (N.  S.)  969,  73  S.  E.  259,  where  owner  of  coal  mines  failed  to 
furnish  certain  appliances  to  contractor,  latter  could  not  recover  value 
of  labor  done  by  reason  of  such  failure  where  appliances  were  in- 
expensive ;  dissenting  opinion  in  Browning  v.  Boswell,  215  Fed.  842,  132 
C.  C.  A.  168,  majority  holding  in  case  of  mining  lease,  court  of  equity 
has  no  power  to  decree  abatement  of  price  lessee  contracted  to  pay  for 
right  to  mine  and  remove  material;  dissenting  opinion  in  Pullman's 
Palace-Car  Co.  v.  King,  99  Fed.  386,  39  C.  C.  A.  573,  majority  holding 
plaintiff's  ticket  virtually  warranting  car  passing  over  linies  named  in 
ticket,  defendant  liable  for  breach  by  plaintiff's  being  compelled  to 
leave  car,  with  enhanced  damages;  Watts  v.  Camors,  115  U.  S.  363, 
29  L.  Ed.  409,  6  Sup.  Ct.  95,  and  Dalbeattie  Steamship  Co.  v.  Card,  59 
Fed.  160,  estimating  damages  against  charterer  for  refusal  to  accept 
vessel;  Dolph  v.  Troy  Laundry  Machinery  Co.,  28  Fed.  558,  estimating 
damages   for  refusal   to   accept   goods   under   contract;    The   Young 
America,  24  Blatchf.  487,  31  Fed.  754,  holding  tug  not  liable  for  injury 
caused  by  negligence  of  town;  Hiltetrant  v.  The  City  of  Chester,  34 
Fed.  430,  owner  of  vessel  injured  in  collision  must  have  her  repaired  at 
as  small  cost  as  possible;  Pennsylvania  Ry.  Co.  v.  Washburn,  50  Fed. 
336,  after  collision,  owner  bound  to  attempt  to  save  cargo;  Nordlinger 
V.  Nelson,  61  Fed.  634,  consignee  bound  to  accept  sweepings  of  cargo 
of  beans  in  reduction  of  damages ;  Lawrence  v.  Porter,  63  Fed.  65,  66, 
67,  26  L.  R.  A.  169^  170,  11  C.  C.  A.  27,  denying  right  to  recover  from 
defaulting  vendor,  where  vendee  made  no  effort  to  recoup;  The  Oscoda, 
70  Fed.  112,  holding  actual  freight  lost  measures  damages  for  breach  of 
towage  contract;  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed.  456, 
20  C.  C.  A.  503,  estimating  damages  for  failure  to  receive  lumber  under 
contract;  Burden  Cent.  etc.  Refining  Co.  v.  Ferris  Sugar  Mfg.  Co.,  78 
Fed.  427,  after  breach  of  contract  to  purchase,  vendee  is  bound  to  try 
and  find  other  purchaser;  Cunningham  Iron  Co.  v.  Warren  Mfg.  Co.,  80 
Fed.  880,  881,  denying  vendee's  right  to  rescind,  where  property  in- 
jured was  easily  repaired;  Bunch  v.  Potts,  57  Ark.  265, s21  S.  W.  438, 
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holding  vendee  bound  to  attempt  to  procure  substitute  for  goods  whicH 
vendor  fails  to  deliver;  Factors'  etc.  Ins.  Co.  v.  Werlein,  42  La.  Ann. 
1053,  11  L.  B.  A.  364,  8  South.  438,  applying  rule  in  case  of  tort  for 
negligence;  Judiee  v.  Southern  Pacific  Co.,.  47  La.  Ann.  257,  16  Soutiil 
817,  holding  punitory  damages  for  breach  not  allowable  in  absenoe  .of 
bad  faith;  Furstenbu:^  v.  Fawsett,  61  Md.  192,  vendor  bound  to  sell 
remainder  of  property  not  taken  by  defaulting  vendee ;  dissenting  opin- 
ion in  Wessels  v.  The  Ceres,  72  Fed.  944,  arguendo. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  526,  69  L.  Ed.  703,  35  Sup.  Ct.  298,  surety  on  bond  of  contractor 
for  complete  construction  of  building  for  entire  price  payable  iu 
progress  payments  is  liable  for  actual  damages  sustained  through  eon- 
tractor's  abandonment  of  contract,  where  owner  enters  into  new  con- 
tract for  different  work  instead  of  exercising  option  to  complete  work  at 
contractor's  exx>ense;  Stoomvart  Maatschaffy  Nederlandsche  Lloyd  v. 
Lind,  170  Fed.  920,  96  C.  C.  A.  134,  holding  where  vessel  was  under 
charter  to  load  at  either  of  one  of  three  ports  at  charterer's  option, 
and  was  ordered  to  one  where  she  could  not  load  without  delay,  she  is 
not  bound  to  remove  to  another  to  save  demurrage ;  J.  J.  Moore  &  Co.  v. 
Cornwall,  144  Fed.  33,  75  C.  C.  A.  180,  ship  owner  not  required  to  accept 
offer  made  during  lay  days  contracted  for  in  charter,  where  charterer 
refused  to  accept  ship  on  erroneous  construction  of  charter  and  owner 
had  reason  to  think  reasons  assigned  would  be  removed;  Lillard  v.  Ken- 
tucky Distilleries  etc!  Co.,  134  Fed.  178,  67  C.  C.  A.  74,  burden  of  prov- 
ing damages  sustained  by  reason  of  failure  to  furnish  cattle-pens  and 
feeding  troughs  under  contract  for  delivery  of  distillery  slop  cpnld 
have  been  minimized  is  on  party  guilty  of  breach;  Allen  v.  Field,  130 
Fed.  653,  66  C.  C.  A.  19,  where  defendant  agreed  to  buy  all  product  of 
plaintiff's  distillery  for  fifteen  seasons,  and  defendant  repudiated  con- 
tract after  two  seasons,  plaintiff  not  bound  to  operate  distillery  during 
remainder  of  term  and  sell  product  to  minimize  damages;  The  Thomas 
P.  Sheldon,  113  Fed.  781,  holding  rule  requiring  reasonable  diligence  of 
injured  party  by  breach  of  contract  means  not  reduced  damages  be- 
cause of  afterthought,  but  refers  to  prudent  acts  at  time;  Bagley  v. 
Cleveland  Rolling  Mill  Co.,  22  Blatchf.  352,  21  Fed.  166,  holding  ven- 
dor's liability  not  lessened  by  vendee's  failure  to  test  goods  when  he 
could  have  done  so;  Pettie  v.  Boston  Tow-Boat  Co.,  49. Fed.  467,  1 
C.  C.  A.  314,  owner  of  barge  injured  in  collision  not  bound  to  try  and 
save  cargo  when  efforts  would  be  useless. 

105  U.  8.  231-234,  26  L.  Ed.  944,  OHATFIELD  T.  BOTUS. 

Whiore  lees  tbaa  all  creditors  for  wbom  assignment  has  been  ^ade  Jotai 
In  salt  to  set  aside  fraudulent  conveyance,  their  distributive  shares,  and 
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not  total  aoBotB,  constltato  yalno  in  controreny,   determining   Snpreme 
Oourt'8  appellate  JnriBcUction. 

Approved  in  Alkire  Grocery  Ck>.  v.'  Ricbesin,  91  Fed.  85,  holding 
amount  claimed  in  creditor's  suit  determines  jurisdiction. 

Miscellaneous.  Cited  in  Gibson  v.  Sbufeldt,  122  U.  S.  36,  30  L.  Ed. 
1087,  7  Sup.  Ct.  1070,  and  Rich  v.  Bray,  37  Fed.  276,  2  L.  B.  A.  227, 
to  point  that  individual  claims  must  equal  jurisdictional  amount. 

106  U.  8.  286-236,  26  L.  Ed.  1018,  HECHT  v.  BOUGHTON. 

Appeal  is  only  method  by  which  Supreme  Court  can  review  judgment 
or  decree  of  territorial  court  trsring  case  without  Jury. 

Approved  in  Bierce  v.  Hutchins,  205  U.  S.  344,  51  L.  Ed.  882,  27 
Sup.  Ct.  624,  United  States  v.  Union  Pacific  R.  R.  Co.,  106  U.  S.  264, 
26  L.  Ed.  1021,  Woolf  v.  Hamilton,  108  U.  S.  15,  27  L.  Ed.  635,  1  Sup. 
Ct.  139,  Murphy  v.  Ramsey,  114  U.  S.  35,  29  L.  Ed.  54,  5  Sup.  Ct.  758, 
United  States  v.  Hailey,  118  U.  S.  235,  80  L.  Ed,  178,  6  Sup.  Ct.  1049. 
Story  V.  Black,  119  U.  S.  237,  80  L.  Ed.  341,  7  Sup.  Ct.  176,  Gregory 
etc.  Min.  Co.  v.  Starr,  141  U.  S.  223,  35  L.  Ed.  716,  11  Sup.  Ct.  914, 
Cameron  v.  United  States,  148  U.  S.  305,  37  L.  Ed.  461,  13  Sup.  Ct.  597, 
Bonnifield  v.  Price,  154  U.  S.  672,  26  L.  Ed.  1022,  14  Sup.  Ct.  1194, 
Upton  V.  Steele,  154  U.  S.  675,  26  L.  Ed.  1069,  14  Sup.  Ct.  1214,  Upton 
V.  Mason,  154  U.  S.  675,  26  L.  Ed.  1069,  4  Sup.  Ct.  1214,  Kahn  v.  Hamil- 
ton, 154  U.  S.  677,  27  L.  Ed.  636,  1  Sup.  Ct.  139,  and  First  Nat.  Bank 
v.  McAndrews,  7  Mont.  436,  17  Pac.  555,  all  following  rule. 

Distinguished  in  Shields  v.  MongoUon  Exploration  Co.,  137  Fed.  643, 
70  C.  C.  A.  123,  under  Alaska  Civ.  Code,  §  504,  Ninth  Circuit  Court  of 
Appeals  has  jurisdiction  on  error  to  review  decree  in  actions  tried  to 
court  to  recover  interest  in  mining  claim. 

"Wtit  of  error  confines  court  to  hill  of  exceptlonB,  or  questions  of  law 
otherwise  presented  hy  record;  appeal,  to  statement  of  facts  and  mlingift 
certified  helow. 

Approved  in  Muhlenberg  County  v.  Dyer,  66  Fed.  635,  13  C.  C.  A. 
64,  holding  decision  on  application  for  mandamus  reviewable  only  by 
writ  of  error. 

Facts  set  forth  in  statement  which  must  accompany  appeal  ftom  ter- 
ritorial court  are  conclusive  on  Supreme  Court. 

Approved  in  Garzot  v.  De  Rubio,  209  U.  S.  285,  52  L.  Ed.  795,  28  Sup. 
Ct.  548,  applying  rule  on  appeal  from  District  Court  of  United  States 
for  Porto  Rico;  Eilers  v.  Boatman,  111  U.  S.  357,  28  L.  Ed.  455,  4  Sup. 
Ct.  432,  holding  Supreme  Court  will  consider  as  matters  of  fact  those 
erroneously  stated  as  matters  of  law ;  Idaho  etc.  Land  Co.  v.  Bradbury, 
132  U.  S.  514,  515,  33  L.  Ed.  436,  437,  10  Sup.  Ct.  178,  179,  refusing  to 
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determine  as  to  weight  of  evidence ;  San  Pedro  etc.  Co.  v.  United  States, 
146  U.  S.  131,  86  L.  Ed,  914, 13  Sup.  Ct.  97,  and  Naeglin  v.  De  Cordoba, 
171  U.  S.  640,  43  L.  Ed.  315,  19  Sup.  Ct.  36,  both  holding  only  question 
is  whether  facts  sustain  decree;  Grayson  v.  Lynch,  163  U.  ^.  473,  41 
L.  Ed.  232, 16  Sup.  Ct.  1067,  holding  judgment  reversible  only  for  errors 
apparent  on  record;  Marshall  v.  Burtis,  172  U.  S.  635,  43  L.  Ed.  579, 
19  Sup.  Ct.  292,  affirming  judgment  where  there  was  no  statement  of 
facts. 

105  U.  a  237-248,  26  L.  Ed.  1018,  DAVENPOBT  V.  COX7NTY  OF  DODGE. 

County  precincts  in  Nebraska  have  no  corporate  existence^  and  cannot 
sue  or  "be  sued;  accordingly,  where  bonds  are  Issued  by  county  commissioners, 
pursuant  to  precinct  vote,  they  are  enforceable  by  suit  against  county.  Judg- 
ment in  which  is  to  he  collected  by  tax  on  property  in  precinct. 

Approved  in  Lauderdale  County  v.  Kittle,  229  Fed.  600,  holding 
county  liable  on  contracts  for  construction  of  roads  in  road  districts; 
Bates  County  v.  Wills,  190  Fed.  527,  111  C.  C.  A.  354,  holding  under 
Missouri  Drainage  Act  a  contract  let  by  engineer  on  behalf  of  county 
for  drainage  work  is  a  special  county  contract,  work  for  which  is  pay- 
able by  assessment  on  district  lands,  and  county  alone  is  suable  thereon ; 
Mather  v.  San  Francisco,  115  Fed.  39,  40,  52  C.  C.  A.  631,  holding  bonds 
issued  regularly  by  supervisors  for  widening  street,  holders  may  sue 
corporation  in  Federal  court  and  compel  provision  for  raising  special 
fund ;  Clapp  v.  Otoe  Co.,  104  Fed.  479,  45  C.  C.  A.  579,  holding  bonds 
issued  by  county  board  conmiission  in  Nebraska,  upon  favorable  vote 
of  precinct  electors,  are  bonds  of  county  whose  board  issued  them; 
Meyer  v.  San  Francisco,  150  Cal.  136,  10  L.  R.  A.  (N.  S.)  110,  88  Pac. 
724,  holding  plaintiff  could  maintain  action  against  city  on  bonds  not  to 
enforce  payment,  but  to  establish  and  perpetuate  them  as  claim  upon 
funds  to  be  raised  under  act;  City  of  Charlotte  v.  American  Trust  Co., 
159  N.  C.  391,  74  S.  E.  1055,  holding  ''street  improvement  bonds''  are 
direct  obligation  of  city;  John  W.  Tuthill  Lumber  Co.  v.  McMackin,  31 
S.  D.  511,  141  N.  W.  384,  county  held  to  be  legal  entity  for  performance 
of  drainage  work;  United  States  v.  Dodge  County,  110  U.  S.  162,  28 
L.  Ed.  105,  3  Sup.  Ct.  593,  Blair  v.  Cuming  County,  111  U.  S.  367,  28 
L.  Ed.  459,  4  Sup.  Ct.  451,  and  Nemaha  County  v.  Frank,  120  U.  S.  46, 
SO  L.  Ed.  586,  7  Sup.  Ct.  398,  all  following  rule ;  Aylesworth  v.  Gratiot 
County,  43  Fed.  353,  ruling  similarly  as  to  bonds  voted  by  township; 
Breckinridge  County  v.  McCracken,  61  Fed.  199,  9  C.  C.  A.  442,  and 
Neale  v.  County  Court,  43  W.  Va.  98,  100,  27  S.  E.  374,  by  magisterial 
district;  dissenting  opinion  in  John  W.  Tuthill  Lumber  Co.^v.  McMackin, 
30  S.  D.  352,  138  N.  W.  963,  majority  holding  materialman  who  has 
furnished  material  for  construction  of  drainage  ditch  is  not  entitled  to 
lien  against  county. 
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-Distinguished  in  Folsom  v.  Greenwood  County,  130  Fed.  732,  734, 
county  in  South  Carolina  is  not  liable  for  payment  of  bonds  issued  be- 
fore county  created  by  township,  which  was  at  time  in  another  county 
but  has  since  its  territory  included  in  new  county  been  dissolved;  Meath 
V.  PhiUips  County,  108  U.  S.  656,  27  L.  Ed.  820,  2  Sup.  Ct.  870,  where 
statutory  intention  was  to  bind  levee  districts  only;  Kimball  v.  Board 
of  Commissioners,  21  Fed.  147,  148,  holding  precinct  bonds  constitute 
county  liability,  within  constitutional  limit  of  county  indebtedness; 
Liiebman  v.  San  Francisco,  11  Sawy.  171,  24  Fed.  721,  holding  city  and 
county  not  suable  on  bonds  issued  by  board  of  public  works  to  improve 
particular  street. 

.;  Mandamus  will  not  issue  ftom  Federal  court  to  compel  levy  of  tax  to 
flaitisf  y  county  bonds  until  judgment  has  been  obtained  in  suit  on  sach  bonds. 

Approved  in  City  of  Harper  v.  Daniels,  211  Fed.  62, 129  C.  C.  A.  242, 
holding  it  imperative  that  plaintiff  should  reduce  his  claim  to  judgment 
before  he  could  maintain  mandamus  proceedings;  Whitaker  &  Ray  Co. 
v.,, Roberts,  156  Fed.  886,  holding  that  prior  to  allowance  of  claims 
against  school  district  by  judgment,  proceedings  will  not  lie  to  compel 
payment  of  claims;  dissenting  opinion  in  Grand  County  v.  People,  16 
Colo.  App.  246,  64  Pao.  686,  majority  holding  party  obtaining  judg- 
ment against  county,  the  judgment  concludes  county,  and  plaintiff  may 
maintain  application  for  mandamus  compelling  county  to  levy  tax; 
Township  of  Chickaming  v.  Carpenter,  106  U.  S.  666,  27  L.  Ed.  808, 
1  Sup,  Ct.  621,  Fuller  v.  Ayelsworth,  76  Fed.  699,  701,  21  C.  C.  A.  605, 
Stryker  v.  Board  of  Commissioners  of  Grand  County,  77  Fed.  574,  23 
C.  C.  A.  286,  and  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  3,  all  following 
rule;  Louisiana  v.  Jumel,  107  U.  S.  727,  27  L.  Ed.  454,  2  Sup.  Ct.  141, 
reding  writ  to  compel  State  officers  to  devote  taxes  collected  to  pay- 
ment of  bonds  (but  see  dissenting  opinion  in  107  U.  S.  762^  27  L.  Ed. 
466,  2  Sup.  Ct.  170) ;  Rosenbaum  v.  Bauer,  120  U.  S.  466,  80  L.  Ed.  745, 
7  S.up;  Ct.  636,  holding  mandamus  proceeding  to  compel  payment  of 
interest  on  bonds  not  removable  to  Federal  court  (but  see  dissenting 
opinion  in  120  U.  S.  462,  30  L.  Ed.  748,  7  Sup.  Ct.  639) ;  Board  of  Com- 
missioners of  Lake  County  v.  Piatt,  79  Fed.  672,  26  C.  C.  A.  87,  holding 
judgment  is  conclusive  of  authority  to  issue  bonds;  People  v.  Gtetzen- 
dauer,  137  HI.  260,  34  N.  E.  303,  issuing  writ  where  claim  to  proceeds 
of  bonds  reduced  to  judgment;  Rio  Grande  County  v.  Burpee,  24  Colo. 
59,  48  Pac.  539,  holding  court  cannot  go  behind  judgment  to  determine 
validity  of  claim;  Goldsmith  v.  Baker  City,  31  Or.  266,  49  Pac.  974, 
claim  under  city  warrant  should  be  reduced  to  judgment ;  Eang  v.  Board 
of  Commissfoners  of  Grand  County,  77  Fed.  686,  23  C.  C.  A.  348, 
arguendo. 
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Whether  and  how  mimicipality  may. be  compelled  to  levy  tax  to  pay 
obligations  which  are  due  when  no  special  statutory  provision  is 
made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  545. 

Practice  of  State  courts  In  issuing  mandamus  cannot  control  iiroceedingB 
in  Federal  courts. 

Approved  in  dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co., 
235  U.  S.  496,  59  L.  Ed.  329,  35  Sup.  Ct.  173,  majority  holding  suit  by 
depositor  of  bank  against  State  banking  board  and  bank  commissioner 
to  compel  action  of  depositors'  guaranty  fund  is  suit  against  State  and 
cannot  be  maintained  in  Federal  courts. 

Courts  of  United  States  can  grant  mandamus  only  in  aid  of  an  existing 
Jurisdiction;  Judgment  obtained  is  condition  precedent. 

Approved  in  North  Carolina  Corp.  Commission  v.  Southern  Ry.  Co., 
151  N.  C.  454,  66  S.  E.  431,  holding  proceeding  for  original  writ  of 
mandamus  is  not  ''suit  of  civil  nature''  at  law  or  equity  within  removal 
acts ;  State  v.  White  River  Valley  Ry.  Co.,  27  S.  D.  69,  129  N.  W.  1036, 
original  proceeding  for  mandamus  in  State  Supreme  Court  is  not  remov- 
able to  Federal  Circuit  Court;  United  States  v.  Pearson,  24  Blatchf. 
455,  32  Fed.  310,  and  In  re  Forsyth,  78  Fed.  301,  both  denying  authority 
to  issue  original  writ;  Rosenbaum  v.  Board  of  Supervisors,  U  Sawy. 
621,  28  Fed.  224,  and  State  of  Indiana  v.  Lake  Erie  etc.^Ry.  Co.,  a5 
Fed.  3,  both  holding  proceeding  for  original  writ  not  removable  to 
Federal  court. 

Miscellaneous.  Cited  in  Pratt  v.  Langston  Mercantile  Co.,  Ill  Mo. 
App.  103,  85  S.  W.  136,  instrument  having  clause  with  sum  affixed  as 
penalty  binding  signers  to  pay  same  conditioned  that  it  may  be  avoided 
by  their  performing  their  part  of  contract  is  bond,  though  it  has  no 
surety. 

i05  U.  S.  244-246,  26  L.  Ed.  986,  UNITED  STATES  y.  TTLEB. 

Betired  of&ce^  are  still  in  military  service,  and  increased  pay  of  ten 
per  cent  for  each  five  years'  service  applies  to  years  passed  in  service  after 
retirement,  as  well  as  before. 

A])proved  in  United  States  v.  Mills,  197  U.  S.  226,  227,  49  L.  Ed. 
734,  25  Sup.  Ct.  434,  pay  on  which  increased  pay  to  army  officer  serving 
in  Philippines  is  computed  under  acts  of  1900  and  1901,  includes 
longevity  pay  under  Rev.  Stats.,  §  1262;  United  States  v.  Gillmore,  189 
Fed.  763,  holding  army  officer  is  not  discharged  from  service  by  his 
retirement;  State  v.  Dudley,  173  Ind.  639,  91  N.  E.  230,  holding  un- 
mounted captain  of  National  Guard  who  has  served  over  fifteen  yean 
and  is  called  into  service  is  entitled  to  thirty  per  cent  additional  pay; 


106  U.  S.  247-249       NOTES  ON  U.  S.  REPORTS.  T44 

Hill  V.  Territory,  2  Wash.  Ter.  163,  7  Pac.  66,  holding  retired  officer 
disqualified  from  holding  civil  office  in  territory. 

Distinguished  in  Reed  v.  Sehon,  2  Cal.  App.  59,  83  Pac.  79,  retired 
army  officer  is  not  holding  office  within  Const.,  art.  IV,  §  20,  making 
person  holding  lucrative  office  under  United  States  ineligible  to  State 
office ;  Thornley  v.  United  States,  113  U.  S.  315,  28  L.  Ed.  1001,  5  Sup. 
Ct.  493,  under  statute  relating  to  retired  navy  officers;  People  v.  Duano, 
121  N.  T.  376,  24  N.  E.  847,  holding  retirement  for  age  renders  office 
vacant. 

Ten  per  centum  increased  pay«  allowed  by  statnta  for  each  Ato  yeax# 
additional  service,  1b  computable  on  sum  primarily  fixed  as  annual  salary, 
with  Increase  for  each  five  years  previously  earned  added. 

Approved  in  United  States  v.  Morton,  112  U.  S.  7,  28  L.  Ed.  615,  5 
Sup.  Ct.  4,  holding  term  of  service  at  West  Point  should  be  included. 

Distinguished  in  Plummer  v.  United  States,  224  U.  S.  144,  66  L.  Ed. 
702,  32  Sup.  Ct.  467,  longevity  pay  under  act  of  1908  must  be  computed 
on  yearly  pay  of  the  grade;  United  States  v.  Miller,  208  U.  S.  37,  52 
L.  Ed.  879,  28  Sup.  Ct.  199,  longevity  pay  of  naval  lieutenant  is  not 
to  be  based  on  his  increased  allowance  as  aid  to  rear  admiral  under  act 
of  1882. 

Miscellaneous.  Cited  erroneously  in  Runkle  v.  United  States^  122 
U.  S.  658,  80  L.  Ed.  1171,  7  Sup.  Ct.  1142. 

106  TT.  S.  247-249,  26  L.  Ed.  986,  SUBLET  y.  FUNT. 

Defendant  in  foreclosure  suit,  in.  which  decree  ordered  sale  wlthooli 
right  of  redemption,  cannot  file  bill  to  review  and  reverse  part  of  decree 
densrlng  statutory  right,  after  statutory  period  for  redemptUm  has  expired. 

Approved  in  United  States  v.  Salomon,  231  Fed.  464,  holding  bill  of 
review  will  not  lie  unless  party  is  aggrieved  by  decree;  National  Nickel 
Co.  V.  Nevada  Nickel  Syndicate,  112  Fed.  48,  50  C.  C.  A.  113,  holdii^ 
defendant  in  foreclosure  suit,  court  having  jurisdiction  of  parties  and 
subject  matter,  who  raised  no  objection  thereto  till  subsequent  to  statu- 
tory period  is  barred;  Logan  Co.  v.  McKinley  etc.  Trust  Co.,  70  Neb. 
413,  101  N.  W.  993,  absolute  order  confirming  tax  sale  which  deprives 
decree  debtor  of  right  of  redemption  from  tax  sale  given  by  statute  or 
Constitution  is  erroneous;  Andrews  v.  National  Foundry  etc.  Works,  77 
Fed.  776,  86  L.  R.  A.  154,  23  C.  C.  A.  454,  holding  sale  under  foreclosure 
not  attackable  collaterally;  Hyman  v.  Bogue,  135  111.  16,  26  N.  E.  41, 
holding  right  must  be  exercised  according  to  statute. 

Distinguished  in  Mason  v.  Northwestern  Mut.  Life  Ins.  Co.,  106  U.  S. 
164,  165,  27  L.  Ed.  180,  1  Sup.  Ct.  166,  where  remedy  was  sought  by 
appeal  to  set  aside  decree. 
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Who  is  entitled  to  file  bill  of  review.    Note,  Ann.  Gas.  1914G,  128. 

Time  within  which  bill  of  review  most  be  brought.    Note,  6  Ann. 
Gas.  330. 

Right  to  bill  of  review  as  dependent   upon  interest.    Note,   86 
L.  R.  A.  388. 

105  U.  r.  249-252,  26  li.  Ed.  1070,  8GHEFFE&  V.  WABHINaTON  OITT 
ElJ.  K.  B.  GO. 

Railway  collision  injuxtng  passenger  to  sadi  extent  that  he  became 
deranged,  and  committed  suicide  eight  months  later,  cannot  be  charged  as 
proximate  cause  of  death,  for  which  company  is  liable. 

Approved  in  Jarnagin  v.  Travelers'  Prot.  Assn.,  133  Fed.  895,  896, 
68  L.  R.  A.  499,  66  C.  C.  A.  622,  where  deceased  died  from  shot  fired 
by  third  party  while  in  custody  of  officer,  proximate  cause  of  death 
was  shot  and  not  negligence  of  officer  in  failing,  to  protect  him;  St. 
Louis  etc.  Ry.  Co.  v.  Bragg,  69  Ark.  405,  64  S.  W.  227,  holding  nervous 
prostration  alleged  caused  by  plaintiff's  discovering  she  had  to  cross 
cattle-guard,  train  approaching,  not  natural  and  probable  consequence 
of  defendant's  n^ligence;  Brown  v.  American  Steel  etc.  Co.,  43  Ind. 
App.  569,  572,  88  N.  E.  84,  85,  holding  in  case  where  injuries  produced 
insanity  which  produced  suicide,  proof  that  suicide  was  capable  of  con- 
ceiving purpose  of  taking  life  justified  direction  of  verdict  for  defend- 
ant ;  Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  532,  80  L.  Ed.  742,  7  Sup. 
Ct.  688  (affirming  27  Fed.  47,  50),  holding  death  from  hanging  while 
insane  is  result  of  immediate  physical  act,  and  not  of  "bodily  infirmity 
or  disease,"  within  insurance  policy. 

Distinguished  in  Bohaker  v.  Travelers'  Ins.  Co.,  215  Mass.  35,  46 
L.  R.  A.  (N.  8.)  548,  102  N.  £.  344,  holding  that  fall,  not  suicide,  was 
proximate  cause  of  death,  and  insurance  company  was  liable  on  policy; 
Travelers'  Ins.  €o.  v.  Melick,  65  Fed.  185,  27  L.  R.  A.  633,  12  C.  C.  A. 
554,  holding  insurance  company  liable  where  insured,  while  in  spasms 
of  lockjaw,  caused  by  accidental  gunshot  wound,  committed  suicide. 

Statutes  giving  right  of  action  for  injuries  causing  death.    Note, 
48  Am.  Dec.  635. 

Actions  for  the  death  of  a  human  being.    Note,  70  Am.  8t.  Rep. 

680. 
Civil  liability  for  causing  suicide.    Note,  47  L.  R.  A.  (N.  8.)  1010. 

To  warrant  finding  that  negligence,  or  act  amounlEing  to  wanton  wrongs 
is  proximate  cause  of  injury,  it  must  appear  that  injury  was  natural  and 
probable  consequence  thereof,  and  ought  to  have  been  foreseen  in  light  of 
attending  circumstances. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Calhoun,  213  U.  S.  8,  53  L.  Ed. 
674,  29  Sup.  Ct.  321,  holding  railway  not  bound  to  light  platform  at 
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end  where  baggage  truck  is  left;  Delaware  &  Hudson  Co.  y.  Ketz,  233 
Fed.  35,  applying  rule  in  action  for  death  of  railroad  employee  who  fell 
from  unguarded  bridge;  City  of  Memphis  v.  Board  of  Directors  of  St. 
Francis  Levee  District,  231  Fed.  223,  railroad  building  embankments 
on  river,  which  caused  no  injury  until  levee  district  constructed  levees 
so  that  high  water  in  river  backed  up  and  overflowed  is  not  liable  for 
damage  as  building  of  levees  was  not  foreseen;  The  May  McGuirl,  215 
Fed.  808,  where  tug  towing  barge  at  night  broke  hawser  and  thereafter 
tug  captain  allowed  barge  to  fall  back  into  a  slip,  where  it  struck  an- 
other vessel,  handling  of  tug  in  last  maneuver  was  proximate  cause  of 
injury;  Jennings  v.  Davis,  187  Fed.  712,  109  C.  C.  A.  451,  holding  leak- 
age of  oil  pipe-line,  causing  Are  started  by  third  person  not  proximate 
cause  of  destruction  of  building;  Winters  v.  Baltimore  &  0.  R.  Co., 
177  Fed.  50,  100  C.  C.  A.  462,  applying  rule  in  action  for  injuries  to 
railroad  trackman  on  question  of  contributory  negligence;  Richmond 
Coal  Co.  V.  Commercial  Union  Assur.  Co.,  169  Fed.  748,  749,  752,  754, 
17  Ann.  Gas.  1092,  95  C.  C.  A.  178,  discussing  question  of  proximate 
cause  in  action  on  fire  policy  construing  earthquake  clause  where  prop- 
erty was  destroyed  by  fire;  Toledo  St.  L.  &  W.  R.  Co.  ▼.  Konnts,  168 
Fed.  838,  94  C.  C.  A.  244,  holding  railroad  company  liable  for  death  of 
employee  caused  by  catching  his  foot  in  unblocked  frog;  Williamsburgh 
City  Fire  Ins.  Co.  v.  Willard,  164  Fed.  407,  21  L.  R.  A.  (N.  S.)  108, 
90  C.  C.  A.  392,  holding  insurer  liable  for  loss  of  property  caused  by 
fire  started  by  earthquake;  Mella  v.  Northern  S.  8.  Co.,  162  Fed.  503, 
505,  510,  holding  unnecessary  giving  of  chloroform,  and  not  injury,  was 
proximate  cause  of  death;  Teis  v.  Smuggler  Min.  Co.,  158  Fed.  267,  15 
L.  R.  A.  (N.  8.)  898,  85  C.  C.  A.  478,  holding  negligence  of  mine  owner 
in  permitting  gas  in  mine  was  not  proximate  cause  of  plaintiff's  broken 
leg ;  Gwyn  v.  Cincinnati  etc.  R.  Co.,  156  Fed.  91,  83  C.  C.  A.  648,  hold- 
ing that  although  deceased  was  put  off  train  at  dangerous  place,  he  had 
passed  such  danger,  and  death  was  result  of  his  own  voluntary  act; 
United  States  Fidelity  &  Guaranty  Co.  v.  Des  Moines  Nat.  Bank,  145 
Fed.  280,  74  C.  C.  A.  553,  applying  rule  in  action  on  fidelity  bond  of 
bank  teller  for  loss  of  money  while  teller  temiwrarily  absent;  W.  K. 
Niver  Coal  Co.  v.  Cheronea  S.  S.  Co.,  142  Fed.  410,  where  large  quan- 
tities of  coal  brought  from  Wales  on  account  of  Pennsylvania  strike 
and  congestion  of  vessels  caused  delay  in  discharging,  strike  not  proxi- 
mate cause  of  delay  within  charter  exempting  from  demurrage  for  de- 
lay caused  by  strikes;  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed.  474, 
68  C.  C.  A.  177,  in  action  for  loss  of  goods  by  fire  while  in  carrier's 
possession  through  failure  to  protJect  goods,  failure  to  distinguish  be- 
tween proximate  and   remote   cause  not  reversible  error,  where  jury 
instructed  that  defendant's  negligence  must  have  been  direct  cause  of 
loss;  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry.  Co..  135  Fed.  142, 
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where  cattle  shipped  were  unable  to  reach  destination  on  accourit  .df'* 
flood,  and  shipment  diverted  and  cattle  put  in  yards,  and  unprecedeiHed.' 
flood  coming  on,  cattle  driven  into  overhead  viaducts,  where  many  died 
or  were  injured,  proximate  cause  was  flood;  Lauterer  v.  Manhattan  Ry. 
Co.,  128  Fed,  544,  545,  63  C.  C.  A.  38,  holding  one  attempting  to  board 
moving  train  assumes  risk  and  cannot  recover  when  fatally  crushed  be- 
tween train  and  station ;  Cole  v.  German  Savings  &  Loan  Soc,  124  Fed. 
122,  63  L.  E.  A.  416,  59  C.  C.  A.  593,  holding  plaintiff  falling  down 
elevator  opened  by  supposed  elevator  boy,  elevator  being  above  hall 
quite  dark,  boy's  act  and  not  defendant's  caused  injury;  Kelly  v.  Jutte ; 
&  Foley  Co.,  104  Fed.  958,  44  C.  C.  A.  274,  holding  injury  not  due  lo 
owner's  failure  to  furnish  reasonably  safe  place  and  appliances,  but 
solely  from  foreman's  negligence,  fellow-servant  rule  applies;  St.  Louis 
etc.  Ry.  Co.  v.  Steel,  119  Ark.  369,  178  S.  W.  323,  holding  one  negli- 
gently injuring  deceased  is  not  liable  for  his  death  caused  from  subse- 
quently contracting  typhoid  fever;  Ultima  Thule  etc.  R.  Co.  v.  Benton^ 
86  Ark.  291,  110  S.  W.  1038,  railroad  company  held  not  liable  for  in, 
jury  where  stick  of  wood  thrown  from  car  rebounded;  York  v.  St. 
Louis  etc.  Ry.  Co.,  86  Ark.  248, 110  S.  W.  804,  holding,  in  juries  to  brake- 
man  while  uncoupling  cars  are  natural  and  probable  result  of  failure 
of  defendant  company  to  provide  automatic  couplers ;  St.  Louis  etc..  Ry.. 
Co.  v.  Harrison,  76  Ark.  434,  89  S.  W.  54,  in  action  against  carrier  for 
assault  by  conductor  during  altercation  over  pass,  error  to  refuse  chaise 
that  jury  should  not  consider  fact  that  defendant  negligently  wrote 
date  on  pass  so  that  it  appeared  to  expire  on  May  1st  instead  of  May 
10th;  Fererro  v.  Western  Union  Telegraph  Co.,  9  App.  D.  C.  475,  85 
L.  R.  A.  548,  holding  action  may  be  maintained  against  telegraph  com- 
pany for  damages  arising  from  negligent  alteration  of  message;  Cleve- 
land etc.  R.  R.  Co.  V.  Stewart,  24  Ind.  App.  385,  56  N.  E.  921,  holding 
complaint  showing  injury  caused  by  fright  only,  not  connected  with  any 
physical  injury  to  plaintiff,  fails  to  show  defendant's  negligence  as; 
proximate  cause;  Watters  v.  Waterloo,.  126  Iowa,  205,  101  N.  W.  874, 
where  plaintiff  injured  by  fall  caused  by  defective  sidewalk,  which  fall 
caused  him  to  suffer  from*  dizziness,  fall  and  dizziness  not  proximate 
cause  of  injury  sustained  by  fall  on  another  street  due  to  failure  of 
city  to  clear  sidewalk  of  ice;  Parmenter  v.  City  of  Marion,  113  low-a, 
303,  85  N.  W.  92,  holding  instruction  was  erroneous  that  if  defendant 
permitting  certain  platform  to  be  so  constructed,  letting  objects  drop, 
the  assumption  being  that  objects  were  left  thereon;  Setter  v.  M^ys- 
ville,  114  Ky.  70,  69  S.  W.  1075,  where  plaintiff  alleged  city  negligently 
permitted  street  to  be  so  obstructed  that  only  narrow  path  l^ft  be- 
tween car  tracks  and  obstruction,  city  not  liable  for  injury  caused' -by 
street-car  where  motorman  could  have  discovered  peril  in  time  to  avoid*, 
accident ;  Rossey  v.  Lawrence,  123  La.  1069,  17  Ann.  Gas.  484,  49  South. 
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706,  holding  where  minor  employee  slipped  and  fell  and  hand  was 
caught  in  exposed  cogwheel,  defendant's  negligence  was  one  for  jury; 
Larson  v.  Boston  Elevated  Ry.  Co.,  212  Mass.  268,  98  N.  E.  1051,  allow- 
ing damages  where  tuberculosis,  already  latent  in  system,  was  rendered 
active  by  diminished  resistance  due  to  injuries;  In  re  Bums,  218  Mass» 
12, 105  N.  E.  603,  5  N.  C.  C.  A.  642,  injury  compelling  patient  to  remain 
in  bed  held  proximate  cause  of  death  which  resulted  from  bed  sore; 
Baltimore  City  etc.  Ry.  Co.  v.  Tanner,  90  Md.  319,  45  Atl.  189,  holding 
expert  may  state  whether  deafness  of  person  injured  was  natural  and 
probable  result  of  the  accident;  Daniels  v.  New  York  etc.  R.  R.  Co., 
183  Mass.  399,  67  N.  E.  426,  holding  instruction  advocating  recovery 
where  injured  one  committed  suicide  during  insanity,  if  he  had  not 
''rational  volition,"  is  misleading;  Moffatt  Com.  Co.  v.  Union  Pac.  Ry. 
Co.,  113  Mo.  App.  547,  88  S.  W.  117,  carrier  not  liable  for  injuries  to 
goods  caused  by  unforeseen  flood  to  which  carrier's  negligent  delay  in 
moving  goods*  subjected  them ;  Miller  v.  Baltimore  etc.  R.  Co.,  78  Ohio 
St.  323,  125  Am.  St.  Bep.  699,  18  L.  B.  A.  (IJf.  S.)  949,  85  N.  E.  503, 
holding  no  liability  exists  from  acts  of  negligence  causing  mere  fright, 
even  though  illness  results,  where  acts  were  neither  willful  nor  mali- 
ciond;  Stephens  v.  Oklahoma  City  Ry.  Co.,  28  Okl.  350,  88  L.  B.  A. 
(N.  8.)  1007,  114  Pac.  615,  holding  where  motorman  failed  to  stop 
cars  and  take  on  passengers  who  afterward  were  injured  by  fire  wagons, 
motorman 's  failure  to  stop  was  not  proximate  cause  of  accident;  Mont- 
gomery V.  Southern  Mut.  Ins.  Co.,  242  Pa.  92,  51  L.  B.  A.  (N.  8.)  518, 
88  Atl.  926,  holding  proximate  cause  of  loss  was  fire  of  adjoining  build- 
ing and  not  locomotive  that  set  adjoining  building  afire;  Southwestern 
Telegraph  etc.  Co.  v.  Solomon,  64  Tex.  Civ.  311,  117  S.  W.  217,  apply- 
ing rule  in  denying  recovery  by  representatives  of  decedent  for  breach 
of  contract  to  provide  telephone  service;  Allison  v.  City  of  Fredricks- 
burg,  112  Va.  246,  249,  71  S.  E.  527,  528,  applying  rule  in  holding  court 
properly  took  from  jury  question  whether  sarcoma  and  loss  of  1^  was 
proximate  result  of  injury  caused  by  negligence  of  defendant;  Chesa- 
peake etc.  Ry.  Co.  v.  Wills,  111  Va.  39,  82  L.  B.  A.  (N.  8.)  280,  68  S.  E, 
397,  though  passenger  was  negligently  permitted  to  board  wrong  train, 
railroad  company  was  not  liable  for  injury  where  he  jumped  from  train 
while  in  motion;  Board  of  Trade  Bldg.  Corp.  v.  Cralle,  109  Va.  252, 
182  Am.  St.  Bep.  917,  22  L.  B.  A.  (N.  8.)  297,  63  S.  E.  997,  holding 
owner  of  elevator  not  liable  where  boy  not  in  his  employ  ran  elevator 
and  plaintiff  was  injured;  Ottevaere  v.  City  of  Spokane,  89  Wash.  683, 
155  Pac.  147,  holding  city  that  installed  leaky  water-meter  was  not  re- 
sponsible for  injury  caused  by  slipping  on  floor  wet  from  such  leak; 
Bodkin  v.  Western  Union  Tel.  Co.,  31  Fed.  136,  holding  damages  for 
nondelivery  of  telegram  must  be  confined  to  loss  which  was  to  be  fore- 
seen; Cornwall  v.  The  New  York,  38  Fed.  710,  steamer  is  not  liable 
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for  total  loss  of  vessel  proceeding  on  voyage  after  accident  which  in- 
jured her;  Pike  v.  Grand  Trunk  Ry.,  39  Fed.  258,  railway  is  not  liable 
for  injury  caused  to  person  voluntarily  attempting  to  extinguish  fire 
caused  by  locomotive;  Northwestern  Transp.  Co.  v.  Boston  Marine  Ins. 
Co.,  41  Fed.  804,  and  Kenedy  v.  The  R.  D.  Bibber,  50  Fed.  845,  2 
C.  C.  A.  50,  storm,  and  not  master's  n^ligence,  was  cause  of  found- 
ing, and  loss  was  from  "danger  of  seas'' ;  Chicago  etc.  Ry.  Co.  v.  Elliott, 
55  Fed.  954,  20  L.  B.  A.  587,  5  C.  C.  A.  347,  reliance  on  conductor's 
statements  did  not  render  company  liable  to  plaintiff,  who  was  also 
negligent;  Haile's  Curator  v.  Texas  etc.  Ry.  Co.,  60  Fed.  560,  23 
L.  R.  A.  777,  9  C.  C.  A.  134,  railway  c<>mpany  not  liable  for  insanity 
resulting  from  fright;  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed. 
406,  27  L.  R.  A.  587,  11  C.  C.  A.  253,  failure  to  have  proper  valve  on 
oil  car  was  not  proximate  cause  of  explosion  after  ignition  of  leaking 
oil;  The  Paunpeck,  86  Fed.  926,  30  C.  C.  A.  494,  n^ligence  of  tug 
necessitating  reversing  by  steamer,  not  cause  of  latter's  collision  with 
another  vessel;  Berlin  Mills  Co.  v.  Croteau,  88  Fed.  863,  32  C.  C.  A. 
126,  defendant  not  liable  for  injury  resulting  directly  from  plaintiff's 
misapprehension  of  employee's  warning;  Thompson  v.  Louisville  etc. 
Ry.  Co.,  91  Ala.  499,  11  L.  R.  A.  147,  8  South.  407,  company  not  liable 
for  death  caused  directly  by  poison  negligently  given,  contrary  to  at- 
tending physician's  orders;  Braun  v.  Craven,  175  111.  411,  42  L.  R.  A. 
202,  51  N.  E.  661,  no  liability  chargeable  by  negligence  resulting  in 
mere  fright  or  terror,  later  causing  illness;  New  York  etc.  Ry.  Co.  v. 
Perriguey,  138  Ind.  421,  34  N.  E.  235,  neglect  to  furnish  proper  head- 
lights was  not  cause  of  employee's  injury,  where  accident  rendered 
probable  by  fellow-servant's  disobedience  of  orders;  West  v.  Ward,  77 
Iowa,  325,  14  Am.  St.  Rep.  285,  42  N.  W.  310,  person  responsible  for 
keeping  fences  in  repair  liable  for  injury  to  stock  escaping;  Ochiltree 
V.  Chicago  etc.  Ry.  Co.,  93  Iowa,  638,  62  N.  W.  11,  unnecessary  whis- 
tling before  reaching  crossing  is  not  proximate  cause  of  injury  resulting 
from  runaway;  Chicago  etc.  Ry.  Co.  v.  Bell,  1  Kan.  App.  76,  41  Pac. 
211,  company's  carelessness  in  allowing  passenger  to  remain  in  car  after 
destination  reached,  not  proximate  cause  of  injury  by  jar  while  switch- 
ing; Raymond  v.  Haverhill,  168  Mass.  384,  47  N.  E.  101,  city  is  not 
chargeable  for  injury  caused  by  weakness  of  ankle,  first  injured  through 
city's  negligence;  Lewis  v.  Flint  etc.  Ry.  Co.,  54  Mich.  63,  52  Am.  Rep. 
796,  19  N.  W.  747,  negligence  in  carrying  passenger  past  station  not 
proximate  cause  of  injury  while  walking  back;  Meyer  v.  King,  72  Miss. 
8,  35  L.  R.  A.  475,  16  South.  246,  sale  of  poison  to  infant,  who  drank 
it  while  intoxicated,  is  not  proximate  cause  of  death;  Omaha  etc.  Ry. 
Co.  v.  Brady,  39  Neb.  57,  57  N.  W.  775,  mere  i)ossibility  that  consump- 
tion was  result  of  injury,  is  insufficient ;  Ouverson  v.  Grafton,  5  N.  D. 
290,  65  N.  W.  678,  city  is  liable  for  obstruction  unnecessarily  in  street, 
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at  which  horse  becomes  frightened  and  runs  away;  Richmond  etc.  By. 
Co.  t.  Picklesimer,  89  Va.  391,  16  S.  E.  246,  fact  that  train  does  not 
stop  when  it  should  does  not  justify  passenger  in  alighting  while  in 
motion ;  Connell  v.  Chesapeake  etc.  Ry.  Co.,  93  Va.  57,  57  Am.  8t.  Bep. 
790,  82  L.  B.  A.  794,  24  S.  E.  469,  failure  to  guard  car  did  not  render 
sleeping-car  company  liable  for  murder  of  passengei" ;  Fowlkea  v.  South- 
eri;i  Ry.  Co.,  96  Va.  747,  32  S.  E.  465,  erroneous  statement  of  agent  as 
to  railway  connections  not  proximate  cause  of  injuzy  in  storm  during 
delay  caused;  dissenting  opinion  in  Baltinmre  etc.  By.  Co.  v.  Kemp, 
61  Md.  87,  majority  sustaining  charge  leaving  it  to  jury  to  determine 
whether  railway's  negligence  was  proximate  cause  of  cancer;  dissent* 
ing  opinion  in  Southern  Pac.  Co.  v.  Yeargin,  109  Fed.  443,  48  C.  C.  A. 
497,  majority  holding  negligence  in  failing  to  construe  message  prop- 
erly as  sole  proximate  cause,  and  whether  engine  was  equipped  with 
proper  headlight,  were  questions  for  the  jury;  dissenting  opinion  in 
Dashiell  V.  Washington  Market  Co.,  10  App.  D.  C.  93,  majority  holding 
where  tenant  of  building  undertook  to  run  elevator  against  warning 
not  to  do  so,  owner  was  not  resx>onsible  even  though  elevator  was  in 
unsafe  condition;  dissenting  opinion  in  Franklin  v.  Atlantic  etc.  Ry. 
Co.,  74  S.  C.  359,  54  S.  E.  586,  majority  holding  carrier  not  liable  for 
indignities  inflicted  on  passenger  by  fellow-passenger. 
<  Distinguished  in  Guenther  v.  Metropolitan  R.  R.  Co.,  23  App.  D.  G. 
514,  holding  question  as  to  whether  proximate  cause  of  death  was 
wrongful  act  or  pre-existing  disease  was  for  jury;  Simone  v.  Rhode 
Island  Co.,  28  R.  I.  192,  9  L.  B.  A.  (N.  8.)  740,  66  Atl.  205,  holding 
while  recovery  cannot  be  had  for  fright  caused  by  negligence  of  an- 
other, yet  resulting  ills  and  physical  troubles  allow  recovery;  Washing- 
ton etc.  Ry.  Co.  v.  Hickey,  166  U.  S.  528,  41  L.  Ed.  1103,  17  Sup.  Ct. 
664,  where  passenger  pushed  from  car  in  panic  caused  by  impending 
collision,  for  which  driver  was  responsible;  Terre  Haute  etc.  R.  R.  Co. 
v.  Buck,  96  Ind.  355,  49  Am.  Bep.  175,  running  train  beyond  station 
and  stopping  on  trestle  charges  company  with  liability  for  injury  to 
passenger  alighting;  Tuttle  v.  Travelers'  Ins.  Co.,  134  Mass.  176,  45 
Am.  Bep.  817,  denying  accident  insurance  company's  liability  for  death 
resulting  from  insured's  carelessness  in  walking  on  railway  track;  Cer- 
rillos  Coal  R.  R.  Co.  v.  Deserant,  9  N.  M.  60,  49  Pac.  810,  placing  lia- 
bility on  doctrine  of  vice-principal. 

Proximate  and  remote  cause.    Note,  86  Am.  8t.  Bep.  830. 

Proximate  and  remote  damages.    Note,  41  Am.  Bep.  56. 

Developments  for  which  person  inflicting  personal  injury  is  liable. 
Note,  48  L.  B.  A.  (N.  S.)  108. 

"Earthquake"  clause  in  policies  of  fire  insurance.    Note^  132  Am. 
.,,,  .  St.  Bep.  448. 
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105  TT.  S.  253-258,  26  li.  JBd.  987,  THE  GOUIiDB  MAKTTFACTUBIKa  00. 
V.  OOWING. 

Pioflts  recoverable  in  salt  for  InMngement  are  to  be  measured  by 
fmlte  of  adyaatage  gained  by  defendant  In  using  comj^alnant'B  inveatlon 
instead  of  other  processes  open  to  public. 

Approved  in  Columbia  Wire  Co.  v.  Kokomo  Steel  etc.  Co.,  194  Fed. 
109,  114  C.  C.  A.  186,  holding  measure  of  profits  recoverable  from  in- 
fringer is  advantage  he  gained  by  use  of  patented  machine;  Mainiin  v. 
Union  Special  Mach.  Co.,  187  Fed.  127,  109  C.  C.  A.  41,  holding  where 
machines  would  not  have  been  purchased  but  for  device  of  complainant, 
he  was  entitled  to  entire  profits;  Westinghouse  Electric  &  Mfg.  Co.  v. 
Wagner  Electric  &  Mfg.  Co.,  173  Fed.  375,  97  C.  C.  A.  621,  allowing 
such  profits  as  arose  from  use  of  infringed  parts;  Van  Brunt  v.  La 
Crosse  Plow  Co.,  208  Fed.  287,  Carborundum  Co.  v.  Electric  Smelting 
&  Aluminum  Co.,  203  Fed.  982,  122  C.  C.  A.  276,  Conroy  v.  Penn  Elec- 
trical &  Mfg,  Co.,  199  Fed.  429,  118  C.  C.  A.,  101,  and  Dowagiac  Mfg. 
Co.  V.  Superior  Drill  Co.,  162  Fed.  480,  89  C.  C.  A.  399,  all  awarding 
entire  profits  where  no  other  patent  is  shown  to  have  contributed  to 
them;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  183  Fed.  318, 
105  C.  C.  A.  526,  holding  in  order  for  owner  to  recover  profits,  it  is 
necessary  that  proofs  should  enable  court  to  apportion  profits;  Pressed 
Prism  Glass  Co.  v.  Continuous  Glass  Prism  Co.,  181  Fed.  156,  holding 
complainant  entitled  to  recover  amount  of  profits  it  would  have  made 
on  glass  sold  by  infringer,  also  amount  it  lost  on  its  own  sales  by  reason 
of  low  prices  forced  by  infringer;  Westinghouse  v.  New  York.  Air 
Brake  Co.,  140  Fed.  550,  72  C.  C.  A.  61,  denying  recovering  of  profits 
for  infringement  of  Westinghouse  patent  No.  376,837,  for  improvement 
in  air-brake  valve;  Regis  v.  Jaynes,  191  Mass.  251,  77  N.  E.  777,  on 
taking  account  of  profits  in  suit  where  trademark  infringement  en- 
joined, defendant  is  liable  for  all  profits  irrespective  of  whether  public 
actually  deceived  or  not ;  Reed  v.  Lawrence,  29  Fed.  918,  Keep  v.  Fuller, 
42  Fed.  899,  Mosher  v.  Joyce,  51  Fed.  445,  2  C.  C.  A.  322,  Heaton 
Button-Fastener  Co.  v.  Macdonald,  57  Fed.  650,  and  Untermeyer  y. 
Freund,  58  Fed.  211,  7  C.  C.  A.  183,  all  awarding  entire  profits  where 
due  solely  to  use  of  invention;  Warren  v.  Keep,  155  U.  S.  268,  89  L.  Ed. 
145,  15  Sup.  Ct.  84,  allowing  entire  profits  from  sale  of  article  patented 
and  sold  separately;  Everest  v.  Buffalo  Lub.  Oil  Co.,  31  Fed.  744,  allow- 
ing only  nominal  damages  where  no  actual  profits  realized;  dissenting 
opinion  in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  315,  102  C.  C.  A.  497, 
majority  allowing  such  profits  as  arose  from  use  of  infringed  parts. 

Where  market  for  invention  is  limited  to  particular  locality,  and  un- 
QMially  Umited  in  demand,  measure  of  damages  for  Infringement  is  amount 
of  profits  realised  in  soch  q^eclal  and  limited  market. 
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Distinguished  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Plow  Co.,  235 
U.  S.  650,  59  L.  Ed.  405,  35  Snp.  Ct.  221,  sales  folly  consummated  in 
Canada  cannot  amount  to  infringement  of  patent  from  United  States; 
United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  614,  132  C.  C.  A. 
614,  on  accounting  for  damages  for  infringement  proof  alone  that  com- 
plainant had  factory  facilities  for  making  additional  quantity  of  pat- 
ented product  sold  by  defendant  is  not  sufficient  to  raise  presumption 
that  it  would  have  made  such  sales,  where  product  was  sold  in  com- 
petition with  others  which  served  same  purpose;  McSherry  Mfg.  Co. 
V.  Dowagiac  Mfg.  Co.,  160  Fed.  963,  89  C.  C.  A.  26,  discussing  measure 
of  damages  for  infringement  of  patent;  Dobson  v.  Hartford  Carpet 
Co.,  114  U.  S.  446,  29  L.  Ed.  179,  5  Sup.  Ct.  948,  Fay  v.  Allen,  24 
Blatchf.  277,  30. Fed.  447,  and  Shannon  v.  Bruner,  33  Fed.  872,  under 
facts. 

In  suit  for  infringement^  where  market  was  special  and  limited* 
patentee  was  allowed  to  recover  difference  between  cost  of  maniifactiixe 
to  defendant  and  price  he  received  for  machines. 

Approved  in  Western  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  226  Fed. 
738,  739,  holding  infringer  entitled  to  deduct  from  profits  interest  on 
capital  invested ;  Penfield  v.  Potts,  126  Fed.  486,  61  C.  C.  A.  371,  hold- 
ing in  infringing  machine  patentee  is  entitled  to  realize  entire  profits 
accruing  from  sale  of  machine  for  special  market  obtainable  from  part 
infringed;  Piaget  Novelty  Co.  v.  Headley,  123  Fed.  898,  holding  manu- 
facturer of  infringing  article  liable  for  entire  net  profits  of  sale,  where 
evidence  shows  salability  primarily  due  to  patented  feature;  Wales  v. 
Waterbury  Mfg.  Co.,  101  Fed.  129,  41  C.  C.  A.  260,  holding  infringer 
liable  for  entire  profits  by  manufacture  and  sale  of  device  where,  but 
for  patented  feature,  article  would  have  been  unsalable;  Winchester 
Repeating  Arms  Co.  v.  American  etc.  Cartricfee  Co.,  62  Fed.  281,  hold- 
ing cost  of  tools  should  be  considered. 

Distinguished  in  Seabury  v.  Am  Ende,  152  U.  S.  569,  38  L.  Ed.  556, 
14  Sup.  Ct.  685  (affirming  43  Fed.  672),  holding  interest  on  capital  in- 
vested should  not  be  considered. 

Burden   of  proof   as   to   profits   in   infringement   suit.    Note,   41 
L.  R.  A.  (N.  S.)  656,  657. 

Miscellaneous.  Cited  in  Tilghman  v.  Proctor,  126  U.  S.  149,  81  L.  Ed- 
668,  8  Sup.  Ct.  901,  as  instance  where  equity  awarded  profits;  Tuttle  v. 
Claflin,  76  Fed.  238,  22  C,  C.  A.  138,  as  instance  where  case  referred 
to  master  to  determine  profits. 

105  U.  S.  268-261,  26  L.  Ed.  1042,  BfEMPHIS  ETC.  B.  B.  GO.  y.  LOFTIN. 
Exemptions  ftom  taxation  are  to  be  strictly  constmed  in  favor  of  State. 
Approved  in  Bixby  v.  Roscoe,  86  Vt.  110,  81  Atl.  258,  where  one  re- 
moved his  manufacturing  establishment  to  a  town  on  its  vote  to  exempt 
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it  from  taxation  for  five  years,  exemption  cannot  be  withdrawn  within 
that  time ;  Swann  &  Biliups  v.  The  State,  77  Ala.  547,  arguendo. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  79. 

105  U.  8.  282,  26  L.  Ed.  989,  BBANDIBS  y.  OOGHBANIi. 

Formal  order  is  not  necessary  to  perfection  of  appeal;  taking  security 
and  signing  citation  is  snificient. 

Approved  in  In  re  McKenzie,  180  U.  S.  5A7,  45  L.  Ed.  662,  21  Sup.  Ct. 
472,  holding  supersedeas  writ  by  Circuit  Court  of  Appeals  to  District 
Court  after  allowing  appeals,  signing  citation,  bond  approved,  jurisdic- 
tion valid  though  appeal  papers  were  not  filed ;  Rector  v.  Alcorn,  204  Fed. 
750,  123  C.  C.  A.  125,  where  petition  and  bond  for  ''appeal"  and  cita- 
tion were  presented  to  trial  judge  and  he  entered  an  order  for  ''writ 
of  error"  and  fixed  amount  of  supersedeas  bond  and  accepted  bond 
specifically  providing  for  "appeal,"  Circuit  Court  of  Appeals  had  juris- 
diction; Lockman  v.  Lang,  132  Fed.  4,  65  C.  C.  A.  621,  where  appeal 
allowed  by  taking  of  security  within  statutory  time  and  transcript  filed 
and  cause  docketed,  failure  to  issue  citation  within  time  prescribed  for 
appeal  is  no  ground  for  dismissal;  Simpson  v.  First  Nat.  Bank,  129 
Fed.  259,  63  C.  C.  A.  371,  where  appeal  allowed  on  condition  that  peti- 
tioner give  bond  in  fixed  amount,  filing  of  assignment  of  errors  at  time 
of  giving  and  acceptance  of  bond  iis  in  time;  Chamberlain  Transp.  Co. 
V.  South  Pier  Coal  Co.,  126  Fed.  167,  61  C.  C.  A.  109,  holding  unless 
time  is  enlarged  before  its  expiration,  an  appeal  will  be  dismissed  ac- 
cording to  Federal  Rule  14,  subd.  5;  Williams  Bros.  v.  Savage,  120  Fed. 
499,  56  C.  C.  A.  647,  holding  appeal  dismissible  if  not  filed  in  time  in 
District  Court,  nor  transcript  filed  at  term  next  succeeding  taking  ap- 
peals, and  court  lacking  proper  testimony ;  Alaska  United  Gk>ld  Min.  Co. 
V.  Keating,  116  Fed.  565,  53  C.  C.  A.  655,  holding  failure  to  file  formal 
petition  defect  of  form  only,  where  clerk  issues  writ  of  error,  judge  of  Cir- 
cuit Court  of  Appeals  approves  bond  and  issues  citation ;  Gorham  v.  Broad 
Riv.  Tp.,  113  Fed.  84,  holding  petition  to  amend  writ  of  error  nunc 
pro  tunc,  after  case  has  been  removed  by  writ  of  error,  will  be  granted 
for  clerical  error;  Anderson  v.  Comptois,  109  Fed.  976,  48  C.  C.  A.  1,  hold- 
ing Circuit  Court  of  Appeals  judge  allowing  appeal  from  inferior  court's 
order,  all  necessary  steps  being  taken,  said  court  acquires  jurisdiction 
to  enforce  its  writs;  Loveless  v.  Ransom,  109  Fed.  391,  48  C.  C.  A.  434, 
holding  judgment  of  trial  court  approving  bond  on  writ  of  error  docs 
not  operate  as  writ  of  error,  since  judge  nor  court  could  issue  such 
writ;  In  re  Fiechtl,  107  Fed.  619,  46  C.  C.  A.  497,  holding  appeal  al- 
lowed by  approval  of  appeal  bond  and  citation  is  unnecessary,  if  appeal 
is  taken  during  term  when  order  appealed  from  was  entered ;  De  Lemos 
V.  United  States,  107  Fed.  122,  46  C.  C.  A.  196,  holding  distinction  ex- 
XI--48 
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ists  in  Federal  appellate  courts  between  "appeals"  and  "writs  of 
error/'  and  judgment  in  criminal  cases  never  been  reviewable  except 
by  writ  of  error;  Norcross  v.  Nave  etc.  Mercantile  Co.,  101  Fed.  797, 
42  C.  C.  A.  29,  holding  appeal  incomplete,  though  appeal  was  allowed 
and  appeal  bond  was  filed,  if  all  said  steps  were  not  within  statutory 
limit  after  decree;  Brown  v.  McConnell,  124  U.  S.  490,  31  L.  Ed.  496,  8 
Sup.  Ct.  660,  Harkrader  v.  Wadley,  172  U.  S.  165,  48  L.  Ed.  399,  19 
Sup.  Ct.  126,  Louisville  Trust  Co.  v.  Stockton,  72  Fed.  2, 18  C.  C.  A.  408, 
Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  73  Fed.  316,  19  C.  C.  A. 
477,  and  In  re  Woerishoffer,  74  Fed.  916,  21  C.  C.  A.  175,  all  following 
rule ;  Wickelman  v.  A.  B.  Dick  Co.,  85  Fed.  851,  29  C.  C.  A.  436,  to  point 
that  bond  need  not  be  filed  when  decree  entered ;  Credit  Co.  v.  Arkansas 
Central  Ry.,  128  U.  S.  261,  32  L.  Ed.  449,  9  Sup.  Ct.  108,  arguendo. 

Praetice  and  procedure  governing  transfer  of  causes  to  FedersiX. 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  841. 


Miscellaneous.  Cited  in  Blaffer  ▼.  New  Orleans  Water  Supply 
160  Fed.  393,  87  C.  C.  A.  341,  to  point  that  appeal  may  be  per£oot»d 
notwithstanding  security  has  not  been  given  within  six  months  ^ft;^ 
entry  of  decree  sought  to  be  reviewed. 

106  U.  S.  263-264,  26  L.  Ed.  1021,  UNITED  STATES  T.  UNION  VA^OTX^^^ 
B.  B.  OO. 

Appeal  is  only  msthod  whereby  Supreme  Oourt  can  review  JmAtf***^^ 
ot  decree  of  tezritorlal  court  trying  case  without  Jury. 

Approved  in  United  States  v.  Hailey,  118  U.  S.  235,  80  L.  BcU  ^^^' 
6  Sup.  Ct.  1049,  Story  v.  Black,  119  U.  S.  237,  80  L.  Ed.  341,  7  Sal>-  *-^  J 
176,  and  First  Nat.  Bank  v.  McAndrews,  7  Mont.  436,  17  Pac.  r^^  *" 
following  rule. 

United  States  is  not  entitled  to  writ  of  error  or  iq^peal,  if  same 
would  not  be  afforded  under  similar  circumstances  to  i^vate  party. 

Apprpved  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  OkL 
Pac.  746,  in  action  in  name  of  United  States  by  private  parties  as  ^"^V7)6 
ors,  they  must  give  security  for  costs  on  appeal;  Fink  v.  O'Nei-ly 
U.  S.  282,  27  L.  Ed.  196,  1  Sup.  Ct.  325,  holding  homestead  exempi?  ^^^x 
execution  cannot  be  levied  upon  to  satisfy  government's  jud^"***^  ' 
United  States  v.  Choctaw  etc.  By.  Co.,  3  Okl.  454,  41  Pac.  746,  I^^^*"^^^ 
suing  in  name  of  United  States  not  exempt  from  costs  on  ^^V^-^^J^ 
Thompson  v.  Avery,  11  Utah,  239,  39  Pac.  837,  judgment  for  XJ'*^^\  ^ 
States  is  not  lien  unless  judgments  made  so  generally  by  terr^*^*^  ^ 
laws;  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  192,  67  L.  ^^'  -^^ 
179,  47  S.  E.  9,  majority  holding  where  on  appeal  in  rape  case  c^>'^^ 
tion  reversed  because  indictment  in  record  did  not  show  want  o^     ^ 
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sent,  whereas  allegation  omitted  from  printed  record  by  misprision  of 
clerk,  supreme  clerk  eonld  after  term  grant  certiorari  for  correction  of 
record. 

Miscellaneous.  Cited  in  Matter  of  Leaf  Tobacco  Board  of  Trade, 
222  U.  S.  680,  56  L.  Ed,  323,  32  Sup.  Ct.  833,  denying  writ  of  man- 
damus where  parties  to  record  have  accepted  act  of  lower  court; 
Mohlenbexg  County  v.  Dyer,  65  Fed.  635,  13  C.  C.  A.  64^  but  not  in 
point. 

105  U.  a  265,  as  Ii.  Ed.  1044,  JAMES  v.  MeOOBMAOS. 
Not  cited. 

105  V.  8.  265-267,  26  !■.  Ed.  1026,  KEYSEB  y.  FABB. 

Acceptance  of  appeal  bond  and  docketing  cause  in  appellate  court 
divests  lower  court  of  Jurisdiction,  and  it  cannot  yacate  its  allowance  of 
M^peal. 

Approved  in  Kendrick  v.  Roberts,  214  Fed.  269,  holding  after  District 
Court  approved  supersedeas  bond  made  part  of  record,  which  has  been 
filed  in  Circuit  Court  of  Appeals,  District  Court  has  no  jurisdiction  to 
vacate  supersedeas;  Clarke  v.  Eureka  Co.  Bank,  131  Fed.  146,  where 
supersedeas  bond  accepted,  writ  of  error  allowed  and  citation  issued, 
motion  to  increase  bond  is  within  exclusive  jurisdiction  of  appellate 
court ;  Fitzpatrick  v.  Graham,  119  Fed.  354,  56  C.  C.  A.  95,  holding  Cir- 
cuit Court  of  Appeal  has  jurisdiction  to  review  joint  judgment  against 
defendants  in  ejectment,  all  joining  in  writ  of  severance  of  interest  ap- 
pearing in  record ;  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  Ill 
Fed.  433,  holding  Federal  Circuit  Court  rendering  decree  from  which 
appeal  is  pending  has  power,  upon  ancillary  bill,  to  grant  injxmction  re- 
straining subsequent  suit  in  State  court ;  McLaughlin  v.  Beyer,  181  Ala. 
433,  61  South.  64,  refusing  to  consider  motion  to  set  aside  judgment 
after  appeal  had  been  perfected;  Bradley  v.  Gait,  7  Mackey  (D.  C), 
622,  5  Mackey  (D.  C),  327,  after  supersedeas  bond  has  been  accepted 
on  appeal  to  Supreme  Court  of  United  States,  order  increasing  penalty 
of  bond  is  nullity;  Aspen  Mining  etc.  Co.  v.  Billings,  150  U.  S.  35,  37 
L.  Ed.  988,  14  Sup.  Ct.  5,  holding  rehearing  allowable  at  any  time 
before  appeal  perfected;  United  States  v.  Claasen,  46  Fed.  69,  addi- 
tional bill  of  exceptions  not  allowable  after  writ  of  error;  Citizens' 
Bank  v.  Farwell,  56  Fed.  539,  6  C.  C.  A.  30,  motion  to  vacate  judgment 
after  appeal  not  allowable;  Bullard  v.  McArdle,  98  Cal.  359,  85  Am. 
St.  Rep.  178,  33  Pac.  194,  appeal  from  justice 's  court  vacates  judgment 
given  there;  Flaherty  v.  McCormick,  123  Dl.  531,  14  N.  E.  848,  filing 
of  dismissal  security  in  trial  court  before  remand,  is  ineffectual;  Moore 
V.  Booker,  4  N.  D.  556,  62  N.  W.  612,  denyinjr  authority  of  trial  court 


105  U.  S.  267-278       NOTES  ON  U.  S.  REPORTS.  756 

to  amend  record  after  entry  of  appeal;  dissenting  opinion  in  Sullivan 
V.  Woods,  5  Ariz.  202,  50  Pac.  116,  majority  holding  where  District 
Court  on  appeal  overruled  motion  for  new  trial  and  plaintiff  gave  notice 
of  appeal  and  filed  appeal  bond,  District  Court  could  during  term  vacate 
judgment. 

Distinguished  in  Rector  v.  Lipscomb,  141  U.  S.  559,  86  L.  Ed.  857, 
12  Sup.  Ct.  83,  holding  affidavits  as  to  amount  in  dispute  allowable  after 
appeal  perfected. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  864. 

Validity  of  sales  under  a  satisfied  judgment.    Note,  137  Am.  St. . 
Rep.  1098. 

Miscellaneous.  Cited  in  Mackenzie  v.  Pease,  146  Fed.  744,  77  C.  C.  A. 
233,  Circuit  Court  of  Appeals  may  during  term  vacate  order  allowing 
appeal  inadvertently  entered. 

\06  XT.  8.  267-270,  26  L.  Ed.  1026,  THE  8.  O.  TEYOK. 

BUI  of  exceptions  is  not  necesaary  to  give  8apreme  Court  Juxiadietion 
of  appeal  in  admiralty,  under  act  of  February,  1875. 

Approved  in  The  Potomac,  105  U.  8.  631,  26  L.  Ed.  1194,  following 
rule. 

Where  there  is  snificient  color  for  motion  to  dismin  to  allow  court  to 
entertain  motion  to  affirm,  court  will  grant  latter  where  appeal  was  merely 
for  delay,  although  former  motion  is  denied. 

Approved  in  McCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  41  C.  C.  A. 
494,  holding  single  exception  to  whole  charge,  not  directing  court  to 
particular  portion  objected  to,  raises  no  review  question,  and  exception 
irremedial  in  assignment  of  error;  The  Alaska,  130  U.  S.  208,  82  L.  Ed. 
925,  9  Sup.  Ct.  463,  following  rule;  Chanute  City  v.  Trader,  132  U.  S. 
213,  33  L.  Ed.  346,  10  Sup.  Ct.  68,  arguendo. 

Steamer  is  not  liable  for  coUision  with  schooner,  canaed  solely  by 
latter's  unjustifiable  change  of  course,  when  vess^  were  in  close  proximity. 

Approved  in  The  Delaware,  204  Fed.  997,  holding  collision  solely  due 
to  fault  of  schooner  in  starboarding  and  going  to  westward  across 
course  of  steamer;  The  Pilot  Boy,  115  Fed.  875,  63  C.  C.  A.  329,  hold- 
ing collision  of  schooner  and  steamer,  burden  on  steamer  to  show  she 
took  proper  precautions  and  same  would  have  proved  effective  but  for 
schooner. 

105  XT.  8.  271-278,  26  L.  Ed.  1087,  SIMMON8  ▼.  OGLE. 

Neither  statute  of  limitationa,  nor  equitable  doctrine  of  lapse  of  tima, 
can  operate  in  favor  of  adverse  possessor  of  lands  while  legal  title  is  in 

United  States. 
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Approved  in  Tegarden  v.  Le  Marchel,  129  Fed.  489,  following  rule; 
Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  126,  69  C.  C.  A.  548,  there 
is  no  disseisin  sufficient  to  start  statute  of  limitations  against  locator  of 
minii^  claim  prior  to  issuance  of  patent  to  him ;  Riggio  v.  McNeely,  135 
La.  396,  6&  South.  554,  statutes  of  limitation  do  not  begin  to  run  against 
patentee  of  public  lands  until  issuance  of  patent ;  Nichols  v.  Council,  51 
Ark.  33,  14  Am.  St.  Rep.  22,  9  S.  W.  306,  and  Mills  v.  Traver,  35  Neb. 
296,  53  N.  W.  68,  both  holding  statute  does  not  run  until  patent  issued. 

Laches  cannot  be  imputed  to  iniited  States,  either  as  matter  of  law 
or  on  any  moral  or  equitable  principles. 

Approved  in  Haggerty  v.  Annison,  133  La.  343,  62  South.  947,  holding 
statute  of  limitations  does  not  run  against  United  States;  United  States 
V.  Verdier,  164  U.  S.  219,  41  L.  Ed.  409,  17  Sup.  Ct.  44,  holding  interest 
prior  to  judgment,  not  allowable  against  United  States. 

In  SQit  to  determine  right  to  lands,  if  equities  of  parties  are  equal, 
legal  title  nmst  prevail. 

Approved  in  Haggerty  v.  Annison,  133  La.  346,  62  South.  949,  hold- 
ing that  party  holding  patent  issued  by  government  will  be  held  to  be 
owner  of  land;  Pierce  v.  Sparks,  4  Dak.  3,  22  N.  W.  491,  holding,  in 
order  to  have  patentee  declared  trustee  for  pre-emptioner,  latter  must 
show  superior  equity;  Cornelius  v.  Kessel,  58  Wis.  243,  16  N.  W.  551, 
on  point  that  legal  title  procured  by  fraud,  inures  to  holder  of  equitable 
title. 

105  U.  a  279-302,  26  !■.  Bd.  1090,  LOUISIAKA  y.  TIL8BUBY. 

Where  consolidation  of  several  cities  was  authorised  by  legislature, 
and  greater  municipality  issued  its  bonds  in  consideration  of  surrender  of 
debts  against  former  municipalities  and  pledged  payment  of  interest  thereon 
by  annual  tax,  sucli  transaction  constituted  contract  which  could  not  be 
Impaired  by  withdrawal  of  right  to  levy  tax. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa  1897,  §  1305,  providing  for  assessment 
of  property  at  quarter  of  actual  value  is  void  in  so  far  as  it  affects 
ability  of  city  to  meet  prior  contract  for  water  rentals  made  when  stat- 
ute required  assessments  at  true  cash  value;  Mound  City  Land  etc.  Co. 
V.  Miller,  170  Mo.  255,  94  Am.  St.  Rep.  736,  70  S.  W.  726,  holding  statu- 
tory establishment  of  drainage  district,  condemnation  of  land  not  un- 
constitutional, depriving  right  of  jury,  no  such  right  being  accorded; 
Mobile  V.  Watson,  116  U.  S.  305,  29  L.  Ed.  626,  6  Sup.  Ct.  405,  applying 
rule  where  municipality  dissolved  and  recreated;  Bates  v.  Porter,  74 
Cal.  238,  15  Pac.  739,  and  Peoria  etc.  Ry.  Co.  v.  People,  116  HI.  408,  6 
N.  E.  501,  denying  legislature's  power  to  impair  bond  by  curtailing 
taxing  power;  Kennedy  v.  Sacramento,  10  Sawy.  36,  19  Fed.  584,  and 
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Meyer  v.  Brown,  65  Cal.  589,  591,  26  Pac.  284,  both  holding  city  bound  to 
levy  tax  to  satisfy  bonds;  Forstall  v.  Consolidated  Association  of 
Planters,  34  La.  Ann.  777,  denying  power  of  legislature  to  postpone  time 
for  payment  of  corporate  bonds;  New  Orleans  Board  of  Liquidation  v. 
Hart,  U8  U.  S.  140,  80  L.  Ed.  67,  6  Sup.  Ct.  997,  and  HAusmeister  v. 
Porter,  10  Sawy.  282,  21  Fed.  356,  arguendo. 

Distinguished  in  Wichman  v.  Placerville,  147  CaL  164,  81  Pac.  538, 
Stats.  1863,  p.  211,  reincorporating  Placerville,  repealed  Stats.  1863, 
p.  166,  authorizing  city  to*  issue  fire  department  relief  bonds,  and  rein- 
corporated city  could  not  issue  such  bonds;  Louisiana  v.  Mayor  etc.  of 
New  Orleans,  109  U.  S.  290,  27  L.  Ed.  988,  3  Sup.  Ct.  214,  and  Sherman 
V.  Luigham,  92  Tex.  20,  89  L.  R.  A.  261,  42  S.  W.  962,  both  holding 
judgment  in  tort  against  city  is  not  contract. 

TTniformity  proTiolon  In  Louisiana  Oonstitation  is  applicalde  only  to 
State,  and  not  municipal  taxes. 

Distinguished  In  Levi  v.  Louisville,  97  Ky.  404^  28  L.  B.  A.  483,  30 
S.  W.  975,  under  Kentucky  statute. 

tJpon  consolidation  of  several  cities,  legislature  may  authorise  special 
tax  to  meet  existing  indebtedness,  to  be  apportioned  according  to  respective 
UabiUtiea 

Approved  in  State  v.  Three  States  Lumber  Co.,  198  Mo.  438,  95  S.  W. 
335,  holdin'g  fact  that  all  lands  in  levee  district  benefited  by  levee  have 
not  been  assessed  does  not  ipso  facto  render  assessment  invalid;  Hagar 
V.  Reclamation  Dist.  No.  108,  111  tj.  S.  705,  28  L.  Ed.  571,  4  Sup.  Ct 
666,  asserting  validity  of  tax  laid  upon  particular  district  for  local  im- 
provements ;  Nugent  v.  Jackson,  72  Miss.  1055,  18  South.  496,  sustaining 
special  local  assessment  for  street  improvements  (and  see  dissenting 
opinion  in  Daly  v%  Morgan,  69  Md.  486,  491,  1  L.  B.  A.  766,  767,  16  AtL 
298,  300). 

Where  statutes  of  two  States  expressed  in  same  tenns  are  construed 
differently  by  highest  court  in  each  State,  Federal  courts  will  treat  them 
as  different  laws,  embodying  construction  put  upon  it  by  its  own  State 
courts. 

Approved  in  Nielsen  v.  Chicago  B.  &  Q.  R.  Co.,  187  Fed.  397,  109 
C.  C.  A.  225,  holding  Federal  courts  uniformly  follow  construction .  of 
Constitution  and  statutes  of  State  announced  by  its  Supreme  Court; 
York  V.  Washburn,  129  Fed.  567,  570,  64  C.  C.  A.  132,  whether  or  not 
oral  contract  for  lease  of  realty  for  more  than  one  year  is  void  or 
voidable  under  laws  of  State  where  property  situated  is  determined  by 
Federal  courts  according  to  decisions  of  that  State;  Morley  v.  Lake 
Shore  etc.  Ry.  Co.,  146  U.  S.  166,  36  L.  Ed.  928,  13  Sup.  Ct.  56,  follow- 
ing State  court's  decision  that  judgment  is  not  contract;  Brown  v.  New 
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Jersey,  175  U.  S.  174,  44  L.  Ed.  119,  20  Sup.  Ct.  77,  construing  State 
constitutional  provision  regulating  jury  trials;  State  v.  Illinois  Cent/ 
Ry.  Co.,  33  Fed.  766,  following  State  court 's  construction  of  State  grant ; 
Miller  v.  Perris  Irrigation  Dist.,  85  Fed.  701,  holding  Federal  court 
bound  by  State  court's  decision  as  to  existence  of  corporation. 

Distinguished  in  Ross  v.  State  of  Oregon,  227  U.  S.  163,  Ann.  Oas. 
19140,  224,  57  L.  Ed.  464,  33  Sup.  Ct.  220,  judicial  construction  of  State 
statute  as  making  criminal  certain  acts  done  since  its  enactment  over 
objection  that  such  construction  violates  ex  post  facto  prohibition  pre- 
sents no  Federal  question;  dissenting  opinion  in  Muhlker  v.  New  York 
etc.  R.  R.  Co.,  197  U.  S.  573,  49  L.  Ed.  879,  25  Sup.  Ct.  522,  majority 
iiolding  owner  of  land  abutting  on  street  who  derived  title  from  grantor 
to  city,  in  trust  for  public  highway,  and  acquired  title  when  State  courts 
had  held  that  one  so  situated  had  contract  easement  of  light  and  air 
cannot  have  easement  impaired  by  substitution  of  elevated  road  for 
surface  road  at  command  of  State;  Central  Land  Co.  v.  Laidley,  159 
U.  S.  Ill,  40  L.  Ed.  94,  16  Sup.  Ct.  82,  and  Bacon  v.  Texas,  163  IT.  S. 
222,  41  L.  Ed.  138,  16  Sup.  Ct.  1029,  both  under  facts. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1212. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  580. 

Contracts,  valid  according  to  constmctlon  of  law  wben  issned,  cannot 
be  Unpaired  by  snbsaqnent  decisions  altering  that  constmction. 

Approved  in  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C.  578,  9  L.  B.  A. 
(K.  S.).606,  55  S.  E.  868,  holding  where  decisions  of  Supreme  Court  of 
State  have  become  rules  of  property,  court  is  bound  to  follow  them. 

Distinguished  in  Allen  v.  Allen,  95  Cal.  200,  16  L.  R.  A.  668,  30  Pac. 
216,  holding  previous  erroneous  construction  of  law  did  not  become  part 
of  deed. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Gas.  94. 

Change  of  decision  of  State  court  as  impairment  of  contract.  Note, 
16  L.  R.  A.  646. 

Wliere  city  has  pledged  annual  special  tax  upon  realty  and  slaves  to 
satisfy  Its  bonds,  obligation  to  continue  to  levy  such  tax  on  realty  is  not 
affected  by  abolition  of  slavery. 

Approved  in  Bettman  v.  Cowley,  19  Wash.  212,  40  L.  R.  A.  818,  53 
Pac.  55,  holding  act  reducing  time  for  enforcement  of  liens  inapplicable 
to  existing  liens. 


105  U.  S.  305-318       NOTES  ON  U,  S.  REPORTS.  762 

Commissioners  of  Custer  County,  45  Fed.  329,  allowing  reeoveiy  of 
illegal  taxes  paid  to  avoid  levy  of  warrant;  dissenting  opinion  in  State 
V.  Smiley,  65  Kan.  275,  69  Pac.  210,  majority  holding  in  penal  statute 
against  restraining  trade,  words  of  limitation  cannot  be  introduced  to 
make  specific  what  is  only  expressed  in  the  general. 

If  law  taxing  certain  class  is  yalid,  person  seeking  to  recover  taxes 
paid  is  bound  to  show  that  he  is  not  within  that  class. 

Approved  in  Marvin  v.  Trout,  199  U.  S.  227,  50  L.  Ed.  168,  26  Sup. 
Ct.  31,  objection  of  denial  of  due  process  to  owner  of  gambling  prop- 
erty by  Ohio  statute  making  judgment  in  action  against  those  who  won 
money  there  conclusive  as  to  amount  of  loss  in  action  to  chai^  prop- 
erty of  owner  is  not  open  to  owner  where  there  is  other  evidence  as  to 
losses;  Smiley  v.  Kansas,  196  U.  S.  457,  49 "L.  Ed.  661,  25  Sup.  Ct.  289, 
upholding  Kansas  anti-trust  law  of  1897  as  forbidding  .four  competi- 
tive wheat  buyers  in  single  town  to  enter  into  agreement  under  which, 
if  either  purchase  more  than  fourth  of  wheat  in  market,  he  should  pay 
others  three  cents  per  bushel  on  excess;  State  v.  Smiley,  65  Kan.  247, 
248,  69  Pac.  201,  202,  holding -constitutional  validity  of  statute,  objected 
to  only  by  those  to  whom  enactment  applies  and  against  whom  attempts 
to  enforce  it  are  undue. 

In  taxing  national  bank  diareB,  State  is  bound  to  allow  to  holders 
same  deduction  of  bona  fide  debts  as  is  allowed  to  holders  of  other  secnritifls. 

Approved  in  State  of  New  York  v.  Purdy,  231  U.  S.  386,  58  L.  Ed. 
280,  34  Sup.  Ct.  114,  holding  tax  law  of  New  York  imposing  flat  rate 
on  shares  of  all  banks,  both  State  and  national,  without  right  of  exemp- 
tion in  case  of  indebtedness  of  owners,  is  not  invalid;  Nevada  Nat. 
Bank  v.  Dodge,  119  Fed.  62,  56  C.  C.  A.  145,  holding  taxation  of  stock- 
holders in  national  banks  with  right  to  reduction  is  same  as  that  of 
local  banks  and  other  moneyed  individuals;  Cleveland  Trust  Co.  v. 
Lander,  62  Ohio  St.  271,  56  N.  E.  1038,  holding  State  right  to  tax  shares 
of  national  bank  must  harmonize  with  taxing  of  individual  citizens  of 
State;  Ankeny  v.  Blakley,  44  Or.  86,  74  Pac.  488,  enjoining  assessment 
of  taxes  on  national  bank  stock  on  ground  that  assessment  was  so 
excessive  as  compared  with  taxes  assessed  on  other  moneyed  capital  as 
to  amount  to  illegal  discrimination;  Boyer  v.  Boyer,  113  U.  S.  695,  28' 
L.  Ed.  1090,  5  Sup.  Ct.  709,  Mercantile  Bank  v.  New  York,  121  U.  S. 
152,  30  L.  Ed.  900,  7  Sup.  Ct.  833,  Richards  v.  Rock  Rapids,  31  Fed. 
512,  State  Bank  v.  Board  of  Revenue,  91  Ala.  219,  8  South.  853,  First 
Nat.  Bank  of  Albia  v.  City  Council  of  Albia,  86  Iowa,  33,  38,  52  N.  W. 
335,  337,  Bressler  v.  Wayne  County,  25  Neb.  472,  41  N.  W.  357,  Weston 
V.  Manchester,  62  N.  H.  574,  and  Newport  v.  Mudgett,  18  Wash.  274, 
51  Pac.  467,  all  following  rule;  First  Nat.  Bank  v.  Richmond,  39  Fed. 
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314,  First  Nat.  Bank^of  Wellington  v.  Chapman,  9  Ohio  C.  C.  85,  and 
Miller  v.  First  Nat.  Bank,  46  Ohio  St.  430,  21  N.  E.  863,  all  holding 
shares  eannot  be  listed  in  aggregate  and  taxed  against  bank  to  defeat 
deduction;  Whitney  Nat.  Bank  v.  Parker,  41  Fed.  409,  holding  law  tax- 
ing  shares  against  bank,  without  allowing  same  reduction  as  in  other 
oases,  is  void. 

Distinguished  in  Dutton  v.  Citizens'  Nat.  Bank,  53  Kan.  457,  36  Pac. 
722,  upholding  State  statute  permitting  debts  owing  in  good  faith  to 
be  deducted  from  credits  in  listing  property  for  taxation,  though  owners 
of  shares  in  national  bank  are  not  allowed  to  deduct  their  indebtedness 
from  value  of  such  shares;  Maguire  v.  Board  of  Revenue  etc.  Commrs., 
71  Ala.  414,  416y  418,  under  statute  allowing  no  deduction  to  share- 
holders in  any  cori)oration;  Bressler  v.  County  of  Wayne,  32  Neb.  836, 
13  L.  R.  A.  616,  49  N.  W.  787,  where  shareholders  in  other  banks  not 
allowed  to  deduct;  Chapman  v.  National  Bank,  66  Ohio  St.  327,  47 
N.  £.  69,  where  statutes  allowed  no  deduction  for  debts  in  any  case. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  50. 

State  tax  on  shares,  capital  stock,  real  estate  and  other  property 
of  national  banks.    Note,  96  Am.  Dec.  295. 

Validity  of  tax  as  affected  by  valuation  of  other  property  at  lower 
proportion  of  actual  value.    Note,  Ann.  Gas.  1912B,  876. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  751. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
871. 

InTaUdlty  of  part  of  statute  does  not  render  whole  void  If  Invalid  parts 
are  separable. 

Approved  in  Michigan  R.  R.  Tax  Cases,  138  Fed.  244,  upholding 
Mich.  Pub.  Acts  1901,  p.  236,  relating  to  assessment  of  railroad  prop- 
erty; Lansburgh  v.  District  of  Columbia,  11  App.  D.  C.  627,  appl3ang 
rule  to  statute  forbidding  gift  enterprises;  Ross  v.  United  States,  8 
App.  D.  C.  40,  upholding  statute,  though  partly  invalid,  as  repeal  of 
prior  statute;  Chapman  v.  United  States,  5  App.  D.  C.  131,  holding  act 
of  Congress  to  enforce  attendance  of  witnesses  before  congressional 
committees  is  constitutional;  People  v.  Butler  Street  Foundry,  201  111. 
249,  66  N.  E.  363,  holding  amendment  being  unconstitutional  and  not 
repealing  certain  section  by  implication,  said  section  stands  as  though 
never  amended,  notwithstanding  constitutional  provision;  State  v. 
Smiley,  65  Kan.  255,  69  Pac.  204,  holding  power  specifically  limited  not 
expressible  in  general  terms,  and  limitation  of  the  general  language  to 
specific  power  will  not  be  implied;  Attorney  General  v.  Electric  etc. 
Battery  Co.,  188  Mass.  241,  74  N.  E.  468,  Stats.  1903,  pp.  447,  450,  §§66, 
67,  75,  requiring  corporations  to  file  certificate  of  certain  facts  and  to 
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pay  excess  tax,  is  valid  and  applies  to  interstate  corporation  which  has 
also  place  of  business  in  State  for  domestic  business;  State  v.  Insur- 
ance Co.  of  North  America,  71  Neb.  343,  102  N.  W.  1023,  1024,  void 
part  of  statute  cannot  operate  as  repeal  by  implication;  Smith  v.  Wil- 
kins,  164  N.  C.  146,  80  S.  E.  172,  validity  of  statute- taxing  peddlers 
held  not  affected  by  invalidity  of  provision  exempting  certain  classes; 
State  V.  Bowen  &  Co.,  86  Wash.  31,  149  Pac.  333,  applying  rule  in 
criminal  action  under  commission  merchants'  law  of  Washington;  Mul- 
doon  V.  Levi,  25  Neb.  460,  41  N.  W.  280,  holding  part  of  statute  em- 
braced in  title,  valid;  Pullman  State  Bank  v.  Manring,  18  Wash.  255, 
51  Pac.  466,  holding  statute  discriminating  between  State  and  national 
bank  shares  in  assessing  not  void  in  toto. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  92. 

Act  of  New  York  of  1866,  taxing  national  bank  sbares,  Is  valid,  except 
80  far  as  it  does  not  permit  stockholderB  to  deduct  debts  as  provided  in 
taxing  other  personal  property. 

Approved  in  State  v.  Flemming,  70  Neb.  526,  97  N.  W:  1064,  uphold- 
ing Sess.  Laws  1903,  o.  73,  relating  to  taxation  as  applied  to  foreign 
insurance  companies;  Evansville  Bank  v.  Britton,  105  U.  S.  323,  26 
L.  Ed.  1054,  construing  Indiana  statute. 

Distinguished  in  National  Bank  v.  Richmond,  42  Fed.  879,  holding 
State  cannot  tax  shares  against  bank  in  solido. 

Where  sbareliolder  in  national  bank  has  no  debts  to  deduct,  he  cannot 
object  that  law  taxing  shares  does  not  permit  such  deduction;  if  he  has 
debts,  assessment  failing  to  make  deduction  is  voidable  only. 

Approved  in  Hampton  v.  St.  Louis  etc.  Ry.  Co.,  227  U.  S.  469,  67 
L.  Ed.  600,  33  Sup.  Ct.  263,  applying  rule  in  action  brought  to  test 
Arkansas  statute  requiring  railroads  to  promptly  furnish  cars;  Citi- 
zens' National  Bank  v.  Commonwealth  of  Kentucky,  217  U.  S.  464,  54 
L.  Ed.  836,  30  Sup.  Ct.  532,  only  nonresident  shareholders  in  national 
bank  can  complain  of  supposed  invalidity,  as  to  them,  of  retroactive 
features  of  Kentucky  act  of  1900,  making  it  duty  of  bank  officers  to 
list  its  shares  for  taxation  under  penalty  for  delinquency;  Iroquois 
Transportation  Co.  v.  De  Laney  Forge  etc.  Co.,  205  U.  S.  360,  51  L.  Ed. 
840,  27  Sup.  Ct.  509,  question  whether  State  statute  giving  lien  on 
vessel  enforceable  in  State  court,  for  supplies  furnished  on  credit  of 
vessel,  is  infring^ement  on  Federal  admiralty  jurisdiction,  is  not  open 
where  no  maritime  lien  is  asserted;  New  York  v.  Reardon,  204  U.  S. 
160,  9  Ann.  Oas.  736,  51  L.  Ed.  422,  27  Sup.  Ct.  188,  applying  rule  in 
upholding  New  York  act  of  1905,  taxing  sales  of  shares  of  stock;  Red 
River  Valley  Nat.  Bank  v.  Craig,  181  U.  S.  558,  45  L.  Ed.  1000,  21  Sup. 
Ct.  707,  holding  with  reference  to  the  mortgage,  one  not  injured  by  a 
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statate  cannot  raise  the  question  of  its  validity;  Clark  v.  Kansas  City, 
176  U.  S.  118,  44  L.  Ed.  497,  20  Sup.  Ct.  286,  holding  not  unconstitu- 
tional for  city  iq  discriminate  between  agricultural  lands  and  other 
lands  with  reference  to  annexation,  for  State  can  classify  object  of 
legislation;  Larabee  v.  Dolley,  175  Fed.  381,  holding  that  before  com- 
plainants may  be  heard  to  complain,  they  must  show  by  averments  of 
bill  such  state  of  facts  existing  or  threatened  as  will  work  justifiable 
injury  to  themselves;  Charleston  Nat.  Bank  v.  Melton,  171  Fed.  749, 
discussing  validity  of  West  Virginia  act  of  1907,  relating  to  taxation; 
Watson  V.  St.  Louis  T.  M.  &  S.  Ry.  Co.,  169  Fed.  955,  holding  that  fact 
that  Employers'  Liability  Act  is  not  limited  to  injuries  caused  by  negli- 
gence of  fellow-servant  engaged  in  interstate  emplosrment  does  not 
make  act  unconstitutional;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  530, 
applying  rule  in  discussing  validity  of  Federal  Employers'  Liability  Act 
of  1906 ;  Brigham  City  v.  Toltec  Ranch  Co.,  101  Fed.  87,  88,  41  C.  C.  A. 
222,  holding  defendant  in  ejectment  cannot  maintain  writ  of  error  re- 
viewing judgment  awarding  plaintiff  possession,  on  ground  of  title  in  third 
person,  he  disclaiming  any  interest  in  property;  Ordelheide  v.  Modem 
Brotherhood,  226  Mo.  210,  32  L.  &.  A.  (M.  S.)  965,  125  S.  W.  1108, 
applying  rule  where  insurance  company  raised  question  as  to  constitu- 
tionality of  statute  discriminating  between  resident  and  nonresident 
policy-holders;  Cram  v.  Chicago  etc.  Ry.  Co.,  85  Neb.  594,  19  Ann.  Oas. 
170,  123  N.  W.  1048,  applying  rule  in  discussing  validity  of  statute 
limiting  speed  of  trains ;  Commercial  Trust  Co.  v.  Hudson  County  Board 
of  Taxation,  86  N.  J.  L.  434,  435,  92  Atl.  268,  upholding  statute  deny- 
ing deduction  for  debts  from  assessment  of  national  bank  shares,  where 
it  did  not  appear  that  such  deduction  was  allowed  from  assessments 
of  other  property;  Pioneer  Tel.  &  Tel.  Co.  v.  State,  40  Okl.  424,  138 
Pac.  1036,  telephone  company  cannot  raise  objection  that  statute  au- 
thorizing recovery  by  State  of  refunds  due  individuals  is  invalid  where 
such  recovery  exonerates  company;  Rea  v.  State,  29  Okl.  713,  119  Pac. 
238,  refusing -to  consider  objections  to  statute  raised  by  amici  curiae; 
State  V.  Braxton  County  Court,  60  W.  Va.  354,  55  S.  E.  388,  County 
Courts  cannot  j*aise  objection  that  statute  limiting  their  power  to  raise 
money  by  taxation  is  invalid;  Silver  Bow  County  v.  Davis,  6  Mont.  316, 
12  Pac.  693,  Rosenberg  v.  Weekes,  67  Tex.  585,  4  S.  W.  901,  Palmer  v. 
McMahon,  133  U.  S.  665,  667,  38  L.  Ed.  774,  776,  10  Sup.  Ct.  326,  and 
First  Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  83,  all  holding  only  stock- 
holder indebted  can  object  to  assessment;  Lewis  Pub.  Co.  v.  Wyman, 
168  Fed.  760,  ai^endo. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Gas.  175. 

Who  may  object  to  statute  as  containing  xmconstitutional  discrimi* 
nation.    Note,  32  L.  R.  A.  (N.  S.)  955,  957. 
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Where  aasessors  proceed,  under  State  law,  to  aasess  national  bank 
shares,  -without  deducting  holder's  debts  properly  brooi^  to  notice,  piro- 
ceedln^  to  correct  assessment  affords  sufficient  remedy. 
^  Appr<5ved  in  Hills  v.  National  Albany  Exchange  Bank,  105  U.  S.  319, 
^  26  L.  Ed.  1052,  enjoining  collection  of  excess ;  Trustees  v.  Guenther,  19 
Fed.  399,  holding  entire  assessment  of  railway  property  not  void  where 
illegal  part  may  be  enjoined;  Indianapolis  v.  Vajen,  111  Ind.  248,  12 
N.  E.  314,  ordering  excess  refunded;  Taylor  v.  Louisville  etc.  Ry.  Co., 
88  Fed.  372,  31  C.  C.  A.  637,  arguendo. 

Right  to  sue  for  taxes  paid  on  erroneous  or  excessive  assessments 
without  resort  to  statutory  remedies.  NotOj  16  L.  R.  A.  (N.  S.) 
686. 

Shares  of  a  stockholder  in  a  national  bank  are  not  relieved  'fnm 
taxation  because  a  single  State  bank  has  been  favored  by  mistake  or  inten- 
tion. 

Approved  in  Stanley  v.  Board  of  Supervisors  of  Albany  County^  21 
Blatchf.  251,  15  Fed.  485,  foUowing  rule. 

Where  statute  provides  method  for  correcting  erroneons  assessment^ 
compliance  therewith  is  condition  precedent  to  relief. 

Approved  in  New  York  ex  rel.  New  York  Clearing  H.  Bldg.Go.  v. 
Barker,  179  U.  S.  284,  45  L.  Ed.  198,  21  Sup.  Ct.  123,  holding  corpora- 
tion not  denied  equal  protection  of  law  where  undervaluation  of  assess- 
ment may  be  corrected  by  assessor  or  individual ;  Stanley  v.  Supervisors 
of  Albany  County,  121  U.  S.  546,  80  L.  Ed.  1002,  7  Sup.  Ct.  1237,  in 
case  between  same  parties;  First  Nat.  Bank  v.  Stone,  88  Fed.  412,  hold- 
ing averment  that  shareholder  is  being  discriminated  against  is  neces- 
sary; De  La  Ceusta  v.  Insurance  Co.  of  North  America,  136  Pa.  St. 
663,  20  Atl.  505,  and  Ward  v.  Alsup,  100  Tenn.  745,  46  S.  W.  675,  to 
point  that  statute  providing  for  payment  under  protest  must  be  strictly 
observed  to  allow  suit. 


106  XT.  S.  319-^322,  26  K  Ed.  1052,  HILLS  ▼.  NATIONAI.  AIiBANT 
OHANOEBANK. 

Invalidity  of  part  of  statute  does  not  render  whole  void  if  invalid  parts 
are  separable. 

Approved  in  Donnersberger  v.  Prendergast,  128  111.  236,  21  N.  E.  3, 
holding  statute  valid  so  far  as  comprehended  by  title;  Cantini  v.  Till- 
man, 54  Fed.  976,  arguendo. 

In  taxing  national  bank  shares.  State  is  bound  to  allow  to  holders 

same  deduction  of  bona  fide  debts  as  is  allowed  to  holders  of  other  securities. 

Approved  in  Mercantile  Bank  v.  New  York,  121  U.  S.  152,  80  lu  Ed. 

900,  7  Sup.  Ct.  833,  State  Bank  v.  Board  of  Revenue,  91  Ala.  219,  8 
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South.  853,  Bressler  v.  Wayne  County,  25  Neb.  472,  41  N.  W.  357, 
Weston  V.  Manchester,  62  N.  H.  574,  and  McAden  v.  Commissioners 
of  Mecklenburg  County,  97  N.  C.  359,  2  S.  E.  672,  all  following  rule; 
First  Nat.  Bank  v.  Richmond,  39  Fed.  314,  Miller  v.  First  Nat.  Bank, 
46  Ohio  St.  430,  21  N.  E.  863,  and  First  Nat.  Bank  v.  Chapman,  9  Ohio 
C.  C.  85,  all  holding  deduction  cannot  be  avoided  by  taxing  shares  in 
solido  against  bank;  State  of  New  York  v.  Purdy,  231  U.  S.  386,  58 
L.  Ed.  280,  34  Sup.  Ct.  114,  holding  State  not  obliged  to  apply  same 
system  to  taxation  of  national  banks  that  it  uses  in  relation  to  other 
property,  provided  no  injustice  or  discrimination  is  shown;  Ankeny  v. 
Blakley,  44  Or.  86,  74  Pac.  488,  enjoining  collection  of  taxes  on  national 
bank  stock  because  assessment  so  excessive  as  compared  with  taxes  on 
other  money  capitcil  as  to  be  discriminatory. 

Distinguished  in  Maguire  v.  Board  of  Revenue  etc.  Commissioners, 
71  Ala.  414,  where  no  deduction  allowed  in  case  of  State  banks;  Chap- 
man V.  Nat.  Bank,  56  Ohio  St.  327,  47  N.  E.  59,  where  statute  allowed 
no  deductions  in  any  case;  dissenting  opinion  in  San  Francisco  Nat. 
Bank  v.  Dodge,  197  U.  S.  112,  49  L.  Ed.  687,  25  Sup.  Ct.  384,  majority 
enjoining  enforcement  of  tax  on  shares  of  national  bank  imposed  under 
Cal.  Pol.  Code,  §§  3608-3610. 

Power  of  States  to  tax  shares,  capital  stock,  real  estafe  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  295,  296. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  750,  752. 

National  bank  may  sue  on  behalf  of  stockholders  to  enjoin  collection 
of  tax  nnlawfnlly  levied  on  shares  in  their  hands  by  State  officen. 

Approved  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  75,  49 
L.  Ed.  672,  25  Sup.  Ct.  384,  and  National  Safe  Deposit  Co.  v.  Stead, 
250  111.  592,  Ann.  Oas.  1912B,  480,  95  N.  E.  977,  both  following  rule; 
First  Nat.  Bank  v.  Covington,  103  Fed.  531,  holding  national  bank  may 
sue  in  equity  in  behalf  of  its  shareholders  to  enjoin  collection  of  taxes 
upon  its  shares  under  law  claimed  to  be  invalid;  Evansville  National 
Bank  v.  Britton,  105  U.  S.  322,  26  L.  Ed.  1058,  following  rule;  Nat. 
Bank  of  Commerce  v.  New  Bedford,  155  Mass.  316,  29  N.  E.  533,  on 
point  that  word  "person"  in  tax  statute  extends  to  corporations. 

Distinguished  in  Northwestern  Loan  etc.  Co.  v.  Mu^li,  8  S.  D.  162, 
65  N.  W.  442,  as  to  State  banks  under  statute. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A.  700. 

StocUiolder  In  national  bank  who  has  made  proper  affidavit  and  denfand 
tipon  assessor  to  deduct  debts  from  amount  of  tax  is  entitled  to  Injonctlon 
to  restrain  collection. 

Approved  in  Larabee  v.  Dolley,  175  Fed.  386,  holding  stockholder  in 
national  bank  may  maintain  action  to  restrain  misapplication  of  funds 
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raised  by  taxation;  Williams  v.  Patrick,  177  Mass.  162,  58  N.  E.  584, 
holding  jury  should  be  permitted  to  find  subsequent  tender  waived, 
"where  defendant's  statement  in  effect  meant  he  would  refuse  tender  of 
stock  if  made ;  Ashley  v.  Rocky  Mt.  Bell  Tel.  Co.,  25  Mont  293,  294,  64 
Pac.  767,  holding  telephone  company  terminating  lease  of  instrument 
because  of  default  payment,  subsequent  refusal  %o  accept  payment, 
deposit  in  court  not  necessary  to  begin  suit. 

Where  it  is  reasonaUy  certain  tliat  any  demand  upon  asBesMr  for  reduc- 
tion of  asseesment  upon  national  bank  shares,  to  extent  of  holder's  deM, 
would  be  disregarded,  snch  demand  is  unnecessary  to  snstatn  injunction  if 
debts  are  proved. 

AT»proved  in  Whitbeck  v.  Mercantile  Nat.  Bank,  127  U.  S.  199,  82 
L.  Ed.  120,  8  Sup.  Ct.  1124,  and  Indianapolis  v.  Vajen,  111  Ind.  245, 
12  N.  E.  313,  both  following  rule. 

When  tender  of  perfonnance  of  act  is  necessary  to  estabttdiment  of 
right  against  anotber,  snch  tender  is  waived,  or  becomee  unnecessary  if  it 
is  reasonably  certain  it  will  be  refused. 

Approved  in  United  States  v.  Edmonston,  .181  U.  S.  508,  45  L.  Ed.  976, 
21  Sup.  Ct.  721,  holding  purely  voluntary  payment  by  mistake  of  two 
dollars  and  fifty  cents  per  acre  for  public  land  instead  of  one  dollar  and 
twenty-five  cents,  purchaser  has  no  lawful  claim  against  Federal  gov- 
ernment; Pierce  v.  Lukens,  144  Cal.  401,  77  Pac.  997,  where  defendant 
in  selling  bonds  agreed  to  repurchase  within  three  years  at  plaintiff's 
election,  and  when  latter  called  to  sell  said  he  did  not  remember  but 
for  plaintiff  to  send  him  letter,  which  was  done,  and  he  replied  solicit- 
ing further  correspondence,  but  such  letter  could  not  reach  plaintiff 
within  three  years,  latter  could  sue  without  tender;  Gaylord  v.  McCoy, 
161  N.  C.  694,  77  S.  E.  962,  tender  of  purchase  money  unnecessary  where 
other  party  had  already  refused  to  execute  deed  according  to  contract; 
St.  Louis  etc.  R.  Co.  v.  Richards,  23  Okl.  271,  23  L.  B.  A.  (N.  S.)  1032, 
102  Pac.  98,  plaintiff  held  not  precluded  from  attaching  release  ior 
fraud,  though  he  had  not  returned  amount  received  thereunder;  State 
V.  Public  Service  Commission,  77  Wash.  535,  AnxL  Gas.  1915D,  202,  137 
Pac.  1059,  where  shipper  demanded  that  railroad  install  spur-track  and 
road  refused  on  ground  that  existing  facilities  were  sufficient,  and  Pub- 
lic Service  Commission  thereafter  ordered  spur-track,  railroad  by  ad- 
mitting that  demand  would  have  been  refused  cannot  on  appeal  from 
order  question  sufficiency  of  demand  as  made;  United  States  v.  Lee,  106 
U.  S.  202,  27  L.  Ed.  175,  1  Sup.  Ct.  245,  holding  tender  of  tax  unneces- 
sary where  commissioners  have  declared  intention  to  reject  similar 
tenders ;  Poindexter  v.  Greenhow,  114  U.  S.  282,  29  L.  Ed.  190,  5  Sup. 
Ct.  910,  refusal  to  accept  coupons  for  taxes  renders  seizure  of  property 
invalid;  Royall  v.  Virginia,  116  U.  S.  579,  29  L.  Ed.  787,  6  Sup.  Ct.  513, 
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where  officer  has  unlawfully  refused  to  receive  license  fee,  party  offering 
may  do  business  pending  mandamus;  Herberger  v.  Husman,  90  Cal.  585, 
27  Pac.  429,  tender  of  release  of  title  unnecessary  to  rescission,  where 
vendor  evaded  it  by  promises;  Steckel  v.  Standley,  107  Iowa,  700,  77 
N.  W.  491,  holding  mortgagor  not  bound  to  tender  amount  due,  where 
mortgagee  has  declared  he  would  not  accept. 

Distinguished  in  Gorman  v.  Sinking  Fund  Commissioners,  25  Fed. 
652,  under  facts;  Morrison  v.  Jacoby,  114  Ind.  95,  15  N.  E.  807,  holding 
complaint  in  suit  to  set  aside  tax  sale  insufficient  if  actual  tender  not 
alleged. 

Where  national  bank  sues  to  enjoin  collection  of  tax  on  diares  m 
holder's  hands  because  of  failure  to  allow  deduction  of  debts,  courts  may 
allow  amendments  to  show  deduction  ea6h  is  entitled  to^  or  may  refer  to 
master  for  that  purpose. 

Approved  in  Mercantile  Nat.  Bank  v.  Mayor,  172  N.  Y.  44,  64  N.  E. 
759,  holding  equity  will  not  restrain  collection  of  national  bank  tax 
assessed  at  full  value,  though  realty  was  assessed  at  sixty  per  cent, 
discrimination  being  just;  Evansville  National  Bank  v.-  Britton,  105 
IT/  S.  325,  26  L.  Ed.  1055,  arguendo. 

ExcessLve  assessment  is  TMdaUe  only,  and  not  void,  and  must  stand 
good  for  all  except  the  excess. 

Approved  in  First  Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  83,  construing 
similar  tax;  Boody  v.  Watson,  64  N.  H.  185,  9  Atl.  811^  arguendo. 

105  U.  a  322-327,  26  It.  Ed.  1053,  EVAK8VIXI.B  NATIONAL  BANK  T. 
BBITTON. 

Taxatton  of  national  hank  diares  by  State,  without  pemittlng  deduo- 
tlon  of  bona  fide  debts  trom  assessed  value,  as  is  allowed  in  case  of  other 
moneyed  capital.  Is  discriminatory  and  unauthorized. 

Approved  in  State  of  New  York  v.  Purdy,  231  U.  S.  386,  391,  58 
L.  Ed.  280,  281,  34  Sup.  Ct.  114,  holding  scheme  adopted  hy  State  of 
New  York  for  taxing  shares  in  national  hank  cannot  be  denounced  as 
violative  of  limitations  prescribed  by  Rev.  Stats.,  §  5219 ;  First  Nat. 
Bank  of  Richmond  v.  Turner,  154  Ind.  458,  57  N.  E.  Ill,  holding  share- 
holders in  national  bank  are  not  entitled  to  deduct  from  the  assessed 
valuation  of  the  stock  their  bona  fide  indebtedness;  Adams  v.  Kuyken- 
dall,  83  Miss.  585,  35  South.  832,  Nicksburg  Charter,  §  31,  exempting 
from  taxation  bills  and  notes  given  for  property  within  city  subject  to 
taxation,  violates  constitutional  provision  requiring  uniform  taxation; 
National  Bank  of  Unionville  v.  Staats,  155  Mo.  58,  55  S.  W.  627,  hold- 
ing statute  gives  full  legal  remedy  by  permitting  one  assessed  to  appeal 
from  assessor  to  county  board  of  equalization;  Ankeny  v.  Blakley,  44 
Xi— 49 
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Or.  86,  74  Pac.  488,  enjoining  collection  of  taxes  on  national  bank  stock 
because  .so  excessive  as  compared  with  taxes  on  other  moneyed  capital 
as  to  be  discriminatory;  Boyer  v.  Boyer,  113  U.  S.  695,  28  L.  Ed.  1090^ 
6  Sup.  Ct.  709,  Mercantile  Bank  v.  New  York,  121  U.  S.  152,  SO  L.  Ed. 
900,  7  Sup.  Ct.  833,  State  Bank  v.  Board  of  Revenue,  91  Ala.  219,  220, 
8  South.  853,  Wasson  v.  First  Nat.  Bank,  107  Ind.  212,  214,  8  N.  E. 
100,  Bank  of  Albia  v.  City  Council  of  Albia,  86  Iowa,  38,  52  N.  W. 
337,  Bressler  v.  Wayne  County,  25  Neb.  472,  41  N.  W.  367,  Weston  v. 
Manchester,  62  N.  H.  574,  Peavey  v.  Greenfield,  64  N.  H.  284,  9  Atl. 
722,  McAden  v.  Commissioners  of  Mechlenburg  County,  97  N.  C.  359, 
2  S.  E.  672,  and  Newport  v.  Mudgett,  18  Wash.  274,  51  Pac.  467,  all 
following  rule ;  Whitney  Nat.  Bank  v.  Parker,  41  Fed.  407,  409,  holding 
law  taxing  shares  against  bank  without  deduction  is  void;  First  Nat. 
Bank  of  Leoti  v.  Fisher,  45  Kan.  730,  26  Pac.  483,  holding  capital  stock 
as  such  not  taxable  against  bank;  County  of  San  Mateo  v.  Southern 
Pacific  Ry.,  8  Sawy.  256,  13  Fed.  737,  and  County  of  Santa  Clara  v. 
Southern  Pacific  Ry.,  9  Sawy.  189, 190,  18  Fed.  401,  arguendo ;  Standard 
Life  etc.  Ins.  Co.  v.  Board  of  Assessors,  95  Mich.  468,  55  N.  W.  113,  con- 
struing provision  in  State  Constitution  regarding  uniform  taxation ;  dis- 
senting opinion  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  112, 
49  L.  Ed.  687,  25  Sup.  Ct.  384,  majority  enjoining  enforcement  of  tax  on 
shares  of  national  bank  imposed  under  Cal.  Pol.  Code,  §§  3608-3610. 

Distinguished  in  Dutton  v.  Citizens'  Nat.  Bank,  53  Kan.  457,  36  Pac 
722,  upholding  State  statute  permitting  debts  owing  in  good  faith  to  be 
deducted  from  credits  in  listing  property  for  taxation,  though  owners 
of  shares  in  national  bank  are  not  allowed  to  deduct  their  indebtedness 
from  value  of  such  shares ;  Maguire  v.  Board  of  Revenue,  71  Ala.  414, 
416,  418,  419,  and  Bressler  v.  County  of  Wayne,  32  Neb.  837, 13  L.  B.  A. 
616,  49  N.  W.  787,  where  stockholders  in  other  banks  not  allowed  to 
deduct. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  50. 

Power  of  State  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  296,  297. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  751,  752. 

Section  5219,  Bevlsed  Statutes,  does  not  make  tax  upon  personal  prop- 
erty measure  of  tax  on  national  bank  shares,  but  tax  upon  moneyed  capital 
in  hands  of  individual  citizens. 

Approved  in  Head  v.  Board  of  Review,  170  Iowa,  310,  152  N.  W.  603, 
upholding  statute  allowing  certain  deductions  from  capital  of  private 
banks  but  not  from  that  of  national  or  State  banks;  Mercantile  Bank 
r.  New  York,  121  U.  S.  157,  80  L.  Ed.  902,  7  Sup.  Ct.  836,  holding  act 
does  not  contemplate  moneyed  capital  in  hands  of  corporations  gen- 
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erally;  First  Nat.  Bank  v.  Chehalis  Co.,  166  U.  S.  459,  41  L.  Ed.  1077, 
17  Sup.  Ct.  636,  money  invested  in  railroad  or  manufacturing  corpora- 
tions not  included;  Mercantile  Nat.  Bank  ▼.  New  York,  28  Fed.  786, 
term  ''moneyed  capital' '  applies  only  to  capital  readily  solvable  in 
money ;  McMahon  v.  Palmer,  102  N.  Y.  188,  65  Am.  Rep.  SOI,  6  N.  £. 
405,  fact  that  personal  property  of  corporation  is  taxed  at  lower  rate 
does  not  vitiate  tax  on  baik  shares. 

y  •         ••  • 

National  bank  shares  are  taxable  with  exclusive  reference  to  their 
▼alne,  and  wtthont  regard  to  nature  of  property  held  by  b^oik  as  corporation. 

Approved  in  Ldppincott  v.  Lippincott,  74  N.  J.  L.  441,  66  Atl.  114, 
nontaxable  property  of  national  banks  need  not  be  deducted  from  their 
assets  for  purpose  of  assessment;  First  Nat.  Bank  v.  Chapman,.  9  Ohio 
C.  C.  82,  construing  term  '^ credits"  in  Ohio  statute. 

Injunction  against  collection  of  illegal  taxes.    Note^  82  Lr&«  Af  700. 

• 

105  tr.  8.  32&-S33,  26  Ik  XSd.  1121,  AMEBIOAN  UFB  XUTA  00.  T.  BBUOB. 

Municipal  corporation,  having  authority  to  issue  railroad  aid  bonds, 
is  est<qnM»  by  recitals  in  effect  representing  thatissue  warn  in  conformity 
to  law,  and  that  its  liability  is  absolute,  firom  showing  tha^t  conditions  of 
which  bona  fide  purchaser  had  no  notice,  have  not  been  compiled  with. 

Approved  in  Oregon  v.  Jennings,  119  U.  S.  93,  30  L.  Ed.  880,  7  Sup. 
Ct.  132,  and  Graves  v.  SaHne  County,  161  U.  S.  369,  371,  40  L.  Ed.  736, 
787, 16  Sup.  Ct.  530,  531  (affirming  73  Fed.  922,  20  C.  C.  A.  118)  both 
following  rule;  Wesson  v.  Saline  County,  73  Fed.  920,  20  C.  C.  A.  227, 
holding  fact  that  bonds  issued  as  dcmation  rather  than  subscription  im- 
material; Brown  v.  Milliken,  42  Kan.  775,  23  Pac.  169,  holding  city 
estopped  to  set  up  irregularities  in  issue. 

Distinguished  in  German  Bank  v.  Franklin  Co.,  128  Uv  S.  641,  542, 
82  L.  Ed.  525,  9  Sup.  Ct.  164,  165,  where  bond  not  authorized  by  re- 
quired vote;  Citizens'  Savings  Assn.  v.  Perry  County,  156  U.  S.  702, 
703,  704,  89  L.  Ed.  590,  591,  5  Sup.  Ct.  550,  551,  and  Mercer  County  v. 
Provident  life  etc.  Co.,  72  Fed.  630,  19  G.  G.  A.  44,  where  bonds  con- 
tained no  such  recitals. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  823,  824. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  E.  A.  1915A,  975. 

Failure  of  railroad  to  comply  with  conditions  on  which  railroad  aid 
bonds  issued  as  defense  to  them  in  hands  of  bona  fide  holder. 
Note,  19  L.  R.  A.  (N.  8.)  851. 
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105  TT.  8.  334-342,  26  L.  EcU  1124,  SUIXIVAV  ▼.  BUBHBTT, 

Miflsonri  act  of  1872,  enlarging  inlietltalile  capadtiM  of  aliens,  was  not 
intended  to  operate  retrospectiyelj. 

Approved  in  Ahrens  v.  Ahrens,  144  Iowa,  490^  Ann.  Oas.  1912A,  1098, 
123  N.  W.  166,  fee-simple  title  vested  in  resident  heirs  where  condition 
of  treaty  allowing  nonresident  alien  heir  to  sell  within  reasonable  time 
had  not  been  complied  with,  and  more  than  reasonable  time  had  elapsed 
after  mother's  death  before  statute  was  passed  allowing  nonresident 
aliens  to  inherit  real  estate;  Pilla  v.  German  School  Assn.,  23  Fed.  701, 
702,  on  point  that  rights  are  determinable  by  law  in  force  when  descent 
cast. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  81  L.  B.  A.  96. 

105  XT.  S.  342-346,  26  L.  Sd.  1127,  OTTAWA  T.  FIBST  NATIONAX.  BAUX 
OF  PORTSMOUTH. 

Mnnidpal  corporation  issuing  bonds,  reciting  issue  under  ordinance  pro- 
Tiding  for  loan  for  municipal  purposes^  is  estopped,  as  against  bona  fide 
holden,  to  deny  that  purpose  was  not  legitimate. 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  317,  46  L.  Ed.  564,  22  Sup. 
Ct.  332,  holding  city  having  power  to  issue  refunding  bonds  in  discharg- 
ing indebtedness  of  specific  kind,  purchaser  may  rely  upon  bond 
recitals  as  applying  to  that  class ;  City  of  Defiance  v.  Schmidt,  123  Fed. 
7,  8,  59  C.  G.  A.  159,  holding  city  bonds  with  recital  of  legal  issuance 
not  invalid  in  possession  of  bona  fide  purchaser,  because  of  unconstitu- 
tionality of  the  special  act  of  issuance;  Fairfield  v.  Rural  etc.  School 
Dist.,  116  Fed.  844,  54  C.  C.  A.  342,  holding  school  district  issuing  re- 
funding bonds,  legal  recital  thereon,  is  absolutely  estopped  to  deny 
their  validity  in  hands  of  innocent  purchaser;  Independent  School  Dist. 
V.  Rew,  111  Fed.  9,  55  L.  R.  A.  864,  49  C.  C.  A.  198,  holding  municipal 
corporation  issuing  negotiable  bonds  estopped  to  deny  same  in  bona 
fide  purchaser's  hands,  though  fair  on  face,  proceeds  thereof  being  un- 
lawfully diverted ;  Board  of  Commrs.  of  Day  County  v.  Kansas,  19  Okl. 
407,  91  Pac.  712,  where  bonds  were  issued  as  act  of  District  Court, 
authority  to  issue  had  been  judicially  determined;  Jeff  Davis  County  v. 
National  Bank  of  Paducah,  22  Tex.  Civ.  160,  54  S.  W.  40,  holding  bonds 
issued  before  county  was  divided  are  valid  in  hands  of  bona  fide  pur- 
chaser, and  parent  county  can  collect  pro  rata  from  new  counties;  dirs- 
senting  opinion  in  City  of  Santa  Cruz  v.  Waite,  98  Fed.  397,  39  C.  C.  A. 
106,  majority  holding  statute  authorizing  cities  to  refund  "outstanding 
indebtedness,  evidenced  by  bonds,"  confers  no  power  to  issue  bonds  to 
purchase  water  company  subsequently;  National  Bank  v.  Grenada,  41 
Fed.  92,  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  785,  10 
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C.  C.  A.  637,  Risley  v.  HoweU,  64  Fed.  457,  458,  12  C.  C.  A.  216,  West 
Plains  Twp.  v.  Sage,  69  Fed.  946,  956, 16  C.  C.  A.  553,  Howard  v.  Kiowa 
County,  73  Fed.  408,  City  of  Huron  v.  Second  Ward  Nat.  Bank,  86  Fed. 
277,  30  C.  C.  A.  38,  and  Town  of  Brewton  v.  Spira,  106  Ala.  236,  17 
South.  608,  all  following  rule;  Flagg  v.  School  Dist.,  4  N.  D.  61,  25 
L.  R.  A.  375,  58  N.  W.  510,  denying  right  to  set  up  irregularity  in  issue; 
City  of  Austin  v.  Nalle,  85  Tex.  543,  22  S.  W.  674,  and  Ottawa  v.  Carey, 
108  U.  S.  118,  27  L.  Ed.  678,  2  Sup.  Ct.  362,  both  arguendo. 

Distinguished  in  Cole  v.  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup. 
Ct.  419,  where  bonds  unauthorized;  Bamett  v,  Denison,  145  U.  S.  140, 
36  L.  Ed.  653,  12  Sup.  Ct.  820,  where  statute  required  that  purpose  of 
issue  be  stated  in  bonds. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  BA/p.  835,  850. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  971. 

In  Tlllnols,  municipal  bonds  payable  to  named  person  or  bearer  are 
transferable  by  d^very,  wltlioat  indorsement,  and  holder  may  sue  thereon 
in  his  own  name. 

Approved  in  Toledo  etc.  Ry.  Co.  v.  Peters,  177  Mich.  94,  143  N.  W. 
24,  holder  of  negotiable  instrument  is  not  bound  to  introduce  evidence 
to  show  that  he  gave  value  for  it  until  opposite  party  has  proved  that 
consideration 'was  illegal;  Mason  v.  Frick,  105  Pa.  St.  167,  51  Am.  Bep. 
192,  similarly  as  to  private  corporation's  bonds. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Obb.  196. 

105  TT.  8.  347-^0,  26  L.  Ed.  1099,  MANOHESTBR  v.  EBI0880N. 

It  is  error  to  withdraw  from  jury  a  question  in  issue  as  to  which  there 
is  conflicting  evidence. 

Approved  in  Stewart  v.  Sixth  Ave.  Ry.,  45  Fed.  22,  refusing  to  set 
aside  verdict  on  question  of  negligence  where  evidence  conflicting; 
Chaves  v.  Chaves,  3  N.  M.  220,  5  Pac.  332,  where  question  was  as  to 
establishment  of  setoff. 

Whether  city  had  assumed  such  control  of  approach  to  bridge  as  to 
render  it  liaUe  for  injury  resulting  from  its  want  of  repair  is  question  of 
fact  for  Jury  and  not  of  law  for  court. 

Approved  in  Faust  v.  City  of  Cleveland,  121  Fed.  813,  58  C.  C.  A.  194, 
holding  tmless  duty  to  keep  stream  free  from  obstructions  is  statu- 
torially  imposed,  municipal  corporation  not  liable  for  injuries  .to  vessels 
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because  of  obstraotions ;  Hageage  v.  District  of  Colambia,  42  App.  D;  C. 
113y  District  of  Golmnbia  was  not  liable  for  death  of  child  falling  from 
retaining  wall  in  alley,  where  alley  had  not  been  opened  to  public  travel 
nor  designated  as  playground  for  children. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note,  20  L.  B.  A.  (N.  S.)  572.* 

Miscellaneous.  Cited  in  Workman  v.  Mayor  etc.  of  New  York,  179 
U.  S.  583,  45  L.  Ed.  329,  21  Sup.  Ct.  224,  holding  maritime  law  and  not 
local  law. determines  liability  of  city  where  another  vessel  is  injured  by 
fire  boat  owned  by  city  in  fire  department. 

105  tr.  S.  350-356,  26  L.  Ed.  1055,  KNICKEBBOOEEB  LIFE  INa  CO.  T. 


Occasional  use  of  intoxicants  does  not  render  person  a  man  of  intemper- 
ate habits,  nor  would  exceptional  case  of  such  iaxoess  justify  application  of 
that  character  to  him. 

Approved  in  Knights  of  Maccabees  v.  Anderson,  104  Ark.  421,  148 
S.  W.  1017,  question  in  application  for  insurance  as  to  excessive  use  of 
liquor  referred  to  habitual  use  of  intoxicants,  not  to  occasional  or  ex- 
ceptional use;  Metropolitan  Life  Ins.  Co.  v.  Shane,  98  Ark.  136,  135 
S.  W.  838,  questions  in  application  for  life  policy  as  to  excessive  use  of 
liquor  refer  to  habitual  use,  not  occasional  use,  or  exceptional  use  to 
excess;  Holtum  v.  Germania  life  Ins.  Co.,  139  Cal.  647,  73  Pac.  592, 
holding  warranty  that  insured  is  temperate  in  using  liquors  vitiates 
policy  only  if  he  is  addicted  periodically  which  has  become  habitual; 
Supreme  Lodge  K.  0.  P.  v.  Foster,  26  Ind.  App.  342,  59  N.  E.  880,  hold- 
ing action  on  policy,  defendant  claiming  deceased  suicided,  wife's  state- 
ment of  what  deceased  told  her  last  time  seen  alive  was  admissible  &s 
throwing  some  light;  Lakka  v.  Modem  Brotherhood  of  America,  163 
Iowa,  167, 143  N.  W.  516,  statements  of  insured  in  application  for  mem- 
bership in  mutual  benefit  society  that  he  was  not  intemperate  were  not 
falsified  by  evidence  that  whisky  had  been  in  his  possession,  and  that 
he  had  been  seen  to  drink  whisky,  where  overwhelming  evidence  was 
that  he  never  used  whisky  and  was  temperate;  O'Connor  v.  Modem 
Woodmen,  110  Minn.  22,  25  L.  B.  A.  (N.  S.)  1244,  124  N.  W.  456,  ex- 
pression "intemperate  use  of  intoxicating  liquors"  in  contract  of 
insurance  means  indulgence  tending  to  impair  health  of  insured,  and 
render  insurance  risk  more  hazardous;  Henn  v.  Metropolitan  Life  Ins. 
Co.,  67  N.  J.  L.  316,  51  Atl.  691,  holding  insurer  knowing  that  insured 
could  not  possibly  answer  question,  the  warranty  will  be  one  based 
upon  beEef  of  insured ;  Schon  v.  Modem  Woodmen,  51  Wash.  487,  99 
Pac.  28,  insured  was  not  intemperate  within  provision  of  benefit  certifi- 
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cate,  even  if  he  drank  alcoholic  liquors  to  excess  upon  exceptional  occa- 
sion ;  Dennis  v.  Dennis,  68  Conn.  193,  57  Am.  St.  Be!p.  97,  34  L.  K.  A. 
457,  36  Atl.  34^  in  suit  for  divorce  for  habitual  intemperance ;  State  v. 
Carroll,  30  S.  C.  89, 14  Axo.  St  Bep.  886,  8  S.  E.  435,  construing  statute 
prohibiting  ^'habitual  carnal  intercourse";  Conner  y.  Citizens'  St.  Ry. 
Co.,  146  Ind.  444,  45  N.  £.  666,  arguendo. 

Distinguished  in  Ury  v.  Modem  Woodmen  of  America,  149  Iowa,  709, 
127  N.  W.  666,  holding  insurer  was  not  liable  where  death  was  result 
of  fall  directly  caused  by  intoxicated  condition  of  insured  without  re- 
gard to  whether  insured  had  acquired  fixed  habit  of  intoxication. 

Testtmeny  bb  to  man's  habits  by  persons  not  intimate  with  him,  how* 
«ver  positive,  is  not  entitled  to  equal  weight  with  less  poBitive  testimony 
of  others,  founded  on  more  extended  acquaintance. 

Approved  in  Taylor  v.  Security  Life  &  Annuity  Co.,  145  N.  C.  392, 
IS  Ann.  Oas.  248,  15  L.  R.  A.  (N.  S.)  583,  59  S.  E.  142,  testimony  of 
witnesses,  based  on  knowledge  and  observation,  that  deceased  at  time 
of  application,  for  insurance  was  not  intemperate  in  use  of  alcoholic 
liquor  is  statement  of  fact,  not  opinion. 

Nonexpert  opinions  as  to  sanity  or  insanity.    Note,  38  L.  B.  A.  746. 

If  habits  of  insured  in  usual,  ordinary  and  everyday  routine  of  life 
were  temperate,  his  representation  to  that  effect  is  not  rendered  untrue 
by  the  fact  that  he  had  delirium  tremens,  as  result  of  exceptional  case 
of  over-indulgence. 

Approved  in  Packard  v.  Metropolitan  life  Ins.  Co.,  72  N.  H.  3,  54 
Atl.  288,  construing  expression  "sound  health"  in  life  policy;  Puis  v. 
Grand  Lodge  A.  0.  U.  W.,  13  N.  D.  567,  102  N.  W.  166,  where  in  insur- 
ance application  insured  stated  he  was  not  addicted  to  intoxicating 
liquors  and  never  drank  immoderately,  evidence  that  he  sometimes  drank 
and  on  few  occasions  seemed  to  be  drunk  does  not  show  representations 
false ;  Metropolitan  Life  Ins.  Co.  v.  De  Vault 's  Admx.,  109  Va.  405,  17 
Ann.  Oas.  27,  63  S.  E.  987,  in  action  on  life  policy,  where  defense  was 
misrepresentation  as  to  use  of  intoxicants,  evidence  was  held  to  sustain 
finding  that  insured  did  not  drink  to  excess  when  he  made  application; 
Northwestern  Ins.  Co.  v.  Muskegon  Bank,  122  U.  S.  512,  SO  L.  Ed.  1104, 
7  Sup.  Ct.  1226,  following  rule ;  Cooper  v.  State,  120  Ind.  383,  22  N.  E. 
322,  holding  delirium  tremens  not  conclusive  of  fact  of  insanity. 

Distinguished  in  Malicki  v.  Chicago  Guaranty  etc.  Soc,  119  Mich.  155, 
77  N.  W.  692,  holding  statement  that  applicant  drank  beer  implied 
warranty  that  he  drank  no  spirituous  liquors. 

Life  insurance — ^Warranty  of  temperate  habits.    Note,  38  Axo.  Bep* 
617. 
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106  U.  8.  355-362,  86  L.  Ed.  990,  BSNMECKB  T.  OONNBOnOUT  MUT. 
LIFB  INS.  OO. 

Waiver  of  stlpalalioii  must^  to  be  effectual,  be  made  intentloiially  and 
with,  knowledge  of  drcnmstaaces.  Snch  ia  role,  wbetber  waiver  alleged  be 
ezpreaB  or  ImpUed. 

Approved  in  Golden  Cycle  Min.  Co.  v.  Rapson  Coal  Min.  Co.,  188 
Fed.  186;  112  C.  C.  A.  95,  evidence  of  conversation  between  president 
of  coal  company  and  agent  of  mining  company  was  properly  excluded 
where  it  was  not  shown  that  president  had  any  knowledge  at  that  time 
of  facts  anthorizing  termination  of  contract,  and  which  was  essential 
to  establish  waiver  of  conditions  of  contract;  United  States  Casualty 
Co.  V.  Charleston  S.  C.  Min.  &  Mfg.  Co.,  183  Fed.  246,  complainant  hav- 
ing no  knowledge  at  time  of  settlements  that  report  of  defendant  did 
not  include  salaries  paid  to  certain  classes  of  employees  did  not,  by 
accepting  premiums  based  on  such  reports,  waive  right  to  recover  re- 
mainder of  premiums  to  which  it  was  entitled;  Stephens  v.  Essex 
County  Park  Commission,  143  Fed.  847,  75  C.  C.  A.  60,  building  con- 
tract provision  for  payment  of  certain  sum  for  each  day's  delay  in 
completion  not  waived  by  failure  to  answer  contractor's  letter  explain- 
ing cause  of  delay  and  asking  extension;  Henry  v.  Lane,  128  Fed.  255, 
62  C.  C.  A.  625,  holding  telegram  by  principal  on  receiving  deed  from 
agent  empowered  to  sell  realty,  that  land  must  be  differently  described, 
not  ratification  of  notes  of  purchaser;  Hartford. etc.  Transp.  Co.  v. 
Plymer,  120  Fed.  629,  57  C.  C.  A.  288,  holding  steamship  manager  jrho 
was  director  authorizing  superintendent  to  sell  certain  vessel,  later  rati- 
fication presumed  made  with  knowledge  by  corporation  existing  at  time 
of  sale;  Supreme  Lodge  Knights  of  Pythias  v.  Wellenvoss,  119  Fed. 
676,  56  C.  C.  A.  287,  holding  fraternal  order  accepting  premiums  or 
assessments  from  a  member  after  a  right  of  forfeiture  is  known  is  a 
waiver  of  such  right;  Sovereign  Camp  v.  Jones,  11  Ala.  App.  442,  66 
South.  836,  receiving  and  retaining  for  limited  period  of  remittance  for 
arrearages  and  dues  did  not  constitute  waiver  of  forfeiture;  Alderson 
V.  Cutting,  163  Cal.  506,  Ann.  Oaa  1914A,  1,  126  Pac.  158,  owner  of 
lot  in  tract  did  not  waive  right  to  complain  of  violation  of  restriction 
against  building  within  twenty-five  feet  of  street  by  not  objecting  to 
previous  violations  which  did  not  damage  her  lot;  United  Benevolent 
Soc.  V.  Freeman,  111  Ga.  360,  36  S.  E.  766,  holding  insured  did  not 
impliedly  waive  defense  relative  to  policy,  he  having  no  knowledge  at 
time  of  act  regarded  as  the  waiver;  Germania  Life  Ins.  Co.  v.  Lauer, 
123  Ky.  731,  97  S.  W.  364,  acceptance  of  first  premium  without  knowU 
edge  of  insured's  illness  did  not  constitute  waiver  of  condition  in  policy 
that  it  should  not  be  effective  unless  first  premium -was  paid  while  in- 
sured was  in  good  health;  Citizens'  Mut.  Fire  Ins.  Co.  v.  Conowingo 
Bridge  Co.,  116  Md.  438,  82  Atl.  379,  actual  knowledge  of  forfeiture  of 
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fire  policy  by  failure  to  file  proofs  of  loss  is  not  necessary  to  waiver 
where  insurance  company  should  have  known  of  forfeiture;  Baltimore 
Life  Ins.  Co.  v.  Howard^  95  Md.  259,  52  Atl.  401,  holding  of&cers  of 
life  insurance  company  accepting  payments  of  premiums  after  forfeit- 
ore  for  nonpayment  should  know  of  the  forfeiture,  and  on  this  ground 
waived  forfeiture;  Garfield  etc.  Coal  Co.  v.  Pennsylvania  Coal  etc.  Co., 
199  Mass.  40,  84  N.  E.  1023,  buyer's  acts  in  accepting  shipments  of  coal 
under  contract  tending  to  show  waiver  of  right  for  damages  for  delay 
did  not  constitute  waiver  where  buyer  was  in  ignorance  of  seller's 
imfair  treatment  of  him  at  time  of  such  acceptance;  Moore  v.  Mutual 
life  Assn.,  133  Mich.  633,  95  N.  W.  576,  holding  information  by  in- 
surer of  falsity  of  some. statements  in  application  did  not  estop  it  from 
relying  on  other  warranties;  Eapp  v.  Jennings  State  Bank,  17  OkT.  453, 
87  Pac.  600,  acceptance  of  machinery  under  contract  to  manufacture 
and  put  in  running  order  before  same  is  completed  must  be  uncondi- 
tional and  unqualified,  and  intended  as  such  where  it  modifies  terms  of 
original  agreement;  Gish  v.  Insurance  Co.  of  North  America,  16  Okl. 
74,  87  Pac.  874,  determining  question  of  waiver  of  conditions  as  to  in- 
ventoiy  and  iron  safe;  Whigham  v.  Independent  Order  of  Foresters, 
44  Or.  554,  75  Pac.  1069,  where  none  of  officers  of  benefit  society  knew 
what  answers  made  to  questions  in  application  and  physician  did  not 
know  applicant  personally  and  forwarded  application  to  head  office, 
order  not  estopped  to  declare  forfeiture  for  breach  of  warranty  because 
officers  knew  applicant  intemperate  in  habits;  Wilson  v.  Meyer,  23 
Utah,  538,  65  Pac.  491,  holding  surviving  partner  bidding  on  deceased 
partner's  interest  when  offered  for  sale  by  executor  constituted  no 
waiver  to  surviving  partner  settling  firm's  business;  Reed  v.  Union  Life 
Ins.  Co.,  21  Utah,  310,  61  Pac.  24,  holding  principal  agreeing  to  divide 
commission  with  agent,  the  latter  securing  business,  cannot  dispose  of 
his  own  right  and  thus  deprive  agent  of  his  reward;  Barber  v.  Vinton, 
82  Vt.  334,  73  Atl.  883,  in  proceedings  for  laying  out  public  road,  land 
owner's  appearance  at  subsequent  hearing  on  question  of  damages  did 
not  show  waiver  of  notice  of  hearing  on  question  of  necessity;  Burdick 
V.  Modern  Woodmen  of  America,  47  Wash.  576,  92  Pac.  440,  demand 
of  assessment  due  and  retention  of  same  for  several  months  did  not 
constitute  waiver  of  forfeiture  for  false  representation  in  application 
for  membership  in  mutual  benefit  society;  Knights  of  Pythias  v.  Kalin- 
ski,  163  U.  S.  298,  41  L.  Ed.  166,  16  Sup.  Ct.  1051,  holding  receipt  of 
premiums  did  not  waive  right  to  forfeiture,  unknown  to  insurer;  Olsen 
v.  Hunter-Benn  Co.,  54  Fed.  532,  and  Starr  v.  Galgate  Ship  Co.,  68  Fed. 
243,  244,  15  C.  C.  A.  366,  denying  broker's  power  to  waive  condition 
in  charter-party;  Hubbard  v.  Mutual  Reserve  Fund  Life  Co.,  80  Fed. 
682,  holding  mere  approval  of  claim  does  not  preclude  defense  at  time 
unknown;  Balfour  v.  Parkinson,  84  Fed.  861,  holding  vendor's  lien  not 
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waived  by  taking  mortgage;  Georgia  Home  Ins.  Co.  v.  Rosenfield,  95 
Fed.  368,  37  C.  C.  A.  96,  holding  negotiations  for  settlement  of  loss  do 
not  waive  defense  of  which  insurer  is  ignorant;  Central  City  Ins.  Co. 
V.  Oates,  86  Ala.  570,  11  Am.  St.  Rep.  71,  6  South.  85,  holding  stipula- 
tion for  "proof  of  loss"  not  waived  by  failure  of  insurer  to  demand; 
Garretson  v.  Life  Assn.,  93  Iowa,  412,  61  N.  W.  955,  holding  health  cer- 
tificate not  waived  by  acceptance  of  premium;  Murray  v.  Heinze,  17 
Mont.  368,  42  Pac.  1063,  and  Robinson  v.  Boys,  61  N.  J.  L.  188,  38  Atl. 
816,  construing  forfeiture  clause  in  lease ;  Robertson  v.  Metropolitan 
Life  Ins.  Co.,  88  N.  Y.  546,  construing  clause  providing  forfeiture  for 
nonpayment  of  premium. 

Distinguished  in  Robinson  v.  Lundrigan,  178- Fed.  235,  101  C.  C.  A.- 
590,  upon  rejection  of  invalid  application  to  enter  public  land,  com- 
plainant was  not  entitled  to  additional  time  within  which  to  obtain  an- 
other right  to  enter,  as  against  holder  of  valid  application;  Monahan 
V.  Mutual  Ins.  Co.,  103  Md.  159,  5  L.  It.  A.  (N.  S.)  759,  63  Atl.  213, 
receipt  of  premiums  estops  insured  from  denying  validity  of  policy  pro- 
viding it  should  be  void  if  other  insurance  in  force,  where  it  did  not 
learn  of  other  insurance  on  account  of  system  of  bookkeeping;  Ball  & 
Sage  Wagon  Co.  v.  Aurora  Fire  etc.  Ins.  Co.,  20  Fed.  235,  under  facts. 

Batiflcatioii  of  agent's  prevlonsly  imaatborized  act,  in  order  to  bind 
principal,  must  be  with  fnU  knowledge  of  maAerial  facts. 

Approved  in  In  re  Charles  R.  Partridge  Lumber  Co.,  215  Fed.  978, 
where  bankrupt's  agent  without  authority  transferred  bankrupt's  notes 
in  exchange  for  bonds,  sale  of  bonds  by  trustee  without  knowledge  of 
agent's  lack  of  authority,  did  not  constitute  ratification  of  agent's  act; 
Guaranty  Trust  Co.  v.  Koehler,  195  Fed.  682,  115  C.  C.  A.  475,  full 
knowledge  by  principal  of  all  material  facts  is  indispensable  to  ratifi- 
cation by  him  of  unauthorized  acts  of  agent;  Stephens  v.  Essex  County 
Park  Commission,  143  Fed.  848,  75  C.  C.  A.  60,  where  building  contract 
provided  for  certificate  by  architect  for  progress  x>ayments  and  author- 
ized deduction  for  each  day's  delay  in  completion,  except  where  work 
suspended  by  architect,  issuance  of  certificates  for  work  done  after  time 
fixed  is  not  admission  that  delay  consented  to  by  architect;  Cunard 
S.  S.  Co.  V.  Kelley,  115  Fed.  681,  53  C.  C.  A.  310,  holding  steamship 
company  whose  agent  issued  unauthorized  bills  of  lading  for  certain 
goods  does  not  ratify  act  by  ignorantly  accepting  on  board  substituted 
goods ;  Thompson  v.  Murphy,  60  W.  Va.  51,  6  L.  R.  A.  (K.  S.)  311,  53 
S.  E.  911,  silence  of  principal  does  not  amount  to  ratification  of  un- 
authorized act  of  agent  where  principal  is  in  ignorance  of  material  facts 
relating  to  transaction;  Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  135, 
30  L.  Ed.  929,  7  Sup.  Ct.  872,  holding  ratification  of  acts  generally  by 
voters  does  not  include  officer's  ultra  vires  contracts;  Wheeler  v.  North- 
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westem  Sleigh  Co.,  39  Fed.  360,  denying  agent's  power  to  sell  stock 
and  dividend,  which  was  expressly  waived;  Oxford  Lake  Line  v.  First 
Kat.  Bank,  40  Fla.  359,  24  Sooth.  483,  where  agent  concealed  object  for 
which  draft  drawn;  Chrosby  v.  Hill,  39  Ohio  St.  105,  holding  delivery 
by  owner,  ignorant  that  broker  sold  in  own  name,  is  not  binding;  Moyle 
V.  Congregational  Society,  16  Utah,  82,  50  Pac.  809,  holding  nnavoid^ 
able  user  of  fruit  of  officer's  act  is  not  ratification  by  corporation; 
Westerly  Water-Works  Co.  v.  Westerly,  80  Fed.  621,  arguendo. 

105  tr.  8.  362-370,  26  L.  Ed.  1128,  ST.  ANNB*S  ASTIiUM  FOB  BSLIBF 
OF  BE8TITUTE  FEIiiAI£8  v.  NEW  OBI^EANS. 

Imposition  of  tax  on  corporation  exempt  by  charter,  withont  provision 
for  oompensation  or  indemnity,  impain  obUgatioiL  of  contract  and  is  nncon- 
stltotionaL  f . 

Approved  in  Freeport  Water  Co.  v.  Freeport,  180  U.  8.  608,  45  L.  Ed. 
692^  21  Sup.  Ct.  501,  holding  municipal  corporation  can  grant  ezoln- 
sive  privileges  only  on  explicit  terms,  and  if  inferred  from  other  powers 
must  not  only  be  convenient  but  indi8X)ensable ;  Board  of  Trustees  v. 
Benyman,  156  Fed.  117,  provision  of  charter  of  educational  ipstitution 
exempting  property  from  taxation  is  contract  within  protection  of  Fed- 
eral Constitution;  State  v.  Alabama  Bible  Society,  134  Ala.  634,  32 
South.  1011,  holding  charter  exempting  property  from  taxation,  it 
would  be  impairing  obligation  of  contract  to  alter  same  unless  that 
right  were  constitutionally  ingrafted ;  Female  Orphan  Soc.  v.  Board  of 
Assessors,  109  La.  541;  33  South.  593,  holding  i^roperty  of  charitable 
institution  leased  for  revenue,  not  embraced  in  charter,  nor  in  act 
amendatory  thereof,  subject  to  taxation  by  subsecpient  Constitution; 
State  ex  rel.  Cunningham  v.  Board  of  Assessors,  52  La.  Ann.  234,  26 
South.  877,  holding  property  used  for  revenue  connected  with  chari- 
table institution,  though  exempt  from  taxation  by  prior  legislative  act, 
is  not  since  adoption  of  Constitution;  Skaneateles  Water  Works  Co.  v. 
Village  of  Skaneateles,  161  N.  Y.  167,  55  N.  E.  565,  holding  franchise 
granted  to  plaintiff  not  being  exclusive  did  not  prevent  village  from 
granting  another  franchise  of  same  nature  and  contracting  with  the 
latter;  dissenting  opinion  in  Ward  v.  Southern  Mut.  Ins.  Co.,  112  6a. 
596,  37  S.  E.  902,  majority  holding  charter  restricting  insuring  prop- 
erty for  more  than  three-fourths  value  was  not  inviolable  contract  be- 
tween State  and  company,  preventing  subsequent  legislation  creating 
liability  for  full  value;  New  Orleans  Female  Orphan  Asylum  v.  Tax 
Collector,  37  La.  Ann.  69,  and  Carondelet  Canal  etc.  Co.  v..  New  Orleans, 
44  La.  Ann.  397,  10  South.  872,  both  following  rule;  New  Orleans  Gas 
Light  Co.  V.  Louisiana  Light  etc.  Co.,  115  U.  S.  665,  29  L.  Ed.  522,  6 
Sup.  Ct.  260,  holding  charter  grant  of  exclusive  franchise  is  contract; 
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Pearsall  ▼.  Great  Northern  Ry.  Co.,  161  TT.  S.  603,  40  L.  Ed.  844,  16 

Sup.  Ct.  709,  arguendo. 

Distinguished  in  Grand  Lodge  F.  &  A.  Masons  ▼.  New  Orleans,  166 
U.  S.  148,  41  L.  Ed.  953,  17  Sup.  Ct.  525  (affirming  44  La.  Ann.  664, 
671,  11  South.  150,  153),  where  exemption  was  granted  by  l^^iation 
independent  of  charter;  Brodie  y.  Fitzgerald,  57  Ark.  449,  22  S.  W.  30, 
holding  only  property  actually  used  for  charitable  purposes  ezempl, 
under  charter;  Stahl  v.  Educational  Assn.,  54  Kan.  549,  38  Pae.  797, 
holding  exemption  of  property  used  for  educational  purposes  does  not 
include  house  used  as  residence. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  oorp<H 
rate  charter.    Note,  IS  Ann.  Oas.  681. 

Power  of  State  l^;islature  to  exempt  from  taxation.    Note,  19 
L.  S.  A.  77. 

106  U.  8.  870-380,  26  L.  Ed.  9i6,  OOtJMTT  OF  MOX7LTBIS  ▼.  FAIBFIEIJ>. 

BsUroad-ald  bonds  are  not  rendered  invalid  by  mimomer  of  eorpocatioii 
intended  to  be  aided,  in  petition  for,  and  notice  of,  election. 

Approved  in  Haag  v.  Board  of  Commrs.,  34  Fed.  780,  following  rule. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  479. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  S.  A.  1915A,  958. 

'    Muniiiipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668,  669, 
670. 

Miscellaneous.  Cited  in  Northern  Pao.  Ry.  Co.  v.  Roberts,  42  Fed. 
749,  as  instance  where  municipal  aid  sanctioned. 

106  U.  8.  381-392,  26  L.  Ed.  1100,  THE  FRANCIS  ^VEIOHT. 

Congress  has  constitntional  power  to  confine  Supreme  Court's  Jurladie- 
tion  on  appeals  in  admiralty  to  questions  of  law  arising  on  record. 

Approved  in  The  Potomac,  105  U.  S.  631,  26  L.  Ed.  1194,  Sun  Matual 
Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S.  500,  27  L.  Ed.  342,  1  Sup.  Ct.  591, 
The  Connemara,  108  U.  S.  369,  27  L  Ed.  754,  2  Syp.  Ct.  758,  and  Watts 
V.  Camors,  115  U.  S.  363,  29  L.  Ed.  409,  6  Sup.  Ct.  95,  all  holding  find- 
ings of  fact  conclusive  on  court;  American  Const.  Co.  v.  Jacksonville 
Ry.,  148  U.  S.  378,  37  L.  Ed.  489,  13  Sup.  Ct.  761,  holding  appeals  to 
Supreme  Court  regulated  entirely  by  Congress;  Dower  v.  Richards,  151 
U.  S.  664,  88  L.  Ed.  808,  14  Sup.  Ct.  455,  incidentally. 

If  Circuit  Court  neglects  or  refuses,  on  request,  to  find  upon  question 
of  fact  material  to  cause,  when  evidence  has  l)een  adduced,  exception  duly 
taken  may  he  considered  on  appeal  to  Supreme  Court. 
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Approved  in  Wiser  v.  Lawler,  7  Ariz.  184,  62  Pac.  700,  appl3ring  rule 
on  eqnity  appeal;  Louisiana  y.  Weston,  107  La.  46,  31  South.  383,  hold- 
ing objection  to  charge  of  jndge  to  jury  is  before  retirement  of  jury — 
if  made  first  time  on  motion  for  new  trial  will  not  be  considered ;  Reh« 
berg  V.  Qreiser,  24  Mont.  493,  63  Pac.  43,  holding  Supreme  Court  occa* 
sionally  overlooking  infraction  of  rule,  requiring  briefs  to  contain  spe- 
cification of  error,  does  not  require  rule  abrogated  or  overlooked  in 
other  instances;  Luna  v.  Cerrillos  Coal  R.  Co.,  16  N.  M.  85,  113  Pac. 
834,  in  trial  without  jury,  where  party  requests  court  to  make  findings 
of  fact  and  makes  known  points  upon  which  he  desires  specific  findings, 
court  should  make  findings  of  essential  facts  specific  enough  to  enable 
court  to  review  decision;  The  E.  A.  Packer,  140  U.  S.  364,  S5  L.  Ed. 
456,  11  Sup.  Ct.  795,  where  court  refused  finding  as  to  positions  of 
colliding  vessels. 

If  Circuit  Oonrt,  against  objection,  find!  material  fact  uumpported  by 
any  ovldenoe,  exception  taken  may  be  preaented  in  bill  of  exoeptionB  to 
Saprema  Oourt 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 194  Fed.  458,  whether  there  was  evidence  to  sustain  finding 
of  Interstate  Commerce  Commission  that  railroad  rate  was  unreason- 
able is  question  of  law,  which  court  has  jurisdiction  to  determine; 
Howe  V.  Parker,  190  Fed.  746,  111  C.  C.  A.  466,  whether  there  is  evi- 
dence to  sustain  finding  of  fact  in  controversy  before  Land  Department 
over  title  to  public  land  is  question  of  law,  and  error  in  decision  result- 
ing* in  issue  of  patent  to  wrong  person  is  remediable  in  equity ;  King 
V.  Smith,  110  Fed.  97,  54  L.  B.  A.  708,  49  C.  C.  A.  46,  holding  delivery 
to  donee  of  bonds  while  donor  was  unconscious  immaterial  where  donor 
while  conscious  directed  the  delivery. 

Befasal  of  court  to  embody  mere  incidental  facts  in  record  ia  net  sab- 
Ject  to  refview  on  appeal. 

Approved  in  United  States  Fidelity  etc.  Co.  ▼.  Board  of  Commrs.  of 
Woodson  County,  145  Fed.  151,  76  C.  C.  A.  114,  applying  rule  in  action 
on  fidelity  bond;  Bamsdall  v.  Waltemeyer,  142  Fed.  417,  73  C.  C.  A. 
515,  finding  of  fact  in  case  tried  to  court  not  reviewable  when  there 
was  substantial  evidence  to  sustain  it;  Eureka  Co.  Bank  v.  Clarke,  130 
Fed.  327,  64  C.  C.  A.  571,  where  action  for  conversion  tried  to  court, 
appellate  court  is  precluded  from  reviewing  sufficiency  of  evidence 
unless  there  was  absolutely  no  evidence  to  support  findings;  Phenix 
Ins.  Co.  v..  Kerr,  129  Fed.  724,  66  L.  R.  A.  569,  64  C.  C.  A.  251,  where 
at  close  of  jury  trial  each  side  requests  peremptory  instruction,  and 
court  grants  one  request  only,  question  reviewable  is  sufficiency  of  evi- 
dence ;  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  applying  rule  in  equity 
appeal ;  The  City  of  New  York,  147  U.  S.  77,  87  L.  Ed.  87,  13  Sup.  Ct. 
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213,  following  rule;  McClure  v.  United  St^Jies,  116  U.  8.  152,  29  L.  Ed. 
674,  6  Sup.  Ct.  324,  Union  Pac.  By.  Co.  v.  United  States,  116  U.  S.  167, 
29  L.  Ed.  686,  6  Sup.  Ct.  327,  Merchants'  Ins.  Co.  y.  Allen,  121  U.  S. 
71,  30  L.  Ed.  860,  7  Sup.  Ct.  823,  and  Hathaway  y.  Cambridge  Nat. 
Bank,  134  U.  S.  498,  499,  83  L.  Ed.  1006,  10  Sup.  Ct.  610,  where  facts 
were  immaterial. 

BUI  of  Exceptions  should  Jq^edfy  encon  complained  of,  and  diow 
grounds  relied  upon  to  sustain  objection. 

Approved  in  Mound  Coal  Co.  y.  Jeffrey  Mfg.  Co.,  233  Fed.  918,  excep- 
tion, and  bill  of  exceptions  based  thereon,  containing  evidence  in  nar- 
rative form,  submitted  to  trial  court  before  expiration  of  term,  are 
necessary  to  secure  review  of  rulings  of  trial  court;  The  Gazelle,  128 
U.  S.  484,  486,  32  L.  Ed.  499,  9  Sup.  Ct.  141,  142,  holding  omissions  to 
make  findings  of  fact  immaterial,  unless  presented  by  exception;  The 
Nacoochee,  137  U.  S.  341,  34  L.  Ed.  691,  11  Sup.  Ct.  126,  sustaining 
refusal  to  find  facts  where  testimony  not  presented;  Marion  Phosphate 
Co.  v.  Cummer,  60  Fed.  877,  878,  ^  C.  C.  A.  279,  holding  ruling  and 
exception  must  be  formally  stated;  City  of  Key  West  v.  Baer,  66  Fed. 
446,  13  C.  C.  A.  672,  holding  document  merely  embracing  all  testimony 
insufficient;  Scaife  y.  Western  etc.  Land  Co.,  87  Fed.  310,  30  C.  C.  A. 
661,  stating  general  rules. 

Clause  in  charter-party  that  yessel  is  seaworthy  contemplates  seaworthi- 
ness at  time  of  delivery  Into  charter's  possession,  and  not  nature  of  cargo 
she  is  to  carry. 

Approved  in  Banes  S.  S.  Co.  v.  American  Importing  etc.  Co.,  209 
Mass.  100,  96  N. .  £.  108,  charterer  may  not  cancel  charter-party  by 
showing  vessel  was  unseaworthy  on  sailing  date  due  to  fact  that  repairs 
were  needed,  where  such  repairs  were  completed  within  reasonable  time; 
Woodhouse  v.  Duncan,  106  N.  Y.  632,  13  N.  E.  335,  arguendo. 

Miscellaneous.  Cited  in  Munson  S.  8.  Line  v.  Miramar  S.  S.  Co., 
167  Fed.  963,  93  C.  C.  A.  360,  appeal  in  admiralty  from  District  Court 
to  Circuit  Court  of  Appeals  opens  whole  case  for  trial  de  novo,  and 
fact  that  one  party  does  not  appeal  does  not  prevent  entiy  of  decree 
more  favorable  to  him. 

106  U.  S.  393-401,  26  I..  Ed.  1072,  HEWITT  y.  PHELPa 

Suit  pending  at  time  of  passage  of  act  of  March  8»  1876,  may  be  re- 
moved after  reversal  and  remand  by  highest  State  courts  although  petition 
not  filed  until  receipt  of  mandate  in  lower  court. 

Approved  in  Glover  v.  Shepperd,  11  Biss.  676,  16  Fed.  836,  on  point 
that  citizenship  when  application  made  governs;  Miller  v.  Tobin,  9 
Sawy.  412,  18  Fed.  616,  arguendo. 
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DistinguiBlied  in  AUey  v,  Nott,  111  U.  S.  476,  28  L.  Ed.  492,  4  Sup. 
Ct.  496,  and  Phoenix  etc.  Ins.  Co.  v.  Walrath,  11  Diss.  436,  16  Fed.  163,- 
as  to  case  instituted  after  passage  of  act. 

Persons  dealing  witb  trastee  must  look  to  him  for  payment  of  debts. 

Approved  in  Wells-Stone  Mercantile  Co.  v.  Grover,  7  N.  D.  463,  41 
L.  R.  A.  258,  75  N.  W.  912,  ruling  similarly  as  to  trustee  in  insolvency 
carrying  on  business;  Connally  v.  Lyons,  82  Tex.  670,  27  Am.  St.  Rep. 
940,  18  S.  W.  799,  holding  beneficiaries  not  necessary  parties  to  suit 
against  trustee; 

Distinguished  in  Packard  v.  Kingman,  109  Mich.  506,  507,  67  N.  W. 
555,  holding  trustee  may  expressly  limit  liability. 

Power  of  trustee  to  mortgage  trust  property.    Note,  1  Ann.  Oas. 
942. 

Although  creditor  cannot  ordinarily  resort  to  trust  estate  to  enforce 
demand,  if  services  have  been  for  benefit  of  estate  and  estate  is  indebted 
to  trustee,  or  would  be  if  he  should  pay,  if  latter  is  Insolveiit  or  nonresident^ 
equity  will  afford  relief. 

Approved  in  Williamson  v.  Grider,  97  Ark.  612,  135  S.  W.  365,  where 
testamentary  trustee  mortgaged  trust  property  without  authority  and 
thereafter  became  insolvent,  interest  of  beneficiaries  acquiescing  in  un- 
authorised act  by  receiving  and  expending  part  of  money  upon  estate 
may  .be  subjected  in  equity  to  pasrment  pro  rata  of  mortgagee's  judg- 
ment of  foreclosure ;  Gates  v.  McClenahan,  124  Iowa,  596, 100  N.  W.  480, 
where  nonresidents,  appointed  executors  of  foreign  will,  employed  com* 
plainants  as  attorneys  to  recover  land  in  Iowa  devised  by  will,  com- 
plainants could  sue  executors  in  equity  in  Iowa  without  first  exhausting 
legal  remedy;  Wells-Stone  Mercantile  Co.  v.  Aultman,  Miller  &  Co.,  9 
N.  D.  522,  84  N.  W.  378,  holding  trust  estate  being  exhausted  and  ex- 
penses being  paid  by  trustee,  equity  will  require  beneficiaries  to  re- 
imburse him;  Valley  Nat.  Bank  v.  Crosby,  108  Iowa,  654,  79  N.  W.  384, 
arguendo. 

Liens  against  trust  estates  in  favor  of  creditors  or  trustees.    Note, 
19  Am.  St.  Bep.  69. 

Liabilities  of  estates  of  decedents  upon  contracts,  and  for  torts  of 
executors  and  administrators.    Notes,  52  Am.  St.  Eep.  128. 

105  T7.  S.  401-408,  26  L.  Ed.  1075,  HAUSELT  y.  HASBISON. 

Agreement  between  A  and  B,  whereby  A  was  to  furnish  money  to  B  to 
buy  sUns,  who  was  to  tan  and  return  them  to  A  to  sell  on  commission,  such 
skins,  while  in  process  of  tanning,  to  be  security  for  money  advanced,  con- 
stitutes charge  in  nature  of  mortgage  In  f  avot  of  A,  binding  on  parties  and 
B's  assignee  In  bankruptcy. 
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Approved  in  Hurley  v.  Atchison  etc.  Ry.  Co.,  213  TJ.  S.  132,  68  L.  Ed. 
733,  29  Sup.  Ct.  466,  advance  payment  for  coal  yet  to  be  mined  may 
be  pledge  ow  coal,  and  trustee  in  bankruptcy  takes  mine,  subject  to 
obligation  to  deliver  coal  as  mined  to  extent  of  advancement;  Atchison, 
etc.  Ry.  Co.  v.  Hurley,  153  Fed.  508,  82  C.  C.  A.  453,  advances  of  rail- 
road to  coal  company  constituted  payment  in  advance  for  coal  to  be 
delivered  under  contract  and  pledge  of  coal  when  mined,  which  was 
valid  against  bankrupt  coal  company  and  its  trustees  assuming  to  per- 
form contract ;  Howard  v.  Delgado  &  Co.,  121  Fed.  30,  57  C.  C.  A.  270, 
holding  interveners  making  advances  under  contract  and  taking  sugar 
in  payment  shipped  rapidly  are  entitled  to  sugar  in  receiver's  hands, 
cars  being  unobtainable;  In  re  Olzendam  Co.,  117  Fed.  181,  182,  hold- 
ing no  statute  existing  making  the  possession  of  goods  fraudulent,  an 
equitable  lien  thereon  for  advances  is  valid  and  enforceable;  Cincinnati 
etc.  Warefiouse  Co.  v.  Leslie,  117  Ky.  485,  64  L.  E.  A.  219,  78  S.  W. 
415,  where  corporation  advanced  money  to  bankrupt  to  buy  goods  to 
be  shipped  to  former  for  sale  under  agreement  that  it  was  to  have  lien 
on  goods,  and  debt  to  be  paid  out  of  proceeds  of  sale,  corporation's  lien 
passed  to  its  successor,  who  purchased  assets  on  its  insolvency;  Gar- 
rison V.  Vermont  MUls,  154  N.  C.  8,  31  L.  R.  A.  (N.  S.)  450,  69  S.  £. 
745,  factor  taking  possession  of  goods  before  rights  of  creditors  at- 
tach has  equitable  lien  for  advances  made  by  him  to  mill  company 
owning  goods;  €k)dwin  v.  Murchison  Nat.  Bank,  145  N.  C.  327,  17 
L.  R.  A.  (K.  8.)  936,  59  S.  E.  157,  agreement  to  assign  bonds,  which 
person  was  to  receive  in  payment  for  real  estate,  to  bank  in  considera- 
tion of  present  loan  was  equitable  assignment  of  bonds  to  be  delivered 
on  receipt  by  bankrupt ;  Edwards  v.  Barstow,  21  R.  I.  565,  45  AtL  580, 
holding  express  agreement  that  interest  of  cestui  in  trust  estate  shall 
stand  as  collateral  to  obligation  creates  equitable  lien  on  assignor's 
interest  in  said  estate;  Pyeatt  v.  Powell,  51  Fed.  555,  2  C.  C.  A.  367, 
holding  presumption  of  fraud  arising  from  possession  by  mortgagor 
rebuttable;  Riddle  v.  Hudgins,  58  Fed.  492,  7  C.  C.  A.  335,  holding 
such  liens  enforceable  only  in  equity;  Breed  v.  Glasgow  Inv.  Co.,  71 
Fed.  908,  holding  equity  will  not  divest  vendor's  lien  for  benefit  of 
creditors;  dissenting  opinion  in  Garrison  v,  Vermont  Mills,  152  N.  C. 
647,  68  S.  E.  144,  majority  holding  that  factor  not  having  possession 
of  goods  had  no  lien  for  advances  made. 

Distinguished  in  Titusville  Iron  Co.  v.  City  of  New  York,  207  N.  Y. 
210,  211,  100  N.  E.  808,  809,  mortgages  or  contracts,  pledging  subse- 
quently acquired  property,  will  be  enforced  in  equity  as  agreements 
for  liens  and  as  against  purchasers  with  notice,  but  will  not  be  enforced 
against  creditors;  Hossack  v.  Graham,  20  Wash.  189,  55  Pac.  37,  under 
facta. 
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Effect  of  chattel  mortgagee  taking  possession  before  any  specific 
right  of  creditors  has  attached,  to  cure  original  defect.  Note, 
25  L.  R.  A.  (N.  S.)  112. 

Chattel  mortgages  imrecorded,  althougb  void  m  against  Judgment  cred^ 
itors,  are  binding  on  partlea. 

Approved  in  Heisch  v.  Bell,  11  N.  M.  531,  70  Pac.  573,  bill  of  sale 
given  on  exempt  personal  property  is  not  void  as  to  creditors,  though 
unacknowledged  and  unrecorded;  Sheldon  v.  Wickham,  161  N.  Y.  506, 
55  N.  E.  1047,  holding  chattel  mortgage  transferred  for  benefit  of  cred- 
itors cannot  be  treated  as  void  for  fraud  by  assignee  under  statute, 
because  it  was  not  filed ;  Prick  Co.  v.  Oats,  20  Okl.  482,  94  Pac.  685, 
right  of  mortgagor,  holding  chattel  mortgage  on  debtor's  property,  not 
good  as  to  other  creditors  because  unrecorded,  and  having  possession  of 
property,  is  superior  to  that  of  subsequent  execution  creditor;  Christ 
v.  Zehner,  212  Pa.  192,  61  Atl.  823,  where  bill  of  sale  given  to  secure 
loan,  but  possession  not  taken  was,  within  four  months  of  bankruptcy 
of  purchaser,  indorsed  to  effect  that  loan  still  due  and  that  possession 
given  vendee,  there  was  no  unlawful  preference;  Rainwater  etc.  Hat 
Co.  V.  Malcolm,  51  Fed.  738,  2  C.  C.  A.  476,  holding  possession  dis- 
penses with  necessity  for  acknowledging;  Union  Nat.  Bank  v.  Quinn, 
3  N.  D.  212,  44  AnL  St.  Rep.  547,  54  N.  W.  1040,  holding  possession 
renders  recording  unnecessary;  Cowan-McClung  Co.  v.  Gill,  11  Lea,  684,. 
holding  failure  to  record  trust  deed  not  evidence  of  fraud;  Marsh  v. 
Wade,  1  Wash.  544,  20  Pac.  580,  arguendo. 

Assignee  takes  property  of  bankrupt  subject  to  all  <^^«Myg  Uens  or 
equities. 

Approved  in  Thompson  v.  Fairbanks,  196  U.  S.  526,  49  L.  Rd.  586, 
25  Sup.  Ct.  306,  enforcement  of  lien  of  valid  chattel  mortgage  by  taking 
possession  after  condition  broken  as  authorized  by  mortgage,  with 
knowledge  of  mortgagor's  contemplated  bankruptcy,  is  not  voidable 
preference,  though  possession  taken  within  four  months  of  bankruptcy; 
In  re  Williamsburg  Knitting  Mill,  190  Fed.  874,  unrecorded  conditional 
sale  contract  was  invalid  as  against  purchasers  of  trustee  in  bankruptcy, 
where,  under  State  law,  conditional  sale  contract  was  invalid  as  against 
lien  creditors;  Ooodnpugh  Mercantile  &  Stock  Co.  v.  Galloway,  171  Fed. 
949,  where  complainant  had  equitable  lien  on  timber  and  lumber  manu- 
factured by  bankrupt,  lien  attached  to  fund  derived  from  sale  thereof  in 
hands  of  bankrupt's  trustee;  In  re  Grainger,  160  Fed.  74,  87  C.  C.  A. 
225,  chattel  mortgage  of  property,  other  than  that  specified  in  section 
2955  of  California  Civil  Code,  executed  in  good  faith  for  bona  fide  con- 
sideration, was  valid  against  mortgagor's  trustee  in  bankruptcy  and 
general  creditors;  6k>odnough  etc.  Stock  Co.  v.  Galloway,  156  Fed.  511^ 
XI— 50 
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verbal  agreement  for  lien  on  personal  proi)erty,  not  recorded,  made  in 
good  faith  to  secure  advances  to  carry  on  business,  with  knowledge  of 
creditors,  and  more  than  four  months  before  bankruptcy,  is  valid  against 
trustee  in  bankruptcy;  In  re  Fabian,  151  Fed.  950,  contract  under  which 
goods  are  shipped  to  be  sold  is  construed  as  bailment,  not  sale,  and  con- 
signor is  entitled  to  recover  remainder  of  goods  or  proceeds  against 
consignee's  trustee  in  bankruptcy;  In  re  Cramond,  145  Fed.  976,  where 
city  contractor  on  assuming  contract  assigned  right  to  payment  to  bank 
to  secure  money  to  do  work,  bank  acquired  equitable  lien  superior  to 
laborer's  lien  under  Bankruptcy  Act,  c.  54,  §  64;  Duplan  Silk  Co.  v. 
Spencer,  115  Fed.  695,  53  C.  C.  A.  321,  holding  trustee  in  bankruptcy 
in  proving  bankrupt's  title  to  personalty  subjects  himself  to  all  valid 
legal  and  equitable  claims  of  others  to  said  property;  Kirk  v.  Roberts, 
3  Cal.  Unrep.  676,  31  Pac.  622,  assignee  in  insolvency  takes  prox)erty  of 
insolvent  subject  to  all  rights  and  equities  of  third  persons  attached  to 
it  in  hands  of  insolvent;  Lynam  v.  Belfast  National  Bank,  98  Me.  458, 
57  Atl.  801,  holding  bank  receiving  deposit  from  insolvent  intended  for 
benefit  of  latter 's  creditors  with  knowledge  thereof  cannot  set  oft 
against  it  claims  against  depositor's  account;  Elmore  v.  Symonds,  183 
Mass.  324,  67  N.  E.  316,  holding  trustee  in  bankruptcy  may  recover 
money  paid  after  bankruptcy  for  advances,  pursuant  to  prior  agree- 
ment, and  bill  for  specific  performance  unmaintainable;  Lawson  v.  War- 
ren, 34  Okl.  102,  Ann.  Oas.  19140,  139,  42  L.  B.  A.  (N.  S.)  188,  124 
Pac.  49,  where  person  holding  all  of  series  of  notes  secured  by  mortgage 
assigns  one  of  them,  assignee  is  entitled  to  be  preferred  to  assignor 
and  his  receiver  in  distribution  of  proceeds  of  mortgaged  property; 
Adams  v.  Collier,  122  U.  S.  391,  80  L.  Ed.  1209,  7  Sup.  Ct.  1211,  holding 
assignee  could  not  question  deed  between  assignor  and  children;  Holmes 
V.  Winchester,  133  Mass.  142,  holding  assignee  took  property  subject 
to  trust ;  Ryder  v.  Ryder,  19  R.  I.  192,  32  Atl.  921,  holding  receiver  took 
subject  to  mortgagor's  equity  to  have  mortgage  reformed;  Metropolitan 
Nat.  Bank  v.  Rogers,  47  Fed.  151,  and  Baker  v.  ToUes,  68  N.  H.  74,  36 
Atl.  552,  arguendo. 

Voidability  of  transfer  within,  pursuant  to  executory  agreement 
antedating,  four  months'  period.     Note,  17  L.  R.  A.  (K.  S.)  942. 

Where  A  and  B  entered  into  contract,  whereby  A  was  to  advance 
money  for  purchase  of  skins,  to  be  tanned  by  B  and  turned  over  to  A  for 
sale  on  commission,  subsequent  agreement,  whereby  A  agreed  to  take  po&. 
session  of  tannery  and  complete  contract,  is  not  frandnlent,  although  made 
in  contemplation  of  B's  bankruptcy. 

Approved  in  Sieg  v.  Greene,  225  Fed.  959,  where  advancements  were 
made  to  manufacturer  of  bricks  under  agreement  made  in  good  faith 
that  firm  would  manufacture  bricks  to  value  of  amount  advanced,  trans- 
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fer  of  manufactory  and  bricks  mannfactored  within  four  months  of 
bankruptcy  was  not  voidable  preference;  Sexton  v.  Kessler  &  Co.,  172 
Fed.  538,  40  L.  £.  A-  (N.  S.)  639,  97  C.  C.  A.  161,  where  person  having 
equitable  lien  on. securities  in  possession  of  debtor,  in  nature  of  mort- 
gage and  pledge  takes  possession  of  such  securities  within  four  months 
of  bankruptcy,  transfer  cannot  be  avoided  as  preference;  Applewhite 
V.  Harrell  Mill  Co.,  49  Ark.  282,  5  8.  W.  293,  holding  taking  possession 
undeir  mortgage  perfected  rights  as  against  creditors;  South  Branch 
Lumber  Co.  v.  Ott,  142  U.  S.  635,  5  L.  Ed.  1141,  12  Sup.  Ct.  322, 
arguendo. 

Miscellaneous.  Cited  in  0  'Neal  v.  Richardson,  78  Ark.  137,  92  S.  W. 
1118,  as  to  correction  of  written  by  oral  instructions. 

105  U.  &  408-413,  26  I..  Ed.  1103,  HAKNIBAI.  y.  FAUNTLZaiOT. 

Legal  meaning  of  'taxpayer.''    Note,  Ann.  Oaa.  19140,  1058. 

Ratification    by    public    corporation    of    invalid    contraet.    Note, 
L.  S.  A.  1915A,  1038. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  673. 

Miscellaneous.  Cited  in  Hicks  v.  Erigbaum,  13  Ariz.  243,  108  Pac. 
485,  section  of  code  authorizing  school  district  to  submit  question  of 
issuance  of  bonds  to  taxpayers  of  district  is  limited  to  those  who  pay 
taxes  on  property  within  district,  and  is  valid. 

105  U.  a  414-416,  26  L.  Ed.  1077,  UNITED  STATES  v.  EMHOLT. 

Act  iirovlding  tliat  district  judge,  acting  tm  circuit  Judge,  may  hear 
and  decide  appeals  ui^n  consent  of  parties,  has  no  application  where  cir- 
cuit Judge  is  present. 

Cited  in  American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S. 
387,  87  L.  Ed.  492,  13  Sup.  Ct.  764,  ruling  similarly  as  to  circuit  judge 
sittii^  in  Circuit  Court  of  Appeals;  Harmon  v.  United  States,  43  Fed. 
820,  arguendo. 

Case  cannot  be  carried  to  Supreme  Court  upon  division  of  opinion  be- 
tween circuit  Judge  and  district  Judge  who  rendered  opinion  appealed  from. 
Approved  in  Cincinnati  etc.  Ry.  Co.  v.  McKeen,  149  U.  S.  261,  87 
L.  Ed.  726, 13  Sup.  Ct.  841,  holding  case  can  only  be  certified  by  quorum. 

Neither  consent  of  parties  nor  allowance  of  appeal  by  lower  court  can 
confer  Jurisdiction  upon  appellate  court. 

Approved  in  Four  Hundred  &  Forty-Three  Cans  of  Frozen  Egg 
Product  v.  United  States,  226  U.  S.  184,  57  L.  Ed.  179,  33  Sup.  Ct.  60, 
Circuit  Court  of  Appeals  had  no  jurisdiction  to  review  action  of  Dis- 
trict Court  on  libel  filed  under  Pure  Food  Act,  and  consent  of  parties 
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could  not  give  such  jurisdiction;  Harry  Bros.  Co.  ▼.  Yaryan  Naval 
Stores  Co.,  219  Fed.  884,  136  C.  C.  A.  454,  Circuit  Court  of  Appeals 
cannot  acquire  jurisdiction  by  consent  of  parties  to  review  order  dis- 
missing plea  of  intervetition  in  equitable  proceeding  on  writ  of  error; 
Doty  V.  Jewett,  22  Blatchf.  69,  19  Fed.  339,  hoMing  consent  cannot  per- 
mit Circuit  Court  to  review  equity  case  upon  writ' of  error. 

Miscellaneous.  Cited  in  Boulton  v.  Moore,  U  Biss.  508,  14  Fed.  928, 
but  not  in  point. 

105  U.  8.  416-418,  26  L.  Ed.  1078,  HITOHCOCK  Y.  BUCHANAN. 

Bill  drawn  on  corporation's  blanks,  directing  that  amoimt  be  charged 
to  corporation,  of  which  signers  describe  themselves  ae  president  and  secre- 
tary, is  corporation's  bill,  and  not  that  of  individual  signeia. 

Approved  in  Post  v.  Pearson,  108  U.  S.  422,  27  L.  Ed.  775,  2  Sup.  Ct. 
801,  construing  contract  to  deliver  ore;  Falk  v.  Moebs,  127  U.  S.  602, 
607,  82  L.  Ed.  267,  269,  8  Sup.  Ct.  1321,  1323,  construing  promissory 
note;  Ames  v.  Holderbaum,  44  Fed.  226,  on  point  that  circumstances 
may  determine  who  is  intended  obligor;  Farrel  v.  National  Shoe  etc. 
Bank,  43  Fed.  130,  arguendo. 

Distinguished  in  Cragin  v.  Lovell,  109  TJ.  S.  198,  27  L.  Ed.  905,  3 
Sup.  Ct.  134,  where  principal's  name  did  not  appear  on  note;  Lawler 
V.  Murphy,  58  Conn.  312,  8  L.  B.  A.  118,  20  Atl.  459,  where  it  did  not 
appear  that  insurance  society  was  corporation;  Souhegan  Nat.  Bank  v. 
Boardman,  46  Minn.  297,  48  N.  W.  1117,  where  note  executed  by  officers 
individually. 

Negotiable  instrument,  signing  by  agent.    Note,  89  Am.  Bep.  302. 

Liability  of  i>erson  signing  negotiable  paper  as  officer  of  corpora- 
tion.   Note,  6  Ann.  Oas.  1005. 

Liability  of  principal  on  negotiable  paper  executed  by  agent.    Note, 
21  L.  R.  A.  (N.  S.)  1074. 

Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  B.  A.  (N.  S.)  44. 

Statute  prohibiting  defendants,  sued  on  written  instrnmente,  from  deny- 
ing signature,  except  under  verified  plea,  is  inapplicable  where  demurrer 
admits  fact  of  signature  and  only  issue  is  as  to  its  effect  in  law. 

Approved  in  Mosher  v.  St.  Louis  etc.  Ry.  Co.,  127  U.  S.  395,  32  L.  Ed. 
251,  8  Sup.  Ct.  1326,  construing  signature  on  railway  ticket. 

105  T7.  S.  418-422,  26  L.  Ed.  1131,  UNITED  STATES  ▼.  BINDSKOPF. 

Bill  should  not  set  out  entire  charge  of  lower  courts  but  should  be  con- 
fined to  such  parts  as  are  excepted  to. 

Approved  in  Phoenix  Ins.  Co.  v.  Raddin,  120  U.  S.  194,  30  L.  Ed.  648, 
7  Sup.  Ct.  505,  and  Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  248,  23 
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C.  C.  A.  139,  both  holding  exeeption  to  whole  charge  is  too  general; 
Scaife  v.  Western  North  Carolina  Land  Co.,  87  Fed.  311,  30  C.  C.  A. 
661,  holding  trial  judge  not  bound  to  sign  bill  presented  by  counsel; 
dissenting  opinion  in  Lewis  v.  United  Staies,  146  U.  S.  384,  36  L.  Ed. 
1016,  13  Sup.  Ct.  141,  majority  holding  general  exception  to  procedure 
in  impaneling  jury  sufficient. 

Intamal  revenue  commissioner's  assessment  of  amount  due  as  taxes 
upon  distilled  spirits  establishes  only  prima  facie  evidence  case  against  dis- 
tiller. 

Approved  in  Western  Express  Co.  v.  United  States,  141  Fed.  30,  52 
C.  C.  A.  616,  following  rule;  United  States  Fidelity  etc.  Co.  v.  United 
States,  201  Fed.  92,  93,  119  C.  GL  A.  429,  internal  revenue  tax  assessed 
by  Commissioner  of  Internal  Revenue  on  liquors  distilled  was  prima 
facie  evidence  of  amount  due  against  distiller  and  surety ;  United  States 
V.  Code,  134  Fed.  699^  upholding  finding  for  government  in  suit  for 
assessment  on  unreported  spirits  distilled  from  certain  amount  of  fruit, 
where  defendant  admitted  reception  of  fruit,  but  failed  to  account  for 
destruction  of  fruit  or  spirits  distilled  therefrom;  United  States  v. 
National  Surety  Co.,  122  Fed.  907,  59  C.  C.  A.  130,  holding  taxes  paid 
upon  spirits  distilled  during  period  of  bond  is  performance  of  duty 
secured  by  bond,  a  failure  to  discharge  which  makes  sureties  responsi- 
ble; United  States  v.  Nebraska  Distilling  Co.,  80  Fed.  287,  25  C.  C.  A. 

418,  arguendo. 

> 

106  U.  a  423-430,  26  L.  Ed.  1057,  MABOHANB  y.  FBELL8EN. 

Validity  of  Judgment  cannot  be  questioned  collaterally  for  errors  not 
affecting  Jurisdiction  of  court  rendering  it. 

Approved  in  Barbee  v.  Shannon,  1  Ind.  Ter.  208,  40  S.  W.  586,  adjudi- 
cation by  court  of  Creek  nation  that  lease  is  valid,  precludes  inquiry 
in  subsequent  proceeding  between  same  parties  into  power  of  chief  of 
Creek  nation  to  make  lease;  Robinson  v.  Fair,  128  U.  S.  87,  32  L.  Ed. 
428,  9  Sup.  Ct.  35,  holding  probate  decree  not  questionable  in  United 
States  Circuit  Court. 

106  U.  8.  430-432,  26  L.  Ed.  1142,  DOWELL  v.  MITCHFJ.Ti. 

Where  cause  cognizable  at  law  is  entertained  in  equity,  on  ground  tliat 
bill  se^s  equitable  relief,  which  it  transpires  cannot  be  granted,  court  is 
without  Jurisdiction  to  proceed  further,  and  should  ^dismiss  bill  without 
prejudice. 

Approved  in  Linden  Inv.  Co.  v.  Houstain  Bros.  Co.,  221  Fed.  181,  136 
C.  C.  A.  131,  where  foreclosure  of  mechanic's  lien  cannot  be  sustained, 
equity  cannot  retain  cause  and  award  damages;  McCabe  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  186  Fed.  977, 109  C.  C.  A.  110,  in  action  against  rail- 
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way  for  failure  to  provide  equal  accommodations  for  negroes,  where 
court  denies  injnnctiye  relief,  it  may  not  award  damages  as  incidental 
relief;  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  18,  104  C.  C.  A.  453,  right 
to  recover  excess  payments  and  relief  against  bond  waa  enforceable  at 
law,  and  where  complainant  was  not  entitled  to  injunction,  case  could 
not  be  retained  to  determine  such  questions;  Jenson  v.  Toltec  Ranch  Co., 
174  Fed.  95,  98  C.  C.  A.  60,  refusing  relief  in  equity  on  notes  where 
equitable  cause  of  action  to  have  deed  declared  mortgage,  for  account- 
ing, and  foreclosure  of  mortgage  failed  (reversed  by  Circuit  Court  of 
Appeals) ;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  762,  bill  to  enjoin  post- 
master from  refusing  to  admit  magazine  to  mails  at  second-class  rate 
will  not  be  entertained  where,  pending  suit,  new  permit  is  issued,  al- 
though it  limits  number  of  copies;  Fowler  v.  Osgood,  141  Fed.  24,  4 
L.  R.  A.  (N.  S.)  824,  72  C.  C.  A.  270,  applying  rule  where*  demurrer 
*  to  petition  by  foreign  receiver  dismissed  for  want  of  jurisdiction;  In- 
dian Land  &  T.  Co.  v.  Shoenf elt, ,  135  Fed.  487,  68  C.  C.  A.  196,  where 
equity  has  no  jurisdiction,  decree  of  dismissal  must  expressly  adjudge 
dismissal  on  that  ground  or  that  it  is  made  without  prejudice;  Miller 
V.  Carlisle,  127  Cal.  330,  59  Pac.  786,  holding  several  separate  mechanics ' 
lien  claimants  cannot  aggregate  amounts  to  give  court  jurisdiction  to 
render  judgment  where  each  separate  amount  falls  below  required 
amount;  Giesy  v.  Gregory,  15  App.  D.  C.  53,  56,  suit  in  equity  cannot 
be  maintained  by  mortgagee  against  mortgagor  for  balance  due  upon 
indebtedness  secured  by  mortgage ;  Palmer  v.  Fleming,  1  App.  D.  C.  534, 
court  of  equity  does  not  acquire  jurisdiction  by  mere  allegation  in  bill 
of  equitable  ground  of  relief,  and  when  cause  for  equitable  relief  fails, 
it  will  not  give  legal  relief;  Brauer  v.  Laughlin,  235  HI.  272,  85  N.  E. 
286,  in  action  for  specific  performance  of  contract  and  for  accounting, 
where  equitable  relief  was  not  authorized  by  proof,  chancellor  erred  in 
retaining  jurisdiction  and  awarding  decree  for  money  loaned;  Crowell 
V.  Young,  4  Ind.  Ter.  42,  64  S.  W.  609,  where  Federal  court  in  Indian 
Territory  has  no  jurisdiction  to  foreclose  mortgage,  it  cannot  retain 
cause  and  render  personal  judgment  on  notes;  Fisher  v.  Trumbauer  & 
Smith,  160  Iowa,  261,  138  N.  W.  531,  where  case  for  equitable  relief 
was  not  established,  but  cause  of  action  at  law  was  proved,  it  was  error 
to  dismiss  suit,  as  proper  procedure  was  to  grant  relief  to  which  plain- 
tiff was  entitled,  or  transfer  case  to  law  calendar;  Union  Planters'  Bank 
etc.  Co.  V.  Memphis  Hotel  Co.,  124  Tenn.  665,  39  L.  R.  A.  (N.  S.)  580, 
139  S.  W.  719,  in  ^uit  brought  to  enjoin  defendant  from  permittins: 
escape  of  smoke  at  level  below  complainant 's  roof,  and  for  damages  for 
past  injuries,  prayer  for  damages  falls  with  refusal  to  grant  injunc- 
tion; Kramer  v.  Cohn,  119  U.  S.  357,  30  L.  Ed.  440.  7  Sup.  Ct.  278, 
dismissing  bill  to  set  aside  conveyance  where  proof  of  fraud  failed; 
Cherokee  Nation  v.  Southern  Kan.  Ry.  Co.,  33  Fed.  915,  dismissing  suit 
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after  f ailiune  of  prayer  for  injunction ;  Alger  v.  Anderson,  92  Fed.  711, 
where  equitable  right  lost  by  laches;  Gamage  v«  Harris,  79  Me.  536,  11 
Atl.  423,  holding  failure  to  prove  fraud  divested  jurisdiction  of  suit 
to  remove  cloud  from  title ;  Reay  v.  Raynor,  22  Blatchf .  14,  15,  19  Fed. 
308,  309,  decreeing  accounting,  as  incident  to  suit  to  enjoin  infringement 
of  patent ;  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  272,  68  C.  C.  A. 
19,  arguendo. 

Distinguished  in  Becker  v.  Superior  Court,  151  Cal.  317,  90  Pac.  690, 
in  action  to  recover  money  judgment  and  establish  mechanic's  lien, 
though  lien  fails,  court  may  render  judgment  for  amount  due,  since  legal 
and  equitable  remedies  may  be  pursued  and  granted  in  same  action; 
Du  Yal  ▼.  Johnson,  39  Ark.  190,  under  facts. 

Right,  upon  failure  to  establish  ground  of  equitable  jurisdiction,  to 
obtain  in  a  suit  in  equity  relief  obtainable  at  law.  Note,  19 
L.  R.  A.  (N.  S.)  1071. 
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Appeal  does  not  lie  ftom  decree  in  equity  as  to  costs  merely. 

Approved  in  Du  Bois  v.  Kirk,  168  U.  S.  67,  39  L.  Ed.  899,  15  Sup.  Ct. 
733,  and  Tyler  Min.  Co.  ▼.  Sweeney,  79  Fed.  282,  24  C.  C.  A.  578,  both 
following  rule ;  Wright  v.  Gorman-Wright  Co.,  162  Fed.  410,  81  C.  C.  A. 
534,  appeal  does  not  lie  from  decree  respecting  costs  and  expenses; 
West  ▼.  East  Coast  Cedar  Co.,  113  Fed.  745,  61  C.  C.  A.  416,  holding 
the  awarding  of  costs  in  equity  is  discretionary  with  the  court,  and 
no  appeal  lies  from  its  action  in  the  matter;  Warner  v.  Godfrey,  17 
App.  D.  C.  104,  question  of  award  of  costs  in  decree  is  not  subject  of 
appeal. 

Distinguished  in  Western  Coal  ft  llkGn.  Co.  ▼.  Petty,  132  Fed.  606, 
65  C.  C.  A.  667,  in  Federal  law  action  where  prevailing  party  is  en- 
titled to  costs  as  of  right,  judgment  on  dismissal  denying  such  right  is 
reviewable  on  error;  Nutter  v.  Brown,  68  W.  Va.  240, 1  L.  R.  A.  (N.  S.) 
1088,  62  S.  E.  90,  decree  respecting  allowance  and  compensation  of 
receivers  is  appealable. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Gas.  100. 

Where  no  undertaking  lias  been  required,  court  cannot  award  damages 
sustained  by  either  party,  as  result  of  litigation,  except  by  mAViiiif  equitable 
decree  as  to  costs. 

Approved  in  Mica  Insulator  Co.  v.  Commercial  Mica  Co.,  157  Fed.  93, 
formal  injunction  bond  is  not  indispensable  prerequisite  to  assessment 
of  damages,  but  court  may  impose  damages  sustained  by  defendant, 
though  injunction  is  refused;  American  Circular  Loom  Co,  v.  Wilson, 
198  Mass.  211,  126  Asl  St.  Rep.  409,  84  N.  E.  139,  where  no  bond  was 
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given  in  preliminary  injunction  restraining  defendants  from  disposing 
of  letters  patent  which  by  final  decree  they  are  allowed  to  retain,  de- 
fendants are  not  entitled  to  assessment  of  damages  as  for  wrongful 
injunction ;  Baer  v.  Fidelity  &  Deposit  Co.,  130  Fed.  97,  64  C.  C.  A.  428, 
applying  rule  where  court  ordered  bond  given  to  defendant  in  receiver- 
ship proceedings  to  indemnify  him  against  damages  sustained  by  deposit- 
ing money  on  dismissal  of  receivership;  MacFarlane  v.  Garrett  &  Barr, 
3  Penne.  (Del.)  44,  49  Atl.  175,  holding  declaration  charging  wrongfully 
suing  out  injunction,  failing  to  allege  maliciousness  and  lack  of  probable 
cause,  bad  on  special  demurrer;  Scheck  v.  Kelly,  95  Fed.  941,  holding 
action  will  not  lie  for  damages  in  absence  of  proof  of  malice ;  Harless  v. 
Consumers'  Gas  etc.  Co.,  14  Ind.  App.  548,  43  N.  E.  457,  following  role. 
Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed.  916,  in 
actions  by  railroad  to  enjoin  enforcement  of  legislative  acts  fixing  maxi- 
mum rate,  while  court  was  bound  under  mandate  to  vacate  injunction 
granted,  it  could  retain  cases  to  collect  and  disburse  excess  chai^ges; 
Walker  v.  Pritchard,  136  111.  108,  109,  11  L.  B.  A.  579,  25  N.  E.  575, 
holding  damages  assessable  upon  partial  dissolution  of  injunction. 

In  granting  injunction,  conrt  may  require  plaintiff  to  enter  into  under- 
taking to  compensate  defendant  for  any  injury  resulting  from  wrongfol 
issue,  and  may  mitigate  the  terms  imposed  at  any  time. 

Approved  in  Tullock  v.  Mulvane,  184  U.  S.  510,  46  L-  Ed.  666,  22 
Sup.  Ct.  377,  holding  attorneys'  fees  for  dissolving  of  injunction  not 
an  element  of  damage  on  injunction  bond  given  in  Federal  court,  though 
local  laws  differ;  Woolfolk  v.  Jones,  216  Fed.  810,  surety  on  injunction 
bond  was  not  liable  for  amount  of  final  decree,  but  for  interest  on 
amount  during  time  recovery  was  delayed  by  granting  injunction;  In  re 
Regealed  Ice  Co.,  199  Fed.  341,  in  default  of  action  upon  bond  within 
specified  time,  court  could  cancel  bond;  Southern  Ry.  Co.  v.  Railroad 
Commission,  196  Fed.  560,  holding  there  was  no  liability  on  bonds  to 
secure  injunction  against  statutory  intrastate  railroad  rates,  where  case 
did  not  go  to  trial  by  reason  of  agreement  between  railroad  and  com- 
mission; In  re  Arkansas  R.  R.  Rates,  168  Fed.  722,  where  carrier  has 
obtained  preliminary  injunction  against  alleged  confiscatory  rate,  court 
may  fix  maximum  rate  during  pendency  of  litigation  and  make  com- 
pliance with  such  maximum  condition  of  continuing  injunction;  Spring 
Valley  Water  Co.  v.  San  Francisco,  165  Fed.  712,  granting  preliminary 
injunction  to  restrain  enforcement  of  ordinance  water  rate  on  condition 
tliat  amount  collected  in  excess  of  rate  be  impounded  to  abide  final 
order  of  court;  Hoy  v.  Altoona  Midway  Oil  Co.,  136  Fed.  485,  granting 
preliminary  injunction  on  bill  to  recover  shares  of  stock  fraudulently 
obtained  by  defendant  from  complainant ;  Harriman  v.  Northern  Secnri- 
ties  Co.,  132  Fed.  476,  granting  preliminary  injunction  against  trans- 
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ferring  stock  received  from  plaintiff  under  agreement  to  former  merger 
declared  void  by  courts ;  Briggs  v.  Neal;  120  Fed.  228,  56  C.  C.  A.  572, 
holding  mortgagee  in  possession  of  gping  concern  to  keep  same  operat- 
ing by  terms  of  mortgage  cannot  be  charged  rental,  but  only  to  account 
for  net  proceeds ;  West  v.  East  Coast  Cedar  Co.,  113  Fed.  744,  51  C.  C.  A. 
411,  holding  equity  may  require  bond  on  issuance  of  injunction  and 
assess  damages  for  breach  of  such  bond  on  dissolving  injunction;  Cary 
V.  Mine  etc.  Supply  Co.,  53  Colo.  558,  129  Pac.  232,  act  authorizing 
granting  of  temporary  restraining  order  without  notice  in  case  of  emer- 
gency on  filing  of  emergency  bond  and  providing  for  summary  judgment 
and  execution  on  emergency  bond  if  such  emergency  was  held  not  to 
exist  is  valid;  State  v.  Sunapee  Dam  Co.,  72  N.  H.  122,  55  Atl.  904, 
where,  in  suit  to  restrain  dam  owner  from  operating  it  to  injury  of 
other  shore  owners  injunction  withheld,  equity  had  jurisdiction  to  ascer- 
tain damages;  Meyers  v.  Block,  120  U.  S.  214,  80  L.  Ed.  644,  7  Sup.  Ct. 
529,  asserting  power  of  court  to  impose  any  conditions;  McCauU  v. 
Bra^am,  21  Blittchf.  283,  16  Fed.  42,  in  granting  injunction  to  restrain 
violation  of  contract  for  personal  services;  Coosaw  Min.  Co.  v.  Caro- 
lina Min.  Co.,  75  Fed.  867,  asserting  court's  power  to  require  indemnity; 
Leslie  v.  Brown,  90  Fed.  174,  32  C.  C.  A.  556,  holding  court  may  sum- 
marily enforce  bond  in  ancillary  proceeding;  Neal  v.  Taylor,  56  Ark. 
525,  20  S.  W.  353,  court  may  inquire  whether  injunction  was,  in  fact, 
cause  of  damage;  King  v.  Bushkirk,  78  Fed.  235,  24  C.  C.  A.  82, 
arguendo. 

Distinguished  in  Houghton  v.  Cortelyou,  208  U.  S.  157,  158,  159,  160, 
52  L.  Ed.  486,  486,  28  Sup.  Ct.  234,  obligors  on  undertaking  given  to 
obtain  restraining  order  against  postmaster-general  should  not  be  re- 
lieved from  obligation  for  damages  during  period  undertaking  was  in 
force;  Cortelyou  v.  Houghton,  27  App.  D.  C.  193,  appellate  court  may 
review  ruling  of  trial  court  that  party  who  has  given  undertaking  is 
not  liable  thereon. 

In  absence  of  statntory  or  court  rule  for  assessing  damages,  under  bond 
conditioned  to  pay  such  damages  as  adverse  party  may  sustain,  semble, 
that  court  may  assess  them  or  leave  parties  to  action  at  law. 

Approved  in  Tullock  V.  Mulvane,  184  U.  S.  505,  521,  46  L.  Ed,  663, 
669,  22  Sup.  Ct.  375,  381,  majority  holding  attorneys'  fees  for  pro- 
curing dissolution  of  injunction,  no  element  of  damages  on  injunction 
bond  in  Federal  court,  though  State  law  is  otherwise;  Baker  &  Bennett 
Co.  v.  N.  D.  Cass  Co.,  224  Fed.  440,  140  C.  C.  A.  133,  on  dissolution  of 
preliminary  injunction,  for  which  bond  was  gfiven,  court  may  determine 
liability  or  leave  defendant  to  action  at  law ;  Bellamy  v.  St.  Louis  etc. 
Ry.  Co.,  220  Fed.  878,  where  injunction  has  been  issued  by  Federal 
court  restraining  enforcement  of  statutory  railroad  rates,  court   can 


106  U.  S.  433-447       NOTES  ON  U.  S.  REPORTS.  W4 

appoint  master  before  whom  all  claims  of  shippers  -on  ixijunction  bond 
must  be  prosecuted,  but  it  cannot  prevent  shippers  from  recovering  by 
separate  action  under  statute;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed. 
177,  Federal  court  having  jurisdiction  to  determine  question  of  dam- 
ages growing  out  of  issuanclB  of  injunction  to  prevent  enforcement  of 
railroad  rates  may  enjoin  shippers  and  passengers  from  maintaining 
suits  in  State  courts  to  enforce  claims  under  bonds;  Sperry  &  Hutchin- 
son Co.  v.  Tacoma,  205  Fed.  642,  643,  State  court  having  assumed  juris- 
diction, Federal  court  would  not  entertain  subsequent  proceeding  during 
pendency  thereof  to  cancel  bond;  Redlich  Mfg.  Co.  v.  John  H.  Rice  & 
Co.,  203  Fed.  723,  whether  court  from  which  injunction  has  been  im- 
properly issued  will  assess  damages,  or  remit  defendant  to  action  on 
bond,  is  matter  of  discretion;  Mississippi  Valley  Fuel  Co.  v.  Watson 
Coal  Co.,  202  Fed.  125,  120  C.  C.  A.  276,  where  Federal  court  granted 
mandatory  injunction  requiring  defendant  to  deliver  coal  according  to 
contract,  and  required  complainant  to  give  bond  for  prompt  payment, 
court  could  enforce  pa3anent  on  such  bond;  Nashville  C.  &  St.  L.  Ry. 
V.  Railroad  Com.,  174  Fed.  225,  where  injunction  was  dissolved  on 
appeal  from  order,  action  could  not, be  maintained  on  bond  until  final 
decree  determining  whether  rates  charged  by  railroad  exceeded  legal 
or  just  rates,  as   contradistinguished  from  statutory  rates;   Cimiotti 
Unhairing  Co.  v.  American  Fur.  Ref .  Co.,  158  Fed.  172,  173,  174,  Fed- 
eral court  of  equity,  having  required  complainant  to  give  bond  as  con- 
dition to  granting  injunction,  has  power  on  dissolution  of  injunction,  to 
assess  damages  recoverable  on  such  bond;  Empire  State-Idaho  Min. 
etc.  Co.  Hanley,  136  Fed.  104,  69  C.  C.  A.  87,  where,  after  af&rmance, 
appellee  filed  in  trial  court  motion  to  proceed,  containing  notice   to 
sureties  on  supersedeas  bond  of  application  for  summary  decree  on  bond, 
which  was  served  on  surety,  court  could  render  judgment  against  surety 
under  Idaho  Code,  §  3576;  Kirker  v.  Owings,  98  Fed.  508,  39  C.  C.  A. 
132,  holding  receiver  appointed  by  equity  court,  he  filing  common-lav 
bond,  his  sureties  not  reached  by  equity  in  absence  of  express  power, 
but  by  law;  Buggeln  v.  Cameron,  11  Ariz.  205,  212,  90  Pac.  324,  327, 
courts  may  require  applicants  for  injunctions  to  give  bonds  so  condi- 
tional that  independent  actions  at  law  to  recover  damages  may   be 
maintained  upon  them;  Dodge  v.  Cohen,  14  App.  D.  C.  595,  court  may, 
before  dismissing  bill  and  dissolving  injunction,  assess  damages  sus- 
tained by  defendants  by  reason  of  issuance  of  injunction,  on  under- 
taking given  by  complainant ;  Dougal  v.  Eby,  11  Idaho,  797,  85  Pac.  103, 
where  claim  made  against  sureties  on  injunction  bond,  summary  jad^ 
ment  cannot  be  entered  against  sureties  on  dissolution  of  injunction; 
Kalb-Glibert  Lumber  Co.  v.  Cram,  60  Wash.  669,  111  Pac.  1052,    in 
absence  of  statute,  judgment  against  sureties  on  bond  for  release   of 
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vessel  against  which  material  lien  is  being  litigated  cannot  be  sup- 
X>orted,  unless  sureties  are  brought  in  by  process  or  enter  appearance; 
Lea  V.  Deakin,  11  Biss.  42,  13  Fed.  615,  Coosaw  Min.  Co.. v.  Farmers' 
Min.  Co.,  61  Fed.  108,  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.,  90  Fed. 
21,  22,  32  C.  C.  A.  498,  and  St.  Louis  ▼.  St.  Louis  Gas-Light  Co,  82  Mo. 
356,  all  holding  equity  jurisdiction  to  assess  damages  is  incidental; 
Elliott  V.  Missouri  etc.  Ry.  Co.,  77  Mo.  App.  660,  and  Montana  Min. 
Co.  V.  St.  Louis  Min.  etc.  Co.,  19  Mont.  322,  48  Pac.  '309,  both  asserting 
jurisdiction  of  State  court  over  Federal  injunction  bond;  Wells,  Fargo 
&  Co.  V,  Oregon  Ry.  &  N.  Co.,  8  Sawy.  618,  16  Fed.  676,  Coosaw  Min. 
Co.  V.  Carolina  Min.  Co.,  76  Fed.  862,  Teasdale  v.  Jones,  40  Mo.  App. 
249,  dissenting  opinion,  and  Jones  v.  Allen,  86  Fed.  629,  29  C.  C.  A. 
318,  all  arguendo. 

Distinguished  in  Williams  v.  0 'Toole,  211  Fed.  486,  128  C.  C.  A.  663, 
where  court  restrained  execution  sale  of  bankrupt's  property  on  condi- 
tion that  petitioning  creditors  file  bond  guaranteeing  execution  creditor 
interest  on  liens,  and  controversy  arose  as  to  such  interest,  court  should 
have  permitted  execution  creditor  to  sue  on  bonS. 

Gxanfelng  of  Inliiiiction  rests  in  discretion  of  court,  regard  being  had 
to  natore  of  controYeisy  and  comparative  hardsbip  to  parties. 

Approved  in  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  198,  grant- 
ing preliminary  injunction  to  street  railway  against  order  of  public 
utility  board  requiring  it  to  resume  certain  rates  under  penalty  of  one 
hundred  dollars  per  day  for  failure  to  comply  with  order,  though  serious 
doubt  existed  as  to  ultimate  success  of  complainant;  Kryptok  Co.  v. 
Stead  Lens  Co.,  190  Fed.  769,  ^9  L.  R.  A.  (N.  S.)  1,  111  C.  C.  A.  495, 
refusing  to  enjoin  owner  of  patent  from  prosecuting  suit  against  retailer 
for  infringement;  Carpenter  v.  Knollwood  Cemetery,  188  Fed.  857, 
gn*anting  preliminary  injunction  to  prevent  sale  of  remaining  cemetery 
lands  at  public  auction,  where  such  sale  would  result  in  acquisition  of 
property  by  speculative  syndicate  to  exclusion  of  persons  having  vested 
legal  and  equitable  rights  in  property;  Rhodes  Min.  Co.  v.  Belleville 
Placer  Min.  Co.,  32  Nev.  238,  106  Pac.  562,  in  suit  by  holder  of  patent 
to  agricultural  land  to  restrain  removal  of  tailings  produced  and  alleged 
to  have  been  impounded  on  land  by  mining  company,  refusal  to  dissolve 
injunction  until  question  was  determined  whether  tailings  had  been 
impounded  or  abandoned  was  not  error. 

106  XT.  a  447-461,  26  L.  Ed.  1065,  THE  STEAMSHIP  OSBORNE. 

Bole  of  District  Oonrt  requiring  appeals  In  admiralty  to  be  In  writing 
and  filed  with  clerk  may  be  dispMised  with  by  that  court. 

Approved  in  P.  P.  Mast  &  Co.  v.  Superior  Drill  Co.,  154  Fed.  49,  33 
C.  C.  A.  157,  additional  assignment  of  error,  after  appeal  has  been 
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perfected  by  service  of  citation,  are  not  part  of  record  and  will  not 
be  considered  on  appeal. 

Allowance  of  appeal  to  Olrcult  Court,  althoiifl^  not  In  accordaaoe  witli 
District  Oonrf  8  mles,  divests  latter  court  of  jnrisdlction,  notwithstanding 
failure  of  clerk  to  transmit  record  within  time  prescribed. 

Approved  in  The  Chatham,  62  Fed.  397,  3  C.  C.  A.  161,  following  rule; 
First  Nat.  Bank  v.  State  Nat.  Bank,  131  Fed.  431,  65  C.  C.  A.  414,  where 
appeal,  perfected  under  Bankruptcy  Act,  §  25a,  from  judgment  reject- 
ing debt,  District  Court  cannot  entertain  motion  for  rehearing  pending 
appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  853. 

Every  appellant,  to  entitle  himself  to  hearing  in  his  own  behalf,  must 
have  appearance  of  counsrt  entered  and  give  security  required. 

Approved  in  United  States  v.  Burchard,  125  U.  S.  178,  31  L.  Ed.  668, 
8  Sup.  Ct.  833,  dismissing  appeal  for  want  of  prosecution;  Providence 
etc.  Ins.  Co.  v.  Wager,  37  Fed.  61,  and  Howard  Ins.  Co.  v.  Silverber^, 
89  Fed.  172,  on  point  that  bond  necessary  to  perfeet  appeal. 

Oross-appeals  must  be  prosecuted  in  same  manner  as  other  i^peals. 
Approved  in  Paulter  v.  Manuel,  25  Okl.  64,  108  Pac.  751,  citation  is 
necessary  element  of  cross-appeal  taken  after  term  and  if  not  issued 
before  end  of  next  term  of  court  or  waived,  cross-appeal  becomes  in- 
operative ;  Hilton  v.  Dickinson,  108  U.  S.  1 68,  27  L.  Ed.  639,  2  Sup.  Ct. 
426,  The  Tornado,  109  U.  S.  117,  27  L.  Ed.  877,  3  Sup.  Ct.  83,  L.  Bucki 
etc.  Lumber  Co.  v.  Atlantic  Lumber  Co.,  93  Fed.  765,  35  C.  C.  A.  590, 
and  Morrison  v.  Kuhn,  80  Fed.  741,  26  C.  C.  A«  130,  holding  cross-appeal 
must  be  diligently  prosecuted. 

105  XT.  8.  461^53,  26  L.  Ed.  1066,  EX  PASTE  SLAYTOK. 

Owner  may  institute  proceedings  to  obtain  l)eneflt  of  limited  liability 
act,  without  waiting  for  suit  to  be  begun  against  bim  or  his  vesstf . 

Approved  in  The  Sacramento,  131  Fed.  374,  where  petition  to  limit 
liability  of  vessel  and  cargo  for  collision  failed  to  state  facts,  by  reason 
of  which  exemption  claimed  as  required  by  rule  56,  it  was  insufficient  to 
contest  question  of  vessel's  fault;  Black  v.  Southern  Pac.  Ry.,  14  Sawy. 
123,  39  Fed.  566,  following  rule;  In  re  Meyer,  74  Fed.  884,  arguendo. 

Distinguished  in  Ex  parte  Pheniz  Ins.  Co.,  118  U.  S.  624,  30  L.  Ed. 
280,  7  Sup.  Ct.  31,  denying  jurisdiction  where  case  was  not  of  admiralty 
cognizance. 

Monition  cannot  properly  issue  until  Jurisdiction  of  res  has  been  in 
some  way  secured. 
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Distinguished  in  The  H.  F.  Dimock,  52  Fed.  599,  holding  stipulation 
issued  after  ex  parte  appraisement,  sufficient. 

Proceedings  to  limit  liability  aie  properly  instituted  in  district  where 
port  to  which  vessel  was  bound  is  situated. 

Approved  in  Providence  etc.  S.  S.  Co.  v.  Hill.  Mfg.  Co.,  109  U.  S. 
598,  27  L.  Ed.  1045,  3  Sup.  Ct.  392,  following  rule;  In  re  Louisville  & 
Cincinnati  Packet  Co.,  223  Fed.  189,  192,  193,  194,  where  ship  has  not 
been  libeled,  proceedings  for  limitation  of  liability  may  be  begun  in 
district  where  ship  is,  although  suits  have  been  brought  against  owner 
in  another  district;  The  Enterprise,  196  Fed.  409,  410,  412,  where  libel 
has  been  filed  against  vessel  or  suit  brought  against  owner  in  District 
Court,  whether  vessel  is  within  such  district  or  not,  owner  must  bring 
proceedings  in  that  court,  but  if  different  suits  are  brought  in  different 
districts,  he  may  elect  to  go  into  any  such  district  or  into  district  where 
vessel  is. 

Prohibition  will  not  issue  to  control  Judgment  of  court  exercising  its 
xil^tfnl  Jurisdiction. 

Approved  in  In  re  Morrison,  147  U.  S.  33,  87  L.  Ed.  67,  13  Sup.  Ct. 
253,  refusing  to  issue  writ  to  District  Court  in  collision  case;  Hirsch 
V.  Twyford,  40  Okl.  230,  139  Pac.  318,  on  application  for  prohibition, 
court  will  not  investigate  merits  of  cause  before  inferior  court,  but 
will  only  consider  whether  court  is  exercising  judicial  power  not  granted 
by  law  or  attempting  to  make  excessive  or  unauthorized  application  of 
judicial  power. 

liCgal  meaning  of  ''any.''    Note,  Ann.  Oas.  1916E,  30. 

105  U.  &  454-459,  26  Ii.  Ed.  1133,  LOUISIANA  ▼.  TAYIiOS. 

Clause  in  Missouri  Oonstltution  of  1866,  limiting  power  of  leglfdature 
to  anthorize  municipal  aid  to  railroad,  has  no  eifect  upon  previous  grants 
of  such  authority. 

Approved  in  Green  County  v.  Conness,  109  U.  S.  104,  27  L.  Ed.  872, 
3  Sup.  Ct.  69,  following  rule;  dissenting  opinion  in  White  v.  Ayer, 
Auditor,  126  N.  C.  604,  36  S.  E.  142,  majority  holding  mandamus  would 
issue  to  State  auditor  to  issue  warrant  for  inspector's  salary,  and  to 
State  treasurer  to  pay  it;  dissenting  opinion  in  Abbott  v.  Beddingfield, 
126  N.  C.  286,  34  S.  E.  420,  majority  holding  that  subsequent  statute  may 
repeal  former  under  which  officer  holds  office  and  oust  him  though  his 
term  has  not  expired. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669. 

Miscellaneous.  Cited  in  Territory  v.  Wingfield,  2  Ariz.  308,  15  Pao. 
141^  holding  under  Arizona  law  of  March  12,  1886,  fixing  salary  of 
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■  ^  •  — 

school  8iix)erintendent  at  six  hundred  dollars,  and  of  probate  judge,  ex- 
officio  superintendent  at  two  thousand  dollars  in  full,  judge  is  entitled 
to  both  salaries ;  Mial  v.  Ellington,  134  N.  C.  165,  65  L.  R.  A.  697,  46 
S.  E.  973,  officer  appointed  to  public  office  for  definite  time  has  no  con- 
tract or  vested  property  interest  therein  of  which  legislature  cannot 
deprive  him. 

105  U.  S.  460-466,  26  L.  Ed.  1067,  THE  WESTERN  UNION  TEL,  CO.  7. 


Telegraphs  are  Instnmiants  of  commerce,  and  telegxapli  companleB  are 
subject  to  congressional  regulation  as  xeqpecta  their  foreigii  and  intentata 
buflineBa, 

Approved  in  Western  Union  Tel.  Co.  v.  Crovo,  220  U.  S.  370,  65  L.  Bd. 
501,  31  Sup.  Ct.  399,  State  statute  imposing  penalty  upon  tel^raph  com- 
pany negligently  failing  to  transmit  message  within  State,  received 
for  transmission  to  another  State,  is  valid,  in  absence  of  l^islation  by 
Congress ;  Western  Union  Tel.  Co.  v.  Commercial  Milling  Co.,  218  U.  S. 
413,  21  Ann.  Gas.  815,  54  L.  Ed.  1090,  31  Sup.  Ct.  59,  intercourse  between 
States  by  telegraph  is  commerce ;  Lottery  Case,  188  U.  S.  351,  47  L.  Ed. 
499,  23  Sup.  Ct.  325,  holding  carriage  of  lottery  tickets  by  express  com- 
pany from  one  State  to  another  is  interstate  conmieroe,  and  Congress 
may  prohibit  same  as  a  Federal  offense;  Western  Union  TeL  Co.  v. 
Georgia  R.  &  Banking  Co.,  227  Fed.  285,  telegraph  comjMiny  building 
line  on  railroad  right  of  way  under  parol  license  cannot  claim  easement 
on  ground  of  dedication ;  H.  B.  Williams  v.  Western  Union  TeL  Co.,  203 
Fed.  142,  telegraph  company  is  not  common  carrier,  and  is  entitled  to 
stipulate  for  limitation  of  liability  for  transmission  of  unrepeated  mes- 
sages; Logan  &  Bryan  v.  Postal  Telegraph  &  Cable  Co.,  157  Fed.  581» 
statute  prohibiting  dealings  in  futures  on  margins  within  State  is  valid, 
though  incidentally  affecting  interstate  commerce;  Kelley  v.  Great 
Northern  Ry.  Co.,  152  Fed.  217,  and  Spain  v.  St.  Louis  etc.  R.  Co.,  161 
Fed.  528,  both  holding  Federal  Employees'  Liability  Act  is  regulation 
of  interstate  conunerce,  and  is  valid ;  Reilley  v.  United  Spates,  106  Fed. 
904,  46  C.  C.  A.  25,  holding  in  enterprise  involving  business  intercourse 
between  parties  in  different  States,  instruments  being  transported,  is 
interstate  commerce,  though  the  scheme  be  one  of  lottery;  In  re  Appeal 
of  Union  Tank  Line  Co.,  204  111.  350,  68  N.  E.  505,  holding  foreign  cor- 
poration cars  (not  railroad  corporation),  principal  office  in  another 
State,  merely  in  transit  therefrom,  are  interstate  instruments  not  taxa- 
ble by  Illinois ;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  4  Ind.  Ter.  22,  64  S.  W. 
601,  Creek  council  act  incorporating  and  granting  exclusive  franchise 
to  company  to  operate  telephone  system  in  Creek  nation  is  not  repug- 
nant to  interstate  commerce  clause  in  so  far  as  it  grants  franchise  to 
conduct  business  locally  within  such  nation;  State  v.  Allgeyer,  HO  La. 
840,  34  South.  799,  holding  license  tax  upon  business  of  buyer  of  cotton 
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for  export  is  duty  upon  exports  within  meaning  of  Federal  Constitution; 
Ames  V.  Kirby,  71  N.  J.  L.  446,  59  Atl.  559,  P.  L.  1898,  p.  812,  pro- 
hibiting x)oolrooms,  is  violated  by  keeping  resort  for  gamblers  whose 
wagers  are  made  by  telegraph  with  persons  outside  of  State;  Butner  ▼. 
Western  Union  Tel.  Co.,  2  Okl.  248,  37  Pac.  1091,  upholding  territorial 
act  regulating  order  of  receipt  and  transmission  of  telegrams,  but  which 
'does  not  attempt  to  r^ulate  delivery  of  messages  outside  of  territory; 
Postal  Tel.  Cable  Co.  v.  Umstadter,  103  Va.  743,  50  S.  E.  260,  upholding 
Code  1887,  §  1291,  imposing  penalty  on  telegraph  company  for  failure 
to  transmit  message;  dissenting  opinion  in  Western  Union  Tel.  Co.  v. 
Hughes,  104  Va.  246,  51  S.  E.  227,  majority  holding  where  points  of 
transmission  and  delivery  of  telegram  were  in  same  State,  fact  that  part 
of  transmission  made  through  another  State  does  not  prevent  it  from 
being  subject  to  State  statute  penalizing  delay;  United  States  v.  Boston 
etc.  Ry.  Co.,  15  Fed.  211,  holding  Congress  may  regulate  transportation 
of  livestock;  Southern  Bell  Tel.  etc.  Co.  v.  Richmond,  78  Fed.  861,  deny- 
ing city's  power  to  prevent  telephone  company  from  running  wires; 
United  States  v.  Hopkins,  82  Fed.  538,  holding  livestock  exchange  sub- 
ject to  act  of  Congress  regarding  monopolies;  Chicago  etc.  Bridge  Co. 
V.  Pacific  Mut.  Tel.  Co.,  36  Kan.  117,  12  Pac.  537,  denying  right  of  com- 
pany to  exercise  eminent  domain  until  act  of  Congress  complied  with; 
Reed  v.  Western  Union  Tel.  Co.,  56  Mo.  App.  173.  discussing  State's 
power  to  prohibit  telegraph  company  from  limiting  liability;  Primrose 
V.  Western  Union  Tel.  Co.,  154  U.  S.  14,  38  L.  Ed.  889, 14  Sup.  Ct.  1101, 
Roberts  v.  Northern  Pac.  Ry.  Co.,  158  U.  S.  22,  39  L.  Ed.  880,  15  Sup. 
Ct  763,  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S.  312, 
41  L.  Ed.  1018,  17  Sup.  Ct.  548,  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry. 
Co.,  175  U.  S.  98,  44  L.  Ed.  88,  20  Sup.  Ct.  33,  Western  Union  Tel.  Co. 
V.  Wood,  57  Fed.  478,  21  L.  R.  A.  712,  6  C.  C.  A.  43,  dissenting  opinion, 
Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  316,  48  L.  Ed.  702, 19  Sup.  Ct. 
477,  dissenting  opinion,  and  Western  Union  Tel.  Co.  y.  Williams,  86  Va. 
717,  8  L.  B.  A.  436^  11  S.  £.  112,  all  arguendo. 

Telegraph  company  accepting  provisions  of  title  66,  S«v.  Stats.,  occupies 
position  of  government  agent  for  transmission  of  messages  on  public  busl- 


Approved  in  State  v.  Western  Union  Tel.  Co.,  165  Mo.. 519,  65  S.  W. 
778,  holding  assessment  of  telegraph  company  under  laws  of  another 
State,  board  of  equalization  can  consider  only  costs  or  value  on  the  taxa- 
ble property ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  646,  648,  82  L.  Ed. 
318,  814,  8  Sup.  Ct.  1382,  denying  State 's  right  to  impose  license  tax  on 
such  company. 

Property  of  telegrH^h  company,   although  government  agency  as  to 
government  bosineas,  is  subject  to  taxation  by  State  wherein  it  is  sittfiated. 
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Approved  in  Missouri  K.  &  T.  Ry.  Co.  v.  Meyer,  204  Fed.  146,  statute 
imposing  percentage  tax  on  all  coal  mined  is  not  invalid  as  imposing 
burden  on  interstate  commerce  when  applied  to  coal  mined  by  railroad 
company  and  used  in  operation  of  interstate  trains;  Western  Union  TeL 
Co.  V.  Trapp,  186  Fed.  124,  108  C.  C.  A.  226,  fact  that  corporation  of 
one  State  derived  franchise  from  United  States  providing  for  estab- 
lishment of  telegraph  lines  along  post  roads  did  not  relieve  corporation 
of  burdens  of  taxation  in  another  State  in  which  it  had  property;  Will- 
iams V.  City  of  Talladega,  164  Ala.  643,  51  South.  332,  foreign  tel^^^aph 
company  accepting  provisions  of  Federal  statute  authorizing  telegraph 
companies  to  construct  and  operate  lines  along  post  roads,  and  engaging 
in  business  within  State,  is  subject  to  license  tax  on  intrastate  commerce 
business ;  State  v.  Western  Union  Tel.  Co.,  165  Mo.  519,  525,  65  S.  W. 
778,  780,  holding  though  telegraph  company  was  an  instrument  of  intei-- 
state  conmierce,  its  property  not  exempt  from  State  taxation;  Western 
Union  Tel.  Co.  v.  Omaha,  73  Neb.  535,  103  N.  W.  87,  gross  receipts 
alone  are  not  proper  measure  of  franchise  value,  and  assessments  made 
upon  telegraph,  telephone  and  express  companies  on  such  bases  are 
invalid;  People  v.  Reardon,  184  N.  Y.  455,  112  Am.  St.  Rep.  644,  77 
N.  E.  978,  Laws  1905,  pp.  474,  477,  c.  241,  imposing  tax  on  transfers  of 
stock,  is  valid  and  applies  only  to  transfers  taking  place  in  state ;  West- 
ern Union  Tel.  Co.  v.  Taggart,  163  U.  S.  14,  41  L.  Ed.  54,  16  Sup.  Ct. 
1058,  Attorney  General  v.  Western  Union  Tel.  Co.,  33  Fed.  130,  and 
Postal  Tel.-Cable  Co.  v.  State  Revenue  Agent,  71  Miss.  559,  660,  561,  567, 
42  Am.  St.  Rep.  477,  478,  488,  14  South.  37,  39,  all  sustaining  taxes 
based  on  length  of  lines ;  Moore  v.  Euf aula,  97  Ala.  673,  11  South.  922, 
upholding  license  tax  on  telegraph  companies;  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,  141  U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  sustaining 
proportionate  tax  upon  Pullman  cars. 

Distinguished  in  Cumberland  etc.  R.  R.  Co.  v.  State,  92  Md.  684,  48 
Atl.  507,  holding  State  taxing  railroad  on  gross  receipts  in  same  pro- 
portion as  line  in  State  bore  to  whole  length  was  not  interfering  with 
interstate  commerce;  Western  Union  Tel.  Co.  v.  Lakin,  53  Wash.  329, 
17  Ann.  Cas.  718,  101  Pac.  1096,  Federal  franchise  to  telegraph  com- 
pany could  not  be  taxed  by  county. 

State  tax  upon  messages  sent  by  telegraph  company  la,  so  far  as  It 
operates  on  private  Interstate  messages,  a  regulation  of  commerce,  and  as 
to  government  messages,  Is  tax  upon  means  employed  by  United  States  to 
carry  out  its  powers. 

Approved  in  Williams  v.  City  of  Talladega,  226  U.  S.  418,  67  L.  Ed. 
280,  33  Sup.  Ct.  116,  oidinance  taxing  without  exemption  privilege  of 
carrying  on  business,  part  of  which  is  governmental  agency  as  teleg- 
raphy, is  void;  Meyer  v.  Wells,  Fargo  &  Co.,  223  U.  S.  302,  56  L.  Ed. 
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448,  32  Sup.  Ct.  218,  tax  on  gross  revenue  of  corporation  taxes  all 
revenue  of  express  companies,  including  that  received  from  interstate 
commerce,  and  is  invalid  as  to  such  companies;  Western  Union  Tel. 
Co.  V.  Kansas,  216  U.  S.  21,  64  L.  Ed.  363,  30  Sup.  Ct.  190,  charter 
fee  of  certain  per  cent  of  entire  capital,  within  and  without  State, 
as  condition  precedent  to  transacting  business  within  State,  is  invalid; 
Ware  etc.  Co.  v.  Mobile  County,  209  U.  S.  410,  14  Ann.  Oaa.  1031,  52 
L.  Ed.  858,  28  Sup.  Ct.  526,  contracts  for  sales  of  cotton  for  future  de- 
livery,, not  obliging  interstate  shipment,  are  not  subjects  of  interstate 
commerce,  and  State  tax  on  persons  engaged  in  buying  and  selling 
cotton  for  future  deliveiy  is  valid;  Jewel  Tea  Co.  v.  Lee's  Summit,  189 
Fed.  282,  ordinance  imposing  license  on  selling  merchandise  from  wagons 
was  invalid  as  interference  with  interstate  commerce  when  applied  to 
delivery  of  merchandise  ordered  from  another  State;  Williams  v.  City 
of  Talladega,  164  Ala.  638,*  643,  645,  51  South.  331,  332,  333,  city  ordi- 
nance imposing  tax  on  privilege  of  transmitting  messages  by  telegraph 
between  points  within  State  is  valid  when  applied  to  foreign  telegraph 
company,  though  part  of  its  business  may  be  sending  messages  for 
Federal  government;  Western  Union  TeL  Co.  v.  City  of  Troy,  7  Ala. 
App.  324,  61  South.  490,  city  ordinance  imposing  license  tax  on  tele- 
graph company  doing  interstate  and  intrastate  business  and  transmit- 
ting government  messages  without  excepting  government  business  was 
invalid;  Ferguson  v.  McDonald,  66  Fla.  498,  502,  63  South.  917,  918, 
city  ordinance  imposing  license  tax  on  telegraph  companies  relates 
solely  to  intrastate  business  within  city  does  not  apply  to  foreign,  in- 
terstate or  government  business,  and  is  valid;  Postal  Telegraph-Cable 
Co.  V.  Mayor  etc.  of  City  of  Cordele,  139  Ga.  132,  Ann.  Oas.  1914A,  984, 
76  S.  E.  747,  city  ordinance  levying  tax  on  every  telegraph  company 
doing  business  within  city  limits,  which  tax  affected  entire  business, 
interstate  and  intrastate,  ordinance  is  void  against  company  doing  in- 
terstate business;  City  Council  v.  Augusta  etc.  By.  Co.,  130  Ga.  818, 
124  Am.  St.  Sep.  197,  61  S.  E.  993,  where  city  grants  electric  railway 
company,  engaged  exclusively  in  interstate  commerce,  right  to  use  city 
streets  by  running  cars  over  tracks  of  local  railway,  it  cannot  impose 
specific  annual  tax  on  business  of  railway  for  running  cars  on  streets; 
State  V.  Western  Union  Tel.  Co.,  75  Kan.  635,  653,  654,  656,  90  Pac. 
309,  315,  316,  for  failure  to  comply  with  law  requiring  payment  of 
charter  fee  as  condition  precedent  to  transacting  business  within  State, 
foreign  corporation  engaged  in  interstate  commerce  and  transacting 
business  for  Federal  government  may  be  ousted  from  privilege  of  en- 
gaging in  nongovernmental  intrastate  business;  Marconi  Wireless  Tele- 
graph Co.  V.  Commonwealth,  218  Mass.  568,  Ajm.  Gas.  1916C,  214,  106 
N.  E.  314,  foreign  wireless  company  maintaining  stations  within  State 
XI— 51 
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to  receive  and  send  messages  to  ships  on  high  seas  and  not  engi^ 
in  sending  local  messages  is  not  subject  to  State  excise  tax;  Vermilve 
T.  Western  Union  Telegraph  Co.,  207  Mass.  406,  93  N.  E.  637,  aUtnto 
requiring  telegraph  company   to  receive  dispatches   from  any    person 
and  transmit  them  impartially  upon  payment  of  charges  is  not  r^guls- 
tion  of  interstate  commerce;  Commercial  Milling  Co.  t.  Western  Onion 
Tel.  Co.,  151  Mich.  434,  H5  N.  W.  700,  act  makii^  telegraph  compwiy 
liable  for  negligence  to  amonnt  o£  loss  Bustained  applied  to  message  in 
interstate  commerce  in  such  manner  as  to  render  stipulation  lunititig 
liability  void,  does  not  regulate  interstate  commerce;  State  v.  Brodn&i, 
228  Mo.  50,  137  Am.  St.  B*p.  613,  128  S.  W.  184,  act  imposing  Btamp 
tax  on  sales  at  exchanges  is  not  invalid  as  interference  with  interstate 
commerce,  since  tax  ia  not  on  property,  but  on  privilege  of  transsetins; 
particular  business  in  particular  place;   State  v.  Western  Union  Tel. 
Co.,  43  Mont.  449,  451,  117  Pac.  94,  95,  assesament  on  franchise  of  tele- 
graph company,  including  interstate  and  government  messages  in  valua- 
tion, is  void;  Western  Union  Tel.  Co.  v.  Village  of  Wakefield,  69  Neb. 
276,  277,  95  N.  W.  661,  determining  right  of  vill<«e  to  impose  occupa- 
tion tax  on  tel^raph  company;  McAlester-Ed wards  Coal  Co.  v.  Trapp, 
43  Okl.  516,  141  Pac.  796,  act  providing  for  gross  revenue  tax  on  pro- 
duction of  coal  is  property  tax  and  is  not  invalid  as  burden  or  restric- 
tion upon  Federal  government  in  its  relation  with  Indians;  Western 
Union  Tel.  Co.  v.  State,  31  Okl.  424,  121  Pac.  1073,  order  of  corpora- 
tion commission  requiring  free  delivery  of  telegraphic  messages  in  cities 
and  towns  within  radius  of  two  miles  from  office  is  valid  not  onlj  as 
to  intrastate  message,  but  as  to  messages  from  points  without  State; 
Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  312,  119  Pac.  636,  State  cannot 
require  foreign  corporation  to  designate  resident  agent  upon  whom  ser- 
vice may  be  bad  as  condition  precedent  to  engaging  in  interstate  com- 
merce with  residents  of  State;  Flint  v.  Walling  Mfg.  Co.  v.  McDonald, 
21  S.  D.  529,  130  Am.  St.  Rw.  756.  14  L.  R.  A.  (N.  S.)  673,  114  N.  W. 
686,  where  foreign  corporation  sold  water  tank  and  tower  to  person 
erecting  system  of  waterworks  in  State,  transaction  was  within  com- 
merce clause  of  Constitution,  and  valid,  though   corporation  had  not 
filed  articles  of  incorporation ;   International  Text-Book   Co  v.  Lynch, 
81  Vt.  108,  69  Atl.  544,  license  tax  upon  foreign  corporation  giving 
instruction  by  correspondence,  is  valid;  State  v.  Northern  Express  Co., 
80  Wash.  323,  141  Pac.  762,  privil^e  tax  of  five  per  cent  on  gross  re- 
ceipts of  expresB  companies  for  business  done  wholly  within  State  is 
valid;  Wcatcrii  Uriinii  T.I.  Co.  v.  Pennsylvania,  128  TJ.  S.  40,  32  L.  Bd. 
346,  9  Sup.  Ct.  (i.  Hii'l  Western  Union  Tel.  Co.  v.  Alabama,  132  U.  S. 
473,  475.  476,  33  L.  Ed.  409,  410,  10  Sup.  Ct.  162,  both  ponstming  similar 
tax  lawa;  Westcrti  Th.ioLi  Tel.  Co.  v.  Pendleton,  122  U.  S.  356,  357,  30 
L.  Ed.  11B8,  1189.  7  Rnj..  ft.  1127,  1128,  denying  State's  power  to  regu- 
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late  delivery  by  messenger  beyond  State  (reversing  96  Ind.  13,  14,  48 
Am.  B^.  698,  694);  Western  Union  Tel.  Co.  v.  Massachusetts,  126 
U.  S.  648,  649,  81  L.  Ed.  798,  8  Sup.  Ct.  963,  holding  void,  statute  au- 
thorizing injunction  to  restrain  operation  while  taxes  in  arrears;  Rat- 
terman  v.  Western  Union  Tel.  Co.,  127  U.  S.  426,  82  L.  Ed.  288,  8  Sup. 
Ct.  1131,  holding  tax  upon  gross  receipts  void;  San  Francisco  v.  West- 
em  Union  Td.  Co.,  96  Cal.  147,  161,  17  L.  R.  A.  804,  805,  31  Pac.  12, 
13,  holding  tax  upon  franchise,  in  addition  to  property  tax,  void;  Com- 
monwealth V.  Smith,  92  Ky.  44,  86  Am.  St.  Rep.  581,  17  S.  W.  188, 
holding  void  tax  upon  interstate  telegraph  company  based  on  number 
of  poles;  In* the  Matter  of  Pennsylvania  Telephone  Co.,  48  N.  J.  Eq. 
93,  27  Ant  St.  Rep.  464,  20  Atl.  847,  denying  State's  power  to  regulate 
sending  of  interstate  telephone  messages;  Moran  v.  New  Orleans,  112 
U.  8.  73,  28  L.  Ed.  655,  6  Sup.  Ct.  40,  denying  State's  power  to  impose 
license  tax  on  towboat  owners;  Pickard  v.  Pullman  Southern  Car  Co., 
117  U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct.  642,  holding  void,  act  taxing 
each  sleeping-car  operated  on  interstate  lines;  Wabash  etc.  Ry.  Co.  v. 
IlUnois,  118  U.  S.  666,  673,  80  L.  Ed.  247,  250,  7  Sup.  Ct.  7,  11  (rever- 
sing 106  111.  266),  sustaining  prohibition  of  discrimination  in  long  and 
short  hauls ;  Crutcher  v.  Kentucky,  141  U.  S.  68,  85  L.  Ed.  652,  11  Sup. 
Ct.  864,  den3dng  State's  power  to  regulate  agencies  of  foreign  express 
companies ;  Mobile  etc.  Ry.  Co.  v.  Sessions,  28  Fed.  693,  and  Hardy  v. 
Atchison  etc.  Ry.  Co.,  32  Kan.  713,  6  Pac.  12,  holding  void,  law  regu- 
lating interstate  freight  rates ;  Webster  v.  Bell,  68  Fed.  184,  16  C.  C.  A. 
360,  holding  license  tax  on  interstate  express  company  void;  In  re 
Tinsman,  96  Fed.  649,  license  tax  on  solicitors  for  nonresident  firms; 
State  V.  Woodruff  etc.  Co.,  114  Ind.  168, 15  N.  £.  816,  tax  upon  sleeping- 
ear  company;  State  v.  Stephens,  146  Mo.  682,  69  AdL  St.  Rep.  687,  48 
5.  W.  934,  and  Bain  v.  Richmond  etc.  Ry.  Co.,  105  N.  C.  365,  18  Am. 
St.  Rep.  914,  8  If.  R.  A.  300,  11  S.  E.  312,  holding  rolling  stock  of  inter- 
state road  not  taxable  while  only  temporarily  in  State;  dissenting 
opinion  in  Adams  Express  Co.  v.  Ohio,  166  U.  S.  234,  41  L,  Ed.  700, 
17  Sup.  Ct.  314,  majority  upholding  tax  on  property  of  express  com- 
pany; dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  373,  45 
L.  Ed.  288,  21  Sup.  Ct.  143,  majority  holding  product  such  as  tobacco 
is  recognized  as  a  legitimate  article  of  commerce,  though  to  a  certain 
extent  it  is  under  police  power  of  States;  dissenting  opinion  in  People 
V.  McNulty,  3  Cal.  Unrep.  471,  28  Pac.  827,  majority  holding  that  where 
legislature  intended  new  punishment  to  apply  to  cases  of  murder,  past 
as  well  as  future,  and  partial  enforcement  would  produce  effects  not 
sanctioned  by  legislature,  whole  act  must  be  declared  unconstitutional. 
Distinguished  in  New  York  v.  Reardon,  204  U.  S.  161,  9  Ann.  Gas. 
786,  51  li.  Ed.  423,  27  Sup.  Ct.  188,  protection  of  commerce  clause  is 
not  available  to  defeat  stamp  tax  law  on  transactions'  wholly  within 
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State  because  they  affect  property  mthout  State;  Western  Union  Tel. 
Co.  V.  Pennsylvania  R.  R.  Co.,  196  U.  S.  505,  49  L.  Ed.  821,  25  Sup.  Ct. 
133,  tel^raph  company  cannot,  under  act  of  July  24,  1866,  occupy 
railroad  right  of  way  for  its  lines  without  consent  of  railroad;  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  664,  669,  40  L.  ^d.  1106,  1108,  16 
Sup.  Ct.  935,  937,  and  Butner  v.  Western  Union  Tel.  Co.,  2  pkL  248, 
37  Pac.  109,  holding  act  regulating  receipt  and  transmission  of  mes- 
sages valid;  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  299,  44  Am.  St 
Rep.  911,  18  S.  £.  280,  act  penalizing  failure  to  deliver  messages  is  not 
regulation  of  commerce;  Hooper  v.  California,  155  U.  S.  653,  39  L.  Ed. 
300,  15  Sup.  Ct.  209,  and  Commonwealth  v.  Roswell,  173  Mass.  121,  53 
N.  E.  133,  both  asserting  State's  power  to  regulate  agencies  of  foreign 
insurance  companies;  State  v.  Harrub,  95  Ala.  184,  36  Am.  St.  Bep. 
199,  15  L.  B.  A.  764,  10  South.  753,  holding  law  regulating  cultivation 
of  oysters  not  commerce  regulation;  Osborne  v.  State,  33  Fla.  172,  173, 
190,  39  Am.  St.  Bep.  104,  106,  121,  25  L.  R.  A.  124, 126,  181,  14  South. 
591,  598,  holding  license  tax  not  confined  to  express  companies  doing 
exclusively  domestic  business;  Stone  v.  Yazoo  etc.  Ry.  Co.,  62  Miss. 
639,  62  Am.  Bep.  199,  asserting  State's  power  to  r^ulate  railroad  rates; 
Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  703,  704,  26  L.  B.  A.  702, 
58  N.  W.  419,  sustaining  license  tax  imposed  on  telegraph  company 
(but  see  dissenting  opinion  in  39  Neb.  714,  26  L.  B.  A.  706,  58  N.  W. 
422) ;  Lumberville  Bridge  Co.  v.  Assessors,  65  N.  J.  L.  535,  26  L.  B.  A. 
187,  26  Atl.  713,  tax  upon  bridge  company's  franchise;  Bagg  v.  Wil- 
mington etc.  R.  R.  Co.,  109  N.  C.  282,  26  Am.  St.  Bep.  672,  14  L.  B.  A. 
697,  14  S.  E.  80,  act  providing  penalty  for  failure  to  ship  freight 
promptly;  Western  Union  Tel.  Co.  v.  Mellon,  100  Tenn.  433,  45  S.  W. 
444,  and  Gulf  etc.'  Ry.  Co.  v.  Dwyer,  75  Tex.  579,  16  Am.  St.  Bep.  928, 
7  L.  B.  A.  479,  12  S.  W.  1002,  holding  act  compelling  carriers  to  accept 
freight  tenders^  valid  as  police  regulation. 

Constitutionality  of  State  regulations  of  interstate  commerce. 
Note,  27  Am.  ^t.  Bep.  669. 

Statute  or  ordinance  imposing  tax  on  telegraph  company  as  inter- 
ference with  interstate  commerce.    Note,  Ann.  Cas.  1914A,  987. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  B.  A.  162. 

Taxation  of  corporate  franchises.    Note,  67  L.  B.  A.  80. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  B.  A. 
646,  652,  669,  671,  680,  682. 

State  may  tax  messages  sent  by  private  parties  from  one  place  to  an* 
other  exclusively  within  its  jurisdiction. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company  engaged 
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in  interstate  commerce  may  be  taxed  reieiBonable  license  fee  by  munici- 
pality with  reference  to  supervision  of  poles  and  wires  therein ;  Williams 
V.  City  of  Talladega,  164  Ala.  645,  646,  51  South.  333,  334,  license  tax 
levied  upon  telegraph  company  for  privilege  of  sending  messages  within 
State  is  valid,  though  part  of  business  of  company  is  sending  messages 
for  Federal  government;  Ohio  Valley  Ry.  Cos.  Receiver  v.  Lander,  104 
Ky.  447,  47  S.  W.  348,  holding  State  may  regulate  reasonable  separa- 
tion of  white  and  colored  passengers  within  State  without  violating 
interstate  commerce;  Postal  Tel.  Cable  Co.  v.  Richmond,  99  Va.  107, 
86  Am.  St.  Bep.  881,  37  S.  E.  791,  holding  while  city  may  tax  foreign 
telegraph  company  on  its  property  therein,  a  larger  tax  levied  in  lieu 
thereof  violates  interstate  commerce ;'  Wall  v.  Norfolk  ft  W.  R.  R.  Co., 
52  W.  Va.  496,  94  Am.  St.  Bep.  958,  44  S.  E.  299,  holding  in  suit  against 
railroad  to  recover  damages  for  cattle  being  killed  in  transx>ortation, 
attachment  of  freight  ear  does  not  violate  interstate  commerce  law; 
Postal  Tel.  Cable  Co.  v.  Charleston,  153  U.  S.  697,  88  L.  Ed,  874,  14 
Sup.  Ct.  1096,  and  Western  Union  Tel.  Co.  v.  City  Council  of  Charles- 
ton, 56  Fed.  422,  both  sustaining  tax  laws  expressly  excluding  inter- 
state companies  and  government  agencies;  Western  Union  Tel.  Co.  v. 
Bright,  90  Va.  779,  20  S.  E.  147,  asserting  State's  power  to  penalize 
failure  to  deliver  domestic  messages;  Louisville  etc.  Ry.  Co.  v.  Missis- 
sippi, 133  U.  S.  592,  33  L.  Ed.  786,  10  Sup.  Ct.  349,  both  asserting 
State's  power  to  regulate  carriage  of  whites  and  negroes  within  State; 
Standard  etc.  Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq.  275,  19  Am. 
St.  Rep.  398,  19  Atl.  735,  arguendo. 

Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  v.  Dobyns,  41  Okl. 
407,  138  Pac.  572,  telegraph  companies  in  Indian  territoiy  were  not 
common  carriers  and  could  limit  liability  for  errors  in  unrepeated  mes- 
sages; Western  Union  Tel.  Co.  v.  Texas,  62  Tex.  631,  inoidentally. 

105  XT.  B.  467-470,  26  L.  Ed.  949,  THATOHER  v.  ROCKWELL. 

Assignment  transfers  to  assignee  only  such  property  as  bankrupt  had 
when  petition  In  bankruptcy  was  filed. 

Approved  in  Pennsylvania  R.  Co.  v.  International  Coal  Min.  Co.,  173 
Fed.  8,  97  C.  C.  A.  383,  pending  action  to  recover  damages  is  not 
abated  by  judicial  sale  of  plaintiff's  property,  including  chose  in  action 
in  suit,  and  proof  of  such  sale  constitutes  no  defense  to  action;  Brown 
V;  Wyant,  6  Mackey  (D.  C),  454,  under  Federal  statutes,  title  to  all 
property  in  possession  of  bankrupt  at  time  of  filing  petition  in  bank- 
ruptcy vests  in  assignee  at  moment  he  is  ^appointed,  and  judgment  pre- 
viously obtained  by  bankrupt  passes  to  assignee. 

Where  assignee  has  expressly  consented  that  bankrupt  may  continue 
prosecution  of  suit  in  his  own  name,  defendants  cannot  set  up  bankruptcy 
as  defense. 
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Approved  in  Grifan  v.  Mutual  Life  Ins.  Co.,  119  Ga.  666,  46  S.  E.  871, 
if  no  trustee  appointed,  bankrupt's  debtor  not  discharged  from  liability 
of  action  pending  at  time  of  adjudication;  Dimock  v.  Revere  Copper 
Co.,  117  U.  S.  666,  29  L.  Ed.  996,  6  Sup.  Ct.  867,  holding  discharge  no 
bar  to  enforcement  of  judgment  against  bankrupt  in  suit  pending. 

Assignee,  whether  he  becomes  party  to  pending  suit  by  bankrupt  or 
not,  is  bound  by  any  Judgment  that  may  be  rendered. 

Approved  in  Christy  v.  Des  Moines  City  Ry.  Co.,  126  Iowa,  436,  102 
N.  W.  197,  where,  after  verdict  for  defendant,  plaintiff  adjudged  bank- 
rupt and  trustee  substituted,  plaintiff  could  prosecute  appeal  on  trus- 
tee's filing  written  consent  thereto;  Buck  Stove  &  Range  Co.  v.  Vickers, 
80  Kan.  36,  101  Pac.  670,  where  foreign  corporation,  failing  to  comply 
with  statutes,  had  no  right  to  maintain  suit  in  courts  of  State,  its  as- 
signee had  no  better  right;  Heckscher  v.  Blanton,  HI  Va.  661,  37 
L.  B.  A.  (N.  8.)  923,  69  S.  E.  1060,  where  trustee  in  bankruptcy  fails 
to  become  party  to  suit,  action  may  be  prosecuted  or  defended  by  bank- 
rupt, and  trustee  is  bound  by  judgment  rendered;  Brown  v.  Wygant, 
163  U.  S.  624,  41  L.  Ed.  286,  16  Sup.  Ct.  1161,  refusing  to  enjoin  collec- 
tion of  such  judgment;  Sullivan  v.  Rabb,  86  Ala.  440,  6  South.  749, 
holding  assignee  need  not  intervene;  Lancey  v.  Foss,  88  Me.  218,  219, 
33  Atl.  1072,  1073,  following  rule. 

Miscellaneous.  Cited  in  Johnson  y.  Collier,  222  U.  S.  640,  56  L.  Ed. 
307,  32  Sup.  Ct.  104,  until  election  of  trustee,  bankrupt  may  institute 
and  maintain  suit  on  any  cause  of  action  possessed  by  him. 

106  XT.   S.   470-^09,   26  I..   Ed.    1143,   NEWPORT   ETC.   BBIDOE   CO  T. 
UNITED  STATES. 

Paramount  power  of  regulating  bridges  aif  ecting  navigation  Is  in  Oon- 
greas. 

Approved  in  Stone  v.  Southern  Illinois  etc."  Bridge  Co.,  206  U.  S. 
274,  51  L.  Ed.  1061,  27  Sup.  Ct  615,  where  bridge  for  railroad  trains 
across  navigable  river  was  authorized  by  Congress  and  plans  approved 
by  Secretary  of  War,  connecting  approaches  and  tracks  not  within  such 
plans  did  not  violate  law  forbidding  deviations  in  construction  of 
bridge;  Decker  v.  Baltimore  etc.  Ry.  Co.,  30  Fed.  726,  holding  Con- 
gress may  authorize  bridge  against  protest  from  State;  United  States 
V.  Keokuk  etc.  Bridge  Co.,  46  Fed.  180,  holding  Secretary  of  War  can- 
not declare  bridge  authorized  by  Congress  to  be  obstruction  to  naviga- 
tion; Mills  V.  United  States,  46  Fed.  743,  746,  12  L.  R.  A.  679,  680, 
holding  riparian  rights  subject  to  power  to  regulate  navigation;  North 
Bloomfield  Gravel  Min.  Co.  v.  United  States,  88  Fed.  676,  32  C.  C.  A. 
84,  holding  Congress  may  prohibit  hydraulic  mining  if  it  obstructs  navi- 
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gation;  United  States  v.  Boston  etc.  Ry.  Co.,  15  Fed.  211,  asserting 
Congress'  power  to  regulate  transportation  of  cattle;  Keator  Lumber  Co.. 
V.  St.  Croix  Boom  Corp.,  72  Wis.  91,  7  Am.  St.  Rep.  856,  38  N.  W.  540, 
arguendo. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
84. 

Bridge  company,  hf  accepting  provisions  of  act  of  Congress  assenting 
to  erection  of  bridge  across  navigable  river  upon  certain  conditions,  be- 
came subject  to  all  limitations  or  reservations  Congress  saw  fit  to  Impose. 

Approved  in  Calder  v.  Michigan,  218  U.  S.  599,  64  L.  Ed.  1068,  31 
Sup.  Ct.  122,  franchise  given  by  city  to  public  service  corporation  does 
not  enlarge  right  of  corporation  to  exist  as  against  expressly  reserved 
power  to  repeal  charter,  even  though  corporation  has  mortgaged  fran- 
chise; dissenting  opinion  in  City  of  Owensboro  v.  Cumberland  Tel.  & 
Tel.  Co.,  230  U.  S.  79,  57  L.  Ed.  1399,  33  Sup.  Ct.  988,  majority  holding 
ordinance  requiring  telephone  corporation  to  remove  from  streets  poles 
and  wires  placed  there  under  former  ordinance  to  be  impairment  of 
contract. 

Distinguished  in  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  943, 
holding  State,  under  reserved  power,  cannot  impair  vested  rights. 

Where  Congress  has  granted  bridge  ftanchise,  expressly  reserving  power 
to  require  modification  of  bridge  plans  or  entire  abatement,  abatement  does 
not  render  United  States  liable  for  cost  of  modifications  made  under  direc- 
tion of  Congrtes.  * 

Approved  in  United  States  v.  Louisville  Bridge  Co.,  233  Fed.  278, 
279,  280,  act  of  Congress  of  March  3,  1899,  authorizing  Secretary  of 
War  to  require  changes  in  bridges  over  navigable  stream,  when  navi- 
gation is  unduly  impeded,  makes  no  provision  for  compensation  for 
such  changes,  and  none  can  be,  allowed ;  Dana  v.  Rock  Creek  Ry.  Co.,  7 
App.  D.  C.  496,  where  railroad  authorized  to  lay  tracks  along  street 
lowers  grade  rendering  access  to  abutting  land  difiicult  or  impossible, 
company  is  liable  to  owner  for  compensation  for  injury;  State  v.  Louis- 
ville etc.  R.  Co.,  97  Miss.  51,  Ann.  Cas.  1912C,  1160,  51  South.  924, 
statute  providing  that  foreign  railroad  corporation  shall  forfeit  charter 
to  do  intrastate  business  on  removin^^  action  against  it  to  Federal  court 
does  not  violate  commerce  clause  of  Federal  Constitution;  Opinion  of 
Justices,  66  N.  H.  641,  33  Atl.  1082,  arguendo. 

Distinguished  in  Monongahela  Navigation  Co.  v.  United  States,  148 
U.  S.  335,  338,  87  L.  Ed.  471,  472,  13  Sup.  Ct.  630,  631,  holding  United 
States  bound  to  compensate  canal  company  for  property  condemned 
for  public  use;  United  States  v.  Parkerburg  Branch  R.  Co.,  143  Fed. 
230,  74  C.  C.  A.  354,  railroad  bridge  over  navigable  stream  built  under 


106 IJ.  S.  609-526       NOTES  ON  U.  S.  REPORTS.  808 

authority  of  Federal  act  containing  no  provision  as  to  repeal  or  modi- 
fication can  only  be  required  to  be  removed  on  pa3rment  of  comx)en- 
sation. 

Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  665. 

What  waters  are  navigable.    Note,  42  L«  B.  A.  326. 

Ownership   of   riparian    owner   to    thread   of   stream.     Note,    23 
£.  R.  C.  185. 

Miscellaneous.  Cited  in  Coyle  v.  Smith,  28  Okl.  152,  113  Pac.  957, 
legislative  act  changing  capital  of  Oklahoma  is  valid,  though  Enabling 
Act  required  by  irrevocable  ordinance  that  no  change  should  be  made 
without  submitting  question  to  vote  of  people ;  State  v.  Webb,  110  Ala. 
225,  20  South.  465,  as  instance  where  Congress  satisfied  unauthorized 
act  of  State;  Sawyer  v.  Davis,  136  Mass.  247,  not  in  x>oint. 

105  T7.  8.  609^26,  26  L.  Ed.  951,  FRENCH  ▼.  OAPEN. 

Indiana  statutes  relating  to  water  power  of  WabacOi  and  Erie  canal, 
and  ri^ts  of  parties  acquired  thereunder  determined. 

Distinguished  in  Hoagland  v.  New  York  etc.  Ry.  Co.,  Ill  Ind.  450, 
12  N.  E.  87,  under  facts. 

Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  865,  858. 

Persons  intervening  in  suit,  without  exception  by  any  of  the  partie8» 
are  to  be  treated  as  thouglL  they  had  been  original  parties.  . 

Approved  in  Illinois  Steel  Co.  v.  Ramsey,  176  Fed.  864,  100  C.  C.  A. 
323,  complainant  in  creditors'  suit  by  consenting  to  issuance  of  process 
on  petition  of  intervention  filed  by  another  creditor  and  by  demurrer 
thereto  waived  right  to  object  to  such  creditor's  right  to  intervene; 
Lang  V.  Choctaw  etc.  R.  Co.,  160  Fed.  364,  87  C.  C.  A.  307,  Fed- 
eral court,  having  exclusive  jurisdiction  *of  railroad  in  foreclosure  suit 
could  enjoin  defendants,  who  had,  by  intervening  petition,  filed  claim 
for  lien  in  foreclosure  suit,  from  prosecuting  dependent  suit  in  State 
court  to  enforce  d^im  of  lien ;  Brun  v.  Mann,  151  Fed.  159,  12  L.  R.  A. 
(N.  S.)  154,'  80  C.  C.  A.  513,  jurisdiction  of  court  to  sell  property  to 
pay  claims  against  estate  imposed  upon  it  duty  to  hear  and  determine 
every  claim  to  lien  upon  property,  and  case  is  remanded  to  allow  widow 
to  file  cross-bill  for  expenses  of  administration  and  allowance  to  her  as 
widow ;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  221,  62  C.  C.  A.  657,  hold- 
ing where  receiver  required  by  appointing  order  to  defend  suit  to  estab- 
lish lien  loses,  decree  binds  all  parties  to  suit  in  which  receiver  ap- 
pointed; East  Coast  Cedar  Co.  v.  People's  Bank,  111  Fed.  450,  49 
C.  C.  A.  422,  holdinof  creditors  with  liens  against  interest  of  tenants 
in  common  of  tract  of  land  are  necessary  parties  in  sale  not  in  parti- 
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tion  suit;  Bechtol  v.  Beehtol,  2  Alaska,  399,  wife  cannot  intervene  in 
suit  by  father  in  law  against  husband  to  declare  trust  in  placer  claim; 
Merillat  v.  Bnssey,  34  App.  D.  C.  589,  where  parties  to  appeal  from 
arbitration  joined  in  asking  final  decree  on  appeal,  and  all  parties  in- 
terested were  represented  on  appeal,  though  record  failed  to  show  ap- 
pearance of  some  of  them  in  court  below,  court  determines  appeal  on 
ground  that  parties  appearing  in  this  court  would  be  estopped  to  ques- 
tion decree ;  Floumoy  v.  Bullock,  11  N.  M.  103,'  55  L.  B.  A.  745,  66  Pac. 
549,  where  receiver  appointed  for  partnership,  simple  contract  creditor 
having  no  lien  cannot  intervene  in  suit;  Hockaday  v.  Drye,  7  Okl.  294, 
54  Pac.  477,  where  insolvent  made  general  assignment  and  before  time 
for  filing  inventory  property  sold  under  attachment  and  proceeds  put 
in  custody  of  court  for  distribution,  general  creditors  may  interplead 
in  attachment  and  ask  pro  rata  distribution  by  receiver;  Gest  v.  Pack- 
wood,  14  Sawy.  146,  39  Fed.  536,  ruling  similarly  as  to  party  inter- 
vening by  cross-bill;  Perry  v.  Godbe,  82  Fed.  143,  holding  order  for 
intervention  waived  by  failure  to  object  thereto;  Rice  v.  Durham  Water 
Co.,  91  Fed.  434,  holding  intervention  cannot  be  treated  as  special 
appearance;  Steele  v.  Walker,  115  Ala.  493,  67  Am.  St.  Rep.  68,  21 
South.  945,  holding  intervenor  cannot  prosecute  suit  for  same  right  in 
another  court. 

Intervention.    Note,  12S  Am.  St.  R^.  282. 

Intervention  in  Federal  courts.    Note,  Ann.  Caa.  1918D,  1035,  1089, 
1040. 

Miscellaneous.  Cited  in  Ft.  Wayne  Water  Power  Co.  v.  Board  of 
Commrs.  of  Allen  County,  24  Ind.  App.  518,  57  N.  E.  148,  holding  trus- 
tees having  right  to  dispose  of  trust  estate,  purchasers  took  property 
free  from  trust  and  of  any  of  duties  imposed  upon  trustees. 

106  TJ.  8.  627-538,  26  Z..  Bd.  1167,  TRUSTEES  OF  INTEBNAL  IMP.  FX7ND 
▼.  OREENOUOH. 

Ordinarily,  appeal  will  mot  lie  from  decree  in  equity  as  to  costs  merely. 
Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  743,  51  C.  C.  A. 
411,  holding  the  awarding  of  costs  in  equity  is  discretionary  with  the 
<*ourt,  and  no  appeal  lies  from  its  action  in  the  matter;  Foster  v.  Elk 
Fork  Oil  etc.  Co.,  99  Fed.  617,  40  C.  C.  A.  21,  holding  costs  in  equity 
are  discretionary  with  court  and  no  appeal  lies  from  Federal  decree  of 
costs  except  where  made  payable  from  fund  in  court;  Bums  v.  Rosen- 
stein,  135  U.  S.  456,  84  L.  Ed.  196, 10  Sup.  Ct.  819,  Goodyear  v.  Sawyer, 
17  Fed.  6,  and  Trinidad  Asphalt  Pav.  Co.  v.  Robinson,  52  Fed.  349, 
all  following  rule ;  The  Scotland,  118  U.  S.  519,  80  L.  Ed.  155,  6  Sup. 
€t.  1176,  ruling  similarly  in  admiralty  case. 
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Distinguished  in  Nutter  v.  Browti,  58  W.  Va.  240,  1  L.  B.  A.  (N.  S.) 
1083,  52  S.  E.  90,  decree  respecting  allowance  of  expenses  and  com- 
pensation of  receivers  is  appealable ;  Citizens '  Bank  v.  Cannon,  164  U.  S. 
323,  41  L.  Ed.  453,  17  Sup.  Ct.  90,  where  decree  embraced  other  matters. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Cas.  100. 

Appeal  from  decree  for  costs  only!    Note^  1  L.  R.  A.  (N.  S.)  1084. 

Becree  directing  payment  of  complainant's  costs  and  expenses  out  of 
trust  fund  in  hands  of  receiver  is  final  decree  for  purposes  of  appeal. 

Approved  in  Ruggles  v.  Patton,  143  Fed.  314,  315,  74  C.  C.  A.  450, 
order  authorizing  receiver  to  pay  himself  from  funds  in  his  hands  cer- 
tain sum  for  past  services  as  receiver  is  appealable;  Eau  Claire  v.  Pay- 
son,  107  Fed.  557,  46  C.  C.  A.  466,  holding  court  ordering  city  to  pay 
receiver  his  disputed  claim  against  city,  there  being  no  provision  for 
return  of  the  money,  is  appealable  as  final  decree ;  Edgell  v.  Felder,  99 
Fed.  327,  39  C.  C.  A.  540,  holding  decree  in  favor  of  nontechnical  par- 
ties, but  court  appointees,  whose  compensation  for  services  was  adjudi- 
cated, is  final  for  purposes  of  appeal;  Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  134  Cal.  123,  66  Pac.  199,  holding  order  settling  receiver's 
account  in  pending  action  was  a  final  determination  of  the  rights,  hence 
a  final  judgment  and  appealable;  Staples  v.  Barclay,  30  Colo.  430,  71 
Pac.  375,  holding  statute  providing  fee  bill  and  costs  to  run  against 
party  and  his  security,  sureties  become  liable  upon  judgment  against 
their  principal  and  may  appeal ;  Durst  v.  Haenni,  23  Colo.  App.  438,  439, 
130  Pac.  79,  80,  order  that  defendant  administrator  file  additional  in- 
ventory, including  note  and  any  other  property  that  might  have  come 
into  his  hands  belonging  to  estate,  was  final  order  and  appealable ;  Mac- 
donald  v.  Aetna  Indemnity  Co.,  88  Conn.  678,  92  Atl.  156,  order  of 
court  permitting  receivers  of  indemnity  company  to  compromise  claims 
of  company  against  another  company,  which  had  reinsured  certain  risks, 
is  appealable  order;  Lynham  v.  Hufty,  44  App.  D.  C.  594,  order  in 
divorce  suit,  made  before  final  decree,  awarding  wife  as  against  hus- 
band specific  sum  of  money  for  alimony  pendente  lite  in  arrears,  is  final 
order;  Neher  v.  Crawford,  10  N.  M.  740,  65  Pac.  157,  holding  decree 
allowing  compensation  to  master  and  his  attorney,  in  default  of  wliich 
property  to  be  sold  to  raise  fund,  is  final  and  appealable  therefrom; 
Baker  v.  Williams  Bank  Co.,  42  Or.  219,  70  Pac.  713,  holding  creditor 
appearing  when  receiver's  report  was  heard  and  not  objecting  to  allow- 
ance made  was  afterward  precluded  from  raising  invalidity  of  claim; 
Nutter  V.  Brown,  58  W.  Va.  240,  244,  1  L.  R.  A.  (N.  S.)  1088,  52  S.  E. 
90,  91,  decree  respecting  allowance  of  expenses  and  compensation  of 
receivers  is  appealable;  Williams  v.  Morgan,  111  U.  S.  699,  28  L.  Ed. 
665,  4  Sup.  Ct.  646,  Jacksonville  etc.  Ry.  Co.  v.  American  Const.  Co., 
57  Fed.  69,  6  C.  C.  A.  249,  and  Victor  Min.  Co.  v.  National  Bank,  IS 
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Utah,  93,  65  P»<s.  73,  all  following  rnle;  Tultle  v.  Claflin,  88  Fed.  124, 
125,  31  C.  C.  A.  419,  holding  decree  enforcing  attorney's  lien  final; 
Grant  v.  Superior  Court,  106  Cal.  326,  39  Pae.  604,  and  Tompson  v. 
Huron  Lumber  Co.,  6  Wash.  530,  32  Pac.  537,  both  ruling  similarly  as 
to  order  relating  to  receiver's  compensation;  Petersburg  etc.  Ins.  Co. 
▼.  Dellatorre,  70  Fed.  645,  17  C.  C.  A.  310,  arguendo. 

Although  inquixy  may  be  incidental  to  main  cause,  if  it  Is  collateral 
aad  has  distinct  and  independent  character  and  receives  a  final  decision,  it 
is  appealable. 

Approved  in  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  35,  10 
L.  B.  A.  (N.  S.)  99,  81  C.  C.  A.  80,  order  in  action  against  railroad  for 
violation  of  Interstate  Commerce  Act,  requiring  railroad  officials  to 
produce  books  containing  information  as  to  rebates,  is  final  decision 
reviewable  on  error;  State  v.  District  Court,  28  Mont.  234,  72  Pac.  616, 
holding  court  should  settle  bill  of  exceptions  tendered  in  due  time,  but 
appeal  lies  whether  bill  is  part  of  record,  incorporation  being  necessary 
for  hearing;  Battery  Park  Bank  v.  Western  Carolina  Bank,  126  N.  C. 
533,  36  S.  E.  40,  holding  appeal  may  be  taken  from  order  allowing 
receiver  of  insolvent  bank  before  final  settlement  commissions,  objected 
to  by  creditors,  as  order  is  'final ;  Milam  v.  Hill,  29  Tex.  Civ.  576,  69 
S.  W,  449,  holding  while  surviving  partner  should  wind  up  business, 
District  Court  should  assume  jurisdiction  permitting  widow  to  declare 
her  interest  in  firm  assets  as  community  property;  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  U.  S.  224,  84  L.  Ed.  104,  10  Sup.  Ct.  742, 
ruling  similarly  as  to  decree  in  favor  of  intervener;  Standley  v*  Roberts, 
59  Fed.  840,  8  C.  C.  A.  305,  as  to  order  dismissing  interpleaders;  Salmon 
V.  Mills,  66  Fed.  33, 13  C.  C.  A.  372,  as  to  order  dissolving  attachment; 
Rust  V.  United  Water- Works  Co.,  70  Fed.  132,  17  C.  C.  A.  16,  as  to 
judgment  denying  receiver's  right  to  intervene;  Yorkshire  Inv.  etc.  Co. 
V.  Fowler,  78  Fed.  58,  23  C.  C.  A.  643,  holding  order  overruling  excep- 
tions to  master's  report  appealable;  Standley  v.  Hendrie  &  Bolthoif 
Mfg.  Co.,  25  Colo.  380,  55  Pac.  724,  where  decree  authorized  receiver 
to  issue  certificates ;  Clemes  v.  Fox,  6  Colo.  App.  387,  40  Pac.  846,  ruling 
similarly  as  to  order  to  strike  out  item  in  account;  Links  v.  Connecti- 
cut River  Bank.  Co.,  66  Conn.  283,  33  Atl.  1003,  and  Fox  v.  Hale  & 
Norcross  Silver  Min.  Co.,  112  Cal.  571,  44  Pac.  1022,  arguendo. 

Distinguished  in  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  338,  64 
C.  C.  A.  15,  orders  approving  receiver's  monthly  reports  and  directing 
him  to  pay  expenses  incurred  by  him,  made  before  final  account,  are  not 
appealable;  Gunn  v.  Black,  60  Fed.  160,  8  C.  C.  A.  542,  where  final 
decree  awaited  commissioner's  report;  Randle  v.  Boyd,  73  Ala.  286, 
holding  decision  on  demurrer  is  not  final;  United  States  v.  Church,  5 
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Utah,  396^  397,  16  Pae.  724,  holding  order  appointiiig  receiTer  not 
appealable. 

Final  and  interlocntory  judgments  and  decrees.    Note^  60  Am.  Dec. 
434. 

Trust  estate  must  bear  tbe  expenses  of  its  administratioiL 
Approved  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed. 
667,  121  C.  C.  A.  58,  marine  insurer  claiming  by  subrogation  interest  in 
fund  recovered  by  insured  in  suit  for  collision  may  intervene  and  assert 
such  claim  at  any  time  before  fund  is  distributed ;  Edwards  y.  Bay  State 
Gas  Co.,  172  Fed.  975,  976,  where  appointment  of  receiver  and  suits  in- 
stituted by  him  resulted  in  gathering  fund  making  corporation  solvent, 
such  fund  is  subject  to  payment  of  equitable  costs,  including  fees  and 
disbursements  of  solicitors;  Elk  Fork  Oil  etc.  Co.  v.  Foster,  99  Fed. 
600,  39  C.  C.  A.  615,  holding  cost  of  receivership,  receiver  being  ap- 
pointed by  court's  own  motion,  chargeable  against  funds  in  receiver's 
hands,  and  not  one  party,  conduct  being  proper;  Alexander  t.  Atlanta 
etc.  R.  R.  Co.,  113  Ga.  207,  38  S.  E.  778,  holding  minority  stockholders 
of  corporation  who  succeed  in  enjoining  it  from  doing  supposed  ultra 
vires  acts  not  entitled  to  attorney's  fees,  acts  not  being  ultra  vires; 
Stone  V.  Omaha  Fire  Ins.  Co.,  61  Neb.  837,  86  N.  W.  469,  holding  ex- 
penses of  procuring  a  receivership  of  insolvent  eorppration,  including 
services  of  attorney,  are  properly  chargeable  i^ainst  the  funds  brought 
into  the  court's  control;  Read  ▼.  Memphis  Gaslight  Co*,  107  Tenn.  437, 
64  S.  W.  771,  holding  trust  deed  conferring  all  necessary  powers  for 
protection  of  holders  of  bonds  entitles  trustee  to  be  reimbursed  for  all 
necessary  disbursements;  Meddaugh  v.  Wilson,  151  U.  S.  343,  38  L.  IkL 
186,  14  Sup.  Ct.  360,  and  Anniston  Loan  etc.  Co.  v.  Ward,  108  Ala.  88, 
18  South.  938,  both  holding  assignee  entitled  to  compensation  from  in- 
solvent estate. 

Where  one  having  common  interest  with  others  in  trust  fund,  at  hSs 
own  expense  takes  proceedings  to  save  it  from  waste,  he  is  entitled  to 
reimbursement,  either  tnm  fund  itself,  or  by  proportional  contribution  ttom 
persons  benefited. 

Approved  in  Bartholomew  v.  Union  Trust  Co.  (Meyers  v.  Mutual  Life 
Ins.  Co.),  36  Ind.  App.  329,  75  N.  E.  31,  following  rule;-  Randolph  v. 
Scruggs,  190  U.  S.  539,  47  L.  Ed.  1171,  23  Sup.  Ct.  712,  holding  services 
rendered  to  assignee  in  general  deed  of  assignment  prior  to  adjudication 
in  bankruptcy,  filed  within  four  months  from  assignment,  are  preferred 
claims  against  estate;  In  re  Steams  Salt  &  Lumber  Co.,  225  Fed.  5,  6, 
where  attorney  selected  by  unsecured  creditor  with  consent  of  trustee 
caused  preference  to  be  set  aside  and  large  sum  to  be  made  available  for 
general  creditors,  expenses  of  suit  and  attorney's  fees  could  be  paid 
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out  of  general  fuud;  Hartman  v.  Swiger,  215  Fed.  989,  attorneys  em- 
ployed by  stockholder  in  litigation  relating  to  affairs  and  winding  up 
of  corporation  had  lien  on  money  in  their  hands,  distributable  to  stock, 
for  services,  good  against  trustee  in  bankruptcy;  Buell  v.  Kanawha 
Lumber  Corp.,  201  Fed.  767,  where  unsecured  creditor  for  benefit  of 
stockholder  and  corporation,  not  of  creditors,  procured  appointment  of 
receivers  for  corporation  and  receivers'  certificates  were  issued  as  first 
lien  on  property  and  proceeds  were  insufficient  to  pay  such  oertifioates, 
court  had  no  authority  to  pay  fees  to  counsel  who  acted  for  complain- 
ant, and  without  specific  appointment,  for  receivers  out  of  such  fund; 
Idnen  Thread  Co.  v.  A.  Booth  &  Co.,  192  Fed.  517, 113  C.  C.  A.  71,  coun- 
sel fees  for  services  in  facilitating  reorganization  of  corporation  were 
properly  disallowed  as  charge  against  funds  of  receivership,  where 
amount  stipulated  for  such  services  was  paid  by  corporation,  regardless 
of  adequacy  of  such  compensation;  In  re  Gillaspie,  190  Fed.  91,  where- 
attorney  for  one  of  class  has  created  or  secured  and  brought  into  cus- 
tody of  court  fund  inuring  to  benefit,  not  only  of  client,  but  to  all  of 
his  class,  court  may  award  compensation  to  attorney  from  such  fund; 
CoUey  V.  Wolcott,  187  Fed.  696,  109  C.  C.  A.  425,  where  services  of 
solicitors  for  complainant  in  stockholders'  suit  resulted  in  restoring 
large  amount  of  property  fraudulently  transferred,  which  has  come 
into  custody  of  court,  fees  of  solicitors  may  be  awarded  out  of  such 
fund ;  Guaranty  Trust  Co.  v.  Chicago  Rys.  Co.,  185  Fed.  416, 109  C.  C.  A. 
18,  where  petitioners  as  counsel  for  complainant  brought  suit  against 
street  railroad,  and  after  appointment  of  receivers  acted  for  receivers 
with  other  counsel^  but  without  definite  contract,  and  letter  of  presiding  * 
judge  was  discharge  of  petitioners,  petitioners  were  not  entitled  to 
compensation  from  receivership  fund;  Ely  v.  Van  Kannel  Revolving 
Door  Co.,  184  Fed.  460,  where  attorney  for  complainant  creditors  was 
awarded  two  thousand  dollars  for  services  to  temporary  receivers,  and 
devoted  equal  amount  of  time  to  matters  connected  with  work  of  per- 
manent receivers,  he  was  entitled  to  further  allowance  of  two  thousand 
dollars;  Gillespie  v.  J.  C.  Piles  &  Co.,  178  Fed.  892,  44  L.  R.  A.  (N.  S.) 
1,  102  C.  C.  A.  120,  court  of  bankruptcy  cannot  pay  from  fund  in  its 
custody  for  services  of  attorney  injurious  to  rightful  owner;  In  re  Hal- 
sey  Electric  Generator  Co.,  175  Fed.  831,  in  distribution  of  assets  of 
bankrupt,  actual  and  necessary  expense  of  preserving  and  administering 
estate  have  priority  over  taxes;  Jefferson  Hotel  Co.  v.  Brumbaugh,  168 
Fed.  878,  94  C.  C.  A.  279,  attorneys,  instituting  suit  in  insolvent  con- 
tractor's name  and  establishing  contractor's  claim  a^^ainst  solvent  hotel 
which  inured  to  benefit  of  subcontractors  and  creditors,  were  entitled 
to  lien  on  fund  for  services  prior  to  distribution;  McCourt  v.  Singers- 
Bigger,  146  Fed.  114,  7  Aim.  Cas.  287,  76  C.  C.  A.  73,  stockholder,  who, 
by  suit  on  behalf  of  corporation,  recovers  funds  diverted  by  its  officers,  is 
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entitled  to  payment  of  expenses  of  suit  therefFom,  bnt  other  stockholders 
who  resist  suit  in  name  of  company  are  not ;  Receivers  of  Virginia  Irou, 
Coal  &  Coke  Co.  v.  Staake,  133  Fed.  721,  66  C.  C.  A.  547,  bankruptcf 
coairt  may  allow  attachment  creditors,  who  obtained  liens  on  property 
which  trustee  could  not  otherwise  reach,  attorney's  fees  on  ordering 
attachment  liens  for  benefit  of  estate;  Cuyler  v.  Atlantic  etc.  R.  Co.,  132 
Fed.  572,  upholding  allowance  of  coundel  fees  to  complainant  who  as 
joint  owner  has  sued  for  preservation  of  property  which  has  been 
brought  into  control  of  court;  The  Gordon  Campbell,  131  Fed.  967,  al- 
lowing single  docket  fee  to  proctor  in  admiralty  who  represents  more 
than  one  petitioner;  Lamar  v.  Hall,  129  Fed.  83,  63  C.  C.  A.  521,  where 
lien  creditors  obtained  appointment  of  receiver  for  corporation,  and 
petitioner,  as  attorney  for  minority  stockholders,  filed  bill  alleging  bad 
faith  in  bringing  first  suit  and  praying  appointment  of  receiver,  and 
'  coreceiver  appointed,  but  bad  faith  not  proven  at  trial  and  sale  was  set 
aside  on  petitioner's  motion  and  resale  made  for  higher  price,  petitioner 
not  entitled  to  attorney's  fees  out  of  proceeds  of  sale;  In  re  Michigan 
Cent.  R.  R.  Co.,  124  Fed.  731,  733,  59  C.  C.  A.  643,  holding  one  permitted 
to  intervene  in  railroad  foreclosure,  who  lat6r  became  inextricably  in- 
terested, was  party  to  suit  and  entitled  to  appeal  from  decree ;  Wilkin- 
son V.  Washington  Trust  Co.,  102  Fed.  31,  42  C.  C.  A.  140,  holding 
receiver  pursuing  unwarranted  and  reprehensible  course  in  his  conduct 
of  the  business  is  not  entitled  to^  disbursements  claimed  to  have  been 
made;  Weed  v.  Central  of  Georgia  Ry.  Co.,  100  Fed.  165, 166,  40  C.  C.  A. 
319,  holding  intervener  in  behalf  of  himself  and  others,  obtaining  ap- 
pointment of  coreceiver  for  property  already  in  court's  custody,  does 
not  entitled  him  to  solicitor's  fee;  Phinizy  v.  Augusta  etc.  R.  R.  Co.,  98 
Fed.  779,  holding  counsel  successfully  recovering  on  foreclostire  of  rail- 
road mortgage  is  entitled  to  compensation  from  fund,  but  counsel  for 
unsuccessful  interveners  is  without  the  sale ;  Bradshaw  v.  Bank  o£  Littb 
Rock,  76  Ark.  504,  505,  89  S.  W.  317,  application  for  fees  of  attorneys 
for  plaintiff  in  action  by  single  creditor  to  wind  up  insolvent  corpora- 
tion may  be  made  by  attorneys;  Estate  of  O'Connor,  2  Cal.  App.  478, 
84  Pac.  320,  testamentary  trustee  instituting  proceedings  to  compel  ex- 
ecutor to  account  and  distribute  estate  is  entitled  to  counsel  fees  on  hiti 
accounting;  Bohrer  v.  Otterback,  2  App.  D.  C.  80,  appeal  does  not  lie 
from  order  of  trial  court  in  equity,  refusing  to  refer  petition  of  solicitor 
for  some  of  parties  to  auditor  of  court,  to  fix  counsel  fees;  Mohr-Weil 
Lumber  Co.  v.  Russell,  109  Ga.  585,  34  S.  E.  1008,  holding  partj'  nor 
attorney  not  entitled  to  allowance  of  property  proceeds  which  he  caused 
to  be  placed  in  receiver's  hands  for  his  exclusive  benefit;  Princeton  Coal 
etc.  Co.  V.  Gilchrist,  51  Ind.  App.  224,  99  N.  E.  429,  where  minority 
stockholder  brought  suit  against  majority  and  recovered  large  sum  of 
money,  court  could  make  allowance  from  fund  for  attorney's  service; 
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Elmble  ▼.  Board  of  Commrs.  of  Franklin  Connty,  32  Ind.  App.  389,  66 
N.  E.  1027,  where  defendants  formed  association  for  collection  of  mis- 
appropriated county  funds  and  collected  various  sums,  they  are  entitled 
to  attorney's  fees  out  of  funds  recovered;  Graham  v.  Dubuque  Specialty 
Macb.  Works,  138  Iowa,  462,  15  L.  R.  A.  (N.  S.)  729,  114  N.  W.  621, 
where  trust  fund  of  over  nine  thousand  dollars  was  recovered  in  stock- 
holder's suit,  attorney  was  entitled  to  fee  of  two  thousand  five  hundred; 
Baldwin's  Exr.  v.  Barber's  Exrs.,  151  Ky.  176,  Ann.  Caa.  1915A,  14, 151 
S.  W.  689,  legatee's  share  increased  by  judgment  setting  aside  codicils 
of  will  as  fraudulent  is  chargeable  with  pro  rata  portion  of  burden  of 
counsel  fees  and  expenses,  where  legatee  was  not  represented  by  coun- 
sel; Clark  V.  Pepper's  Admr.,  132  Ky.  199, 116  S.  W.  355,  in  wUl  contest 
by  legatees  to  reduce  share  of  executor,  brother  of  executor,  not  con- 
testing will  and  not  represented  except  by  executor's  attorneys,  but 
accepting  fruits  of  contest,  was  liable  for  proportionate  share  of  ex- 
penses; Louisville  etc.  Seminary  v.  Botto,  117  Ky.  974,  80  S.  W.  180, 
where  effect  of  contest  by  some  of  legatees  to  set  aside  codicils  was  to 
increase  amounts  received  by  other  legatees,  expenses  of  contest  should 
be  piiid  out  of  shares  of  all;  Sant  v.  Perron ville  Shingle  Co.,  179  Mich. 
58,  146  N.  W.  217,  where  suit  by  minority  stockholder  for  accounting, 
opposed  by  directors  in  charge,  resulted  in  recovery  of  substantial  sum 
for  benefit  of  corporation,  stockholder  was  entitled  to  reimbursement  out 
of  fund  for  his  costs ;  Sprague  v.  Moore,  136  Mich.  431,  99  N.  W.  379, 
denying  allowance  out  of  fund  to  complainant's  solicitor  where  soli- 
citor's services  in  bill  to  compel  trustee  to  account  are  adverse  to  trust 
fund;  Coffman  v.  Gates,  110  Mo.  App.  488,  85  S.  W.  660,  where  one 
holding  interest  in  land  in  fee  and  rest  as  trustee  expended  money  in 
defense  of  ejectment  suit,  he  is  entitled  to  reimbursement  out  of  trust 
property,  but  cannot  hold  cestui  que  trust  individually  therefor  in  par- 
tition suit;  Robinson  v.  Dundee  Land  etc.  Co.,  80  Mo.  App.  626,  holding 
one  as  trustee  for  other  stockholders  and  creditors  entitled  to  prosecute 
for  preservation  trust  property,  expenses  thereof  payable  out  of  trust 
estate;  In  re  Creighton's  Estate,  93  Neb.  92,  130  N.  W.  827,  attorneys 
authorized  by  parties  interested  in  fund  to  represent  them  and  preserve 
fund,  are  entitled  to  compensation  out  of  such  fund;  Las  Vegas  Ry.  & 
Power  Co.  v.  Trust  Co.,  17  N.  M.  291,  126  Pac.  1010,  holding  proceed- 
ings of  minority  for  vacation  of  foreclosure  decree  and  for  new  sale 
were  not  for  benefit  of,  but  were  adverse  to,  majority  and  minority 
were  not  entitled  to  allowance  for  counsel  fees  out  of  fund;  Babbitt  v. 
Fidelity  Trust  Co.,  72  N.  J.  Eq.  761,  66  Atl.  1082,  where  suit  is  insti- 
tuted and  prosecuted  in  good  faith  to  secure  construction  of  declara- 
tion and  assignment  of  trust,  allowance  may  be  made,  including  costs 
and  counsef  f ee9,  to  be  paid  out  of  estate ;  Park  v.  Laurens,  68  S.  C. 
218,  46  S.  E.  1014,  where  citizen  employed  attorney  to  compel  perform- 
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ance  of  duties  by  city  officials,  and  suit  brought  funds  into  city  treasury- 
city  not  liable  for  attorney's  fees;  State  v,  Andrews,  131  Tenn.  669,  175 
S.  W.  567,  taxpayers  of  city  compelling  city  officers  by  mandamus  to 
collect  privilege  taxes  imposed  by  statute  have  lien  on  funds  collected 
by  officers  for  expenses  and  counsel  fees,  but  have  no  lien  on  judgments 
recovered  for  taxes;  Byrne  v.  First  National  Bank,  20  Tex.  Civ.  202,  49 
S.  W.  710,  holding  plaintiff's  counsel  fee  in  procuring  receiver  for  finii 
property  to  protect  himself  and  other  unsecured  creditors  was  prop- 
erly chargeable  to  general  assets  of  insolvent  firm;  Carpenter  v.  United 
States  Fidelity  etc.  Co.,  123  Wis.  216, 101  N.  W.  407,  County  Court  may, 
after  administrator  has  become  defaulter  without  having  paid  attorney 's 
fees,  decree  that  value  thereof  should  constitute  lien  on  assets  of  estate 
in  favor  of  attorneys;  Butler  v.  Conwell,  14  Wyo.  172,  82  Pac.  951, 
where  creditors  of  insolvent  consented  to  complainant's  employment 
as  their  attorney  to  recover  funds  of  insolvent,  complainant  has  pre- 
ferred claim  on  fund  for  s,ervices ;  dissenting  opinion  in  Huff  v.  Bid  well, 
195  Fed.  433,  115  C.  C.  A.  332,  majority  holding  judgment  lien  creditor 
obtaining  favorable  decree  in  suit  for  himself  and  other  creditors  is  not 
entitled  to  allowance  for  solicitor's  fees  from  surplus  remaining  after 
sale  of  debtor's  property;  dissenting  opinion  in  Kanneberg  v.  Evangeli- 
cal Creed  Congregation,  146  Wis.  620,  Ann.  Gas.  1912C,  876,  39  L.  B.  A. 
(N.  S.)  138,  131  N.  W.  356,  majority  holding  corporation's  managing 
officers,  having  employed  attorneys  to  defend  corporate  action,  were 
estopped  to  claim  that,  because  acts  were  ultra  vires  and  corporation 
was  not  enriched  by  attorney's  services,  it  was  not  liable  for  such 
services;  Central  Ry.  Co.  v.  Pettus,  113  U.  S.  122,  124,  125,  126,  2S 
L.  Ed.  917,  918,  5  Sup.  Ct.  390,  391,  392,  where  creditor  sued  to  estab- 
lish general  lien  in  favor  of  all  creditors;  Dodge  v.  Tulleys,  144  U.  S. 
457,  86  L.  Ed.  503,  12  Sup.  Ct.  731,  allowing  compensation  to  trustee 
suing  to  foreclose  mortgage;  Louisiana  State  Lottery  Co.  v.  Clai-k,  4 
Woods,  170,  171,  16  Fed.  21,  22,  where  half  owner  of  lottery  ticket 
sued  and  recovered  against  company;  Central  Trust  Co.  v.  Wabash  etc. 
Ry.  Co.,  32  Fed.  .187,  fixing  allowances  for  receiver's  services;  Adams 
V.  Kehlor  Milling  Co.,  38  Fed.  282,  White  v.  University  Land  Co.,  49 
Mo.  App.  469,  Weed's  Estate  (McGrannis'  Appeal),  163  Pa.  St.  599,  30 
Atl.  273,  and  Weed's  Estate  (Bank's  Appeal),  163  Pa.  St.  602,  30  Atl. 
279,  all  applying  rule  in  suits  by  creditors  of  trust  estate,  to  set  aside 
conveyances;  Willard  v.  Serpell,  62  Fed.  625,  allowing  compensation  to 
plaintiff  in  partition  suit ;  Central  Trust  Co.  v.  Condon,  67  Fed.  Ill,  14 
C.  C.  A.  314,  holding  creditor  filing  bill  to  foreclose  and  bring  in  lienors, 
entitled  to  expenses;  Burden  Central  Sugar-Refining  Co.  v.  Ferris  Sugar 
Mfg.  Co.,  87  Fed.  812,  and  Tompkins  Co.  v.  Chester  Mills,  90  Fed.  39, 
holding  creditor  suing  to  have  receiver  ay>pointed,  entitled  to  expenses; 
Strong  V.  Taylor,  82  Ala.  215,  2  South.  761,  in  creditor's  suit  against 
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trustee  of  insolvent  estate;  Jefferson  y.  Edrington,  53  Ark.  569, 14  S.  W. 
104,  holding  mortgagor's  widow  discharging  lien  entitled  to  be  subro- 
gated to  mortgage  lien;  Davis  v.  Bay  State  League,  158  Mass.  434,  33 
N.  E.  591,  and  Byrne  v.  First  Nat.  Bank,  20  Tex.  Civ.  App.  194,  49 
S.  W.  710,  both  holding  fee  for  procuring  receiver,  chargeable  against 
estate;  Swedish  etc.  Bank  v.  Davis,  71  Minn.  611,  74  N.  W.  287,  where 
creditor  secured  advantages  to  other  creditors  of  insolvent  estate ;  Perea 
V.  Harrison,  7  N.  M.  677,  41  Pac.  531,  holding  administrator  entitled  to 
expenses  in  suit  for  property  of  estate;  Payne  v.  McNamara,  9  Ohio 
C.  C.  133,  allowing  compensation  to  partner  for  procuring  api)ointment 
of  receiver;  Hazard  v.  Durant,  14  R.  I.  28,  refusing  allowance  for  per- 
sonal services  in  similar  case;  Morton  ▼.  New  Orleans  ete.  Ry.  Co.,  79 
Ala.  624,  and  Perry-Mason  Shoe  Co.  v.  Sykes,  72  Miss.  406,  28  L.  B.  A. 
282,  17  South.  176,  both  arguendo. 

Distinguished  in  Goodwin  Film  etc.  Co.  v.  Eastman  Kodak  Co.,  222 
Fed.  250,  138  C.  C.  A.  71,  counsel  assisting  solicitor  of  record  and  sign- 
ing bill  had  no  lien  for  services  upon  decree  and  proceeds  thereof  en- 
forceable in  equity;  Boatmen ^s  Bk.  v.  Fritzlen^  221  Fed.  158,  137 
C.  C.  A.  45,  under  statute  making  provision  for  attorney '»  fees  in  mort- 
gages invalid,  court  is  not  authorized  to  allow  mortgagee's  attorney's 
fees  in  foreclosure  suit,  though  mortgage  provided  that  it  was  to  secure 
expense  of  enforcement  as  well  as  indebtedness;  Grier  v.  Union  Nat. 
Life  Ins.  Co.,  217  Fed.  294,  where  decree  determined  that  certain  funds 
in  hands  of  reeiver  were  impressed  with  trust  and  ordered  distribution, 
cost  of  appeal  could  not  be  imposed  on  fund  as  part  of  expenses  of  ad- 
ministration;  Huff  V.  Bidwell,  195  Fed.  431,  115  C.  C.  A.  332,  where 
judgment  lien  creditor  sues  in  equity  for  benefit  of  himself  and  all 
intervening  creditors  and  obtains  favorable  decree,  and  debtor's  prop- 
erty sold  to  satisfy  debts  exceeds  amount  of  debts,  interest  and  costs, 
complainant  is  not  entitled  to  allowance  for  solicitor's  fees  out  of  sur- 
plus; Phinizy  v.  Augusta  etc.  R.  R.  Co.,  98  Fed.  777,  holding  trustee 
accepting  trust  and  employing  counsel,  but  no  further  duties  required 
nor  labor  to^be  performed,  is  entitled  to  comparatively  small  allowance; 
Bidwell  v.  Johnson,  191  Ala.  200,  67  South.  987,  in  suit  involving  trust 
property,  award  of  two  thousand  dollars  attorney's  fees  was  improper 
where  no  benefit  to  trustees  was  shown,  except  speedier  settlement; 
Succession  of  Keman,  105  La.  601,  30  South.  242,  holding  parties  ex- 
clusively interested  in  their  own  behalf,  hiring  attorneys,  etc.,  to  annul 
specific  l^acy,  not  entitled  to  allowance,  though  estate  is  greatly  en- 
riched thereby;  Somerset  Ry.  Co.  v.  Pierce,  98  Me.  530,  57  Atl.  889, 
holding  one  bringing  adversary  proceedings  to  take  possession  of  trust 
property  from  those  entitled  not  entitled  to  reimbursement  out  of  trust 
fund ;  Johnson  v.  United  Rys.  Co.,  247  Mo.  350,  152  S.  W.  367,  where 
XI— 52 
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in  action  in  equity  to  subject  property  fraudulently  transferred  to  pay- 
ment of  debts  money  ju^ment  was  given  for  pLaintiff,  motion  to  allow 
attorney's  fees  was  properly  denied;  In  re  Williamson,  75  Wash.  360, 
134  Pac.  1069,  as  between  guardian  and  ward,  settlement  of  guardian's 
account  by  Superior  Court  was  adversary  proceeding,  and  court  had  no 
power  to  award  attorney's  fee  in  favor  of  ward  beyond  statutory  fees; 
Boothe  V.  Summit  Coal  Min.  Co.,  72  Wash.  682,  131  Pac.  254,  where 
whole  stock  of  corporation  is  owned  by  two  persons  and  pne  brings 
suit  for  accounting,  and  suit  is  litigated  by  each  party  for  his  own  bene- 
fit, attorney's  fees  and  disbursements  will  not  be  allowed  to  complain- 
ant; Hobbs  V.  McLean,  117  U.  S.  582,  29  L.  Ed.  946,  6  Sup.  Ct.  877, 
Jacksonvilte  etc.  Ry.  Co.  v.  American  Const.  Co.,  57  Fed.  70,  6  C.  C.  A. 
249,  and  Barr  v.  Pittsburg  Plate-Glass  Co.,  57  Fed.  98,  6  C.  C.  A.  260, 
where  plaintiff  failed  in  suit;  New  Castle  etc.  Ry.  Co.  v.  Simpson,  26 
Fed.  134,  where  services  did  not  benefit  others ;  In  re  Baxter,  24  Blatchf . 
124,  28  Fed.  454,  where  suit  was  for  benefit  of  particular  creditors  only; 
Boston  etc.  Trust  Co.  v.  Adrian  Water- Works  Co.,  47  Fed.  10,  where 
suit  was  unnecessary-;  Robinson  v.  Alabama  etc.  Mfg.  Co.,  51  Fed.  270, 
and  Central  Trust  Co.  v.  Valley  Ry.  Co.,  55  Fed.  904,  where  trustee 
claiming  was  compelled  to  sue;  Bound  v.  South  Carolina  Ry.  Co.,  59 
Fed.  512,  holding  trustee  acting  for  individual  bondholder  not  entitled; 
Farmers'  Loan  etc.  Co.  v.  Green,  79  Fed.  224,  226,  24  C.  C.  A.  506, 
where  claimant  sued  in  own  behalf  alone;  Fidelity  Ins.  etc.  Co.  v. 
'Roanoke  Iron  Co.,  91  Fed.  21,  under  facts;  Wickersham  v.  Crittenden, 
103  Cal.  584,  37  Pac.  514,  holding,  after  final  judgment  in  suit  by  stock- 
holder, it  cannot  be  reopened  to  allow  counsel  fees;  Baltimore  etc.  Ry. 
Co.  v.  Brown,  79  Md.  451,  29  Atl.  527,  where  claimant  acted  on  own 
behalf  alone ;  Kimball  v.  Bible  Society,  65  N.  H.  161,  23  Atl.  87,  holding 
losing  party  in  suit  to  determine  rights  in  estate  not  entitled  to  eosts; 
Attorney  General  v.  North  American  Life  Ins.  .Co.,  91  N.  Y.  62,  43  Am. 
Eep.  651,  holding  interveners  suing  in  own  interest  not  entitled  to 
allowances;  In  re  Holden,  126  N.  Y.  593,  27  N.  E.  1064,  where  person 
claiming  had  merely  contingent  interest. 

Extent  of  attorney's  lien  on  judgment.    Note,  Ann.  Cas.  1916E,  387, 
392. 

Attorney 's  lien  as  affected  by  fact  that  his  client  is  trustee.    Note, 
12  Ann.  Gas.  779. 

Fees  out  of  fund  for  attorneys  of  creditors  suing  in  behalf  of 
themselves  and  others,    ^ote,  54  L.  B.  A.  818,  823. 

Right  of  statutory  body  at  public  expense  to  oppose  passage  of 
statute  interfering  with  its  purposes.    Note,  16  E.  B.  0.  635. 
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Costs  as  between  solicitor  and  client  include  all  reasonable  expenses 
and  counsel  fees,  and  are  not  confined  to  taxed  costs  allowed  by  fee  bill. 

Distin^ished  in  Doddridge  County  Oil  etc.  Co.  v.  Smith,  173  Fed. 
388,  under  decree  of  Federal  court  of  equity  sustaining  validity  of  oil 
lease  and  awarding  lessee  ''direct  damages  and  costs  by  reason  of  ex- 
clusion from  lease/'  lessee  is  not  entitled  to  recover  amount  paid  coun- 
sel for  services  beyond  docket  fee. 

OoBtB  ill  Federal  courts  are  regulated  by  act  of  February,  1853  (10 
Stat.  161),  relating  to  fees  and  costs  strictly  chargeable  as  between  party 
and  party. 

Approved  in  In  re  Roadarmour,  177  Fed-  380,  100  C.  C.  A.  611,  under 
Bankruptcy  Act  of  1898,  attorney  employed  by  creditors  to  oppose 
claims  after  appointment  of  bankrupt's  trustee  is  not  entitled  to  com- 
pensation from  estate  for  his  services,  unless  trustee  refuses  to  make 
defense;  Mcintosh  v.  Ward,  159  Fed.  68,  86  C.  C.  A.  256,  in  suit  for 
partnership  accounting,  discretion  of  court  did  not  authorize  order  re- 
quiring defendant  and  sureties  on  cost  bond  to  pay  items  from  partner- 
ship assets  for  services  and  expenses  in  administering  fund,  nor  any 
other  items  not  within  Fee  Bill  Act;  Speiser  v.  Merchants'  Exch.  Bank, 
110  Wis.  512,  86  N.  W.  245,  holding  trustee  diverting  money  to  his  own 
use  should  pay  compound  interest,  but  unjustifiably  paying  by  mis- 
understanding his  duty,  simple  interest  is  payable;  Ferguson  v.  Dent,  46 
Fed.  99,  arguendo. 

Bondholder  wbo  flies  bill  to  secure  due  application  of  fund  pledged  as 
security  for  bonds,  and  wliich  trustee  is  misapplying,  is  entitled  to  pay- 
ment therefrom  before  distribution  of  necessary  expenses  of  litigation, 
wbicli  include  all  costs  as  between  solicitor  and  client,  but  not  private  ex- 


Approved  in  McNamara  v.  Provident  Sav.  Life  At(sur.  Soc.,  114  Fed. 
914,  52  C.  C.  A.  530,  holding  complainant  having  no  substantive  or 
substantial  interest  in  the  subject  matter  of  the  suit  could  bring  no 
strict  bill  of  interpleader;  Forrester  v.  Boston  etc.  Mining  Co.,  29  Mont. 
411,  74  Pac.  1094,  in  suit  by  minority  stockholders  to  restrain  and  can- 
cel transfer  of  corporation's  property,  value  of  property  and  not  value 
of  plaintiff's  stock  is  considered  in  determining  plaintiff's  counsel  fees ; 
Woodruff  V.  New  York  etc.  Ry.  Co.,  129  N.  Y.  31,  36,  37,  29  N.  E.  251, 
253,  254,  holding  trustee  suing  personally  for  bondholders  so  entitled; 
Grant  v.  Lookout  Mountain  Co.,  93  Tenn.  700,  27  L.  R.  A.  100,  28  S.  W. 
93,  stockholder  suing  in  behalf  of  corporation  entitled  to  reimburse- 
ment. 

Distinguished  in  Bound  v.  South  Carolina  Ry.  Co.,  62  Fed.  538,  where 
suit  was  unnecessary;  Fowler  v.  Lewis,  36  W.  Va.  148,  14  S.  E.  459, 
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holding  attorney  defending  suit  by  estate,  to  establish  clainii  has  no 
lien  against  estate. 

Practice  of  allowing  to  trustees,  complainants  «nd  receivers,  and  tliMr 
counsel,  extravagant  fees  and  commissions  out  of  trust  fund,  disapprove! 
Approved  in  Braman  v.  Farmers'  Loan  &  T.  C!o.,  114  Fed.  20,  51 
,  C.  C.  A«  644,  holding  appellate  courts  will  n^^  interfere  with  lower 
court's  discretion  in  fixing  receiver's  compensation  unless  it  has  been 
abused;  Lynch  v.  Spicer,  53  W.  Va.  431,  44  6.  E.  257,  holding  it  is 
error  for  courts  to  allow  exorbitant  attorney's  fees  out  of  dead  men's 
estates ;  Fowler  v.  Lewis,  36  W.  Va.  154,  14  S.  E.  461,  holding  attorney 
suing  estate  not  entitled  to  fees  therefrom;  dissenting  opinion  in  Crom- 
lish  V.  Shenandoah  Valley  R.  R.  Co.,  40  W.  Va.  670,  671,  22  S.  E.  106, 
majority  afi&rming  allowance  to  receiver's  counsel;  Riddle  v.  Hudgins, 
58  Fed.  494,  7  C.  C.  A.  335,  arguendo. 

Allowance  of  costs,  counsel  fees  and  expenses  incurred  in  litigation 
heneflcial  to  trust  estate  is  largely  discretionary  with  lower  courts  and  will 
not  be  disturbed  unless  dearly  excessive. 

Approved  in  Bartholomew  v.  Union  Trust  Co.  (Meyers  v.  Mutual  Life 
Ins.  Co.),  36  Ind.  App.  330,  75  N.  E.  32,  following  rule;  Fames  v.  H.  B. 
Claflin  Co.,  231  Fed.  696,  allowance  of  thirty-three  thousand  dollars 
each  to  two  receivers  of  mercantile  corporation  with  assets  of  fifty-five 
million  dollars  and  liabilities  of  forty-seven  million  dollars,  where  re- 
ceivership lasted  eight  months,  and  services  were  efficient  under  trying 
circumstances,  is  not  so  low  as  to  show  abuse  of  discretion^  though 
creditors  advised  court  they  would  not  object  to  allowance  of  fifty 
thousand  dollars  each;  In  re  Atkins,  225  Fed.  644,  where  assets  of 
bankrupt  in  hands  of  trustee  amounted  to  about  sixteen  thousand  dol- 
lars, attorneys  employed  to  litigate  question  whether  antecedent  credi- 
tors suing  to  set  aside  conveyance  by  bankrupt  were  entitled  to  assets 
to  exclusion  of  subsequent  creditors,  were  entitled  to  fee  of  two  thou- 
sand five  hundred  dollars,  not  to  three  thousand  five  hundred  dollars, 
which  allowance  was  excessive;  Harding  v.  Corn  Products  Mfg.  Co., 
198  Fed.  629,  630, 117  C.  C.  A.  332,  appeal  does  not  lie  from  interlocu- 
tory order  in  equity  awarding  costs  to  defendant  to  be  enforced  by 
execution;  Weiss  v.  Haight  &  Freese  Co.,  165  Fed.  432,  433,  91  C.  C.  A. 
382,  allowance  of  counsel  fees  by  equity  court  from  fund  in  court  is 
largely  discretionary  and  will  not  be  disturbed  by  appellate  court  where 
judge  presided  throughout  proceedings  and  had  personal  knowledge  of 
services  rendered;  Mutual  Life  Ins.  Co.  v.  Lane,  151  Fed.  290,  where 
proceeds  of  life  insurance  amounting  to  about  forty-six  thousand  dol- 
lars were  claimed  by  insured's  executors  and  by  alleged  assignee,  and 
in  insurance  company's  bill  of  interpleader  it  was  determined  that  pro- 
ceeds belonged  to  executor,  attorney  for  insurance  company  may  be 
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allowed  fee  of  one  thousand  dollars  for  his  servieee;  In  re  Goldville 
Hfg.  Co.,  123  Fed.  685,  holding  bankrupt  eourt  ordering  sale  of  mort- 
gaged  property,  varioua  attorneys  pro  and  con  contesting  validity  of 
mortgage  not  entitled  to  fees,  not  having  benefited  bankrupt  proceed- 
ings; Phinizy  V.  Augusta  etc.  R.  R.  Co.,  98  Fed.  778,  holding  trus- 
tee's contract  with  counsel  for  services  in  foreclosure  of  railroad  mort- 
gage in  Federal  court  will  not  bind  that  court  to  allow  contract  amount ; 
Clark  V.  Apex  Gold  Min.  Co.,  13  N.  M.  423,  85  Pac.  970,  refusing  to 
interfere  with  decision  of  District  Court  charging  plaintiff  with  amount 
paid  custodian  of  property  in  controversy  during  litigation,  where  cus- 
todian was  appointed  by  court  on  motion  of  plaintiff;  Stuart  v.  Boul- 
ware,  133  U.  S.  82,  88  L.  Ed.  570,  10  Sup.  Ct.  244,  sustaining  allow- 
ance to  receiver  for  counsel  fees;  Harrison  v.  Perea,  168  U.  S.  326, 
42  L.  Ed.  488,  18  Sup.  Ct.  135,  refusing  to  disturb  allowance  of  counsel 
fees  a^insT  estate;  Central  Trust  Co.  v.  IngersoU,  87  Fed.  429,  31 
C.  C.  A.  41,  allowance  to  attorney  for  creditoss;  Whitney  v.  New 
Orleans,  54  Fed.  617,  4  C.  C.  A.  521,  sustaining  estimate  by  master; 
Northern  Ala.  Ry.  Co.  v.  Hopkins,  87  Fed.  509,  31  C.  C.  A.  94,  allow- 
ance of  receiver's  traveling  expenses. 

Miscellaneous.  Cited  in  Werckmeister  v.  American  lith.  Co.,  134 
Fed.  323,  68  L.  E.  A.  591,  69  C.  C.  A.  553,  copyright  is  incorporeal  right 
to  print  and  publish ;  Richardson  v.  Tyson,  110  Wis.  588,  86  N.  W.  255, 
holding  though  compensation  of  guardian  ad  litem  was  fixed  by  agree- 
ment, the  oiroumstances  of  appeal  were  so  different  that  compensation 
should  be  made  independent  of  agreement;  Hovey  v.  McDonald,  109 
U.  S.  155,  27  L.  tkL  890,  3  Sup.  Ct.  139,  on  point  that  receiver  is  officer 
of  court;  Schmidt  v.  Oregon  etc.  Min.  Co.,  28  Or.  31,  52  Am.  St.  Rep. 
766,  40  Pae.  1016,  as  instance  where  fees  decreed  directly  to  solicitor. 

105  U.  8.  639-540,  26  L.  Ed.  1162,  JOHNSON  ▼.  FLU8HINO  ETC.  B.  B.  CO. 

Belssue  omitting  certain  parts  of  coml>inatlon,  and  making  separate 
claims  for  remaining  parts  to  which  new  and  essential  function  is  given, 
enlarges  scope  of  original  invention,  and  is  void. 

Approved  in  Wing  v.  Anthony,  106  U.  S.  147,  27  L.  Ed.  112,  1  Sup. 
Ct.  97,  holding  void,  reissue  for  improvements  in  photographic  process; 
Moffitf  V.  Rogers,  106  U.  S.  428,  27  L.  Ed.  78,  1  Sup.  Ct.  74,  improve- 
ment in  manufacture  of  heel-stiffeners ;  Holt  v.  Keeler,  21  Blatchf.  79, 
13  Fed.  472,  improvement  in  making  wheels;  Tubular  Rivet  Co.  v. 
Copeland,  26  Fed.  707,  improvement  in  rivet-setting  machines. 

Eight  to  reissna  of  patent  on  ground  of  inadvertence,  accident  or  mis- 
take may  be  lost  by  unreasonable  delay. 

Approved  in  Gage  v.  Herring,  107  U.  S.  646,  27  L.  Ed.  604,  2  Sup. 
Ct.  824,  where  reissue  made  .within  four  months  of  expiration  of  origi* 
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nal;  Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112  IT.  S.  669,  28  L.  Bd. 
846,  5  Sup.  Ct.  507,  after  five  years ;  Wooster  v.  Handy,  22  Blatchf .  333, 
21  Fed.  66,  twelve  years;  Matthews  v.  Iron  Clad  Mfg.  Co.,  22  Blatchf. 
432,  21  Fed.  643,  seven  years. 

Distinguished  in  Topliff  v.  Topliff,  145  U.  S.  167,  36  L.  Ed.  668,  12 
Sup.  Ct.  830,  where  delay  was  only  of  five  months  and  no  rights  had 
intervened. 

Beissae  making  separate  claims  for  parts  of  combination,  soma  of 
which  were  unimown  and  used  before  original  issued.  Is  void  for  want  of 
novelty. 

Approved  in  McMurray  v.  Mallory,  111  U.  S.  103,  28  L.  Ed.  366,  4 
Sup.  Ct.  378,  ruling  similarly  as  to  reissue  for  improvement  in  soldering 
irons. 

105  U.  a  550-^52,  26  L.  Ed.  1106,  GUIDET  ▼.  BBOOKLTIT. 

Beissued  letters,  No.  4106,  granted  to  Charles  Guidet  for  improvement 
in  stone  pavements,  are  void  for  want  of  novelty. 

Approved  in  Spirella  Co.  v.  Nubone  Corset  Co.,  216  Fed.  903,  133 
C.  C.  A.  102,  Beeman  patent  for  making  garment  stays  is  void  for  lack 
of  invention;  Safety  Car  Heating  etc.  Co.  v.  Consolidated  Car  Heating 
Co.,  160  Fed.  491,  Searle  patent  for  railway  car-heating  apparatus  in- 
troducing second  heater  at  lowest  point  of  circuit  is  mere  aggregation 
of  old  devices,  and  is  void  for  lack  of  invention. 

Mere  change  in  kind  of  stone  previonsly  used  in  paving  blocks  is  not 
invention,  and  so  not  patentahle. 

Approved  in  Hyde  v.  Minerals  Separation,  214  Fed.  106,  130  C.  C.  A. 
576,  Sulman,  Picard  and  Ballot  patent  for  improvement  in  ore  con- 
centration by  oil  process  differing  in  no  essential  from  those  in  prior 
use,  except  that  smaller  quantity'  of  oil  is  used,  is  void  for  lack  of 
invention;  E.  L.  Watrous  Mfg.  Co.  v.  American  Hardware  Mfg.  Co., 
161  Fed.  364,  Bailey  patent  for  door  check  and  closer,  given  narrow 
construction  required  by  prior  art,  is  not  infringed;  Bullock  Electric 
Mfg.  Co.  V.  General  Electric  Co.,  149  Fed.  417,  79  C.  C.  A.  229,  hold- 
ing Reist  patent  No.  508,637,  for  improvement  in  armature  cores,  void 
for  want  of  novelty;  Galvin  v.  Grand  Rapids,  115  Fed.  517,  53  C.  C.  A. 
165,  holding  combination  changing  form  only  producing  better  result 
but  without  changing  mode  of  operation  is  not  a  patentable  invention; 
Preston  v.  Manard,  116  U.  S.  664,  29  L.  Ed.  764,  6  Sup.  Ct.  697,  ralinfir 
similarly  as  to  change  in  size  of  hose-reel;  Wright  v.  Yuengling,  155 
U.  S.  54,  39  L.  Ed.  67,  15  Sup.  Ct.  4,  change  in  arrangement  of  old 
combination;  Caverly  v.  Deere,  52  Fed.  763,  change  in  angle  of  cutter 
blades ;  Baldwin  v.  Kresl,  76  Fed.  826,  22  C,  C.  A.  593,  change  in  form 
of  cigar  mold;  Wood  v.  Packer,  17  Fed.  652,  arguendo. 
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105  U.-  8.  563-558,  26  Ii.  Ed.  1166,  OOBDOK  ▼.  BUTIfB. 

In  order  to  Impiite  f rmiid  in  giving  certificate  of  value  of  iiroperty,  It 
mnat  be  sliown  that  parties  signing  knew  at  time  that  property  was  worth 
materially  less  than  estimated. 

Approved  in  Mosher  v.  Post,  89  Wis.  606,  62  N.  W.  516,  holding 
seller  not  liable  for  representations,  where  holder  had  opportunity  to 
examine. 

Whenever  value  of  property  depends  npon  contingency,  opinion  as  to 
valne  most  necessarily  be  speculative,  and  no  action  lies  In  favor  of  person 
injured  in  reliance  on  expression  of  such  opinions,  however  fallacious  they 
may  prove. 

Approved  in  Freeman  v.  Evans,  159  Fed.  32,  86  C.  C.  A.  216,  where, 
in  transaction  involving  exchange  of  real  estate,  plaintiff  was  repre- 
sented by  attorney,  his  knowledge  and  opportunity  to  investigate  were 
those  of  plaintiff,  and  defendant  is  not  liable  for  fraud  and  deceit  in 
absence  of  conspiracy  between  attorney  and  defendant;  Tooker  v.  Al- 
ston, 159  Fed.  602,  16  L.  E.  A.  (N.  S.)  818,  86  C.  C.  A.  425,  where 
active  fraud  prevented  purchaser  from  making  inquiries  or  investiga- 
tion, seller  is  liable  in  action  of  fraud  and  deceit  for  fraudulent  rep- 
resentations inducing  purchase  of  mine;  Pittsbui^  Life  etc.  Co.  v. 
Northern  etc.  Ins.  Co.,  140  Fed.  896,  where  on  sale  of  business  of  life 
insurance  company  list  of  accounts  against  agents  shown,  and  defend- 
ant's secretary  said  they  had  charged  off  bad  ones  and  that  those  re- 
maining were  better  than  ordinary,  there  was  no  basis  of  deceit  because 
some  accounts  disputed;  Kimber  v.  Young,  137  Fed.  749,  70  C.  C.  A. 
178,  in  action  for  deceit  in  sale  of  corporate  bonds,  allegations  that 
defendant  said  he  knew  bonds  were  good  and  would  be  paid  at  maturity 
are  insufficient;  Wegerer  v.  Jordan,  10  Cal.  App.  364,  101  Pac.  1067, 
representation  that  mining  stock  sold  was  of  great  value  was  too  in- 
definite to  be  actionable;  Consumers'  Brewing  Co.  v.  Tobin,  19  App. 
D.  C.  358,  in  action  for  balance  due  on  promissory  note,  defense  that 
note  was  obtained  by  fraudulent  misrepresentation  that  saloon,  for 
which  note  was  given  as  purchase  price,  was  good  business  stand  is 
insufficient,  such  representations  amounting  to  nothing  more  than  ex- 
pression of  opinion;  Reynolds  v,  Evans,  123  Md.  371,  91  Atl.  567,  in 
action  for  damages  for  false  and  fraudulent  representations  inducing 
purchase  of  stock,  representation  that  it  was  pledged  and  had  to  be 
sold  at  once  to  repay  loan  was  not  material;  Marklem  v.  Fales,  130 
Mich.  72,  89  N.  W.  584,  holding  representation  that  harrow  would  Be 
put  upon  the  market  at  certain  price  was  future  possibility  and  not 
present  facts,  hence  not  fraudulent  vitiating  contract;  Stonemets  v. 
Head,  248  Mo.  269,  154  S.  W.  116,  in  action  for  damages  for  false 
representations  upon  exchange  of  land,  where  plaintiff  lived  at  con- 
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siderable  distance  from  defendant's  land  and  reposed  trust  and  eon- 
fidence  in  defendant,  false  representations  of  defendant  made  to  de- 
ceive were  actionable;  Brown  v.  Sonth  Joplin  Lead  etc.  Co.,  194  Mo. 
701,  92  S.  W.  704,  action  for  deceit  cannot  be  predicated  on  statement 
of  party  that  body  of  ore  through  which  hole  drilled  is  pay  ore^  though 
opinion  afterward  shown  to  be  unwarranted;   Moody  v.  Baxter,  167 
Mo.  App.  523,  152  S.  W.  117,  that  owner  of  bonds  depending  upon  pro- 
ductiveness of  gas  wells  for  value  overstated  such  value  in  trading 
them  did  not  make  him  guilty  of  actionable  fraud,  where  purchaser 
was  business  man  cognizant  of  nature  of  bond  and  was  given  ample 
opportunity  for  investigation;  McKibbin  v.  Day,  71  Neb.  285,  98  N.  W. 
847,  where  vendee  has  opportunity  for  inspection,  representations  by 
vendor  as  to  value  of  property  are  mere  expression  of  opinion  and  are 
not  ground  for  action  of  fratid  and  deceit;  Guthrie  &  W.  R.  Co.  v. 
Rhodes,  19  Okl.  30,  21  L.  E.  A.  (N.  S.)  4^,  91  Pac.  1123,  in  absence 
of  proof  ^hat  signer  of  note  could  not  read,  allegation  that  person 
procuring  note  had  misrepresented  conditions  and  extent  of  liability 
is  insufficient  as  defense  where  note  is  in  plain  and  unambiguous  lan- 
guage; Donoho  v.  Equitable  Life  Assur.  etc.  I^oc,  22  Tex.  Civ.  198,  54 
S.  W.  648,  holding  an  insurance  agent's  statement  not  being  fraudulent, 
but  merely  an  expression  of  opinion,  plaintiff  was  not  entitled  to  re- 
cover amount  stated  by  agent;  Buena  Vista  Co.  v.  Billmyer,  48  W.  Va. 
388,  37  S.  E.  585,  holding  statement  fraudulently  made  with  reference 
to  present  or  past  is  actionable,  but  an  expression  of  opinion  as  to  the 
future  is  not  so  regarded;   Southern  Development  Co.  v.  Silva,  125 
U.  S.  256,  31  L.  Ed.  682,  8  Sup.  Ct.  885,  Mudsill  Min.  Co.  V.  Watrous, 
61  Fed.  167,  9  C.  C.  A.  415,  Bement  v.  La  Dow,  66  Fed.  189,  Greene 
V.  Societe  Anonyme,  etc.,  81  Fed.  71,  and  Robertson  v.  Parks,  76  Md. 
135,  24  Atl.  414,  all  following  rule;  Lockwood  v.  Fitts,  90  Ala.  153, 
7  South.  468,  holding  opinion  as  to  location  of  land,  not  actionable; 
Nash  V.  Minnesota  etc.  Ins.  Co.,  159  Mass.  440,  34  N.  E.  626,  mere  ex- 
pression of  opinion  as  to  title  not  actionable;  Cohn  v.  Broadhead,  51 
Neb.  837,  71  N.  W.  748,  selles  not  liable  for  erroneous  expression  of 
opinion  as  to  value  of  stock;  Wren  v.  Moncure,  95  Va.  374,  28  S.  E. 
589,  sinularly  as  to  expression  of  opinion  that  land  suitable  for  build- 
ing; Tacoma  v.  Tacoma  Light  etc.  Co.,  16  Wash.  305,  47  Pac.  742,  hold- 
ing false  estimate  as  to  future  facts  not  actionable;  Fowler  v.  McCann, 
86  Wis.  431,  56  N.  W.  1086,  misrepresentations  not  actionable  unless 
relied  upon;  Du  Puy  v.  Transp.  &  Terminal  Co.,  82  Md.  451,  34  Atl. 
913,  arguendo. 

Distinguished  in  Benton  v.  Ward,  47  Fed.  256,  holding  willful  mis- 
representation of  corporation's  assets  actionable;  Hickey  v.  Morrell, 
102  N.  Y.  462,  55  Am,  Rep.  829,  7  N.  E.  324,  where  seller  knew  repre- 
sentations were  false;  Hedin  v.  Minneapolis  Medical  etc.  Institute,  62 
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Mixm.  149,  64  Am.  St.  Sep.  630,  36  L.  B.  A.  440,  64  N.  W.  159,  and 
Schnmaker  v.  Mather,  133  N.  T.  595,  30  N.  E.  756,  where  seller  alone 
had  definite  knowledge  of  facts. 

Action  to  recover  for  false  representations.    Note,  18  Am.  St.  Bap. 
656. 

Fraud  as  a  question  of  law  or  fact.    Note,  1  Ann.  Gas.  446. 

Expression  of  opinion  as  fraud.    Note,  35  L.  B.  A.  425,  426. 

Essential  terms  or  conditions  of  contracts.    Note,  6  E.  E.  0.  501* 

Miscellaneous.  Cited  in  Oelbermann  y.  Merritt,  22  Blatchf.  43,  19 
Fed.  409,  but  not  in  point. 

105  U.  S.  569-666,  26  It.  Sd.  1169,  CINCINNATI  ETC.  PAblCBT  CO.  T. 
CATTLESBUBG. 

Charge  hy  city  for  nse  of  wharves  measured  hy  sise  of  Tsssel,  wbicli 
Is  ascertained  by  tonnage.  Is  not  tonnage  tax. 

Approved  in  Atlaptic  &  Pacific  Tel.  Co.  v.  Philadelphia,  19ff  U.  S. 
163,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  holding  municipality  may  compel 
telegraph  company  engaged  in  interstate  commerce  to  pay  license  for 
enforcement  of  local  government  supervision  of  its  "polea  and  wires; 
Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  698,  27  L.  Ed. 
587,  2  Sup.  Ct.  738,  and  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  448, 
30  L.  Ed.  978,  7  Sup.  Ct.  909,  all  following  rule;  Dize  v.  lioyd,  36  Fed. 
653,  State  may  exact  privilege  tax,  measured  by  tonnage  pf  oyster 
vessels;  Harbor  Commrs.  v.  Pashley,  19  S.  C.  321,  sustaining  harbor 
charge,  measured  by  length  of  vessel;  Brown  v.  Houston,  114  U.  S.  631, 
29  L.  Ed«  260,  5  Sup.  Ct.  1096,  holding  general  State  tax  may  inciden- 
tally affect  goods  to  be  exported;  Waterbury  v.  Newton,  50  N.  J.  L. 
539,  14  Atl.  607,  asserting  State's  power  to  regulate  sales  of  oleomar- 
garine; Lumberville  Bridge  Co.  v.  Assessors,  55  N.  J.  L.  535,  25  L.  B.  A. 
137,  26  Atl.  713,  sustaining  license  tax  imposed  on  foreign  corpora- 
tions ;  Hopkins  v.  United  States,  171  U.  S.  594,  43  L.  Ed.  290,  19  Sup. 
Ct.  46  (reversing  82  Fed.  540),  ai^endo. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Bep.  556. 

City  situated  on  navigable  waters  may  build  and  own  wharves,  and 
exact  reasonable  compensation  for  facilities  thus  aifordad  to  vessels  using 
them. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  405,  Ann.  Caa.  1916A, 
18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  holding 
State  may  regulate  intrastate  rates,  but  Minnesota  intrastate  rates  im- 
posed burden  on  interstate  commerce  and  were  confiscatory;  Portland 
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V.  Montgomery,  38  Or.  224,  62  Pac.  758,  holding  an  ordinance  of  a  city 
prescribing  a  wharf  line  will  be  presumed  to  be  reasonable  and  valid 
unless  the  contrary  is  shown;  Huse  v.  (jFIover,  119  U.  S.  550,  SO  L.  Ed. 
401,  7  Sup.  Ct.  317,  asserting  State's  xwwer  to  collect  tolls  from  ves- 
sels navigating  improved  rivers;  Morris  v.  State,  62  Tex.  739,  holding 
city  may  exact  toll  for  use  of  channel  it  has  made  navigable;  Johnson 
V.  Chicago  etc.  Elevator  Co.,  119  U.  S.  400,  80  L.  Ed.  451,  7  Sup.  Ct. 
259,  holding  State  may  provide  for  enforcement  of  lieils  against  ves- 
sels, by  suits  in  personam;  Texas  etc.  Ry.  Co.  ▼.  Baton  Rouge,  36  Fed. 
846,  sustaining  city's  power  to  grant  ferry  franchise;  Henry  v.  Roberts, 
50  Fed.  904,  holding  State  may  regulate  floating  of  logs  on  river;  Phila- 
delphia Steamship  Co.  v.  Pennsylvania,  122  U.  S.  346,  SO  L.'  Ed.  1205, 
7  Sup.  Ct.  1125,  and  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp., 
72  Wis.  92,  7  Am.  St.  Bap.  856,  38  N.  W.  541,  arguendo. 

Distinguished  in  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  217, 
29  L.  Ed.  167,  5  Sup..  Ct.  835,  holding  State  cannot  levy  tax  upon  pas- 
senger^ landed;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211, 
38  L.  Ed.  966,  14  Sup.  Ct.  1089,  denying  State's  power  to  r^ulate  tolls 
on  interstate  bridge ;  Gulf  etc.  Ry.  Co.  v.  Hefley,  158  U.  S.  104,  39  L.  Ed. 
912,  15  Sup.  Ct.  804,  holding,  where  Congress  has  legislated  regarding 
railroad  rates,  Stafe  cannot  do  so;  The  Lizzie  E.,  30  Fed.  877,  denying 
city's  right  to  collect  wharfage  from  vessel  tying  up  to  levee  on  Mis- 
sissippi. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  &.  A. 
695. 

Right  to  wharfage.    Note,  70  L.  E.  A.  200. 

City,  under  authority  of  legislature,  may  make  reasonable  regulationB 
prescribing  landing  places  for  vessels,  and  placing  such  matter  under  con- 
trol of  wharf  master,  If  Congress  has  not  already  legislated  on  the  subject. 

Approved  in  Morgan  v.  Louisiana,  118  U.  S.  465,  SO  L.  Ed.  242,  6 
Sup.  Ct.  1119,  asserting  State's  power  to  establish  quarantine  regula- 
tions; dissenting  opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S. 
585,  SO  L.  Ed.  254,  7  Sup.  Ct.  18,  arguendo. 

Bight  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  IS  Aim.  Oaa.  S85,  387. 

If  wharfage  fees  demanded  are  so  far  beyond  reasonable  compensation 
as  to  be  oppressive  and  abuse  of  city's  power,  courts  may  grant  appro- 
priate relief. 

Approved  in  Silver  v.  Tobin,  28  Fed.  547,  548,  holding  injanction 
against  collection  of  excess  is  proper  remedy. 
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105  V.  8.  566-576,  26  li.  Ed.  1172,  WILSON  PAOBINO  00.  T.  OHIOAaO 
PAOKINO  Ae  PBOVISIOK  00. 

Agfregation  of  old  elements  bringliig  oat  no  new  product,  nor  any 
old  iirodact  in  cheaper  or  more  advantageous  way,  Is  not  patentable. 

Approved  in  Clark  Pomace-Holder  Co.  v.  Ferguson,  21  Blatchf.  378, 
17  Fed.  80,  ruling  similarly  as  to  improvement  in  cider  presses;  Tower 
V.  Bemis  etc.*  Tool  Co.,  19  Fed.  500,  improvement  in  monkey-wrenches ; 
Peard  v.  Johnson,  23  Fed.  510,  improvement  in  school  desks;  National 
etc.  Mach.  Co.  v.  Jno.  R.  Williams  Co.,  44  Fed.  192,  12  L.  &.  A.  109, 
improvement  in  cigar-bunching  machines. 

Miscellaneous.  Cited  in  Odell  v.  Stout,  22  Fed.  168,  on  point  that 
invalidity  of  one  claim  in  reissue  need  not  affect  others;  Consolidated 
Fastener  Co.  v.  Columbian  Fastener  Co.,  79  Fed.  797,  but  not  in  point. 

106  U.  S.  576,  26  It.  Ed.  1176,  WILSON  PAOKINO  00.  V.  OLAPP. 
Not  cited. 

105  U.  S.  576-578,  26  L.  Ed.  1176,  OOBBIN  ▼.  VAN  BBUNT. 

Where  main  controversy,  so  far  as  title  Is  concerned,  is  between  cltisena 
of  same  State,  and  case  of  other  nonresident  defendants  is  mere  adjunct 
hereof,  and  presenting  no  separate  claim,  it  Is  not  removable  to  Federal 
court. 

Approved  in  American  Surety  Co.  v.  Conway,  222  Fed.  143,  judg- 
ment creditor's  suit  to  set  aside  conveyance  by  debtor  as  fraudulent 
brought  in  State  court  against  administrator  of  debtor,  and  against 
third  persons*  obtaining  title  from  debtor's  grantee,  and  for  accounting 
and  profitS)  does  not  present  separable  controversy  as  to  third  persons 
residing  in  another  State,  and  is  not  removable  to  Federal  court;  Regis 
V.  United  Drug  Co.,  180  Fed.  2.08,  where  residents  of  Massachusetts 
filed  bill  to  restrain  infringement  of  trademark  against  New  Jersey 
corporation  and  its  president,  who  was  resident  of  Massachusetts,  bill 
did  not  show  separable  controversy  between  complainants  and  defend- 
ant corporation,  so  as  to  authorize  removal;  Lomaz  v.  Foster  Lumber 
Co.,  174  Fed.  966,  99  C.  C.  A.  463,  in  action  of  trespass  to  try  title  in 
Texas  court  where  some  of  defendants  as  well  as  plaintiff  are  citizens 
of  State,  while  others  are  citizens  of  another  State,  cause  is  not  re- 
movable to  Federal  court  by  nonresident  defendant;  City  of  Cleveland 
V.  Cleveland  etc.  iRy.  Co.,  147  Fed.  176,  77  C.  C.  A.  467,  denying  right 
to  remove  ejectment  suit  in  which  lessor  and  lessee  joined  as  defendants 
where  no  separable  controversy  shown;  Groel  v.  United  Electric  Co., 
132  Fed.  254,  in  determining  Federal  jurisdiction  in  suit  by  stockholder 
on  right  of  action  in  corporation,  latter  aligned  with  complainant  or 
defendant  according  to  facts;  Smedley  v.  Smedley,  110  Fed.  258,  hold- 
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ing  where  there  is  not  a  separable  controversy  between  plaintiff  and 
defendants  the  cause  cannot  be  removed  to  the  Federal  court;  Mills  v. 
Central  Ry.  Co.,  20  Fed.  462,  and  Barth  v.  Color,  00  Fed.  408,  9  C.  C.  A. 
81,  both  following  rule;  Torrence  v.  Shedd,  144  U.  S.  530,  86  L.  Ed. 
581,  12  Sup.  Ct.  727,  ruling  similarly  in  partition  suit;  Western  Union 
Tel.  Co.  V.  Brown,  32  Fed.  341,  and.  Mutual  Reserve  Fund  life  Assn. 
V.  Farmer,  77  Fed.  932,  23  C.  C.  A.  574,  holding  suit  against  principal 
and  surety  not  removable  where  one  party  is  resident;  Anderson  v. 
Appleton,  32  Fed.  859,  suit  against  several  defendants  to  establish 
wiU;  Weller  v.  Pace  Tobacco  Co.,  32  Fed.  862,  and  Baltimore  etc.  TeL 
Co.  V.  Morgan's  Louisiana  etc.  S.  S.  Co.,  37  Ldu  Ann.  888,  holding  inter- 
vener cannot  remove  where  question  not  independent ;  Ames  v.  Chicago 
etc.  Ry.  Co.,  39  Fed.  882,  suit  by  subcontractor  to  enforce  mechanic's 
lien  against  owner  and  nonresident  contractor;  Rogers  v.  Van  Nort- 
wick,  45  Fed.  514,  suit  to  determine  title  to  stock  in  corporation; 
Thompson  v.  Chicago  etc.  Ry.  Co.,  60  Fed.  774,  holding  failure  of  one 
defendant  to  join  in  petition  is  fatal  where  controversy  not  separable; 
In  re  The  Jamecke  Ditch,  69  Fed.  170,  holding,  in  suit  to  establish 
ditch  rights,  there  can  be  no  separable  controversy;  Mutual  Life  Ins. 
Co.  V.  Allen,  134  Mass.  390,  refusing  to  allow  removal  of  bill  of  inter- 
pleader brought  by  nonresident;  Blum  v.  Thomas,  60  Tex.  161,  where 
partner  indirectly  interested  was  nonresident;  Gamer  v.  Second  Nat. 
Bank,  66  Fed.  371,  arguendo. 

Distinguished  in  Lake  St.  El.  R.  R.  v.  Zi^ler,  99  Fed.  122,  39  C.  C.  A. 
431,  holding  removal  of  cause  depends  upon  interested  individuals,  and 
trustees  being  merely  formal  parties  were  not  indispensable. 

Removal   of    cause   because    of   separable    controversy.    Note,    5 
L.  E.  A.  (N.  8.)  71. 

106  U.  8.  678-680,  26  L.  Ed.  1176,  EX  PABTE  HOABD. 

Mandamus  will  not  lie  to  compel  Clrciilt  Court  to  remand  cause  to 
State  court,  from  wbich  it  was  removed. 

Approved  in  Ex  parte  Baltimore  etc.  Ry.  Co.,  108  U.  S.  567,  27  L.  Ed. 
812,  2  Sup.  Ct.  877,  following  rule;  Ex  parte. Harding,  219  U.  S.  370, 
376,  377,  378,  379,  380,  87  L.  R.  A.  (N.  8.)  892,  65  L.  Ed.  254,  257,  258. 
131  Sup.  Ct.  324,  mandamus  will  not  lie  to  compel  Circuit  Court  to 
remand  case  to  State  court,  from  which  it  was  removed  on  ground  that 
Circuit  Court  did  not  have  jurisdiction;  United  States  v.  Sessions,  205 
Fed.  604,  123  C.  C.  A.  570,  Supreme  Court  will  not  entertain  mandamus 
to  review  order  of  District  Court  denying  motion  to  remand  civil  case 
to  State  court;  Western  Union  Telegraph  Co.  v.  Louisville  &  N.  R. 
Co.,  201  Fed.  941,  under  Judicial  Code,  providing  that,  with  certain 
exceptions,  no  civil  suit  shall  be  brought  in  District  Court  in  any  other 
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district  than  that  whereof  defendant  is  inhabitant,  suit  not  within 
exceptions  is  not  removable  where  none  of  defendants  are  inhabitants 
of  district,  unless  plain tifE  consents  or  waives  objections;  Sagara  v. 
Chicago  R.  T.  &  P.  Ry.  Co.,  189  Fed.  223,  under  Federal  statute  author- 
izing removal  of  causes  from  State  courts,  personal  injury  suit  brought 
in  State  court  by  alien  against  corporation  of  another  State  and  re- 
moved to  Federal  court  must  be  remanded  if  alien  objects  to  jurisdic- 
tion; Thomas  v.  Great  Northern  Ry.  Co.,  147  Fed.  87,  77  C.  C.  A.  255, 
where,  after  cause  erroneously  removed  over  plaintiff's  objection,  Fed- 
eral court  sustained  demurrer  of  resident  defendant  to  complaint,  plain- 
tiff did  not  waive  objection  against  removal  by  amending  and  proceeding 
against  nonresident  defendant. 

Distinguished  in  Re  Winn,  213  U.  S.  467,  53  L.  Ed,  877,  29  Sup.  Ct 
515,  mandamus  will  lie  from  Supreme  Court  to  compel  Circuit  Court 
to  remand  case  to  State  court  where  it  is  apparent  from  record  that 
Circuit  Court  has  no  jurisdiction;  In  re  Dennett,  215  Fed.  678,  131 
C.  C.  A.  607,  where  court  acts  wholly  without  its  jurisdiction  in  setting 
aside  judgment  or  decree,  subsequent  to  term  at  which  such  judgment 
or  decree  was  rendered,  mandamus  will  lie  to  correct  error. 

Mandamus  to  compel  removal  or  remand  of  case.    Note,  37  L.  B.  A. 
(N.  S.)  892,  398. 

Mandamus  cazmot  be  used  to  perform  ofllce  of  appeal  or  writ  of  error. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  mandamus  may  not  be  used  to  correct  alleged  error  in  refusal  to 
remand  where  order  may  be  reviewed  after  final  judgment  on  writ  of 
error  or  appeal ;  Utah  v.  Booth,  21  Utah,  95,  59  Pac.  555,  holding  while 
Supreme  Court  has  original  jurisdiction  to  issue  writ  of  mandamus,  and 
though  same  is  proper  remedy,  still  writ  will  not  be  issued  unless  justice 
requires;  State  v.  Walker,  25  Fla.  573,  6  South.  172,  arguendo. 

Distinguished  in  State  v.  Young,  31  Fla.  601,  34  Am.  St  Rep.  44,  19 
L.  E.  A.  638,  12  South.  675,  holding  mandamus  lies  to  compel  judge  to 
try  cause. 

106  V.  8.  580-599,  26  L.  Ed.  1177,  WEB8TEB  LOOM  OO.  ▼.  HIOGINS. 

Specification  is  dnl&ciently  dear  and  descriptive  when  expressed  in 
terms  intelligible  to  persons  skilled  in  the  particular  art. 

Approved  in  Computing  Scale  Co.  v.  Standard  Computing  Scale  Co., 
195  Fed.  511,  115  C.  C.  A.  418,  Hotsapillar  patent  for  computing  scale 
is  void  because  device  shown  and  described  in  specifications  and 'draw- 
ings was  incomplete  and  inoperative;  Union  Switch  &  Signal  Co.  v.  Gen- 
eral Ry.  Signal  Co.,  180  Fed.  466,  Struble  patents  for  automatic  block- 
signaling  system  for  electric  railways  are  not  invalid  for  new  matter 
introduced  into  amended  application  to  describe  invention  more  specifi- 
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cally,  and  are  entitled  to  priority  over  later  applications;  Thomson- 
Houston  Elec.  Co.  V.  Black  River  Traction  Co.,  135  Fed.  763,  68  C.  C.  A. 
461,  upholding  and  construing  Van  Depoele  reissue  No.  11,892,  for 
traveling  contact  for  electric  railways;  Wolff  v.  E.  I.  Du  Pont  De 
Nemours  &  Co.,  134  Fed.  865,  67  C.  C.  A.  488;  holding  Von  Freeden 
patent  No.  429,516,  for  process  of  making  smokeless  powder,  valid  as  to 
claim  1,  but'  void  as  to  claim  2;  Dowagiac  Mfg.  Co.  v.  Superior  Drill 
Co.,  115  Fed.  895,  53  C.  C.  A.  36,  holding  one  is  liable  for  infringement 
where  the  changes  made  do  not  break  up  or  essentially  vary  the  prin- 
ciple of  the  original  invention;  Brammer  v.  Schroeder,  106  Fed.  930, 
46  C.  C.  A.  41,  holding  claim  of  patent  not  invalid  for  failure  to  include 
devices  which  readily  suggest  themselves  to  skilled  mechanic  or  are 
pointed  out  in  specification;  Seabury  v.  Am  Ende,  152  U.  S.  567,  38 
L.  Ed.  555,  14  Sup.  Ct.  685  (afifirming  36  Fed.  595),  upholding  patent 
for  improvement  in  borated  cotton;  Electric  Gas  Lighting  Co.  v.  Tillot- 
son,  22  Blatchf .  483,  21  Fed.  570,  upholding  patent  for  electrical-lighting 
apparatus;  Jenkins  v.  Gumey,  23  Fed.  899,  upholding  patent  for  ma- 
chine for  making  shoe  shanks;  Tondeur  v.  Stewart,  28  Fed.  562,  uphold- 
ing patent  for  improvement  in  glass-annealing  furnaces;  Electrical 
Accumulator  Co.  v.  Julien  etc.  Co.,  38  Fed.  122,  upholding  patent  for 
electrode;  American  etc.  Mach.  Co.  v.  Blauvelt,  50  Fed.  214,  upholding 
patent  for  weighing  machine ;  Tannage  Patent  Co.  v.  Zahn,  66  Fed.  992. 
upholding  patent  for  tanning  process;  Palmer  Pneumatic  Tire  Co.  v. 
Lozier,  84  Fed.  668,  670,  upholding  patent  for  fabrics  for  rubber  tires; 
Wilkins  Shoe  etc.  Co.  v.  Webb,  89  Fed.  997,  upholding  patent  for  shoe- 
button  fasteners;  Union  Writing  Mach.  Co.  v.  Domestic  Sewing-Mach. 
Co.,  95  Fed.  142,  upholding  patent  for  typewriters. 

Sufficiency  of  specification  for  patent.    Note,  20  £.  E.  G.  269. 

Evidence  is  admissible  to  show  meaning  of  terms  in  patent  as  well  u 
state  of  art. 

Approved  in  Keller  v.  Piesen,  114  Fed.  608,  holding  describing  parts 
sufficiently  to  be  understood  by  those  skilled  in  the  art  is  all  that  is 
required,  and  evidence  is  admissible  from  implication;  Zane  v.  Soffe, 
110  U.  S.  203,  28  L.  Ed.  119,  3  Sup.  Ct.  564,  and  St.  Paul  Plow  Works 
V.  Starling,  140  U.  S.  198,  36  L.  Ed.  408,  11  Sup.  Ct.  808,  both  holding 
evidence  always  admissible  to  prove  anticipation;  Singer  Mfg.  Co.  v. 
Brill,  54  Fed.  383,  4  C.  C.  A.  374,  in  suit  involving  improvement  in 
sewing-machine  treadles. 

If  improvement  to  well-known  appendage  to  machine  is  fully  described 
in  specification,  it  is  not  necessary  to  show  ordinary  modes  of  attacliing 
appendage  to  machine. 

Approved  in  Carnegie  Steel  Co.  v.  Cambria  .Iron  Co.,  185  U.  S.  437, 
46  L.  Ed.  986,  22  Sup.  Ct.  712,  holding  process  of  mixing  molten  metal 
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being  thoroughly  described  in  specification,  it  became  unnecessary  to 
show  the  mode  of  attaching  the  various  parts;  National  Electric  Signal- 
ing Co.  V.  De  Forest  etc.  Tel.  Co.,  140  Fed.  464,  upholding  Fessenden 
reissue  No.  12,115,  for  receiver  for  wireless  telegraph  apparatus ;  Chicago 
Wooden  Ware  Co.  v.  Miller  Ladder  Co.,  133  Fed.  546,  66  C.  C.  A. 
517,  upholding  Miller  patent  No.  343,829,  for  folding  trestle;  Kip  Arm- 
. strong  Co.  v.  King  Philip  Mills,  130  Fed.  30,  word  ''rotary"*  in  claim 
of  Baker  patent  No.  595,688,  for  warp  stop-motion  for  looms,  to  describe 
element  of  combination,  does  not  limit  claim  by  reading  into  it  mechan- 
ism for  continuous  rotation;  Vogeley  v.  Noel,  18  Fed.  828,  ruling  simi- 
larly as  to  improvement  in  machines  for  beveling  plate  glass;  Hancock 
Inspirator  Co.  v.  Jenks,  21  Fed,  916,  patent  for  improvement  in  boiler 
injectors;  Thompson  v.  Gildersleeve,  34  Fed.  45,  patent  for  forming 
staple-seams  in  leather  ^  Rapid  Service  etc.  Ry.  Co.  v.  Taylor,  43  Fed. 
251,  holding  it  unnecessary^ to  detail  construction  of  cash-carrier;  Stand- 
ard Cartridge  Co.  v.  Peters  Cartridge  Co.,  77  Fed.  647,  construing  patent 
for  .improvement  in  cartridge  loading  machines. 

In  general,  if  new  comhlnation  and  airangement  of  known  elements, 
produce  new  and  beneficial  result,  never  attained  before,  It.  is  evidence  of 
invention,  and  patentable. 

Approved  in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  381,  53 
L.  Xid.  1039,  29  Sup.  Ct.  652,  (xolding  patent  involving  new  combination 
of  elements,  old  in  themselves,  producing  new  method  of  expanding 
metal  useful  in  art  of  expanded  metal  work,  is  patentable;  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  185  U.  S.  446,  46  L.  Ed.  989,  22  Sup.  Ct. 
715,  holding  process  in  making  iron  and  steel,  being  arrangement  of 
known  elements,  producing  new  and  beneficial  results,  never  attained 
before,  evidences  invention;  Apple  v.  American  Shoe  Machinery  etc.  Co., 
232  Fed.  605,  Medalie  patent  for  leather  skiving  machine  is  void  for 
lack  of  invention,  though  machine  has  gone  into  extensive  use ;  Keene  v. 
New  Idea-  Spreader  Co.,  231  Fed.  708,  Keene  patent  for  aide  used 
chiefly  in  construction  of  manure  spreaders  is  void  for  lack  of  invention 
in  view  of  prior  art ;  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  etc.  Co.,  230 
Fed.  127,  Bushong  patent  for  loose-leaf  binder  discloses  patentable  in- 
vention, and  is  infringed;  Jackson  Fence  Co.  v.  Peerless  Wire  Fence. Co., 
228  Fed.  695,  Hoxie  patent  for  staple  forming  and  discharging  mechan- 
ism involves  invention;  Union  Switch  etc.  Co.  v.  Hall  Switch  etc.  Co., 
228  Fed.  719,  Struble  patent  for  electric  signaling  system  for. use  on 
electric  railways  is  limited  to  specific  construction,  and  not  infringed; 
Consolidated  Contract  Co.  v.  Hassam  Paving  Co.,  227  Fed.  439,  Hassam 
patents  for  pavement  and  process  of  laying  pavement  disclose  invention; 
De  Mayo  Coaling  Co.  v.  Michener  Stowage  Co.,  227  Fed.  897,  De  Mayo 
patent  for  apparatus  for  coaling  ships,  showing  capacity  to  work  under 
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all  weather  conditions,  disclosoB  invention,  and  ia  infringed;  Mead- 
Morrison  Mfg.  Co.  v.  Exeter  Mach.  Wks.,  225  Fed.  496,  Norris  patent 
for  coal-hoisting  apparatus  covering  combination  of  marked  efficiency 
and  improved  result  discloses  patentable  invention;  Cadillac  Motor  Car 
Co.  v.  Austin,  225  Fed.  990,  Austin  patent  for  change-speed  gearing 
for  automobile,  being  first  practically  operative  two-speed  axle  drive 
gearing,  discloses  patentable  invention;  Newton  Washing  Mach.  Co.  v.. 
GrinneU  Washing  Mach.  Co.,  222  Fed.  514,  138  C.  C.  A.  112,  PhiUips 
patent  for  gearing  for  operating  washing-machine  and  wringer  at  same 
time,  while  for  combination  of  old  elements,  produces  new  result  and  ia 
patentable;  Bliss  v.  Spangler,  217  Fed.  397,  132  C.  C.  A.  210,  Spangler 
patent  for  clasp  or  buckle,  embodying  new  combination  of  old  elements 
producing  marked  advancement  in  utility,  discloses  patentable  inven- 
tion; Schiebel  Toy  &  Novelty  Co,  v.  Clark,  217  Fed.  770,  133  C.  C.  A. 
490,  Clark  patent  for  friction-driven  locomolive  toy  showing  improve- 
ment on  device  of  prior  patent,  discloses  invention;  Marconi  Wirelesti 
Telegraph  Co.  v.  National  Electric  Signaling  Co.,  213  Fed.  833,  Marconi 
patent  for  apparatus  for  wireless  telegraphy  increasing  efficiency  of 
system  and  showing  distinct  advance  over  patentee's  prior  patent,  dis- 
closes patentable  invention;  Turner  v.  Moore,  211  Fed.  469,  128  C.  C.  A. 
138,  Turner  patent  for  reinforced  concrete  building  is  void  for  lack  of 
invention^ in  view  of  prior  art;  Stead  Lens  Co.  v.  Ejryptok  Co.,  214 
Fed.  376,  377, 133  C.  C.  A.  144,  and  Kryptok  Co.  v.  Stead  Lens  Co.,  207 
Fed.  95,  Borsch  patent  for  bifocal  eyeglasses  discloses  patentable  in- 
vention; Safety- Armorite  Conduit  Co.  v.  Mark,  207  Fed.  347,  Garland 
patent  for  process  enameling  metal  surfaces  is  valid,  and  infringed; 
H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  559,  125  C.  C.  A.  197,  Cohn  patent 
for  one-piece  envelope  with  window  in  face  discloses  patentable  inven- 
tion, and  is  infringed;  Krell  Auto  Grand  Piano  Co.  v.  Stoiy  &  Clark 
Co.,  207  Fed.  954,  125  C.  C.  A.  394,  Welin  patent  for  automatic  playing 
attachment  for  musical  instruments  is  not  void  on  face  for  lack  of 
patentable  novelty,  or  aggregation  of  old  elements;  Minerals  Separation 
V.  Hyde,  207  Fed.  961,  Sulman,  Picard  and  Ballot  patent  for  process  of 
ore  concentration  discloses  novelty  and  invention ;  Ferro  Concrete  Const. 
Co.  V.  Concrete  Steel  Co.,  206  Fed.  669,  124  C.  C.  A.  466,  Nolte  patent 
for  process  for  constructing  concrete  floor  is  not  void  on  face  for  lack 
of  invention ;  Weir  Frog  Co.  v.  Porter,  206  Fed.  675,  124  C.  C.  A.  470, 
Porter  patent  for  derailing  switch  is  void  for  lack  of  invention  in  view 
of  prior  art,  and  Martel  patent;  Colman  v.  Byrd  Mfg.  Co.,  200  Fed.  65, 
Colman  patent  for  machine  for  tying  knots  in  thread  as  it  is  run  off 
bobbin  on  to  spool  in  cotton-mills,  discloses  invention  of  primary  char- 
acter and  great  utility ;  Burdett-Rowntree  Mfg.  Co.  v.  Standard  Plunger 
Elevator  Co.,  196  Fed.  46,  Rowntree  patent  for  signaling  system  for 
electric   elevators,  resulting  in  greatly  improved  operation,   discloses 
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patentable  invention;  Mead  Morrison  Mfg.  Co.  v.  Exeter  Mach.  Wks., 
196  Fed.  790,  Norris  patent  for  improvements  in  hoisting  apparatus  for 
unloading  coal  is  not  invalid  on  face  for  lack  of  patentable  invention; 
Pelton  Water  Wheel  Co.  v.  Doble,  190  Fed.  766,  111  C.  C.  A.  488,  Doble 
reissue  patent  for  improvement  in  nozzles  for  impact  water-wheels,  cov- 
ers true  combination,  and  discloses  patentable  invention;  Ramsay  v. 
Lynn,  187  Fed.  220,  222,  Ramsay  patent  for  apparatus  for  veneering 
brick,  shoeing  great  merit  and  value,  discloses  invention;  Kellogg 
Switchboard  &  Supply  Co.  v.  Dean  Electric  Co.,  182  Fed.  997,  105 
C.  C.  A.  545,  Dean  patent  for  improvement  in  telephone  circuits  dis- 
closes patentable  invention,  but  is  not  infringed  by  patent  accomplishing 
same  result  by  diiferent  device,  operating  in  different  manner;  Beryle  v. 
San  Francisco  Cornice  Co.,  181  Fed.  695,  696,  Beiyle  patent  for  method 
of  casing  wooden  moldings,  while  improvement  on  prior  art,  discloses 
invention;  Steiner  &  Voegtly  Hardware  Co.  v.  Tabor  Sash  Co.,  178  Fed. 
839,  Giesey  reissue  patent  for  window  having  centrally  pivoted  horizon- 
tally swinging  sash  is  within  invention  disclosed  by  original  patent,  and 
is  valid;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed-  989, 
Schmertz  reissue  patents  for  apparatus  and  process  for  manufacturing 
wire  glass  disclose  invention,  and  are  infringed  by  those  differing  in 
no  substantial  respect;  Moi^n  Engineering  Co.  v.  Alliance  Mach.  Co., 
176  Fed.  109,  100  C.  C.  A.  30,  Shem  patent  for  improvement  in  double 
trolley  traveling  cranes  discloses  patentable  invention  in  view  of  marked 
superiority  in  safety  and  economy;  Malleable  Iron  .Range  Co.  v.  Beck- 
with,  189  Fed.  78,  110  C.  C.  A.  638,  and  Beckwith  v.  Malleable  Lron 
Range  Co.,  174  Fed.  1008,  Beckwith  patent  for  reservoir  for  stoves  and 
ranges  showing  combination  of  great  success  and  utility  discloses  in- 
vention; Los  Alamitos  Sugar  Co.  y.  Carroll,  173  Fed.  283,  97  C.  C.  A. 
446,  Carroll  .patent  for  load-dumping  apparatus  although  elements  of 
combination  separately  were  old,  discloses  invention,  in  view  of  success- 
ful operation;  Gaines  v.  Alabama  Consol.  Coal  etc.  Co.,  173  Fed.  306, 
Gaines  and  Cox  patent  for  plant  for  feeding  metallui^cal  furnaces  is 
not  void  against  demurrer;  Hancock  v.  Boyd,  170  Fed.  604,  Hardy 
patent  for  rotary  disk  plow  superior  to  any  prior  structure  discloses  in- 
vention, though  distinguishing  feature  is  simple;  Hall  Signal  Co.  v. 
General  Ry.  Signal  Co.,  168  Fed.  69,  Wilson  patent  for  electric  railway 
signal  making  normal  danger  system  of  signaling  successful  and  practi- 
cable discloses  invention ;  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  166  Fed. 
478,  Joy  patent  for  clutch  mechanism  for  use  in  printing-telegraph  re- 
ceiver discloses  invention  in  view  of  improvement  made  by  device  in 
effectiveness  of  machine ;  National  Tube  Co.  v.  Aiken,  163  Fed.  261,  262, 
91  C.  C.  A.  114,  Aiken  patents  for  apparatus  for  conveying,  cooling 
and  straightening  metal  plates,  embodying  substantial  features  of 
XI— 53 
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earlier  patent  with  additional  devices  discloses  patentable  invention; 
E.  J.  Manville  Mach.  Co.  v.  Excelsior  Needle  Co.,  162  Fed.  487,  Camp- 
bell patent  for  forming  nipples  used  in  building  wire  sxwke  wheels  for 
bicycles  discloses  invention;  Stafford  v.  Morris,  161  Fed.  118,  119, 
Stafford  and  Holt  patent  for  improvements  in  circular  knitting  ma- 
chine, while  covering  combination  of  old  elements,  discloses  patentable 
invention ;  Smith  &  Hemenway  Co.  v.  E.  C.  Steams  &  Co.,  160  Fed,  501, 
Searey  patent  for  saw  guide  for  sawing  material  for  forming  miter 
joints  is  merely  for  improvement  and  limited  to  precise  combination 
described ;  0  Hourke  Engineering  Const.  Co.  v.  McMullen,  160  Fed.  939, 
88  C.  C.  A.  116,  Barr  patent  for  air  lock  for  caissons  discloses  invention 
and  covers  device  of  merit  and  utility;  Daniel  Slote  &  Co.  v.  Charles 
A.  Stratton  Co.,  159  Fed.  491,  Bowman  patent  for  blank  book,  in  view 
of  prior  art,  is  void  for  lack  of  patentable  invention;  Rapp  v.  Central 
Fire-Proof  etc.  Co.,  158  Fed.  448,  Rapp  patent  for  fire-proof  door  dis- 
closes no  new  or  useful  result,  and  is  void  for  lack  of  invention;  St. 
Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flushing  Mach. 
Co..  156  Fed.  576,  84  C.  C.  A.  340,  Ottofy  patent  for  street-flushing  cart 
forcing  water  out  in  flat  sheet  near  surface  of  street  in  forward  and 
lateral  direction  discloses  invention,  and  is  patentable;  Electric  Candy 
Mach.  Works  v.  Morris,  156  Fed.  976,  lliorrison  and  Wharton  patent 
for  candy  machine  to  make  floss  or  spun  candy  previously  made  only 
by  hand  is  pioneer  invention  not  anticipated  by  devices  in  different 
arts  used  for  different  purposes ;  Babcock  ft  Wilson  Co.  v.  North  Ameri- 
can Dredging  Co.,  151  Fed.  273,  Hoxie  patent  for  sectional  steam  boiler 
for  marine  purposes  was  not  anticipated  and  discloses  invention;  Ameri- 
can Caramel  Co.  v.  Thomas  Mills  ft  Bro.,  149  Fed.  746,  79  C.  C.  A.  449, 
upholding  Hershey  patent  No.  532,554,  for  candy-cutting  machine;  Cut- 
ler-Hammer Mfg.  Co.  v.  Union  Elec.  Mfg.  Co.,  147  Fed.  272,  upholding 
Blades  patent  No.  418,678,  for  electric  switch  for  motors;  Robins  Con- 
veying Belt  Co.  V,  American  Road  Mach.  Co.,  145  Fed.  926,  76  C.  C.  A. 
461,  upholding  Robins  patent  No.  571,604,  claims  5,  6,  for  troughing: 
idlers  for  belt  conveyors;  Comptograph  Co.  v.  Mechanical  Acct.  Co., 
145  Fed.  337,  76  C.  C.  A.  205,  upholding  Felt  patent  No.  465,256,  for 
computing  machine,  covering  subtraction  cutoff;  Koerner  v.  Deuther,  143 
Fed.  547,  upholding  Koerner  patent  No.  392,736,  for  printers'  drying 
racks;  International  Time  Recording  Co.  v.  Dey,  ]42  Fed.  743,  74 
C.  C.  A.  68,  upholding  Cooper  patent  No.  528,223,  for  workman's  time 
recorder;  Bullock  Elec.  Mfg.  Co.  v.  Crocker- Wheeler  Co.,  141  Fed.  106, 
upholding  Leonard  patent  No.  478,344,  for  system  of  electrical  distribu- 
tion; Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171,  upholding 
Schrader  patent  No,  592,920,  for  engraving  machine  for  etching  glass; 
Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed.  101,  upholding  Cum- 
mings  patent  No.  573,171,  for  paper-bag  flUing  machine;  Capewell  v. 
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Goldsmith,  138  Fed.  686,  holding  Capewell  patent  No.  630,972,  for  stick- 
pin retainer,  void  in  view  of  prior  art;  Rumford  Chemical  Works  v. 
New  York  Baking  Powder  Co.,  134  Fed.  388,  67  C.  C.  A.  367,  upholding 
Catlin  patent  No.  474,811,  for  baking-powder;  Albright  v.  Langfeld, 
131  Fed.  475,  upholding  Albright  patent  No.  439,086,  for  coin  pnrse; 
Bechtold    v.    Nowacke,    131    Fed.    277,    upholding    Bechtold    patent 
No.  682,448,  for  comb  or  hair-retainer;  Thomson-Houston  £1.  Co.  v.  Ohio 
Brass  Co.,  129  Fed.  381,  upholding  Van  Depoele  patent  No.  394,039, 
claim  18,  for  insulated  turn-buckle;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg. 
Co.,  127  Fed.  697,  62  C.  C.  A.  447,  holding  patentable  and  infringed 
East  patent  for  ventilating  barrel  which,  because  of  utility  and  cheap- 
ness, went  into  immediate  and  extensive  use;  Lowrie  v.  H.  A.  Meldrum 
Co.,  124  Fed.  762,  holding  garment  fastener  for  attachment  to  corset, 
not  having  been  anticipated,  and  performing  new  functions,  shows  in- 
vention and  is  infringable;  Westinghouse  Air  Brake  Co.  v.  Christensen 
Engineering  Co.,  123  Fed.  309,  holding  valve  in  train  pipe  connected 
with  other  apparatus,  while  old  element,  became  new   and  different 
theory   in  emergencies,   hence   patentable   and    infringable;    Klauder- 
Weldon  Dyeing  etc.  Co.  v.  Steadwell  Dyeing  Mach.  Co.,  122  Fed.  642, 
holding  parts  of  dyeing  apparatus  while  all  old,  but  fashioning  and 
combining  in  new  way,  producing  beneficial  results,  makes  them  patent- 
able; Peters  v.  Union  Biscuit  Co.,  120  Fed.  684,  holding  patent  for 
packing  crackers,  while  a  combination  of  two  old  elements^  the  results 
being  new  and  useful,  involve  invention;  Dowagiac  Mfg.  Co.  v.  Minne- 
sota Moline  Plow  Co.,  118  Fed.  141,  55  C.  C.  A.  86,  holding  Hoyt  grain 
drills  are  infringed  by  changing  the  form  of  the  parts  without  essen- 
tially changing  the  principle  of  operation,  pervading  original  invention; 
Emerson  Electric  Mfg.  Co.  v:  Van  Nort  Bros.  Electric  Co.,  116  Fed.  982, 
holding  though  bearings  separately  considered  or  in  other  combination 
were  old  and  well  known,  if  old  results  were  more  economical  and  ^ 
efficient,  it  is  invention;  Consolidated  Rubber  etc.  Co.. v.  Finley  Rubber 
Tire  Co.,  116  Fed.  633,  holding  rubber  tires  while  composed  of  old  ele- 
ments, being  differentiated  from  all  prior  inventions,  producing  new  and 
useful  results,  are  patentable  and  infringable ;  Goodyear  Tire  etc.  Co.  v. 
Rubber  Tire  etc.  Co.,  116  Fed.  371,  53  C.  C.  A.  583,  holding  rubber-tire 
wheel  combining  old  elements  resulting  in  no  new  mode  of  operation,  the 
parts  performing  only  the  old  functions,  is  not  patentable;  Dowagiac 
Mfg.  Co.  V.  Superior  Drill  Co.,  115  Fed.  904,  53  C.  C.  A.  36,  holding 
extensive  public  use  of  patent  does  not  conclusively  establish  novelty  or 
utility,  but  is  persuasive  evidence  of  those  qualities  unless  due  to  other 
canses;  Cimiotti  Unhairing  Co.  v.  American  Unhairing  Co.,  115  Fed. 
602.  53  C.  C.  A.  230,  holding  in  unhairing  machine  the  sectional  brush, 
while  an  old  element,  was  patentable  for  the  rotary  motion,  the  same 
being  a  novelty ;  Kinloch  Tel.  Co.  v.  Western  El.  Co.,  113  Fed.  665,  51 


105  U.  S.  680-699       NOTES  ON  U.  S.  REPORTS.  836 

C.  C  A.  3G9,  holding  improvement  for  multiple  switchboard  not  void 
for  want  of  novelty  in  device,  and  having  displaced  others,  same  can 
be  infringed;  Westinghoose  Electric  &  Mfg.  Co.  v.  Union  Carbide  Co., 
112  Fed.  421,  holding  where  each  patent  involves  new  combination  of 
both  old  and  new  elements,  perfoiming  new,  additional  and  useful  func- 
tions, each  discloses  invention;  R.  Thomas  ft  Sons  Co.  v.  Electric  etc. 
Mfg.  Co.,  Ill  Fed.  930,  holding  while  insulators  themselves  fitted  to- 
gether were  not  novel,  the  liquid  glaze  in  fusing,  being  superior,  consti- 
tuted invention  not  before  anticipated;  Star  Brass  Works  v.  General 
Electric  Co.,  Ill  Fed.  400,  49  C.  C.  A.  409,  holding  departure  from 
former  means  though  small,  yet  the  device  displacing  others  previously 
employed  decides  issue  in  favor  of  invention;  Hallock  v.  Davison,  107 
Fed.  486,  holding  patentees  having  invented  new  device  and  used  it  for 
new  purpose  applied  to  a  new  machine,  the  same  is  valid,  disclosing 
patentable  invention;  National  Hollow  Brake-Beam  Co.  v.  Interchange- 
able Brake-Beam  Co.,  106  Fed.  707,  708,  46  C.  C.  A.  544,  holding  an 
invention  being  result  of  progressive  improvements,  each  inventor  is 
entitled  to  his  own  combination  so  long  as  it  differs  from  those  of  hie 
competitors;  Winslow  v.  Bronson,  106  Fed.  181,  holding  an  ink  well 
particularly  described  as  to  its  essential  feature  is  not  infringed  by 
another  that  lacks  thait  feature;  Erajewski  v.  Pharr,  105  Fed.  519,  44 

C.  C.  A.  572,  holding  a  breaking  and  cutting  cane  machine  is  infringed 
by  a  machine  which  accomplishes  the  same  result  in  practically  the 
same  manner;  Bliss  v.  Reed,  102  Fed.  906,  holding  though  two  inventions 
be  upon  the  same  general  line,  if  they  are  distinct  they  are  both  valid; 
Dodge  V.  Porter,  98  Fed.  628,  holding  pneumatic  tube,  where  all  interior 
tubes  were  united  by  vulcanization  to  prevent  chafing,  was  not  antici- 
pated by  any  tubes  made  previously,  though  same  were  similar;  Irwin 
V.  Hasselman,  97  Fed.  968,  38  C.  C.  A.  587,  holding  device  old  or  simple 
applied  in  new  way,  accomplishing  new  results,  patentability  favors 
patent  on  proof  of  utility  and  popular  acceptance;  Stephenson  v.  Alli- 
son, 123  Ala.  448,  26  South.  292,  holding  in  infringement  vel  non,  the 
rule  is  that  the  presumption  of  patentability,  arising  from  grant  of  let- 
ter, must  stand  until  overcome  by  proof  beyond  reasonable  doubt; 
Re  Harbeck,  39  App.  D.  C.  663,  paper  vessel  whose  walls  are  formed 
of  layers  of  pax>er  held  together  by  cement  and  are  impervious  to  gases 
or  moisture  discloses  patentable  invention;  In  re  Eastwood,  33  App. 

D.  C.  300,  combination  of  metal-cracking  weight  with  lifting  magnet 
and  traveling  crane  is  new,  and  inventor  is  entitled  to  patent;  In  re 
Berger,  32  App.  D.  C.  360,  holding  improved  shelf  bracket  did  not  dis- 
close invention,  but  mere  mechanical  skill ;  In  re  Thomson,  26  App.  D.  C. 
426,  commercial  success  is  element  in  deciding  patentability  of  new 
combination  of  known  elements  producing  new  and  useful  result;  Fen- 
ton  Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg.  Co^  12  App.  D.  C.  217, 
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218,  i>atent  for  improvement  in  roller  shelves  is  infringed  by  similar 
device;  In  re  Draper,  10  App.  D.  C.  547,  mere  enlargement  of  covering 
box,  shield  or  plate  of  holding-stud  of  garment  supporter,  allowing 
greater  space  within  box,  is  not  resnlt  of  application  of  inventive 
faculty;  In  re  Briggs,  9  App.  D.  G.  482,  refusing  reissue  patent  for 
ice-planing  machine  for  lack  of  invention;  Durham  v.  Seymour,  6  App. 
D.  C.  104,  holding  claims  in  application  for  improved  drainage  appara- 
tus are  covered  by  other  patents  to  same  applicant,  and  anticipated 
by  other  American  and  English  patents. 

The  following  cases  have  affirmed  the  validity  of  patents  for  various 
improvements,  as  follows :  Cantrell  v.  Wallick,  117  U.  S.  694,  29  L.  Ed. 
1018,  6  Sup.  Ct.  973,  improvement  in  process  for  enameling  moldings; 
Telephone  Cases,  126  U.  S.  536,  31  L.  Ed.  990,  8  Sup.  Ct.  783,  in  bell 
telephones;  Magowan  v.  New  York  Belting  etc.  Co.,  141  XJ.  S.  343,  35 
L.  Ed.  785,  12  Sup.  Ct.  76,  in  vulcanized  rubber  packing;  Washburn 
ft  Moen  Mfg.  Co.  v.  Beat  'Em  All  Wire  Co.,  143  U.  S.  283,  36  L.  Ed. 
158,  12  Sup.  Ct.  446,  in  wire  fences;  Krementz  v.  S.  Cott}e  Co.,  148 
U.  S.  561,  37  L.  Ed.  559,  13  Sup.  Ct.  721,  in  collar-buttons;  Potts  v. 
Creager,  155  XJ.  S.  608,  39  L.  Ed.  279,  15  Sup.  Ct.  199,  in  clay  disin- 
tegrators; Mundy  V.  lidgerwood  Mfg.  Co.,  20  Fed.  116,  in  friction 
drums;  Odell  v.  Stout,  22  Fed.  165,  in  grain-crushing  mills;  Phillips  v. 
Carroll,  23  Fed.  251,  in  flanging  machines ;  Cary  v.  Wolff,  23  Blatchf .  94, 
24  Fed.  140,  in  mode  of  tempering  springs;  Hat-Sweat  Mfg.  Co.  v. 
Davis  Sewing-Machine  Co.,  32  Fed.  403,  in  sweatbands;  Ligowski  Clay- 
Pigeon  Co.  V.  American  Clay-Bird  Co.,  34  Fed.  332,  in  target  traps; 
Mann's  Boudoir  Car  Co.  v.  Monarch  etc.  Car  Co.,  34  Fed.  134,  in  car 
ventilators;  Tonduer  v.  Chambers,  37  Fed.  335,  in  glass-annealing  fur* 
naces;  Maltby  v.  Graham,  37  Fed.  691,  in  nail-extractors;  Dudley  E. 
Jones  Co.  v.  Munger  etc.  Mfg.  Co.,  49  Fed.  63, 1  C.  C.  A.  158,  in  appara- 
tus for  handling  seed  cotton;  Watson  v.  Stevens,  51  Fed.  7i60,  761,  2 
C.  C.  A.  500,  in  shank-stiffeners ;  Francis  v.  Kirkpatrick  &  Co.,  52  Fed. 
825,  in  heating  furnaces;  Featherstone  v.  Geo.  B.  Bidwell  Cycle  Co.,  53 
Fed.  116,  in  rubber  tires;  Thomson  v.  Citizens'  Nat.  Bank,  53  Fed.  255, 
3  C.  C.  A.  518,  in  bank  account-books;  National  Cash-Register  Co.  v. 
American  Cash-Register  Co.,  53  Fed.  372,  3  C.  C.  A.  569,  in  cash  regis- 
ters; Carter  v.  WoUschlacger,  53  Fed.  576,  in  duplicate  memorandum 
slips;  Holloway  v.  Dow,  54  Fed.  516,  517,  in  offsetting  log  carriers; 
Sayre  v.  Scott,  55  Fed.  975,  5  C.  C.  A.  366,  in  fruit  parers;  American 
Cable  Ry.  v.  New  York,  56  Fed.  151,  in  device  for  raising  cables ;  West- 
inghouse  v.  New  York  Air-Brake  Co.,  59  Fed.  590,  in  air-brakes;  Con- 
solidated Brake-Shoe  Co.  v.  Detroit  Steel  etc.  Co.,  59  Fed.  909,  and 
Consolidated  Brake-Shoe  Co.  v.  Chicago  etc.  Ry.  Co.,  69  Fed.  414,  in 
brake-shoes;  Richardson  v.  Shepart,  60  Fed.  275,  in  garment  hooks; 
Johnson  v.  Johnston,  60  Fed.  622,  in  indexes;  Holtzer  v.  Consolidated 
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etc.  Mfg.  Co.,  60  Fed.  750,  in  galvanic  batteries;  Griswold  v.  Harker, 
62  Fed.  393,  10  C.  C.  A.  435,  in  waffle-irons;  Heath  Cycle  Co.  v.  Hay, 
67  Fed.  249,  in  pneumatic  tire  pumps;  De  La  Vergne  etc.  Mach.  Co.  v. 
Featherstone,  67  Fed.  940,  in  gas-liquifying  pumps  for  refrigerators; 
Davock  V.  Chicago  etc,  Ry.  Co.,  69  Fed.  469,  in  splices  for  rail  joints; 
Bray  v.  United  States  Net  &  Twine  Co.,  70  Fed.  1007,  in  fly-hooks; 
Pittsburg  Wire  Co.  v.  Roberts,  71  Fed.  710,  18  C.  C.  A.  302,  in^wire- 
rolling  machine;  Johnson  v.  Brooklyn  Heights  Ry.,  75  Fed.  670,  in  life 
guards  for  street-cars;  Muller  v.  Lodge  et«.  Tool  Co.,  77  Fed.  629,  23 
C.  C.  A.  357,  on  tool-holders  for  lathes ;  American  etc.  Pulp  Co.  v.  How- 
land  Falls  etc.  Pulp  Co.,  80  Fed.  403,  25  C.  C.  A.  500,  in  wood-pomp 
digestors  (reversing  70  Fed.  1002) ;  Michigan  Stove  Co.  v.  Fuller- War- 
ren Co.,  81  Fed.  378,  in  heating  stoves;  Mast  v.  Dempster  Mills  etc. 
Co.,  82  Fed.  334,  27  C.  C.  A.  191,  in  windmills;  Steams  v.  RusseU,  86 
Fed.  229,  29  C.  C.  A.  121',  in  pill-dipping  device;  Western  Electric  Co. 
v.  Capital  Tel.  etc.  Co.,  86  Fed.  774)  in  telephone  switch-boards;  Bowers 
v.  San  Francisco  Bridge  Co.,  91  Fed.  416,  in  dredging  machinery;  Me- 
Conway  v.  Shickle  etc.  Iron  Co.,  92  Fed.  166,  in  car-couplers;  Fruit 
Cleaning  Co.  v.  Fresno  Home  Packing  Co.,  94  Fed.  858,  in  fruit-seeders; 
Waite  V.  Chichester  Chair  Co.,  45  Fed.  259,  arguendo.  ^ 

Distinguished  in  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  768, 
holding  Fumess  &  Watts  patent  No.  527,961,  for  tile  floor,  void  for 
lack  of  invention  in  view  of  prior  art;  Lovell  Mfg.  Co.  v.  Cary,  147 
U.  S.  638,  37  L.  Ed,  312,  13  Sup.  Ct.  478,  where  improvement  in  wire- 
tempering  machine  produced  no  new  result;  Knapp  v.  Morss,  150  U.  S. 
227,  37  L.  Ed.  1062,  14  Sup.  Ct.  83,  where  improvement  in  dress  forms 
performed  no  new  function  (but  see  dissenting  opinion  in  150  U.  S.  230, 
37  L.  Ed.  1063,  14  Sup.  Ct.  85). 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  £.  B.  G.  80. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  B.  0.  167. 

Improvement  in  machine  consisttng  of  such  new  combination  of 
known  devices  as  to  give  greater  producing  capacity,  is  patentable;  so 
held  as  to  patent  No.  130,961,  for  improvement  in  carpet  looms. 

Approved  in  American  Graphophone  Co.  v.  Universal  Talking  etc. 
Mfg.  Co.,  151  Fed.  599,  81  C.  C.  A.  139,  Jones  patent  for  method  of 
producing  sound  records  for  use  in  talking-machines  of  gramophone 
type,  successful  in  operative  and  commercial  results,  discloses  patent- 
able invention. 

Distinguished  in  Lettelier  v.  Mann,  91  Fed.  915,  916,  and  Ginna  v. 
Mersereau  Mfg.  Co.,  92  Fed.  370,  34  C.  C.  A.  413,  holding  mere  re- 
arrangement of  elements  in  existing  machine  not  patentable. 


/- 
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As  between  two  original  Inventon,  the  flnrt  will  be  entitled  to  patent, 
imless  the  other  puts  the  invention  into  public  nee  more  than  two  years 
before  application. 

Approved  in  Deering  v.  Winona  Harvester  Works,  155  U.  S.  302, 
89  L-  Ed.  169,  15  Sup.  Ct.  124,  construing  patent  for  grain-binder; 
Pacific  Cable  Ry.  Co.  v.  Butte  City  St.  Ry.  Co.,  52  Fed.  864,  865,  hold- 
ing patent  for  track  brake  prima  facie  evidence  that  patentee  was  first 
inventor;  Electric  Ry.  Co.  v.  Jamaica  etc.  Ry.  Co.,  61  Fed.  669,  672, 
sustaining  patent  for  improvement  in  dynamos. 

Invention  relating  to  machinery  may  be  exhibited  either  in  drawing 
or  model,  so  as  to  lay  foundation  for  claim  of  priority,  if  it  be  snfflciently 
plain  to  enable  those  skilled  in  the  art  to  understand  it. 

Approved  in  Moline  Plow  Co.  v.  Rock  Island  Plow  Co.,  212  Fed.  732, 
129  G.  C.  A.  337,  Lindgren  patent  for  improvement  in  disk  harrows 
dates  from  completion  of  model  or  drawing  sufficiently  plain  to  enable 
those  skilled  in  art  to  understand  invention;  Westinghouse  Mach.  Co. 
Vw  General  Electric  Co.,  199  Fed.  917,  foreign  patent  not  reduced  to 
actual  practice  here  is  not  entitled  to  priority  over  patent  reduced  to 
practice  by  filing  of  application;  Automatic  Weighing  Mach.  Co.  v. 
Pneumatic  Scale  Corp.,  166  Fed.  301,  302,  303,  92  C.  C.  A.  206,  holding 
inventor  did  not  use  such  diligence  as  to  entitle  him  to  carry  date  of 
invention  back  to  time  of  conception  and  disclosure,  nor  to  date  of 
completing  machine,  and  another  making  prior  application  was  first 
inventor  under  patent  law;  Automatic  Weighing  Mach.  Co.  v.  Pneu- 
matic Scale  Corp.,  158  Fed.  418,  where  first  inventor  made  known  his 
invention  to  another  and  exhibited  drawings,  such  disclosure,  if  of  suffi- 
cient fullness  to  enable  one  skilled  in  art  to  construct  device,  completed 
his  invention  within  meaning  of  patent  law;  Bracewell  v.  Passaic  Print 
Works,  107  Fed.  470,  484,  holding  the  specification  failing  clearly  to 
describe  and  distinctly  to  claim  the  aniline-black  process  as  required 
by  statute  and  being  anticipated  renders  same  unpatentable;  Mark  v. 
Greenawalt,  32  App.  D.  C.  258,  in  interference  proceeding,  involving 
improvement  in  reverberating  furnaces,  where  person  first  to  conceive 
and  first  to  make  application,  disclosed  operative  device,  burden  of 
proof  on  junior  party  to  show  device  was  inoperative  was  not  sus- 
tained; Hopkins  v.  Newman,  30  App.  D.  C.  411,  specification  containing 
disclosure  sufficient  to  enable  person  skilled  in  art  to  make  and  use 
machine  constitutes  compliance  with  patent  laws;  Christensen  v.  Noyes, 
35  App.  D.  C.  118,  in  application  for  patent  for  machinery,  where 
drawings  are  sufficiently  plain  to  enable  one  skilled  in  art  to  under- 
stand, first  inventor  not  having  abandoned  invention,  nor  forfeited  it 
by  lack  of  diligence  in  perfecting  it,  is  entitled  to  priority;  Hulett 
v.  Long,  15  App.  D.  C.  292,  person  first  conceiving  invention  and  ex- 
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hibiting  model  and  drawings^  such  as  would  enable  those  skilled  in 
art  to  understand  it  and  construct  machine^  is  entitled  to  priority; 
Mergenthaler  v.  Scudder;  11  App.  D.  C.  278,  287,  holding  defective  and 
incomplete  drawings  of  patents  for  line-casting  machine  could  not  bo 
'  aided  by  reference  to  prior  state  of  art,  or  existing  linotype  machines; 
Porter  v.  Louden,  7  App.  D.  C.  74,  exhibit  of  working  model  may  be 
basis  of  claim  to  priority,  but  is  not  of  itself  sufficient  evidence  of 
reduction  to  practice  of  alleged  invention ;  Glidden  v.  Noble,  5  App.  D.  C. 
488,  in  interference  proceedings,  priority  is  awarded  to  one  who  first 
produced  operative  machine;  Odell  v.  Stout,  22  Fed.  168,  construii^ 
patent  for  improvement  in  grain-crushing  mills;  Von  Schmidt  v.  Bow- 
ers, 80  Fed.  140,  25  C.  C.  A.  323,  holding  anticipation  in  art  of  making 
dredge  machinery  could  be  shown  by  drawings  (affirming  63  Fed.  577) ; 
Lamson  v.  Martin,  159  Mass.  563,  565,  35  N.  E.  80,  81,  holding  mere 
mental  conception  does  not  constitute  invention;  dissenting  opinion  in 
Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  798,  22  C.  C.  A. 
549,  aiguendo. 

Defense  of  prior  inyention  should  be  set  out  in  answer;  but  if  omis- 
iion  to  do  80  is  not  objected  to  ia  court  below,  it  cannot  be  objected  to  on 
appeal. 

Approved  in  Drewson  v.  Hartje  Paper  Mfg.  Co.,  131  Fed.  739,  65 
C.  C.  A.  548,  statement,  in  printed  copy  of  patent,  of  date  of  filing 
application,  is  prima  facie  evidence  of  such  date,  and  date  of  invention 
presumed  to  be  same;  Smith  etc.  Mfg.  Co.  v.  Mellon,  58  Fed.  706,  7 
C.  C.  A.  439,  ruling  similarly  as  to  objection  to  sufficiency  of  plea  of 
prior  use;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  992, 
6  C.  C.  A.  661,  holding  decree  binding  as  to  question  of  anticipation, 
which  might  have  been  raised. 

Miscellaneous.  Cited^in  Westinghouse  Electric  Mfg.  Co.  v.  Saranao 
Lake  etc.  Co.,  108  Fed.  224,  holding  electric  currents  by  secondary 
generators  void  for  anticipation,  date  of  application  being  date  of 
invention,  and  patentee  has  burden  of  proving  invention  of  earlier  date; 
Webster  Loom  Co.  v.  Higgins,  39  Fed.  462,  incidentally;  Sharpies  v. 
Moseley  etc.  Mfg.  Co.,  75  Fed.  598,  not  in  point. 

< 

106  XT.  8.  600-^04,  26  L.  Ed.  1184,  NEW  OSLEASB  v.  MOBBIS. 

On  appeal  in  equity  suit,  defendant  cannot  object  for  first  time  Uiat 
plaintiff  has  ample  remedy  at  law. 

Approved  in  Pacific  Coal  &  Transp.  Co.  v.  Pioneer  Min.  Co.,  205 
Fed.  582, 123  C.  C.  A.  593,  in  suit  to  quiet  title,  where  defendant  joined 
issue  on  allegations,  allep^ed  x)osscssion,  and  prayed  for  decree  quieting 
title,  objection  to  equitable  jurisdiction  was  raised;  Levi  v.  Evans,  57 
Fed.  681,  6  C.  C.  A.  500,  arguendo. 


V 
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Distingixished  ki  Singer  Sewing  Mach.  Go.  ▼.  Benedict,  179  Fed.  630, 
103  C.  C.  A.  186,  objection  that  bill  states  on  ground  of  equity  juris- 
diction taken  by  demurreri  and  by  answer  may  be  raised  in  appellate 
eourt  on  appeal  from  final  decree. 

City  waterworks  are  not  liable  to  sale  under  execution  for  ordinary 
debts  against  city. 

Approved  in  Brockenbrougb  v.  Board  of  Water  Commrs.,  134  N.  C. 
17,  46  S.  E.  33,  city  waterworks  transferred  pursuant  to  Priv.  Laws 
1899,  p.  788,  e.  271,  to  commissioners,  not  subject  to  sale  for  city  debt; 
Huron  Water  t^orks  v.  Huron,  7  S.  D.  23,  58  Am,  St  Eep.  826,  80 
L.  B.  A.  856,  62  N.  W.  978,  denying  city  council's  power  to  sell  water- 
works. 

Statote  antheiisliig  dty  to  convey  iti  waterworks  to  private  •cocpcrar 
tlon  and  ezBmpting  stock  taken  in  consideration  therefor  from  eaecntion 
does  not  impair  obligation  of  city's  contracts. 

Approved  in  State  v.  New  Orleans,  36  La.  Ann.  525,  construing  same 
met;  Lake  County  Water  etc.  Co.  v.  Walsb,  160  Ind.  44,  65  N.  £.  534, 
holding  waterworks  system  •and  electric-lighting  plant  held  for  public 
purposes  cannot  be  conveyed  without  express  legislative  authority. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  80  L.  B.  A.  103. 

106  V.  8.  606-611,  26  L.  Ed.  1186^  OGUBSBT  ▼.  ATTBIZiZ.. 

Oonrts  will  not  examine  into  affairs  of  corporation  to  determine 
expediency  of  its  action,  or  motives  ther^or,  if  action  itself  is  lawf  vL 

Approved  in  Nashua  Savings  Bank  v.  Anglo- American  Land  etc.  Co., 
189  U.  S.  230,  47  L.  Ed.  786,  23  Sup.  Ct.  519,  holding  subscriber  to 
stock  in  foreign  corporation  subjects  himself  to  laws  of  foreign  corpo- 
ration in  respect  to  the  powers  and  obligations  of  such  corporation; 
Lane  &  Co.  v.  Maple  Cotton  Mills,  226  Fed.  696,  refusing  to  set  aside 
bill  of  sale  by  majority  of  stockholders  of  corporation  at  instance  of 
minority;  Car  Trust  Inv.  Co.  v.  Metropolitan  Trust  Co.,  184  Fed.  446, 

107  C.  C.  A.  37,  refusing  to  review  action  of  corporation  in  ordinary 
assessment  on  unpaid  stock  in  accordance  with  charter,  where  no  fraud 
existed;  American  Alkali  Co.  v.  Campbell,  113  Fed.  404,  holding  regis- 
tered owner  of  corporation  preferred  stock,  on  call  during  continuance 
of  such  ownership,  becomes  liable  though  he  made  no  express  promise 
to  pay;  Selley  v.  American  Lubricator  Co.,  119  Iowa,  600,  93  N.  W, 
593,  holding  plaintiff's  employment  admitted,  but  definite  contract  time 
denied  as  alleged,  court  erred  in  remarking  "plaintiff's  contract  covers 
that  time  and  was  ready  to  work";  Saint  v.  Martel,  123  La.  819,  4d 
South.  584,  refusing  mandamus  to  compel  allowance  of  appeal  from 
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decision  of  district  judge  referring  to  merits  exception  filed  by  relator; 
Anglo-American  Land  etc.  Co.  ▼.  Dyer,  181  Mass.  597,  92  Am.  8t.  Bep. 
440,  64  N.  E.  417,  holding  necessity  or  wisdom  of  assessment  within 
the  power  of  the  directors  to  make  it  cannot  be  controverted,  at  least 
in  absence  of  fraud;  Wood  v.  Duke  Land  etc.  Co.,  165  N.  C.  371,  81 
S.  E.  423,  refusing  to  interfere  with  municipality's  exercise  of  power 
to  grade  streets  at  instance  of  abutting  property  owner;  White  v. 
Kincaid,  149  N.  E.  420,  128  Am.  St.  Bep.  663,  23  L.  B.  A.  (N.  S.)  1177, 
63  S.  E.  Ill,  refusing  to  restrain  majority  of  stockholders  from 
dissolving  corporation  at  instance  of  minority;  Evans*  v.  Union  Pae. 
Ry.  Co.^  58  Fed.  499,  refusing  to  interfere  with  agreement  for  opera- 
tion, made  upon  consolidation  of  roads;  Republican  Mountain  Silver 
Mines  v.  Brown,  58  Fed.  648,  651,  24  L.  B.  A.  779,  780,  7  C.  C.  A.  412, 
refusing  to  consider  motives  of  majority  stockholders  in  windii^;  up 
corporate  affairs;  Liggett  v.  Kiowa  County,  6  Colo.  App.  274,  40  Pae. 
477,  sustaining  contracts  by  county  officers  not  to  be  completed  until 
after  terms  expired;  Lamar  v.  The  Lanier  House  Co.,  76  Ga,  644, 
dismissing  bill  by  minority  stockholders  to  enjoin  authorized  acts  of 
directors;  Trisconi  v.  Winship,  43  La.  Ann.  49,  26  Am.  8t.  Bep.  178, 
9  South.  31,  asserting  power  of  majority  stockholders  to  dissolve  under 
charter. 

Distinguished  in  Board  of  Commrs.  of  Jay  County  v.  Taylor,  123 
Ind.  152,  7  L.  B.  A.  161,  23  N.  E.  753,  holding  contract  by  public  board 
for  legal  services  for  term  of  years  void,  as  against  public  policy; 
Farmers'  Loan  &  T.  Co.  v.  New  York  etc.  Ry.  Co.,  150  N.  Y.  432, 
433,  55  Am.  8t.  Bep.  698,  699,  44  N.  E.  1049,  asserting  jurisdiction  to 
protect  rights  of  minority  stockholders  protesting  against  consolida- 
tion; dissenting  opinion  in  Barger  v.  Barringer,  151  N.  C.  442,  19 
Ann.  Oas.  472,  25  L.  B.  A.  (N.  S.)  831,  66  S.  E.  443,  majority  holding 
malicious  construction  of  high  board  fence  cutting  off  plaintiff's  view, 
light  and  air  was  nuisance,  entitling  plaintiff  to  damages;  Kessler  &  Co. 
V.  Ensley  Co.,  129  Fed.  409,  court.  wiU  not  refuse  to  entertain  suit  by 
stockholders  in  behalf  of  corporation  to  redress  fraud  it  appears  directors 
in  refusing  to  bring  suit  acted  from  extraneous  motives. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  36  L.  B.  A. 
(N.  S.)  982. 

Compromise  and  settlement  is,  1h  Louisiana,  as  effective  between  the 
parties  as  a  Judgment,  and  cannot  be  attacked  collaterally. 

Approved  in  Boffinger  v.  Tuyes,  120  U.  S.  205,  30  L.  Ed.  652,  7 
Sup.  Ct.  533,  holding  final  settlement  cannot  be  treated  as  credit  on 
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account;  Rusb  v.  Union  Oil  Co.;  113  La.  205,  36  South.  940,  f^pplying 
rule  in  personal  injury  case. 

Limited  in  Texas  etc.  Ry.  v.  Southern  Pac.  Ry.  Co.,  41  La.  Ann.  976, 
17  Am.  8t.  Bep.  448,  6  South.  889,  holding  only  matters  necessarily 
embraced  in  settlement  are  res  ad  judicata. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  796. 

Void,  invalid  or  unfounded  claim  as  subject  of  valid  compromise. 
Note,  25  L.  R.  A.  (N.  S.)  287,  308. 

105  XT.  S.  611-613,  26  L.  Ed.  1135,  UNITED  STATES  v.  CABLL. 

Indictment  setting  forth  offense  In  words  of  statute  is  not  soAcient 
unleni  those,  words,  of  themselves,  fully,  directly  and  expressly  set  forth 
all  elements  necessary  to  consti^te  the  offense  charged. 

Approved  in  Burton  v.  United  States,  202  U.  S.  373,  60  L.  Ed,  1067, 
26  Sup.  Ct.  688,  upholding  indictment  under  Rev.  Stats.,  §  1782,  making 
it  misdemeanor  for  senator  to  receive  compensation  for  services  before 
any  department  in  matter  in  which  government  is  interested;  United 
States  V.  Bopp,  230  Fed.  726,  indictment  charging  defendants  con- 
spired to  set  on  foot  or  provide  means  for  military  enterprise,  without 
charging  acts  constituting  such  offense,  was  insufficient;  United  States 
V.  Carney,  228  Fed.  166,  indictment  under  Harrison  Anti-Narcotic  Act, 
charging  that  defendant  not  having  registered  and  paid  special  tax 
had  quantity  of  morphine  in  his  possession,  is  insufficient  without 
alleging  that  he  was  engaged  in  business  requiring  registration  and- 
payment  of  tax;  United  States  v.  Kline,  201  Fed.  968,  holding  indict- 
ment stated  offense  under  statute  with  sufficient  certainty  to  withstand 
demurrer;  May  v.  United  States,  199  Fed.  60,  117  C.  C.  A.  420,  indict- 
ment charging  manufacturers  of  oleomargarine  with  defrauding,  and 
attempting  to  defraud,  government  of  tax  on  oleomargarine  was  not 
objectionable  for  duplicity;  United  States  v.  Van  Wert,  195  Fed.  977, 
holding  indictment  for  bribery  of  Indian  liquor  traffic  officer  did  not 
charge  violation  of  Penal  Code,  §  117 ;  Etheredge  v.  United  States,  18^ 
Fed.  437,  108  C.  C.  A.  356,  indictment  charging  defendant  with  having 
used  United  States  mails  in  furtherance  of  scheme  or  artifice  to  de- 
fraud, not  pleading  facts  to  show  plan  or  mode  of  effecting  fraud,  is 
insufficient;  Dyar  v.  United  States,  186  Fed.  619,  108  C.  C.  A.  478,  re- 
fusing to  hold  indictment  insufficient  on  objection  first  made  after 
f^ing  to  trial,  on  ground  that  facts  were  stated  more  by  way  of  recital 
than  directly,  where  all  elements  of  offense  were  set  out;  Richardson  v. 
United  States,  181  Fed.  4,  104  C.  C.  A.  69,  indictment  against  national 
bank  cashier  for  making  false  entries,  specifying  entries  with  great 
particularity,  was  not  defective  for  failure  to  specify  names  of  clerks 
making  entries;  Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co., 
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178  Fed.  122,  in  action  under  Anti-trost  Aet  to  reeoTor  damage  for 
unlawful  eonspiraoy  or  combination  in  restraint  of  interstate  trade^ 
plaintiff  must  be  given  liberal  latitude  in  pleading,  and  matter  will  not 
be  stricken  out  as  irrelevant  and  redundant,  unless  it  is  clearly  so; 
Harper  v.  United  States,  170  Fed.  388,  95  C.  C.  A.  555,  indictment 
charging  defendant,  as  cashier  of  national  bank,  with  having  made 
false  entry  in  report  with  intent  to  deceive  officer  of  association  need 
not  describe  report  with  technical  accuracy;  Martin  v.  United  States, 
168  Fed.  205,  93  C.  C.  A.  484,  indictment  charging  defendant  with  hav- 
ing fraudulently  taken  away  public  document,  without  alleging  facts 
constituting  fraud,  is  insufficient;  Hardesty  v.  United  States,  168  Fed. 
27,  93  C.  C.  A.  417,  indictment  charging,  in  language  of  statute,  that 
manufacturer  of  oleomargarine  attempted  to  defraud  government  of 
tax  on  oleomargarine  produced  by  him  is  sufficient;  Shaw  v.  United 
States,  165  Fed.  175,  91  C.  €.  A.  208,  indictment  chaiging  employee  in 
postal  service  with  having  embezzled  letter,  failing  to  allege  that  letter 
came  into  his  possession  in  official  character  is  fatally  defective ;  United 
States  V.  Comstock,  161  Fed.  646,  indictment  for  having  knowin^y 
and  fraudulently  concealed  property  belonging  to  estate  in  bankruptcy, 
in  terms  of  statute,  is  sufficient;  Smith  v.  United  States,  157  Fed.  726, 
85  G.  C.  A«  353,  indictment  charging  accused  in  language  of  statute 
with  having  conspired  to  injure,  oppress,  threaten  and  intimidate  citi- 
zen in  right  of  freedom  from  involuntary  servitude,  and  particulariz- 
ing as  to  manner  of  effecting  conspiracy,  is  sufficient;  Armour  Packing 
Co.  V.  United  States,  153  Fed.  17,  14  L.  R,  A.  (N.  S.)  400.  82  C.  C.  A 
135,  holding  device  by  which  rebate  or  Concession  is  brought  about  is 
not  essential  element  of  crime,  and  need  not  be  pleaded  in  indictment; 
United  States  v.  Allen,  150  Fed.  154,  holding  insufficient  indictment 
under  Rev.  Stats.,  §  4046,  merely  averring  defendant  was  clerk  in  money 
order  office  without  averring  money  converted  came  into  his  hands  by 
virtue  of  his  employment;  United  States  v.  Meyers,  142  Fed.  908,  hold- 
ing insufficient  indictment  under  Rev.  Stats.,  §  5469,  for  robbing  the 
mails;  United  States  v.  Fifty  Waltham  Watch  Movements,  139  Fed. 
301,  forfeiting  merchandise  imported  contrary  to  law;  United  States 
V.  Green,  136  Fed.  643,  holding  insufficient  under  Rev.  Stats.,  §  5451, 
indictment  charging  tendering  check  to  Federal  officer  with  intent  to 
influence  decision;  Miller  v.  United  States,  136  Fed.  581,  69  C.  C.  A. 
355,  holding  insufficient  indictment  under  Rev.  Stats.,  §  4746,  for  pro- 
curing presentation  of  false  paper  to  pension  commissioner,  where  it 
does  not  state  manner  of  presentation  or  name  of  person  procured  to 
present  it  or  that  his  name  is  unknown;  Wong  Din  v.*  United  States, 
135  Fed.  704,  68  C,  C.  A.  340,  upholding  indictment  for  conspiracy  to 
aid  landing  of  Chinese  in  United  States,  in  furtherance  of  which  deputy 
sheriff  in  charge  of  Chinese  was  bribed;  Conrad  v.  United  States,  127 
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Fed.  800,  62  C.  C.  A.  478,  holding  fatally  defective  indictment  for 
obstructing  mails  nnder  Rev.  Stats.,  §  3995,  not  alleging  ''knowingly 
and  willfully"  the  language  of  statute;  Dalton  v.  United  States,  127 
Fed.  546,  62  C.  G.  A.  236,  holding  indictment  for  fraudulently  using 
mail  defective  for  failure  to  allege  facts  constituting  specific  scheme 
chained;  Milby  v.  United  States,  109  Fed.  641,  48  C.  C.  A.  574,  hold- 
ing statutory  indictment  insuMcient,  defendant  charged  with  scheming 
to  defraud  without  charging  that  defendant  did  not  intend  to,  or  would 
not,  do  as  promised ;  Bartlett  v.  United  States,  106  Fed.  885,  46  C.  C.  A. 
19,  holding  indictment  of  perjury  for  falsely  omitting  assets  from  sworn 
bankruptcy  schedule  is  defective  without  direct  charge  of  accused  hav- 
ing other  property  at  same  time;  United  States  v.  Greene,  100  Fed.  947, 
holding  where  indictment  for  conspiracy  to  defraud  Federal  govem*- 
ment  sets  forth  no  statement  or  circumstance  showing  in  what  respect 
such  claims  were  fraudulent,  same  was  insufficient;  High  v.  Territory, 
12  Ariz.  149,  100  Pac.  449,  indictment  for  assault  with  intent  to  com- 
mit rape  was  not  defective  for  failure  to  charge  overt  act;  Downing 
V.  United  States,  8  Ariz.  33,  68  Pac.  556,  in  indiotm«it  charging  at- 
tempt to  rob  mails  by  threatening  person  in  custody  with  dangerous 
weapons,  defect  in  failing  to  allege  intent  to  rob  mails  is  merely  of 
form  and  is  cured  by  verdict;  Hinds  v.  Territory,  8  Ariz.  377,  76  Pac. 
470,  holding  indictment  of  officer  of  corporation  for  embezzlement  of 
proceeds  of  check  is  bad  for  not  alleging  trust  relation  under  which 
property  was  misappropriated;  Moses  v.  United  States,  16  App.  D.  C. 
432,  50  L.  R.  A.  532,  information  charging  defendants  as  occupants  of 
building  with  allowing  emission  of  dense  black  smoke  from  chimney 
was  sufficient;  Vinnedge  v.  State,  167  Ind.  418,  79  N.  E.  354,  indict- 
ment charging  employee  with  embezzlement  of  money  in  his  posses- 
sion was  not  sufficient  to  show  possession  was  by  virtue  of  employ- 
ment ;  Haughn  v.  State,  159  Ind.  415,  416,  65  N.  E.  288,  holding  infor- 
mation charging  bunco  steering  alleging  "duress  and  fraud"  in  securing 
sum  is  void,  the  nature  of  duress  and  fraud  not  being  made  certain; 
State  V.  Meysenburg,  171  Mo.  44,  71  S.  W.  232,  holding  indictment  is 
bad  unless  every  fact  which  is  an  element  in  prima  facie  case  of  g^ilt 
is  stated,  otherwise  accused  will  not  be  thoroughly  informed;  State  v. 
Wilkerson,  170  Mo.  191,  70  S.  W.  480,  holding  indictment  following 
language  of  statute  and  specifying  further  facts  constituting  the  same, 
the  indictment  sufficiently  individuated  the  offense;  State  v.  Piper,  73 
N.  H.  228,  60  Atl.  743,  holding  insufficient  indictment  against  bank 
official  for  making  false  entry;  Territory  v.  Cortez,  15  N.  M.  95,  103 
Pac.  265,  defect  in  substance  of  indictment  is  not  cured  by  verdict; 
State  V.  Topham,  41  Utah,  44,  123  Pac.  890,  holding  information  in- 
sufficient on  demurrer  for  not  alleging  facts  constituting  promises  by 
which  woman  was  induced  to  remain  in  house  of  prostitution;  dissent- 
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i^g  opinion  in  KovolofP  v.  United  States,  202  Fed.  479,  120  C.  C.  A. 
605,  majority  holding  that  indictment  for  perjury  for  making  false  oath 
in  bankruptcy  proceeding  sufficiently  traversed  sworn  statement  that 
books  were  burned  in  April  and  was  good;  dissenting  opinion  in  May 
V.  United  States,  199  Fed.  51,  52,  117  C.  C.  A.  420,  majority  holding 
that  indictment  charging  manufacturers  of  oleomargarine  with  attempt 
to  defraud  government  of  tax  was  not  objectionable  for  failure  to 
charge  manner  in  which  attempt  to  defraud  was  made;  dissenting 
opinion  in  Morris  v.  United  States,  161  Fed.  684,  685,  686,  88  C.  C.  A. 
532,  majority  holding  that  indictment  in  language  of  statute  changing 
defendant  with  having  unlawfully  carried  on  business  of  selling  oleo- 
margarine without  having  paid  tax  required  by  law  is  sufficiently  spe- 
cific; dissenting  opinion  in  Wright  v.  United  States,  108  Fed.  814,  815, 
816,  48  C.  C.  A.  37,  majority  holding  indictment  literally  following 
statute,  followed  by  statement  of  nature  of  the  conspiracy  and  act 
done,  is  sufficient;  dissenting  opinion  in  State  v.  Leeper,  146  N.  C.  669, 
61  S.  E.  590,  Qiajority  holding  that  indictment  was  sufficient  under 
statutes,  and  not  duplicitous  in  charging  county  officers  with  neglect 
to  erect  and  n^lect  to  repair  courthouse;  dissenting  opinion  in  Slack 
V.  State,  61  Tex.  Cr.  409,  Ann.  Oaa.  1913B,  112,  136  S.  W.  1092,  ma- 
jority holding  that  it  was  not  necessary  to  negative  exceptions  in  in- 
dictment under  statute  forbidding  sale  of  intoxicating  liquors;  United 
States  V.  Clark,  46  Fed.  638,  and  State  v.  Terry,  109  Mo.  615,  19  S.  W. 
210,  both  arguendo. 

The  following  affirm  this  ruling  in  holding  indictments  insufficient 
where  offenses  were  not  fully  described  in  statutes:  United  States  v. 
Hess,  ^124  U.  S.  488,  31  L.  Ed.  518,  8  Sup.  Ct,  574,  United  States  ▼. 
Smith*  45  Fed.  563,  and  United  States  v.  Loring,  91  Fed.  888,  indict- 
ment for  using  mails  with  intent  to  defraud;  Blitz  v.  United  States, 
153  U.  S.  315,  88  L.  Ed.  728,  14  Sup.  Ct.  927,  and  United  States  v.  Sea- 
man, 23  Blatchf.  221,  23  Fed.  885,  for  attempting  to  cast  fraudulent 
vote  for  member  of  Congress;  Moore  v.  United  States,  160  U.  S.  270, 
40  L.  Ed.  424,  16  Sup.  Ct.  295,  against  postoffice  employee  for  em- 
bezzlement; United  States  v.  Campbell,  9  Sawy.  23,  16  Fed.  235,  for 
breaking  into  postoffice  with  intent  to  commit  larceny;  Jones  v.  United 
States,  27  Fed.  449,  450,  for  stealing  checks;  United  States  v.  Ford, 
34  Fed.  29,  for  attempting  to  interfere  with  revenue  officer;  United 
States  V.  Kelsey,  42  Fed.  887,  for  suppressing  election  returns;  United 
States  V.  Wardell,  49  Fed.  915,  for  interfering  with  officers  of  election ; 
In  re  Greene,  52  Fed.  Ill,  under  statute  prohibiting  monopolies  in 
restraint  of  trade;  United  States  v.  Potter,  56  Fed.  88,  89,  against 
national  bank  officers  for  making  false  entries;  United  States  v.  Arm- 
strong, 59  Fed.  569,  for  obstructing  justice  in  Federal  court;  United 
States  V.  Kessel,  62  Fed.  60,  for  presenting  false  certificate  to  pension 
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office;  United  States  v.  Benson,  70  Fed.  595,  17  C.  C.  A.  293,  for  con-  . 
spiring  to  defraud  United  States  (affirming  58  Fed.  971) ;  Dow  v.  United 
States,  82  Fed.  909,  27  C.  C.  A.  140,  against  national  bank  officers  for 
misapplying  funds;  United  States  v.  Tubbs,  94  Fed,  358,  for  sending 
prohibited  matter  in  mails  should  set  it  out  in  full;  West  v.  People, 
137  III  196,  27  N.  E.  35,  for  issuing  false  certificates  of  corporate 
stock;  Schmidt  v.  State,  78  Ind.  46,  selling  diseased  meat;  State  v.  Hay- 
ward,  83  Mo.  304,  for  publishing  obscene  literature;  State  v.  Burke, 
151  Mo.  142,  52  S.  W.  227,  under  statute  prohibiting  wagers;  People  v. 
Lowndes,  130  N.,Y.  463,  29  N.  E.  753,  for  planting  oysters  contrary 
to  law. 

The  following  sustained  indictments  where  wording  of  statute  was 
ample:  United  States  v.  Britton,  107  U.  S.  661,  27  L.  Ed.  522,  2  Sup. 
Ct.  517,  and  Peters  v.  United  States,  94  Fed.  131,  36  C.  C.  A.  105,  sus- 
taining indictment  against  bank  cashier  for  making  false  entries; 
United  States  v.  Northway,  120  U.  S»  334,  30  L.  Ed,  666,  7  Sup.  Ct. 
584,  for  misappropriating  funds  of  national  bank;  Evans  v.  United 
States,  153  U.  S.  587,  38  L.  Ed.  831,  14  Sup.  Ct.  936,  against  national 
bank  officer  for  misapplying  funds  (but  see  dissenting  opinion  in  153 
U.  S.  598,  38  L.  Ed.  835,  14  Sup.  Ct.  941) ;  Potter  v.  United  States,  155 
U.  S.  444,  39  L.  Ed.  216,  15  Sup.  Ct.  146,  for  fraudulent  certifying 
bank  check;  Ledbetter  v.  United  States,  170  U.  S.  610,  612,  42  L.  Ed. 
1163,  1164,  18  Sup.  Ct.  775,  776,  for  fraudulently  carrying  on  business 
of  rectifying  spirits;  Keck  v.  United  States,  172  U.  S.  437,  43  L.  Ed. 
505,  19  Sup.  Ct.  255,  and  United  States  v.  Dunbar,  60  Fed.  76,  for 
smuggling;  United  States  v.  Atkinson,  34  Fed.  317,  for  secreting  and 
embezzling  letters;  United  States  v.  Jolly,  37  Fed.  109,  and  United 
States  V.  Owens,  37  Fed.  114,  counterfeiting  United  States  notes ;  United 
States  V.  Holmes,  40  Fed.  751,  for  detaining  mail;  United  States  v. 
Strobach,  4  Woods,  603,  48  Fed.  909,  for  presenting  fraudulent  claim 
against  United  States;  United  States  v.  Lynch,  49  Fed.  852,  for  using 
mails  to  advertise  lottery;  United  States  v.  Wilson,  60  Fei  894,  for 
aiding  and  abetting  landing  of  Chinese  laborers. 

Distinguished  in  Morris  v.  United  States,  161  Fed.  681,  88  C.  C,  A, 
532,  indictment  in  language  of  statute  charging  defendant  with  having 
unlawfully  carried  on  business  of  selling  oleomargarine  without  having 
paid  tax  required  by  law  is  sufficiently  specific;  McNiel  v.  United 
States,  150  Fed.  84,  80  C.  C.  A.  36,  upholding  sufficiency  of  indictment 
charging  bankrupt  unlawfully,  knowingly,  willfully  and  fraudulently 
concealed  from  trustee  certain  property  belonging  to  bankrupt  estate, 
as  sufficiently  alleging  knowledge  that  property  belonged  to  estate ;  In  re 
Bellah,  116  Fed.  72,  73,  holding  act  of  bankruptcy  charged  in  statu- 
tory language,  defendant  being  left  in  no  doubt  as  to  accusative  nature, 
it  is  unnecessary  to  particularize  further;   State  v.  Hauser,   112  La. 
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343,  36  South.  407,  upholding  indictment  for  forgery  though  bill  not 
alleged  to  have  been  published,  knowing  it  to  be  false  and  counter- 
feited; Cannon  v.  United  States,  116  U.  S.  78,  29  L.  Ed.  569,  6  Sup. 
Ct.  290,  holding  allegation  of  cohabitation  sufficient  in  indictment  for 
bigamy;  Dunbar  v.  United  States,  156  U.  S.  192,  193,  39  L.  Ed.  898, 
15  Sup.  Ct.  328,  holding  one  good  coui^t  .sufficient  to  sustain  indict- 
ment for  smuggling;  United  States  v.  Fulkerson,  74  Fed.  626,  holding 
indictment  for  using  mails  to  aid  lottery  need  not  allege  existence  of 
lottery  at  length;  dissenting  opinion  in  Harper  v.  United  States,  170 
Fed.  395,  95  C.  C.  A.  555,  majority  holding  that  indictment  charging 
defendant  as  cashier  of  national  bank  with  having  made  false  entry, 
with  intent  to  deceive  officer  of  association,  in  report  to  controller  of 
currency  is  sufficient  to  authorize  presumption  that  it  was  report  by 
association. 

Indictment  under  section  5481,  S«v.  Stats.,  is  insuAcient^  unleaB  it 
alleges  that  defendant  knew  natioaal  tiank  note  to  be  false,  forged,  counter- 
feited and  altered. 

Approved  in  United  States  v.  White,  171  Fed.  777,  all^ation  that 
defendants  knowingly  smuggled  goods  meets  requirement  that  it  must 
be  alleged  that  they  knew  goods  were  dutiable;  United  States  ▼•  Green, 
136  Fed.  651,  holding  insufficient  indictment  under  Rev.  Stats.,  §  5431, 
charging  tendering  of  defendant's  personal  cheek  to  Federal  officer  with 
intent  to  bribe ;  Salla  v.  United  States,  104  Fed.  545,  44  C.  C.  A.  26, 
holding  indictment  charging  defendant  with  conspiring  "to  knowingly 
and  willfully"  obstruct  mails  insufficient  to  chaxge  violation  of  statute, 
without  showing  defendant  knew  said  mail  car;  Territory  v.  Cortez, 
15  N.  M.  94,  103  Pac.  264,  indictment  charging  unlawful  killing  of  cattle 
omitting  allegation  that  such  killing  was  "knowingly"  done  is  fatally 
defective;  Pettibone  v.  United  States,  148  U.  S.  204,  87  L.  Ed.  428,  13 
Sup.  Ct.  ^^,  holding  scienter  mtist  be  alleged  in  indictment  for  imped- 
ing justice  in  Federal  court;  United  States  v.  Slenker,  32  Fed.  694, 
scienter  as  to  obscenity  of  matter  deposited  in  mail  essential;  United 
States  V.  Clark,  37  Fed.  106,  indictment  alleging  that  defendant  "know- 
ingly" deposited  obscene  matter  in  mail,  sufficient;  Blake  v.  United 
States,  71  Fed.  290,  18  C.  C.  A.  117,  words  "knowingly  and  willfully" 
Upply  to  all  following  words  in  indictment  for  assault. 

Distinguished  in  United  States  v.  Clarke,  38  Fed.  503,  under  facts. 

Miscellaneous.  Cited  in  United  States  v.  Sanges,  144  U.  S.  311,  86 
L.  Ed.  446,  12  Sup.  Ct.  609,  on  point  that  Federal  statutes  are  to  be 
construed  in  light  of  common  law;  United  States  v.  Haynes,  29  Fed. 
698,  as  instance  where  question  of  sufficiency  of  indictment  certified. 
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IPtofiimptionB  are  indulged  to  envply  place  of  facts;  thej  are  never 
allowed  against  ascertained  and  eeta1>liahed  facts. 

Approved  in  Toledo  St.  L.  &  W.  R.  Co.  v.  Howe,  191  Fed.  783,  112 
G.  C.  A.  262,  in  action  to  recover  for  death  of  brakeman  killed  while 
coupling  oars  on  switch  track,  motion  for  directed  verdict  was  prop- 
erly overmled  where  plaintiff  introduces  substantial  evidence,  sufficient 
to  sustain  action,  if  believed  by  jury;  Moxie  Nerve  Food  Co.  v.  Modox 
Co.,  152  Fed.  500,  complainant  failing  to  show  truth  of  representations 
made  upon  labels  of  patent  medicine  is  not  entitled  to  relief  in  equity; 
Wabash  B.  Co.  v.  De  Tar,  141  Fed«  934,  4  L.  B.  A.  (N.  8.)  362,  73 
C.  C.  A.  166,  determining  extent  of  presumption  as  to  due  care  by 
traveler  injured  at  railroad  crossing;  Ragsdale  v.  Southern  R.  B.  Co., 
121  Fed.  926,  holding  evidence  against  railroad  for  burning  building 
near  track  on  ground  that  fire  was  communicated  by  locomotives  was 
insufSeient  finding  that  fire  was  so  set ;  Peck  v.  Haley,  21  App.  D.  C. 
235,  remedy  at  law  of  claimants  of  land  is  not  impaired  by  fact  that* 
no  actual,  formal  release  of  deed  of  trust  or  reconveyance  of  legal 
title  by  trustee  can  be  produced,  because  both  satisfaction  of  charge 
and  release  of  conveyance  may  be  presumed  from-  circumstances  and 
lapse  of  time,  at  law  as  well  as  in  equity;  Rousseau  v.  American  Yeo- 
man, 186  Mich.  105,  152  N.  W.  940,  in  action  on  life  insurance  policy 
there  was  presumption  that  premiums  were  paid;  Hopkins  v.  Heywood, 
86  Vt.  490,  49  L.  B.  A.  (N.  S.)  710,  86  Atl.  306,  where  title  of  seller 
of  personal  property  was  referable  to  will,  x>ossession  was  no  evidence 
of  ownership,  since  presumptions  concerning  title  are  never  allowable 
against  ascertained  and  established  facts. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am.  St» 
Bep.  122. 

Where  trustees  have  net  reconveyed  to  grantor,  title  remains  in  them, 
with  right  of  possession,  and  bars  ejectment. 

Approved  in  Eorsstrom  v.  Barnes,  156  Fed.  283,  legal  title  to  dece- 
dent's property  was  vested  in  trustees,  and  heir  had  no  title  upon  which 
to  maintain  action  of  ejectment;  Wilkes  v.  Wilkes,  18  App.  D.  C.  97, 
heirs  cannot  maintain  action  of  ejectment  against  widow  to  recover 
possession  of  premises,  where  widow  is  administratrix  of  deceased  hus- 
band and,  as  such,  holder  of  term  of  years  created  in  trust  deed  allow- 
ing him  to  remain  in  possession  until  default  in  payment  of  deed  of 
trust  debt;  Beyer  v.  Le  Fevre,  17  App.  D.  C.  249,  where  title  of  de- 
ceased was  mere  equity  of  redemption  and  heir  at  law  oould  not  main- 
tain ejectment  for  recovery  of  land  from  parties  claiming  as  devisees 
under  will,  remedy  was  by  bill  in  equity  to  have  impediment  to  main- 
taining action  at  law  removed;  Rollings  worth  v.  Sherman,  81  Va.  672^ 
arguendo. 

XI— 54 
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Miscellaneous.  Cited  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28 
L.  Ed.  641,  5  Sup.  Ct.  64,  a^  instance  where  cause  remanded  with  direc- 
tions to  enter  judgment. 

105  U.  S.  618-619,  26  Ii.  Ed.  1190,  BBIDaE  ▼.  EXCELSIOR  MFO.  00. 

Patent  No.  180,001,  issued  to  Esek  Buasey,  construed  and  held  to  bei 
confined  to  automatic  device  for  raising  and  lowering  lilnged  oven  shelf. 
Approved  in  Stitzer  v.  Withers,  122  Ky.  191,  91  S.  W.  280,  patent 
on  portidble  horse  stall  was  not  mere  improvement  of  former  patent  by 
same  person,  but  independent  contrivance,  so  that  no  interest  passed  by 
assignment  of  former  patent. 

106  U.  S.  620-622,  26  L.  Ed.  1191,  UNITED  STATES  V.  SMITH. 

Not  cited. 

105  IT.  8.  622-625,  26  L.  Ed.  1106,  NEW  YORK  GUAEANTT  ETC.  00.  V. 
BOARD  OF  l!jQtJIDATION  OF  LOUISIANA. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Cas.  94. 

106  IT.  S.  626-630,  26  L.  Ed.  1192,  LEATHERS  v.  BLESSING. 

Vessel  just  arrived  from  voyage  and  moored  to  wharf  to  discharge 
cargo  is  still  subject  to  admiralty  Jurisdiction. 

.Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  B.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  admiralty  has 
jurisdiction  of  suit  in  personam  by  employee  of  stevedore  against  em- 
ployer to  recover  for  injuries  received,  through  negligence,  while  en- 
gaged in  loading  vessel  lying  at  dock  in  navigable  waters;  Pacific  Mail 
S.  S.  'Co.  V.  Schmidt,  214  Fed.  516,  130  C.  C.  A.  657,  claim  of  steam- 
ship steward  for  wages  while  vessel  is  in  port  discharging  and  prepar- 
ing for  another  voyage  is  maritime  and  within  admiralty  jurisdiction; 
Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  action  by  longshore- 
man to  recover  damages  against  steamship  corporation  for  injuries  re- 
ceived while  working  on  ship  was  suit  to  enforce  common-law  remedy 
in  personam,  not  in  rem,  and  not  exclusively  within  admiralty  juris- 
diction; Pioneer  S.  S.  Co.  v.  McCann,  170  Fed.  876,  96  C.  C.  A.  49, 
employee  of  stevedore  engaged  in  disehai^ing  vessel  is  on  vessel  by 
invitation  of  owner  who  owes  him  duty  of  providing  safe  place  to  work; 
The  Vueltabajo,  163  Fed.  596,  597,  libelant  cannot  maintain  action  in 
rem  against  vessel  for  assault  and  battery  by  master,  but  remedy  is 
in  personam  in  admiralty,  or  at  common  law;  Faras  v.  Lower  Califor- 
nia Dev.  Co.,  27  Cal.  App.  694,  151  Pac.  37,  State  court  has  jurisdic- 
tion of  action  for  personal  injuries  sustained  by  alien  sailor  on  board 
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ship  owned  by  foreign  corporation,  while  at  wharf  within  State,  such 
course  of  action  not  being  exclusively  within  admiralty  jurisdiction; 
Anderson  v.  The  E.  B.  Ward,  Jr.,  38  Fed.  45,  and  Hermann  v.  Port 
Blakely  Mill  Co.,  69  Fed.  650,  both  following  rule ;  Wishart  v.  The  Jos. 
Nixon,  43  Fed.  927,  holding  care  of  docked  boat  gave  lien  enforceable 
in  admiralty;  The  Main,  51  Fed.  957,  2  C.  C.  A.  569,  holding  stevedore 
has  maritime  lien  for  unloading  docked  vessel;  dissenting  opinion  in 
Swayne  v.  Barsch,  226  Fed.  597,  majority  holding  that  in  action  for 
injury  while  working  on  dock  in  discharging  vessel,  was  not  within 
admiralty  jurisdiction,  and  Oregon  employers'  liability  law  was  appli- 
cable. 

Distinguished  in  The  H.  S.  Pickauds,  42  Fed.  240,  where  plaintiff  was 
injured  while  on  ladder  on  wharf. 

Admiralty  iurisdiction  in  cases  of  tort  depends  on  locality,  hut  fact 
that  it  is  infra  corpus  comitatus  is  immaterial. 

Approved  in  Ethcridge  v.  Philadelphia,  26  Fed.  43,  asserting  juris- 
diction of  Buit  for  injury  to  vessel  caused  by  defective  drawbridge; 
The  City  of  Norwalk,  55  Fed.  110,  asserting  jurisdiction  of  collision 
on  river;  Bain  v.  Sandusky  Trans]:^  Co.,  60  Fed.  913,  denying  jurisdic- 
tion of  suit  for  wrongful  arrest  of  seamen  on  land;  Milwaukee  v.  The 
Curtis  et  al.,  37  Fed.  705,  and  Spry  Lumber  Co.  v.  Steam  Barge,  76 
Mich.  326,  43  N.  W.  578,  both  holding  jurisdiction  does  not  extend  to 
suit  for  injuring  docks. 

Term  '^rt/'  used  in  reference  to  admiralty  Jurisdiction,  is  not  confined 
to  Injuries  conmiitted  lyy  direct  force,  Imt  includes  wrongs  suffered  in  conse- 
quence of  negligence  or  misfeasance  of  others. 

Approved  in  In  re  Fassett,  142  U.  S.  485,  35  L.  Ed.  1090,  12  Sup. 
Ct.  298,  and  Jervey  v.  The  Carolina,  66  Fed.  1016,  in  suit  for  illegal 
seizure  of  vessel  at  dock;  The  Rheola,  22  Blatchf.  125,  and  Boden  v. 
Demwolf,  56  Fed.  848,  for  injury  to  stevedore  by  falling  tackle;  The 
Max  Morris,  24  Blatchf.  146,  28  Fed.  884,  for  injury  to  laborer  falling 
through  open  hatchway ;  The  Joseph  B.  Thomas,  86  Fed.  661,  36  C.  C.  A. 
333,  for  injury  to  stevedore  caused  by  fall  of  article  carelessly  left 
on  hatch  (affirming  81  Fed.  585) ;  The  Anaces,  93  Fed.  241,  34  C.  C.  A. 
658,  for  injury  to  stevedore  caused  by  engineer's  negligence;  The  Ex- 
plorer, 20  Fed.  139,  The  A.  Heaton,  43  Fed.  596,  and  Mills  v.  United 
States,  46  Fed.  747,  12  L.  B.  A.  681,  all  arguendo. 

Admiralty  jurisdiction  in  tort.    Kote,  13  Ann.  Gas.  1218. 

106  XT.  8.  630-636,  26  L.  Ed.  1104,  THE  POTOMAC.  % 

Owners  of  injured  vessel  are  entitled  to  recover  for  Loss  of  her  use 
while  laid  up  for  repairs;  and  allowance  may  he  measured  hy  average  of 
net  profits  of  season's  trips  if  her  charter  value  is  not  fixed. 
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Approved  in  The  Loch  Trool,  150  Fed.  431,  where  vessel  injured  by 
collision  on  March  10th  immediately  laid  np  unrepaired,  and  on  Angnst 
3d  she  obtained  charter,  but  contract  for  repairs  not  made  till  October 
17th,  and  during  same  period  other  vessels  of  owners  laid  up,  libelant 
not  entitled  to  damages  for  loss  of  use  during  repairs ;  The  North  Star, 
140  Fed.  264,  where  it  is  shown  vessel  injured  in  collision  would  have 
obtained  charter  and  made  earnings  during  iime  she  was  detained  for 
repairs,  owner  entitled  to  demurrage  based  on  probable  net  earnings; 
The  Conqueror,  166  U.  S.  126,  41  L.  Hi  945,  17  Sup.  Ct.  516,  and  The 
Bulgaria,  83  Fed.  315,  both  following  rule ;  The  Excelsior,  17  Fed.  925, 
awarding  ascertainable  market  value  for  chartering;  The  Belgenland, 
36  Fed.  505,  holding  amount  determinable  by  charter  rate;  New  Haven 
Steamboat  Co.  v.  Mayor,  36  Fed.  718,  allowing  demurrage  claim  based 
on  actual  loss;  The  Energia,  66  Fed.  608,  13  C.  C.  A.  653,  computing 
damages  for  loss  of  cargo. 

In  no  case  can  more  than  net  profits  be  recovered  by  way  of  damages 
for  loss  of  vessel's  use  wbUe  being  repaired;  and  burden  Is  upon  libelant  to 
prove  extent  of  actual  damages  sustained. 

Approved  in  The  Brand,  224  Fedt  394,  140  C.  C.  A.  77,  loss  through 
delay  while  making  repairs  is  element  of  damages  recoverable  for  col- 
lision, and  where  injured  vessel  was  under  time  charter,  rate  of  charter 
hire  may  be  accepted  as  prima  facie  fixing  measure  of  damages;  The 
Columbia,  109  Fed.  ^71,  48  C.  C.  A.  596,  holding  in  smt  for  collision 
damaged  vessel  delayed  for  repairs,  provisions  of  charter  fixing  demur- 
rage competent  evidence  being  prima  facie  in  absence  of  other  proof; 
The  Saginaw,  95  Fed.  704,  following  rule;  The  Umbria,  166  U.  S.  421, 
41  Is.  Ed.  1062,  17  Sup.  Ct.  617,  refusing  to  allow  for  prospective 
profits;  The  Jas.  A.  Dumont,  34  Fed.  429,  holding  charter  stipulation 
for  demurrage  cannot  control  where  third  persons  involved;  The  City 
of  Chester,  34  Fed.  430,  allowing  actual. cost  of  repairs. 

Distinguished  in  The  Silica  v.  The  Lord  Warden,  30  Fed.  846,  hold- 
ing charter  stipulation  for  demurrage  governs. 

Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  64,  65. 

Insurer  is,  upon  payment  of  loss,  entitled  to  be  subrogated  to  right  of 
owner  to  damages  for  injury  caused  by  coUislon. 

Approved  in  Stockton  Milling  Co.  v.  California  Navigation  etc.  Co., 
165  Fed.  359,  in  action  by  shipper  against  vessel  owner  for  value  of 
goods  lost  through  latter's  negligence,  that  goods  were  insured  and  in- 
surance has  been  paid  is  no  defense;  National  Surety  Co.  v.  State  Sav- 
ings Bank,  156  Ved.  29,  13  Ann.  Oaa.  421,  14  L.  R.  A.  (N.  8.)  155,  84 
C.  C.  A.  187,  bank  paying  forged  refund  orders  of  county  auditor  was 
primarily  liable  to  county,  and  surety  having' paid  debt  to  coimty  was 
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entitled  to  equitable  subrogation  to  enforce  right  of  recovery  against 
bank;  North  German  Fire  Ins.  Co.  v.  Adams,  142  Fed.  442,  73  C.  C.  A. 
555,  upholding  admiralty  jurisdiction  over  action  in  personam  to  en- 
force payment  of  fire  policy  on  ship;  The  Livingstone,  130  Fed.  749, 
65  C.  C.  A.  610,  where  ship  sunk  by  collision  and  abandoned  to  insurer 
is  insured  by  valued  poUcy  and  stipulated  sum  paid  to  owner,  who  sub- 
sequently recovers  actual  value  from  vessel  at  fault,  insurer  is  entitled 
to  reimbursement  from  such  sum  to  amount  it  has  paid  with  interest; 
The  Livingstone,  122  Fed.  283,  holding  abandonment  of  vessel  with 
full  knowledge  of  legal  rights  and  remedies,  by  virtue  of  transferring 
and  claiming  total  loss,  vested  in  the  underwriter;  Mason  v.  Marine 
Ins.  Co.,  110  Fed.  456,  54  L.  S.  A.  700,  40  C.  C.  A.  106,  holding  aban- 
donment of  ship  to 'insurers  for  constructive  total  loss  vests  insurers 
with  entire  ownership  and  all  incidents,  though  insurance  was  not  for 
its  full  value;  The  Livingstone,  104  Fed.  022,  925,  holding  insurer  of 
cargo  paying  for  its  loss  is  subrc^ted  to  rights  of  insured,  and  con- 
tributory fault  of  vessel,  affecting  latter's  rights  in  cargo  affects  in- 
surers; The  St.  Johns,  101  Fed.  472,  473,  474,  476,  476,  holding  right 
of  subrogation  applicable  where  marine  insurers  pay  for  loss,  partial  or 
total,  resulting  from  collision,  and  is  independent  of  any  abandonment ; 
Egan  V.  British  etc.  Ins.  Co.,  193  111.  302,  61  N.  E.  1084,  holding  marine 
insurance  company  paying  loss  due  to  wrongful  act  of  another  is  sub- 
rogated to  rights  of  insured  and  may  sue  in  his  name  for  reimburse- 
ment; Globe  &  Rutgers  Fire  Ins.  Co.  v.  Chicago  etc.  B.  Co.,  174  Mo. 
App.  647,  160  S.  W.  909,  measure  of  railroad's  liability  to  subrogated 
insurance  company  for  destruction  of  property  adjacent  to  right  of  way 
by  fire  from  engine  was  actual  value  of  property  at  time  of  fire,  and 
not  insured  value;  Fidelity  Ins.  Co.  v.  Atlantic  Coast  Line  B.  Co.,  165 
N.  C.  140,  80  S.  E.  1071,  where  insurer  has  paid  loss  caused  by  fire 
from  railroad,  and  owner  thereafter  collects  damages  from  railroad, 
insurer  cannot  maintain  action  against  railroad  to  compel  it  to  make 
good  its  loss;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  462, 
82  L.  Ed.  799,  9  Sup.  Ct.  479,  entertaining  suit  in  insurer's  name; 
Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  192,  36  C.  C.  A. 
135,  holding  dissolution  of  assured  partnership  does  not  prevent  suit 
by  insurer  in  firm  name;  Hartford  Fire  Ins.  Co.  v.  Wabash  Ry.  Co., 
74  Mo.  App.  112,  asserting  similar  right  in  fire  insurance '  company ; 
Phoenix  Im.  Co.  v.  Erie  Transp.  Co.,  117  U.  S.  321,  29  L.  Ed.  878,  6 
Sup.  Ct.  754,  holding  insurer's  right  limited  by  contract  of  carriage. 

Insurer's  right  of  suhrogation  to  owner's  claim  for  damages  against 
vessel  at  fault  in  collision  is  only  proportional  to  amount  he  has  paid  on 
policy.  ) 

Approved  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed. 
651,  121  C.  C.  A.  58,  recovery  of  libelant  for  loss  of  goods  in  collision 
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inured  to  benefit  of  all  insurers  ratably,  whether  assenting  to  suit  or 
nonassenting;  International  Nav.  Co.  v.  Atlantic  etc.  Ins.  Co.,  100  Fed. 
322,  holding  insurers  pay  for  particular  average  loss  to  ship  in  proiwr- 
tion  the  loss  bears  to  policy  value,  and  not  in  proportion  to  actual  value. 

Miscellaneous.  Cited  in  Standard  Marine  Ins.  Co.  v.  Nome  Beach 
Lighterage  etc.  Co.,  133  Fed.  646,  1  L.  R,  A.  (N.  S.)  1095,  67  C.  C.  A. 
602,  valuation  in  policy  is  conclusive  of  all  rights  under  policy;  The 
Victory,  68  Fed.  400,  15  C.  C.  A.  490,  and  Haprey  v.  Detroit  Fire  et^s. 
Ins.  Co.,  120  Mich.  601,  79  N.  W.  901,  not  in  point. 

105  U.  8.  636-640,  26  L.  Ed.  1196,  VENABLE  v.  RICHARDS. 

Repeals  by  implication  are  not  favored;  If,  by  an^r  reasonable  construe- 
tion,  two  statutes  can  stand,  they  must  do  so. 

Approved  in  United  States  v.  Shaw,  39  Fed.  435,  3  L.  R.  A.  233,  con- 
struing statutes  relative  to  jurisdiction  of  Federal  courts;  United  States 
v.  Mexican  Nat.  Ry.  Co.,  40  Fed.  772,  statutes  relative  to  recovery  of 
penalties. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  63  L.  R.  A.  578. 

106  U.  8.  640-646,  26  L.  Ed.  1197,  T7PT0N  ▼.  McIiATXaBIJK. 

Section  6057,  Rev.  Stats.,  does  not  impose  limit  on  iuiisdiction  of  court 
to  entertain,  suit  by  assignee  more  than  two  years  after  Tigbt  of  actioii: 
accrued  to  him;  it  is  a  statute  of  limitations,  and  should  be  strictly  a» 
construed. 

Approved  in  Howard  v.  Carroll,  195  Fed.  648,  declaration  in  action 
on  Georgia  note  for  three  thousand  dollars  with  attorney's  fee  of  ten 
per  cent  states  cause  of  action  within  jurisdiction  of  Federal  court 
under  rule  that  plaintiff's  allegation  of  value  governs  in  determining 
jurisdiction;  Gardiner  v.  Royer,  167  Cal.  245,  139  Pac.  78,  Superior 
Court  is  not  divested  of  jurisdiction  by  sustaining  of  demurrer  to  cer- 
tain items  barred  by  statute  of  limitation,  reducing  amount  to  less  than 
three  hundred  dollars;  Burnett  v.  Atlantic  Coast  Line  R.  Co.,  163  N.  C. 
193,  79  S.  £.  416,  Employers'  Liability  Act  providing  that  no  action 
shall  be  maintained  unless  commenced  within  two  vears,  is  statute  of 
limitation,  not  condition-  annexed  to  right  of  action  declared  by  act,  and 
must  be  pleaded  by  defendant ;  Retzer  v.  Wood,  109  U.  S.  187,  27  L.  Ed- 
901,  3  Sup.  Ct.  166,  following  rule ;  Rosenthal  v.  Walker,  111  U.  S.  191, 
28  L.  Ed.  397,  4  Sup.  Ct.  385,  Yancy  v.  Cothran,  32  Fed.  689,  and  Shain- 
wald  V.  Davids,  69  Fed.  699,  holding  statute  arrested  by  fraudulent  con- 
cealment of  cause  of  action ;  Bartles  v.  Gibson,  17  Fed.  298,  299,  holding 
statute  waived  by  failure  to  plead  it;  Adams  v.  Tucker,  6  Colo.  App. 
397,   40   Pac.   784,   holding   statute   of   limitations    must   be   specially 
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pleaded ;  Ross  v.  Wilcox,  134  Mass.  22^  holding  statute  bars  right  to  sue ; 
Schunk  V.  Moline  Milbnm  &  Stoddart  Co.,  147  U.  S.  605,  87  I*.  Ed. 
258,  13  Sup.  Ct.  417,  arguendo. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Caa.  1008. 

Statute  of  limltatioiui  is  not  pleadable  for  first  time  on  appeaL 
Approved  in  Buckeye  Powder  Co.  v.  E.  T.  Du  Pont  De  Nemours  Pow- 
der Co.,  223  Fed.  887,  139  C.  C.  A.  319,  exception  to  portion  of  charge 
refusing  to  give  requested  instructions,  but  not  calling  trial  court's  at- 
tention to  what  was  objected  to,  was  insufficient  to  call  for  review  of 
ruling;  Louisville  &  N.  R.  Co.  v.  Womack,  173  Fed.  759,  97  C.  C.  A.  559, 
charge  not  excepted  to  below  cannot  be  assigned  as  error  in  court  of 
review. 

Miscellaneous.  Cited  in  Interstate  Bldg.  &  L.  Co.  v.  Ed^field  Hotel 
Co.,  109  Fed.  693,  holding  complainant's  bill  claiming  in  good  faith  sum 
exceeding  Federal  jurisdictional  amount  is  valid,  although  defense  ap- 
parent on  face  of  bill  reduces  below  jurisdictional  amount;  Kent  v. 
Upton,  3  Wyo.  44,  2  Pac^  235,  and  McLaughlin  v.  Upton,  3  Wyo.  49,  2 
Pac.  534,  incidentally;  Hardin  v.  Cass  County,  42  Fed.  657,  not  in  poiht. 

106  U.  8.  646-647,  26  L.  XML.  1200,  XJPTON  V.  KBNT. 
Not  cited. 

105  TJ.  8.  647-66S.  26  L.  Bd.  1200,  EX  PABTE  BOTD. 

Judgment  in  common-law  cause  in  Federal  court  entitles  Judgment 
creditor  to  remedy  by  proceedings  supplementary  to  execution,  under  stat- 
ute of  State  where  court  is  sitting. 

Approved  in  Central  Trust  Co.  v.  Chicago  etc.  R.  Co.,  224  Fed.  708, 
440  C.  C.  A.  246,  suit  by  trustee  of  mortgage  of  railroad  for  appoint- 
ment of  receiver  and  distribution  of  property  among  creditors  is  not 
ancillary  to  foreclosure  suit  previously  brought  by  trustee  in  same 
District  Court,  and  court  may  not  enjoin  prosecution  of  actions  in  State 
courts  instituted  before  such  suit  was  begun;  Meyer  v.  Consolidated 
Ice  Co.,  163  Fed.  402,  403,  Federal  court  proceeding  under  State  laws 
providing  for  proceedings  supplementary  to  execution  is  not  affected  by 
provision  that  witness  cannot  be  compelled  to  attend  without  county  of 
residence  or  place  of  business,  but  may  issue  subpoenas  for  witnesses 
within  one  hundred  miles  as  provided  by  Federal  statute;  Johnson  v. 
Crawford  ft  Yothers,  154  Fed.  764,  State  statute  authorizing  issuance 
of  warrant  of  arrest  against  judgment  debtor  for  specified  causes  after 
return  of  execution  unsatisfied  may  be  enforced  by  Federal  courts  sit- 
ting in  State;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co., 
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228  U.  S.  421,  Aim.  Oas.  1914D,  1029,  57  L.  Ed.  903,  33  Sap.  Ct.  523, 
majority  holding  that,  although  under  State  practice  judgment  may  be 
entered'  on  evidence  non  obstante  veredicto,  Federal  court,  under  seventh 
amendment,  must  order  new  trial  where  evidence  does  not  sustain 
verdict ;  Canal  etc  Street  Ry.  Co.  v.  Hart,  114  U.  S.  661,  29  L.  Ed.  228, 
5  Sup.  Ct.  1131,  Senter  v.  Mitchell,  5  McCrary,  153, 16  Fed.  210,  Lackett 
V.  Rumbaugh,  45  Fed.  32,  all  following  rule;  Central  Transp.  Co.  v. 
Pullman 's  Palace  Car  Co.,  139  U.  S.  40,  35  L.  Ed.  61,  11  Sup.  Ct.  481, 
following  State  rules  as  to  pleading;  United  States  v.  Stuigis,  14  Fed, 
811,  State  law  regarding  judgment  liens;  Lamb  v.  Farrell,  21  Fed.  9, 
10,  holding  Federal  courts  bound  by  State  relative  to  removing  elouds 
from  title ;  Naumburg  v.  Hyatt,  24  Fed.  902,  adopting  State  attachment 
laws;  Ellis  v.  Davis,  109  U.  S.  497,  27  L.  Ed.  1010,  3  Sup.  Ct  334,  and 
In  re  Alphin  &  Lake  Cotton  Co.,  134  Fed.  480,  both  arguendo. 

Distinguished  in  Ex  parte  Fisk,  113  U.  S.  720,  28  L.  Ed.  1120^  5  Sup. 
Ct.  727,  refiteing  to  follow  State  rules  for  examining  witnesses  contrary 
to  Federal  laws. 

Congress,  and  Federal  courtB  acting  imder  Its  antboiity,  may  adopt 
State  laws,  not  only  as  to  natnre  and  f  oxm  of  ezecntion,  bnt  as  to  all  pro- 
ceedings tliereupon. 

Approved  in  Steam  Stone-Cutter  Co.  v.  Jones,  21  Blatchf.  156,  13 
Fed.  582,  asserting  power  to  adopt  State  laws  governing  suits  to  remove 
clouds  from  title. 

Act  of  Congress,  permitting  adoption  of  State  laws  providing  for  pro- 
ceedings supplementary  to  execution  in  common-law  causes,  is  not  in  con- 
flict with  constitutional  cause  prescribing  equity  jurisdiction  of  Federal 
courts. 

Approved  in  Sage  v.  St.  Paul  etc:  Ry.  Co.,  47  Fed.  4,  following  rule ; 
Lee  V.  Circuit  Judge,  101  Mich.  408,  59  N.  W.  646,  holding  statute 
authorizing  such  proceeding  not  repugntint  to  Michigan  Constitution; 
Field  V.  Hastings,  65  Fed.  280,  arguendo. 

Discovery  will  not  be  compelled,  in  equity,  to  assist  suit  in  another 
court,  if  latter  is,  of  itself,  competent  to  grant  such  relief. 

Approved  in  Mutual  Reserve  Fund  Life  Assn.  v.  Phelps,  190  U.  S. 
159,  47  L.  Ed.  995,  23  Sup.  Ct.  710,  holding  Federal  court  has  no  juris- 
diction to  enjoin  State  court  after  passing  judgment  where  other  matters 
supplementary  to  case  were  being  considered  in  execution  of  judgment; 
United  States  v.  Bitter  Root  Development  Co.,  133  Fed.  280,  66  C.  C.  A. 
652,  denying  Federal  equity  jurisdiction  of  'suit  for  discovery  and  for 
final  relief  which  consists  of  enforcement  of  purely  legal  demand ;  Brown 
V.  McDonald,  130  Fed.  969,  refusing  to  entertain  bill  of  discovery  to 
ascertain  names  of  stockholders  of  corporation  against  whom  complain-* 
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ant  desires  to  bring  suit  for  collection  of  assessment;  Regina  Music  Box 
Co.  V.  F.  G.  Otto  &  Son,  124  Fed.  748,  holding  Federal  equity  court 
will  not  enforce  State  statute  for  supplementary  proceedings  iu  aid  of 
execution,  which  provides  statutory  legal  remedy  as  substitute  for  cred- 
itor's bill;  Safford  v.  Ensign  Mfg.  Co.,  120  Fed.  482,  56  C.  C.  A.  630, 
holding  Federal  court  of  eqiiity  is  without  jurisdiction  where  bill  is 
based  on  contract  and  prays  for  discovery  and  accounting,  there  bein.<^ 
a  complete  legal  remedy;  Hudson  v.  Wood,  119  Fed.  769,  holding  de- 
fendant debtor  of  judgment  debtor  in  creditor's  suit  cannot  object  to 
making  discovery  because  bill  waives  answer  under  oath;  dissenting 
opinion  in  Wright  v.  Superior  Court,  139  Cal.  479,  73  Pac.  150,  majority 
holding  action  pending  in  one  Superior  Court,  another  Superior  Court 
c&nnot  enter  bill  of  discovery  and  enjoin  proceedings^  in  first  court  except 
preventing  multiplicity  of  suits;  United  States  v.  McLaughlin,  11  Sawy. 
142,  24  Fed.  825,  holding  bills  for  discovery  are  not  favored ;  McClaskey 
V.  Barr,  40  Fed.  560,  arguendo. 

Right  to  discovery  by  bill  where  statutes  provide  for  examination 
of  party  before  trial.    Note,  24  L.  R.  A^  189. 

Miscellaneous.  Cited  in  Williams  v.  Crabb,  117  Fed.  197,  59  L.  R.  A. 
425,  54  C.  C.  A.  213,  holding  State  legislature  cannot  confer  substantive 
rights  in  suit  inter  partes  unavailable  to  other  citizens,  nor  deprive  Fed- 
eral court  of  jurisdiction  on  point  of  citizenship. 

106  XT.  8.  669-667,  26  Im.  Ed.  1136,  COBBIN  V.  OOUKTY  OF  BLACKHAWK. 

Suit  to  compel  specific  performance  of  contract  cannot  be  maintained, 
under  §  629,  Bev.  Stats.,  in  Circuit  Court,  by  assignee,  if  assignor  could  not 
have  sued  there. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  60  L.  Ed.  880,  26  Sup. 
Ct.  220,  applying  rule  to  foreclosure  of  trust  deed;  Glass  v.  Concordia 
Parish  Police  Jury,  176  U.  S.  210,  44  L.  Ed.  487,  20  Sup.  Ct.  347,  holding 
Probate  Court  ordering  sale,  purchaser  of  warrants  is  'assignee  within 
congressional  act  1875  and  can  sue  in  Federal  court  if  suit  were  enter- 
tainable  before  assignment;  Ban  v.  Columbia  So.  R.  Co.,  117  Fed.  26, 
54  C.  C.  A.  407,  holding  partner  cannot  bring  suit  in  Federal  court  in 
his  own  right  and  as  assignee  of  his  copartner  unless  bill  shows  diverse 
citizenship  of  firm ;  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Cos., 
108  Fed.  455,  holding  fire  insurance  policy  requiring  insurer's  consent 
to  transfer  property  creates  new  contract  between  insurer  and  trans- 
feree, and  latter  can  sue  in  his  own  name;  Shoecraft  v.  Bloxham,  124 
U.  S.  735,  31  L.  Ed.  576,  8  Sup.  Ct.  689,  and  Plant  Inv.  Co.  v.  Key  West 
Ry.  Co.,  152  U.  S.  76,  88  L.  Bd.  860,  14  Sup.  Ct.  485,  as  to  contract 
to  convey  land ;  Bernards  Twp.  v.  Stebbins,  109  U.  S.  354,  27  L.  Ed.  961, 
3  Sup.  Ct.  261,  arguendo. 
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Distinguished  in  Oak  Grove  Const.  Co.  v.  Jefferson  County,  219  Fed. 
861,  135  C.  C.  A.  528,  prohibition  of  suit  upon  assigned  right  of  action 
did  not  apply  to  action  by  Alabama  corporation  t)n  Tennessee  contract 
to  perforin  public  work  for  Tennessee  County,  where  contract  was  as- 
signed by  Tennessee  partnership  and  recovery  is  sought  upon  disputed 
items  accruing  subsequent  to  assignment;  Hoadley  v.  Day,  128  Fed.  304, 
holding  25  Stat.  552,  limiting  Federal  jurisdiction  over  suits  in  promis- 
sory notes  by  assignees,  does  not  prevent  jurisdiction  in  foreclosure 
trust  deed  securing  accommodation  notes;  Jewett  v.  Bradford  Sav. 
Bank,  45  Fed.  802,  asserting  jurisdiction  of  suit  to  compel  transfer  of 
stock  on  books. 

Suit  to  enforce  obligation  of  contract  is  suit  to  recover  its  content9, 
under  §  629,  Bev  Stats.,  relating  to  suits  by  assignees. 

Approved  in  Power  &  Irrigation  Co.  v.  Capay  Ditch  Co.,  226  Fed.  641 , 
bill  in  nature  of  mortgagor's  bill  to  redeem,  based  upon  effect  imposed 
by  State  statute  upon  instrument  executed  by  complainant's  predecessor 
to  defendant,  and  upon  conveyance  of  legal  title  to  land  by  trustees  of 
complainant 's  predecessor  to  complainant,  was  not  suit  based  upon  chose 
in  action  within  meaning  of  Judicial  Code,  March  3, 1911 ;  Farr  v.  Hobe- 
Peters  Land  Co.,  188  Fed.  I4,  110  C.  C.  A.  160,  suit  to  quiet  title  to 
land  and  for  cancellation  of  tax  deeds  under  which  defendant  claims, 
where  complainant  sues  as  assignee  of  mortgage  and  of  certificate  of 
purchase  in  foreclosure  proceedings,  iS  suit  to  recover  contents  of  such 
instruments,  and  cannot  be  maintained  in  Federal  court,  unless  main- 
tainable before  assignment  was  made;  Sullivan  v.  Ayer,  174  Fed.  201, 
suit  to  recover  contents  of  judgment,  which  was  chose  in  action  within 
meaning  of  Federal  Judiciary  Act,  not  maintainable  by  bank,  could  not 
be  maintained  by  its  assignee;  Gk>rman-Wright  Co.  v.  Wright,  134  Fed. 
365,  67  C.  C.  A.  345,  pledgee  of  stock*cannot,  on  account  of  diversity  of 
citizenship  between  himself  and  corporation,  s^e  latter  in  Federal  court 
for  appointment  of  receiver  where  pledgor  is  citizen  of  same  State 
as  corporation;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  120,  121,  66 
C.  C.  A.  179,  suit  by  assignee  of  oral  contract  to  recover  money  due 
thereon  cannot  be  maintained  in  Federal  c^urt  unless  assignor  could  sue 
therein ;  New  Orleans  v.  Benjamin,  153  U.  S.  433,  38  L.  Ed.  772,  14  Sup. 
Ct.  912,  applying  rule  in  suit  on  city  warrants ;  Mexican  Nat.  Ry.  Co.  v. 
Davidson,  157  U.  S.  206,  39  L.  Ed.  674,  15  Sup.  Ct.  564,  applying  rule 
on  railroad  bonds ;  Simons  v.  Ypsilanti  Paper  Co.,  33  Fed.  195,  applying 
rule  in  suit  for  damages  for  refusal  to  accept  goods  under  contract  of 
sale;  Republic  Iron  Min.  Co.  v.  Jones,  37  Fed.  722,  723,  2  L.  B.  A.  747, 
748,  applying  rule  on  lease;  Hudson  v.  Bishop,  38  Fed.  681,  applying 
rule  on  guardian's  bond;  Jackson  &  Sharp  Co.  v.  Pearson,  60  Fed.  118, 
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applying  ral«  on  county  bonds ;  Coler  t.  Grainger  County,  74  Fed.  22, 
20  C.  C.  A.  267,  applying  rule  on  contract  to  pay  money  for  stock. 

Distinguished  in  Brooks  v.  Laurent,  98  Fed.  651,  39  C.  C.  A.  201,  hold- 
ing lessor  may  sue  assignee  of  lessee  in  Federal  court,  diverse  citizen- 
ship existing,  though  defendant  assignor  was  of  lessor's  State. 

In  suit  by  assignee  of  chose  in  action  in  Circuit  Court,  averment  of 
assignor's  Jurisdictional  capacity  is  necessary. 

Approved  in  Hampton  v.  Truckee  Canal  Co.,  9  Sawy.  383,  19  Fed. 
3,  suit  to  foreclose  mechanics'  liens;  Adams  v.  County  of  Republic,  23 
Fed.  212,  arguendo. 

Miscellaneous.  Cited  in  Vincent  Oil  Co.  v.  Gulf  Refining  Co.,  195 
Fed.  435,  115  C.  C.  A.  336,  oil  company  which  is  assignee  of  undivided 
half  interest  in  oil  lease  and  in  exclusive  possession  is  indispensable 
party  to  suit  to  establish  validity  of  prior  lease,  necessary  effect  of 
which  would  be  to  invalidate  its  own  and  interfere  with  its  exclusive 
possession. 

105  U.  8.  effr-mi,  26  L.  Ed.  1204,  POST  ▼.  SDFEBVISOBS  OF  KENDALL 

OOUIITY. 

■ 

*  Whether  act  of  legislature  is  or  is  not  a  law  is  Judicial  question  to  be 
determined  by  court. 

Approved  in  Portland  Gold  Min.  Co.  v.  Duke,  191  Fed.  696,  113 
C.  C.  A.  316,  where  it  became  necessary  for  court  to  determine  whether 
purported  statute  was  legally  enacted,  and  journal  failed  to  show  entry 
of  final  vote  as  Constitution  required,  parol  evidence  was  admissible  to 
show  that  page  containing  such  entry  had  been  abstracted  after  legisla- 
ture  adjourned ;  State  v.  Bowman,  90  Ark.  176,  118  S.  W.  712,  vote  on 
act  to  define  and  punish  offenses  against  public  peace  and  tranquillity 
having  been  taken  by  yeas  and  nays,  entered  on  journal,  duly  signed 
by  Governor,  deposited  with  Secretary  of  State  and  published  as  law, 
was  legally  enacted;  Rio  Grande  Sampling  Co.  v,  Catlin,  40  Colo.  459, 
94  Pac.  325,  question  whether  constitutional  requirements  were  observed 
in  passage  of  bill  through  either  branch  of  legislature  involves  finding 
of  fact  and  issue  must  be  presented  for  determination  of  court;  Lyons 
V.  Woods,  153  U.  S.  663,  38  L.  Ed.  859, 14  Sup.  Ct.  965,  The  Railroad  Tax 
Cases,  8  Sawy.  293, 13  Fed.  767,  Comstock  v.  Tracey,  46  Fed.  171,  Weeks. 
V.  Smith,  81  Me.  546,  18  Atl.  326,  State  v.  Searoy,  39  Mo.  App.  406,  and 
Counterman  v.  Dublin  Twp.,  38  Ohio  St.  517,  all  following  rule;  People 
V.  Petrea,  92  N.  Y.  139,  on  point  that  court  may  resort  to  any  means  to 
determine  constitutionality  of  law;  Union  Bank  v.  Commissioners  of 
Town  of  Oxford,  119  N.  C.  225,  25  S.  E.  969,  34  L.  R.  A.  490,  arguendo. 
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CkmstmctUm  vnif  omily  glTon  to  8tate  OoBBtttiitlaii  by  blgliMt  SUtt 
court  Is  binding  on  Foderal  courts  ss  role  of  decision. 

Approved  in  Wilkes  County  Commrs.  v.  Cder,  180  U.  S.  521,  45  L.  Ed. 
651»  21  Sup.  Ct.  463,  holding  Federal  court  follows  State  court  declaring 
the  State  law  at  time  bonds  were  put  upon  the  market;  School  Dist. 
No.  11  V.  Chapman,  152  Fed.  890,  82  C.  C.,A.  35,  provision  of  Nebraska 
Constitution  requiring  yeas  and  nays  on  final  passage  of  bill  by  legis* 
lature  to  be  entered  on  journal  of  each  House,  as  construed  by  State 
Supreme  Court,  does  not  apply  to  vote  of  concurrence  by  either  House 
in  amendment  adopted  by  other  House;  Thompson  v.  McConnell,  107 
Fed.  36,  46  C.  C.  A.  124,  holding  decision  of  State  court  showing  the 
State's  policy  to  liberally  construe  its  exemption  statutes  is  binding 
on  the  Federal  court ;  Cumberland  Bldg.  &  L.  Assn.  v.  Sparks,  106  Fed. 
102,  holding  decisions  of  State  court  regarding  recording  of  mortgages, 
and  notice  thereby  given,  establishes  rule  of  property  and  will  be  fol- 
lowed by  Federal  court ;  Louisville  &  N.  R.  Co.  v.  Lansf ord,  102  Fed.  66, 
42  C.  C.  A.  160,  holding  Supreme  Court  of  Alabama  upholding  constitu- 
tionality of  State  statute  givii^  damages,  Federal  court  will  be  bound 
thereby ;  Norton  v.  Shelby  County,  118  U.  S.  440,  80  L.  Ed.  185,  6  8ap. 
Ct.  1125,  similarly  as  to  State  court's  decision  as  to  existence  of  public 
office ;  Bucher  v.  Cheshire  Ry.  Co.,  125  U.  S.  583,  81  L.  Ed.  798,  8  Sup. 
Ct.  978,  construing  State  Sunday  law;  Bauserman  v.  Blunt,  147  U.  S. 
653,  87  L.  Ed.  818,  13  Sup.  Ct.  469,  statute  of  limitations ;  Wade  v. 
Travis  County,  174  U.  S.  508,  49  L.  Ed.  1064,  19  Sup.  Ct.  718,  statute 
authorizing  county  bonds ;  Singer  Mfg.  Co.  v.  Wright,  33  Fed.  128,  occu- 
pation tax  law;  Jersey  City  Gas-Light  Co.  v.  United  Gas  Imp.  Co.,  46 
Fed.  268,  construing  lease;  New  York  etc.  Ry.  Co.  v.  Cockcroft,  49  Fed. 
4,  decisions  as  to  sufficiency  of  appeals  in  special  cases;  Pacific  Rolling- 
Mills  Co.  y.  James  Street  Const.  Co.,  68  Fed.  969,  16  C.  C.  A.  68,  fol- 
lowing State  decisions  fixing  lienors'  rights;  Hearfield  v.  Bridges,  75 
Fed.  51,  21  C.  C.  A.  212,  State  construction  of  statute  relating  to  com- 
munity property. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  896,  408. 

Act  of  legislature,  held  by  bigliest  State  court  not  to  be  statute  of* 
State  because  not  passed  in  accordance  with  State  Constitution,  cannot  be 
regarded  as  sncli  by  Federal  courts. 

Approved  in  Stickney  v.  Kelsey,  209  U.  S.  420,  52  L.  Ed,  864,  28 
Sup.  Ct.  508,  assignments  of  error  alleging  that  State  court  erred  in 
decision  of  cause  present  no  Federal  question  for  consideration  of  Su- 
preme Court  on  writ  of  error  to  State  court;  Portland  Gold  Min.  Co.  v. 
Duke,  164  Fed.  183,  184,  90  C.  C.  A.  166,  act  of  Colorado  legislature 


861    POST  V.  SUPERVISORS  OF  KENDALL  CO.    106  U.  S.  667-671 

abrogating  feliow-servant  rule  never  became  law,  because,  a3  held  by 
State  Supreme  Court,  and  ae  shown  by  legislative  journals,  constitu- 
tional mandate  relating  to  entry  of  vote  upon  final  passage  of  bill  was 
not  observed;  Federal  Lead  Co.  v.  Swyers,  161  Fe4.  691,  88  C.  C.  A. 
547,  decisions  of  Missouri  Courts  of  Appeal  are  not  decisions  of  high- 
est judicial  tribunal  of  State  and  are  not  binding  on  Federal  courts  in 
their  construction  of  local  statutes;  United  States  v.  Andem,  158  Fed. 
999,  rule  established  by  decision  of  courts  of  New  Jersey  that  engrossed 
act  of  legislature  duly  approved,  signed  and  filed  is  conclusive  evidence 
of  its  contents,  and  cannot  be  contradicted  by  other  evidence,  is  one 
relating  to  construction  of  State  statutes  and  is  binding  on  Federal 
courts;  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  188,  97 
S.  W.  792,  constitutional  provision  requiring  interchange  and  switching 
of  cars  between  connecting  carriers  in  transfer  and  delivery  of  freight 
is  not  invalid  as  interference  with  interstate  conmierce;  State  ex  rel. 
Caillouet  v.  Laiche,  105  La.  88,  29  South.  701,  holding  bill  passing  one 
House  and  amended  by  second,  but  amendment  never  concurred  in  by 
first  House,  the  act  was  unconstitutional;  Board  of  Commrs.  of  Stanley 
County  V.  Coler,  96  Fed.  290,  37  C.  C.  A.  484,  following  rule;  In  re 
Duncan,  139  U.  S.  456,  35  L.  Ed.  222,  11  Sup.  Ct.  575,  construing  penal 
statute  ;"Leeper  v.  Texas,  139  U.  S.  467,  86  L.  Ed.  227,  11  Sup.  Ct.  679, 
holding  question  as  to  validity  of  State  laws  is  not  Federal  one ;  Weeks 
V.  Smith,  81  Me.  650, 18  Ati.  328,  and  Caldwell  v.  Wilson,  121  N.  C.  458, 
28  S.  E.  557,  arguendo.     . 

Distinguished  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S. 
546,  48  L.  Ed.  786,  24  Suj).-  Ct.  576,  independent  judgment  as  to  validity 
6t  mechanic's  lien  law  under  State  Constitution  exercised  by  Federal 
court,  irrespective  of  State  decisions  rendered  prior  to  commencement 
of  suit  but  after  rights  of  parties  fixed  by  contract;  Board  of  C<»mnrs. 
of  Hertford  County  v.  Tome,  153  Fed.  87,  88,  89,  82  C.  C.  A.  216,  where 
township  railroad  aid  bonds  were  issued  under  State  statute  and  passed 
into  hands  of  nonresident  holders  for  value  at  time  when  no  decision 
of  State  court  had  intimated  that  Constitution  would  be  so*construed 
as  to  invalidate  bonds,  Federal  courts  are  not  bound  by  decision  that 
bond  act  was  illegally  passed. 

What  attacks  may  be  made  on  statutes  showing  illegal  enactment 
Note,  85  Am.  Deo.  359,  363. 

Tbat  which  is  not  a  law  can  give  no  validity  to  bonds  purporting  to 
"be  issued  under  it,  even  in  hands  of  bona  fide  holders. 

Approved  in  Gilson  v.  Dayton,  123  U.  S.  61,  31  L.  Ed.  75,  8  Sup.  Ct. 
67,  and  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  320,  44 
L.  R.  A.  256,  31  S.  E.  485,  all  following  rule. 
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Copies  of  journals  of  legislature,  certilied  by  Secretary  of  State,  as  well 
as  printed  Jonmals  pnblldied  according  to  law,  competent  evidence  of  pro- 
ceedings. 

Approved  in  Chavez  v.  Luna,  5  N.  M.  188,  21  Pac.  346,  following 
rule;  Union  Bank  v.  Commissioners  of  Town  of  Oxford,  119  N.  C.  225, 
S4  L.  B.  A.  490,  25  S.  E.  969,  holding  journals  examinable  to  see  whether 
Constitution  complied  with;  Jones  v.  United  States,  137  U.  S.  216,  S4 
L.  Ed.  697,  11  Sup.  Ct.  85,  holding  journal  admissible  to  determine  date; 
Common  Council  of  Detroit  v.  Board  of  Assessors,  91  Mich.  85,  16 
L.  R.  A.  64,  51  N.  W.  790,  holding  printed  supplement  is  to  be  con- 
sidered as  part  of  journal  (but  see  dissenting  opinion  in  91  Mich.  133, 
16  L.  R.  A.  75,  51  N.  W.  804) ;  People  v.  Clayton,  5  Utah,  605,  18  Pac. 
632,  holding  record,  certified  and  filed,  is  conclusive;  dissenting  opinion 
in  Ritchie  v.  Richards,  14  Utah,  369,  47  Pac.  677,  majority  holding  signa- 
tures of  proper  officers  to  laws  are  conclusive  of  r^fularity  of  passage. 

Distinguished  in  Field  v.  Clark,  143  U.  S.  679,  86  L.  Ed.  805,  12  Sup. 
Ct.  500,  holding  signing  of  bill  by  presidents  of  houses  of  Congress  and 
approval  by  President  renders  law  unimpeachable. 

Legislative  journals  as  evidence.    Note,  51  Am.  Dec.  617,  621. 

Imp>eachment  of  act  of  legislature  by  reference  to  legislative  jour- 
nals.   Note,  9  Ann.  Cas.  583. 

Conclusiveness  of  enrolled  bill.    Notes,  28  L.  R  A.  347;  40  L.  R.  A. 
(N.  S.)  8,  87. 

106  XT.  a  671-691,  26  L.  Ed.  1206,  HABVEY  ▼.  XJHITBB  BTATSa 

Bids  for  bridge  masonrj,  sabmitted  at  Invitation  of  War  Department^ 
congtmed. 

Approved  in  Harvey  v.  United  States,  113  U.  S.  244,  28  L.  Ed.  987, 

5  Sup.  Ct.  465,  arguendo. 

Court  of  Claima  had  pow.er,  under  special  act  of  Congress,  passed 
Angnst  14,  1876,  to  reform  contract  for  bridge  piers  on  equitable  principles 
and  render  judgment  upon  it  as  reformed. 

Distinguished  in  United  States  v.  Milliken  Imprinting  Co.,  202  U.  S. 
175,  50  L.  Ed.  983,  26  Sup.  Ct.  572,  refusing  to  reform  government  con- 
tract for  printing  revenue  stamps  by  incorporating  clauses  in  prior  com- 
munication from  internal  revenue  commissioner  to  contractors  then  en- 
gaged on  work. 

Reformation  of  contracts.    Note,  65  Am.  8t.  Rep.  485. 

Rule  in  regard  to  findings  of  fact  by  Court  of  Claims  has  no  reference 
to  case  of  equity  jurisdiction  conferred  in  special  case  by  special  act.  in 
such  case,  Supreme  Court  must  review  law  and  fact  as  in  other  equity  cases. 
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Approved  in  United  States  v.  Old  Settlers,  148  U.  S.  464,  37  L.  Ed- 
523,  13  Sup.  Ct.  665,  and  La  Abra  Silver  Min.  Co.  v.  United  States,  175 
U.  S.  464,  466,  44  L.  Ed.  288,  20  Sup.  Ct.  168,  both  following  rule ;  Wm. 
Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United  States,  239  U.  S.  229,  231, 
60  L.  Ed.  241,  242,  36  Sup.  Ct.  73,  74,  upholding  Rnding  of  Court  of 
Claims  that  there  was  no  mutual  mistake  in  execution  of  release,  and 
claimant  was  not  entitled  to  damages  caused  by  delay  of  government  in 
furnishing  material  for  construction  of  battleship ;  United  States  v.  Sey- 
mour, 10  App.  D.  C.  310,  act  of  Congress  conferring  upon  this  court  juris- 
diction to  entertain  appeals  from  Commissioner  of  Patents  in  certain 
cases  is  valid  exercise  of  constitutional  power  of  Congress ;  United  States 
V.  Milliken  Imprinting  Co.,  208  U.  S.  174,  60  L.  Ed.  983,  26  Sup.  Ct.  572, 
ai^endo. 

Distinguished  in  McClure  v.  United  States,  116  U.  S.  149,  29  L.  Ed. 
573,  6  Sup.  Ct.  322,  holding  special  act,  conferring  power  to  adjust  pay- 
master's accounts  gave  no  equity  jurisdiction. 

^nOS  17.  B.  691-696^  26  Ii.  Ed.  1108,  SWIFT  CO.  T.  tTNITED  STATES. 

0nder  act  of  July  14,  1870,  chapter  255,  proprietors  of  articles  enumer- 
ated In  Schedule  O,  who  furnish  their  own  dies,  are  entitled  to  ten  per  cent 
commiMion  on  amount  of  stamps  purchased  over  five  hundred  dollars. 

Approved  in  Swift  Co.  v.  United  States,  111  U.  S.  24,  28  L.  Ed.  342, 
4  Sup.  Ct.  245,  following  rule. 

Rule  giving  determinlnir  weight  to  contemporaneous  construction  put 
upon  statute  hy  executive  officers  applies  only  in  caaea  of  ambiguity  and 
doubt. 

Approved  in  Houghton  v.  Payne  194  U.  S.  100,  48  It.  Ed.  891,  24  Sup. 
Ct.  590,  books  complete  in  themselves  and  published  at  stated  intervals 
and  in  consecutive  numbers  are  not  entitled  to  second-class  postal  rates 
under  Comp.  Stats.  190i,  p.  2646 ;  United  States  v.  Edmonston,  181  U.  S. 
514  (see  45  L.  Ed.  978),  21  Sup.  Ct.  720,  holding  purely  voluntary  pay- 
ment by  mistake  of  two  dollars  and  fifty  cents  per  acre  for  public  land 
instead  of  one  dollar  and  twenty-five  cents  gives  no^  lawful  claim  against 
United  States  for  repayment  of  overcharge;  Fairbank  v.  United  States, 
181  U.  S.  308,  310,  45  L.  Ed.  873,  874,  21  Sup.  Ct.  658,  659,.holding  stamp 
tax  on  bill  of  lading  is  equivalent  to  tax  on  articles  included,  hence  tax 
on  exports,  and  is  constitutionally  prohibited ;  Tucker  v.  Williamson,  229 
Fed.  211,  under  Harrison  Narcotic  Act,  regulation  of  Commissioner  of 
Internal  Revenue  denying  registration  and  exemption  to  licensed  physi- 
cian, who  does  not  see  patents  but  bases  prescriptions  upon  statements 
received  through  mails,  is  valid ;  Magruder  v.  Belle  Fourche  Valley  Water 
Users'  Assn.,  219  Fed.  78,  133  C.  C.  A.  524,  courts  have  power  to  deter- 
mine questions  whether  charges  for  water  are  illegal,  and  acts  depriving^ 
shareholders  of  water  users'  association  of  water  and  canceling  water 
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rights  and  homestead  rights  for  failure  to  pay  such  charges  are  justified 
by  law,  although  Secretary  of  Interior  has  already  decided  them;  Hem- 
mer  v.  United  States,  204  Fed.  905,  123  C.  C.  A.  194,  construction  of 
statute  by  Land  Department  is  not  conclusive  upon  court,  and  act  of  1884 
did  not  extend  restriction  upon  alienati<Hi  of  homesteader  under  act  of 
1875  from  five  to  twenty-five  years;  Knight  v.  Shelton,  134  Fed.  434, 
detennining  legality  of  adoption  of  proposed  amendment  to  Arkansas 
Constitution;  United  States  v.  Dietrich,  126  Fed.  676,  holding  contract 
lawful  in  conception,  but  unlawful  subsequently  because  of  some  event, 
is  thereby  dissolved  and  terminated  so  far  as  it  remains  executory; 
Deming  v.  McClaughry,  113  Fed.  641,  51  C.  C.  A.  349,  holding  words  of 
statute  being  clear  and  meaning  plain,  these  must  prevail  notwithstand- 
ing the  opposing  opinions  of  officers  of  other  departments  of  the  gov- 
ernment ;  Deweese  v.  Smith,  106  Fed.  445,  66  L.  R.  A.  971,  45  0.  C.  A. 
408,  holding  controller  of  currency  under  Revised  Statutes  may  succes- 
sively assess  shareholders  of  insolvent  national  bank  and  receiver  may 
sue  to  collect  full  liability  of  each;  United  States  v.  Graham,  HO  U.  S. 
221,  28  L.  Ed.  127,  3  Sup.  Ct.  583,  construing  statute  allowing  mileage^ 
to  naval  officers;  Five  Per  Cent  Cases,  110  U.  S.  485,  28  L.  Ed.  202,  4 
Sup.  Ct.  218,  five  per  cent  act;  United  States  v.  Tanner,  147  IT.  S.  663, 
37  L.  Ed.  322,  13  Sup.  Ct.  437,  act  allowing  mileage  to  marshals;  United 
States  V.  Alger,  152  U.  S.  397,  38  L.  Ed.  488, 14  Sup.  Ct.  635,  act  relating 
to  retired  pay  of  army  officers ;  Northern  Pac.  Ry.  Co.  v.  Sanders,  47  Fed. 
609,  railroad  land  grant ;  Hartman  v.  Warren,  76  Fed.  162,  22  C.  C.  A. 
30,  and  McFadden  v.  Mountain  View  Min.  Co.,  87  Fed.  166,  acts  open- 
ing Indian  reservation. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Gas.  62. 

105  IT.  B.  696-701,  26  L  Ed.  1213,  EX  PARTE  MASON. 

Supreme  Court  cannot  order  dlscluurge  under  writ  of  habeas  ccxpoB  of 
person  Imprisoned  by  order  of  court-martial  acting  within  Jurisdiction  and 
authorized  to  render  sentence  complained  of;  whether  court  could  issue  writ 
in  his  behalf  at  all,  quaere. 

Approved  in  Carter  v.  McClaughry,  183  U.  S.  383,  46  L.  Ed.  246,  22 
Sup.  Ct.  188, "holding  sentence  of  courts-martial  affirmed  by  military 
tribunal  of  last  resort  binds  civil  courts  except  where  such  was  void  for 
want  of  absolute  power;  Ex  parte  Jim  Hong,  211  Fed.  76, 127  C.  C.  A.  569, 
Chinese  person  arrested  in  exclusion  proceedings  before  United'  States 
commissioner  is  not  entitled  to  discharge  on  habeas  corpus  on  ground  that 
he  possessed  certificate  of  residence  as  merchant  entitling  him  to  remain 
in  United  States ;  Dillingham  v.  Booker,  163  Fed.  698,  16  Ann.  Cas.  127. 
18  L.  R.  A.  (N.  S.)  956,  90  C.  C.  A.  280,  civil  court  should  not  interfere 
by  habeas  corpus  to  discharge  minor  enlisted  in  navy  without  parents' 
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consent,  where  snch  minor  is  on  trial  by  court-martial  on  charge  of  de- 
sertion or  fraudulent  enlistment;  In  re  Brodie,  128  Fed.  666,  63  C.  C.  A. 
419,  upholding  sentence  of  court-martial  prescribing  confinement  at  hard 
labor  at  such  place  as  reviewing  authority  may  direct  for  life;  Palmer 
V.  CoUaday,  18  App.  D.  C.  430,  reversing  order  of  lower  court  discharging 
prisoner  on  habeas  corpus,  where  showing  before  United  States  com- 
missioner was  sufficient  to  justify  holding  prisoner  to  await  action  of 
grand  jury  upon  charge  of  making  false  statement  as  to  eligribility  of 
candidate  for  appointment  in  civil  service;  Dowling  v.  Lee,  68  Fla.  26, 
66  South.  143,  commissioned  officer  of  Florida  national  guards  tried 
and  convicted  of  two  offenses  by  general  court-martial  cannot  be  dis- 
charged by  habeas  corpus  proceedings,  although  one  offense  was  not 
offense  under  Florida  laws;  McGorray  v.  Murphy,  80  Ohio  St.  417,  17 
A  Tin.  Gas.  444,  88  N.  E.  882,  proceedings  of  military  court  having  juris- 
diction of  offense  charged)  and  of  offender,  cannot  be  reviewed  on  habeas 
corpus;  Kurtz  v.  Moffitt,  115  U.  S.  500,  29  L.  Ed.  461,  6  Sup.  Ct.  152, 
Smith  V.  Whitney,  116  U.  S.  177,  29  L.  Ed.  604,  6  Sup.  Ct.  575,  and  John- 
son V.  Sayre,  158  U.  S.  115,  118,  39  L.  Ed.  917,  15  Sup.  Ct.  776,  777,  all 
holding,  if  court-n^artial  has  jurisdiction,  civil  court  cannot  review  pro- 
ceedings in  any  case;  Homer  v.  United  States,  No.  2,  143  U.  S.  578,  S6 
L.  Ed.  269,  12  Sup.  Ct.  525,  refusing  to  examine  merits  of  commitment 
where  Circuit  Court  had  jurisdiction;  Ex  parte  Brandon,  49  Ark.  144, 
4  S.  W.  452,  refusing  to  release  prisoner  committed  by  City  Court  having 
jurisdiction. 

Distinguished  in  United  States  v.  Praeger,  149  Fed.  485,  decision  of 
court-martial  that  questions  put  to  civilian  witness  are  proper  is  not  con- 
clusive on  civil  courts  on  question  of  contempt  in  refusing  to  answer. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  203. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Gas.  446. 

Assault  by  soldier  on  guard  at  jail,  with  Intent  to  kill  civilian  prisoner 
confined  therein,  1b  military  offense,  triable  by  court-martial,  where  munici- 
pal authorities  take  no  steps  for  prosecution. 

Approved  in  Grafton  v.  United  States,  206  U.  S.  346,  11  Ann.  Gas. 
640,  51  L.  Ed.  1088,  27  Sup.  Ct.  749,  soldier  in  army,  acquitted  by  court- 
martial  of  homicide  alleged  to  have  been  committed  in  Philippine  Islands 
cannot  be  subsequently  tried  in  territorial  civil  courts. 

Where  offense  charged  is  actually  crime  against  society,  punishable  by 
imprisonment  in  penitentiary,  court-martial  may  inflict  that  punishment, 
and  in  addition  subject  offender  to  dishonorable  discharge  and  forfeiture  of 
pay  and  allowances. 
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Approved  in  In  re  Stubbs,  133  Fed.  1015,  eonrt-martial  may  sentence 
soldier  convicted  of  violation  sixty-second  article  of  war  to  five  years' 
imprisonment. 

105  U.  S.  701-703,  26  L.  Ed.  1109,  WX7BTS  v.  HOAGIiAND. 

Writ  of  error  does  not  operate  as  supersedeas  unless  served  witbin  pre- 
scribed time  after  date  of  Judgment  sought  to  be  reviewed. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  490,  upholding  right  of 
removal  of  criminal  case  where  defendant  discriminated  against  in  selec- 
tion of  jury;  Cresat  v.  Cresat,  64  W.  Va.  584,  4(5  S.  E.  584,  date  of  decree 
as  shown  by  record  marks  time  from  which  statute  of  limitations  govern- 
ing appeal  therefrom  commences  to  run;  GK)odrich  v.  Wilson,  135  Mass. 
33,  arguendo. 

Writ  of  error  from  United  States  Supreme  Court  as  staying  pro- 
ceedings in  State  court.    Note,  Ann.  Oas.  1912A,  260,  261. 

Practice  and  procedure,  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.     Note,  66  L.  R.  A.  837,  848. 

Miscellaneous.  Cited  in  Shanks  v.  Delaware  etc.  R.  R.  Co.,  239  U.  S. 
557,  L.  R.  A.  19160,  797,  60  L.  Ed.  437,  36  Sup.  Ct.  189,  employee  injured 
while  taking  down  and  putting  up  fixtures  in  machine-shop  of  railroad 
engaged  in  interstate  and  intrastate  commerce  cannot  recover  under 
Federal  Employers'  Liability  Act,  though  on  other  occasions  his  employ- 
ment relates  to  interstate  commerce. 

105  IT.  S.  703-709,  26  K  Ed.  1216,  STEVENSON  v.  TEXAS  &  PAC.  BY.  00. 

Execution  lien  is  superior  to  unrecorded  mortgage,  and  porchaser  at 
execution  sale,  without  notice,  Is  entitled  to  all  creditor's  rights,  although 
mortgage  is  recorded  before  sale. 

Approved  in  Commercial  Bank  v.  Sandford,  99  Fed.  157,  holding  bill 
foreclosing  realty  mortgage  not  multifarious  in  joining  defendants  claim- 
ing title  under  tax  sale  against  mortgagor,  sale  made  after  execution  of 
mortgage;  Manogue  v.  Bryant,  15  App.  D.  C.  260,  judgment  creditor 
having  knowledge,  prior  to  recovery  of  judgment  of  uses  of  building  and' 
of  improbability  that  reasonable  person  would  make  loan  upon  undi- 
vided part  of  building  is  charged  with  notice  of  equitable  right  of 
mortgagee  to  have  misdescription  in  mortgage  corrected;  McFadden  v. 
Blocker,  2  Ihd.  Ter.  295,  58  L.  R.  A.  878,  48  S.  W.  1054,  where  mort- 
gage IS  unrecorded,  chattel  mortgagor  in  possession  is  regarded  as  abso- 
lute owner  as  to  ^attaching  creditors,  and  mortgagee  has  no  right  to 
property  as  against  such  creditors ;  Hefner  v.  Northwestern  Life  Ins.  Co., 
123  U.  S.  755,  31  L.  Ed.  312,  8  Sup.  Ct.  341,  arguendo. 

Priority  of  liens  of  judgment  or  of  prior  unrecorded  conveyance. 
Note,  16  L.  R.  A.  673. 
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105  U.  S.  709^718,  26  L.  Ed.  1139,  MABSH  v.  McPHERSON. 

Clause  In  contract  of  sale  stating  that  vendor  thereby  d^verod  goods  to 
vendee  free  of  all  Uens,  charges  and  taxes,  passes  title  and  ric^t  to  posses- 
sion, but  does  not  prove  actual  delivery. 
Cited  in  Dakota  Stock  Co.  v.  Price,  22  Neb.  105,  34  N.  W.  101,  argnendo. 

Proof  that  vendee  accepted  goods  after  time  stipulated  for  delivery,  or 
after  acceptance  permitted  vendor  to  repair  after  discovery  of  defects,  is 
admissible  in  mitigation  of  damages  for  breach  of  contract. 

Approved  in  Thomas  China  Co.  v.  C.  W.  Raymond  Co.,  135  Fed.  28, 
67  C.  C.  A.  629,  where  contract  for  sale  of  machinery  contained  general  , 
warranty  of  fitness  for  purpose  intended,  and  there  is  further  agreement 
to  replace  defective  parts,  where  part  of  machine  broke,  purchaser  could 
repair  or  replace  same  and  recover  cost  thereof  from  seller  under  general 
warranty. 

Admissibility  in  reduction  of  damages  of  evidence  of  matters  occur- 
ring after  commencement  of  action.    Note,  Ann.  Oas.  1914A,  1037. 

Where  there  has  been  total  failure  to  deliver  goods  according  to  con- 
tract, vendee's  damages  are  to  be  measured  by  difference  between  contract 
price  and  market  price  at  time  of  breach. 

Approved  in  Gaunt  v.  Ralston  Purina  Co.,  198  Fed.  64,  117  C.  C.  A. 
168,  measure  of  damages,  for  breach  by  seller  of  contract  for  sale  of 
grain  is  difference  between  contract  price  and  market  price  at  place  of 
delivery  at  time  of  breach ;  Howard  Supply  Co.  v.  Wells,  176  Fed.  616, 
100  C.  C.  A.  70,  holding  purchaser  could  recover  special  damages  in 
action  for  breach  of  contract  for  failure  to  deliver  railroad  ties;  Rob- 
ertson V.  Halton,  156  N.  C.  219,  37  L.  R.  A.  (N.  S.)  298,  72  S.  E.  318, 
where  defendant  exchanged  mule  and  twenty  dollars  for  plaintiff's  marc, 
and  upon  plaintiff's  becoming  dissatisfied  traded  another  mare  for  mule, 
measure  of  damages  is  difference  in  value  betwieen  two  mares;  Huyett- 
Smith  Mfg.  Co.  v.  Gray,  129  N.  C.  440,  40  S.  E.  179,  holding  where 
machine  of  certain  capacity  is  sold,  none  such  being  on  market,  damages 
are  difference  between  purchase  price  and  real  value  of  one  delivered; 
Town  of  Basic  City  v.  Bell,  114  Va.  172,  Ann.  Oas.  1914A,  1031,  76 
S.  E.  341,  in  action  by  abutting  owner  for  damages  from  overflowing  of 
municipal  dam  interfering  with  access  to  property,  evidence  of  erection 
of  better  street  is  admissible  to  show  that  no  damages  were  suffered; 
Falkner  v.  Closter,  79  Iowa,  16,  44  N.  W.  208,  and  Boyer  v.  Cox,  34  Neb. 
815,  52  N.  W.  716,  both  following  rule;  Cunningham  Iron  Co.  v.  Warren 
Mfg.  Co.,  80  Fed.  880,  arguendo. 

Where  goods  delivered  are  defective,  measure  of  vendee's  damages  is 
what  it  would  cost  to  supply  deficiency,  without  regard  to  contract  price. 

Approved  in  B.  F.  Sturtevant  Co.  v.  Champion  Fibre  Co.,  232  Fed.  6, 
in  action  for  breach  of  express  warranty  of  draft-inducing  apparatus, 
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tneasnre  of  damages  was  difference  betweea  value  if  it  had  been  as  war- 
ranted and  actual  value;  Vulcan  Iron  Works  Co.  v.  Roqnemore,  175  Fed. 
16,  98  C.  C,  A,  77,  where  defendant  contracted  to  manufacture  and 
deliver  to  plaintiil  specified  steam  shovel  for  six  thousand  two  hundred 
and  fifty  dollars,  fifteen  hundred  dollars  to  be  paid  in  cash  and  balance 
by  delivery  to  defendant  of  another  shovel  owned  by  plaintiff,  value  so 
fiied  must  be  regarded  aa  value  in  determining  buyer's  measure  of  dam- 
ages for  breach  by  seller;  South  African  Reduction  v.  Peck,  120  Fed.  91, 
56  C,  C.  A.  494,  holding  where  certain  plant  was  contracted  for,  plain- 
tiff cannot  substantially  recover  for  damages  for  defendant's  breach 
without  evidence  of  value,  since  profits  were  speculative ;  North  Chicago 
etc.  Ry.  Co.  v.  Bumham,  102  Fed.  673,  42  C.  C.  A.  584,  holding  motor 
sold  without  warranty,  to  perfonn  certain  work  and  failing,  damages 
wonid  be  coat  necessary  to  remodel  to  meet  contract  requirements; 
Hampton  Guano  Co.  v.  Hill  Livestock  Co.,  168  N.  C.  450,  L.  R.  A.  191SD, 
875,  84  S.  E.  777,  where  fertilizer  was  sold  under  express  warranty  as 
to  chemical  ingredients,  but  not  results  in  use,  measure  of  damages  of 
buyer  on  breach  of  warranty  was  difference  between  article  tendered 
and  what  its  value  wonld  have  been  if  it  had  been  as  warranted;  Cable 
Co.  v.  Macon,  153  N.  C.  152,  69  S.  E.  15,  holding  measore  of  damages  for 
breach  of  warranty  in  sale  of  piano  is  lessened  value  of  piano  by  reason 
of  defects;  Hardie-Tynes  Mfg.  Co.  v.  Eastern  Cotton  Oil  Co.,  150  N.  C. 
151,  1S4  Am.  St.  Rep.  899,  63  S.  E.  677,  measure  of  damages  for  breach 
of  warranty  of  engine  is  difference  between  what  it  would  cost  to 
purchase  snch  engine  as  described  in  warranty  and  value  of  engine  re- 
ceived; Huyett  etc.  Mfg.  Co.  v.  Gray,  126  N.  C.  115,  35  S.  E.  236,  con- 
tract warranted  machine  to  be  of  certain  capacity  and  one  of  lesser  capa- 
city supplied,  damages  are  difference  between  value  of  machine  furnished 
and  the  cost  of  one  contracted  for;  Rtillwel]  Mfg.  Co.  v.  Phelps,  130  U.  S. 
527,  S2  L.  Ed.  1037,  9  Snp.  Ct.  603,  following  rale;.  Crane  Co.  v.  Columbus 
Const.  Co.,  73  Fed.  991,  20  C.  C.  A.  233,  where  articles  delivered  wei« 
of  infenor  quality;  Dushane  t.  Benedict,  120  U.  8.  639,  30  L.  Ed.  811, 
7  Sup.  Ct.  699,  arguendo. 

Miscellaneons.    Cited  in  Lawrence  t.  Porter,  63  Fed.  65,  26  L.  &  A. 
169, 11  C.  C.  A.  27,  not  in  point 

ICS  TT.  B.  11^1^,  2a  li.  £4. 1217,  FZiAmffiltS  V.  SEELTA 

Not  cited. 

106  TT.  S.  728-733,  ^36  L.  Ed.  957,  OOUNTT  OF  SAUd  ▼.  DOUQI^SS. 

County  bonds  issued  by  do  facto  Gonnty  Court  in  Missonrl,  duly  sealad 
and  Higned  by  de  f»cto  pT««ldMit,  cannot  be  ImpsacliMI  In  bands  ot  bom 
flile  botdet  by  showing  president  waa  not  de  jus  offlcer. 
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Approved  in  Central  R.  &  Banking  Co.  v.  Farmers '  Loan  &  T.  Co.,  113 
Fed.  413,  holding  ancillary  receiver,  after  paying  expenses  of  his  re- 
ceivership, must  account  and  remit  to  receivers  in  original  jurisdiction 
all  funds  and  assets  remaining;  Baltimore  Bldg.  etc.  Assn.  v.  Alderson, 
99  Fed.  495,  39  C.  C.  A.  609,  holding  though  bill  under  which  receiver 
was  regularly  aprpointed  was  dismissed  for  want  of  jurisdiction,  sureties 
of  embezzling  receiver  are  nevertheless  liable;  Monahan  v.  Lynch,  2 
Alaska,  134,  upholding  appointment  of  poundmaster  by  de  facto  conn- 
cilmen ;  Scanlan  v.  Snow,  2  App.  D.  C.  153,  person  dealing  with  corpora- 
tion whose  affairs  are  in  hands  of  de  facto  board  of  directors,  with  de 
facto  president  and  de  facto  secretary,  is  not  bound  to  inquire  in^o 
legality  of  election  of  such  officers;  Edwards  v.  City  of  Kirkwood,  162 
Mo.  App.  582,  142  S.  W.  1110,  where  attorney  was  paid  salary  of  city 
attorney,  failure  to  take  oath  did  not  prevent  him  from  being  de  facto 
officer,  so  as  to  preclude  claim  of  additional  compensation  for  services 
in  speeiartax  matter,  rendered  pursuant  to  contract  with  city  collector; 
National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  787,  10  C.  C.  A. 
637,  sustaining  bonds  issued  by  de  facto  board  of  education;  North- 
western etc.  Ins.  Co.  v.  Seaman,  80  Fed.  360,  sustaining  acts  of  de  facto 
court  clerk ;  Herring  v.  Modesto  Irr.  Dist.  95  Fed.  719,  holding  irrigation- 
district  estopped  to  deny  de  facto  existence  in  suit  on  bonds ;  Merchants' 
Nat.  Bank  v.  McKinney,  2  S.  D.  121,  48  N.  W.  846,  holding  valid  warrants 
issued  by  de  facto  county  commissioners. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,'  51  Am.  St. 
Bep.  826. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  981. 

Oounty  cannot,  In  suit  on  its  railroad  aid  bonds  by  bona  tide  holder,, 
defend  on  ground  that  railroad  company  was  not  organized  within  period 
prescribed  In  charter. 

Approved  in  Commercial  Bank  v.  Sandford,  103  Fed.  102,  holding 
land  sale  under  tax  execution  by  deputy  sheriff,  whose  acts  sheriff  ap- 
proved, is  valid  although  judge  had  not  confirmed  deputy 's  appointment 
required  by  statute;  Board  of  Commrs.  of  Kingman  county  v.  Cornell 
University,  57  Fed.  154,  6  C.  C.  A.  296,  holding  ultra  vires  act  of  rail- 
way, in  building  narrow-gauge  road,  not  pleadable  in  defense. 

Oounty  Issuing  railroad  aid  bonds,  under  authority  of  company's  char- 
ter. Issued  In  1867,  cannot  Impeach  such  bonds  on  ground  that  they  were 
not  aathorlzed  by  popular  vote,  as  required  by  Missouri  Oonstltutlon  of 
1866. 

Approved  in  Dallas  County  v.  McKenzie,  110  U.  S.  687,  28  L.  Ed.  286, 
4  Sup.  Ct.  184,  Scotland  County  v.  Hill,  132  U.^  S.  112, 113,  33  L.  Ed.  263, 
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264,  10  Sap.  Ct.  27,  28,  and  Scotland  County  v.  Hill,  140  U.  S.  44,  35 
L.  Ed.  353, 11  Sup.  Ct.  698,  all  following  rule. 

Bights  of  bondholden  are  to  be  determined  by  law  as  jadidally  con- 
strued when  bonds  were  put  upon  market. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Tp.,  179  U.  S.  492,  45  L.  Ed. 
291;  21  Sup.  Ct.  182,  holding  Federal  court  will  interpret  contracts  in 
accordance  with  State  Constitution,  as  same  was  interpreted  by  highest 
State  court  at  time  of  making  contract;  Gamble  v.  Rural  etc.  School 
Dist.,  146  Fed.  117,  76  C.  C.  A.  539,  where  after  issuance  of  negotiable 
school  bond  fraudulently  issued  and  containing  recitals  entitling  bona 
fide  purchaser  to  recover  full  face  value,  statute  passed  limiting  recovery 
on  negotiable  paper  procured  by  fraud  to  amount  paid  thereof,  such 
statute  did  not  aifect  subsequent  purchaser  with  knowledge  of  fraud 
from  bona  fide  holder;  Padgett  v.  Post,  106  Fed.  603,  45  C.  C.  A.  488, 
holding  though  act  under  which  bonds  were  issued  required  levy  of 
annual  tax  to  meet  indebtedness  arrearage  may  be  met  by  single  levy; 
Green  County  v.  Conness,  109  U.  S.  104,  27  L.  Ed.  872,  3  Sup.  Ct.  69, 
Anderson  v.  Santa  Anna,  116  U.  S.  362^  29  L.  Ed.  635,  6  Sup.  Ct.  416, 
and  Harmon  v.  Auditor,  123  111.  136,  5  Am.  St.  Bep.  510,  13  N.  E.  166, 
all  following  rule ;  Storrie  v.  Cortes,  90  Tex.  288,  38  S.  W.  156,  rulii^ 
similarly  as  to  existing  homestead  law;  Willoughby  v.  Holdemess,  62 
N.  H.  228,  as  to  promissory  note  executed  by  city. 

Distinguished  in  Storrie  v.  Cortes,  90  Tex.  288,  35  L.  B.  A.  668,  38 
S.  W.  156,  discussing  doctrine  of  stare  decisis  with  reference  to  forced 
sales  of  homestead  fox  satisfaction  of  local  assessments. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Oa«.  94. 

•  « 

Municipal  bonds  are  admissible  In  evidence  without  Internal  revenne 
stamps  affixed. 

Approved  in  D'Esterre  v.  New  York,  104  Fed.  611,  44  C.  C.  A,  76, 
holding  municipality  having  power  to  issue  bonds,  bona  fide  holder  is 
protected  against  irregularities  on  part  of  agents  in  negotiating  them. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  eourts. 
Note,  40  L.  lU  A.  (N.  S.)  408. 

Miscellaneous.  Cited  incidentally  in  Ralls  County  Court  v.  United 
States,  105  U.  S.  734,  26  L.  Ed.  1221. 

105  IT.  8.  733-739,  26  L.  Ed.  1220,  RAIiLS  OOUNTT  OOXJBT  ▼.  UNITED 
STATES. 

In  mandamus  proceedings  to  compel  satisfaction  of  judgment  obtained 
in  suit  on  county  bonds,  validity  of  bonds  cannot  be  questioned. 
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Approved  in  Board  of  Commrs.  of  Wilkes  County  v.  Coler,  113  Fed. 
724,  51  C.  C.  A.  379,  holding  county  issuing  negotiable  bonds  author- 
ized by  statute,  payment  for  stock  subscribed  in  railroad  estopped  by 
recitals  therein  to  deny  same  as  against  bona  fide  holder;  Commis- 
sioners of  Pitt  County  v.  MacDonald,  148  N.  C.  126,  61  S.  E.  643,  county 
commissioners  may  be  compelled  by  mandamus  to  levy  general  tax  up 
to  constitutional  limit  to  meet  interest  on  valid  county  bonds;  State 
V.  Middle  Kittitas  Irr.  Dist.,  56  Wash.  492,  106  Pac.  204,  judgment 
creditor  of  municipality  may  enforce  judgment  b^  mandamus,  although 
in  original  suit  he  failed  to  ask  such  remedy;  Rio  Grande  County  v. 
Burpee,  24  Colo.  59,  48  Pac.  539,  following  rule;  Harshman  v.  Knox 
^  County,  122  U.  S.  318,  319,  30  L.  Ed.  1155,  7  Sup.  Ct.  1176,  holding 
record  cannot  be  contradicted  in  such  suit;  Hill  v.  Scotland  County, 
32  Fed.  718,  holding  county  cannot  set  up  defense  that  holder  was  not 
bona  fide  purchaser;  Harkness  v.  Hutcherson,  90  Tex.  386,  38  S.  W. 
1121,  holding  judgment  for  wrongful  discharge  as  teacher  entitles 
plaintiff  to  mandamus  for  reinstatement;  dissenting  opinion  in  Grand 
County  V.  People,  16  Colo.  App.  226,  229,  246,  64  Pac.  679,  680,  686, 
majority  holding  judgment  creditor  on  county  warrants  cannot  man- 
damus commissioners  to  levy  tax  for  tlieir  payment,  without  showing 
statutory  amount  in  payment  was  not  exceeded;  dissenting  opinion  in 
State  V.  Mayor  etc.  of  City  of  Neosho,  203  Mo.  99,  101  S.  W.  115,  ma- 
jority holding  that  mandamus  will  lie  to  compel  city  officers  to  pay 
installment  due  under  contract  for  purchase  of  waterworks  from  fund 
created  by  earnings  and  revenues  from  waterworks. 

Distinguished  in  Smith  v.  Broderick,  107  Cal.  651,  48  Am.  St  Bep. 
178,  40  Pac.  1036,  holding  court  may  examine  judgment  to  determine 
whether  claim  is  legally  payable  out  of  taxes  sought  to  be  collected. 

Right  to  go  behind  judgment  against  county  or  municipality  on 
mandamus  to  enforce.    Note,  9  L.  B.  A.  (N.  S.)  1004. 

Oonnty  bonds  on  which  Judgment  is  obtained,  While  merged  in  Judg- 
ment, cany  with  them  all  remedies  which  formed  part  of  their  obligation 
and  which  may  still  be  enforced  in  appropriate  manner. 

Approved  in  City  of  Harper  v.  Daniels,  211  Fed.  61,  129  C.  C.  A.  242, 
judgment  on  note  or  contract  merges  note  or  contract  and  no  other 
suit  can  be  maintained  thereon;  State  v.  Board  of  Commrs.  of  Clinton 
County,  162  Ind.  597,  68  N.  E.  301,  where  railroad's  right  to  receive 
public  aid  previously  voted  and  for  which  tax  levied  is  determined  by 
judgment,  such  matters  are  not  attackable  on  mandamus;  Ward  v. 
Piper,  69  Kan.  776,  77  Pac.  700,  fact  that  interest  coupons  on  town- 
ship bonds  merged  in  judgment  does  not  affect  right  of  holder  to  have 
funds  raised  by  taxation  to  pay  interest  on  bonds  applied  to  judgment; 
State  V.  Royse.  71  Neb.  8,  98  N.  W.  462,  in  action  to  compel  levying 
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of  tax  to  satisfy  judgment  against  municipality,  conrt  will  look  be- 
hind judgment  to  ascertain  nature  of  indebtedness  in  order  to  deter- 
mine limit  of  tax  which  may  be  levied;  Atchison  etc.  R.  R.  Co.  v.  Terri- 
tory, 11  N.  M.  676,  72  Pac.  16,  court  may  inquire  into  judgment  against 
county  to  ascertain  if  claim  legally  payable  out  of  taxes  sought  to  be 
applied  to  it;  United  States  v.  Knox  County,  5  McCrary,  79,  16  Fed. 
706,  denying  motion  to  quash  mandamus;  United  States  v.  Eling,  74 
Fed:  497,  awarding  writ  of  mandamus;  King  v.  Board  of  Commrs.  of 
Grand  County,  77  Fed.  586,  23  C.  C.  A.  348,  holding  petitioner  for  man- 
damus bound  to  show  himself  entitled  to  special  levy;  Deuel  County  v. 
First  Nat.  Bank,  86  Fed.  266,  as  instance  where  Circuit  Court  granted 
mandamus  in  similar  case. 

Counties  authorized  to  issue  bonds  have  implied  authority  to  levy  taxes 
to  redeem  them,  unless  legislature  manifests  clearly  contrary  intention. 

Approved  in  Ottawa  v.  Carey,  108  U.  S.  122,  27  L.  Ed.  674,  2  Sup. 
Ct.  366,  Quincy  v.  Jackson,  113  U.  S.  337,  28  L.  Ed,  1003,  5  Sup.  Ct. 
546,  Scotland  County  v.  Hill,  140  U.  S.  44,  45,  35  L.  Ed.  353, 11  Sup.  Ct. 
698,  Ralls  County  Court  v.  United  States,  154  U.  S.  675,  26  L.  Ed.  1223, 
14  Sup.  Ct.  1199,  United  States  v.  Scotland  County,  32  Fed.  715,  Breck- 
enridge  County  v.  McCracken,  61  Fed.  196,  9  C.  C.  A.  442,  Savings  & 
Loan  Assn.  v.  Alturas  County,  65  Fed.  683,  Sutherland-Innes  Co.  v. 
Evart,  86  Fed.  602,  Security  Savings  etc.  Co.  v.  Hinton,  97  Cal.  219, 
32  Pac.  5,  Hammond  v.  Place,  116  Mich.  630,  74  N.  W.  1002,  City  of 
Charlotte  v.  Shepard,  120  N.  C.  416,  27  S.  E.  Ill  (rehearing  s.  c,  122 
N.  C.  603,  606,  29  S.  E.  842,  843,  and  overruling  it  on  this  point),  Austin 
v.  Nalle,  85  Tex.  542,  22  S.  W.  673,  and  Oconto  Water-Supply  Co.  v. 
Oconto,  105  Wis.  76,  80  N.  W.  1116,  all  following  rule;  Rose  v.  McKie, 
145  Fed.  590,  591,  76  C.  C.  A.  274,  authority  given  town  by  statute  to 
contract  debt  carries  with  it  authority  to  tax  for  payment  of  such  debt ; 
United  States  v.  Saunders,  124  Fed.  128,  59  C.  C.  A.  394,  holding  mu- 
nicipality having  legal  authority  to  issue  bonds  there  is  inference  au- 
thorizing levy  of  tax  to  meet  payment  in  absence  of  constitutional  or 
statutory  inhibition;  United  States  v.  Capdevielle,  118  Fed.  814,  55 
C.  C.  A.  421,  holding  La.  Drainage  Act,  conferring  power  to  do  drainage 
work  in  New  Orleans,  in  absence  of  express  provision  otherwise,  au- 
thorizes special  tax  levy  to  discharge  debt;  Village  of  Kent  v.  United 
States,  113  Fed.  236,  51  C.  C.  A.  189,  holding  word  "may"  in  statute, 
relative  to  If^vying  ta:^  to  meet  special  municipal  debt,  means  "shall"; 
City  Council  etc.  of  Denver  v.  Board  of  Commrs.  Adams  Co.,  33  Colo.  7, 
77  Pac.  860,  city  council,  after  service  of  alternative  mandamus  ordering 
it  to  levy  tax  for  certain  purpose,  cannot  defeat  mandamus  by  making 
annual  levy  and  omitting  therefrom  levy  it  was  ordered  to  make;  Gar- 
rison v.  Perkins,  137  Ga.  752,  74  S.  E.  545,  county  authorized  to  make 
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requisition  for  quota  of  male  convicts  to  work  upon  public  roads  may 
levy  tax  to  defray  expense  of  maintenance  and  equipment  of  such  force 
of  hands;  Minden-Edison  Light  etc.  Co.  v.  City  of  Minden,  94  Neb.  163, 
142  N.  W.  674,  bonds  voted  to  establish  electric  light  system  were  not 
void  because  law  did  not  authorize  levying  of  tax  to  pay  principal  and 
interest,  since  such  power  is  implied  in  law  authorizing  issuance  of 
bonds;  State  v.  Mayor  etc.  of  Bristol,  107  Tenn.  324,  70  S.  W.  1033, 
holding  act  conferring  power  to  issue  city  bonds  impliedly  confers 
power  to  levy  tax  to  pay  bonds  and  ac<nruing  interest;  dissenting  opin- 
ion in  Super  v.  Tadlock,  94  Kan.  407,  146  Pac.  996,  majority  holding 
limitation  upon  authority  of  township  boards  to  levy  taxes  for  town- 
ship purposes  does  not  include  levying  of  taxes  for  payment  of  judg- 
ment; dissenting  opinion  in  Commissioners  of  Pitt  County  v.  MaoDon- 
ald,  148  N.  C.  127,  132,  133,  61  S.  E.  645,  646,  majority  holding  there 
was  no  implied  power  to  levy  special  tax  for  payment  of  interest  on 
valid  county  bonds  or  to  raise  sinking  fund  to  take  up  principal,  though 
general  tax  might  be  levied  up  to  constitutional  limitation  to  pay  in- 
terest and  principal. 

Distinguished  in  Commissioners  of  Pitt  County  v.  MacDonald,  148 
N.  C.  126,  127,  61  S.  E.  643,  while  general  taxes  could  be  levied  up  to 
constitutional  limitation  to  pay  county  bonds,  there  was  no  power  to 
levy  special  tax  to  pay  interest,  nor  to  raise  sinking  fund  to  take  up 
principal;  State  v.  Goodwin;  81  S.  C.  422,  62  S.  E.  1102,  mandamus 
will  not  lie  to  compel  county  supervisors  to  levy  tax  not  within  their 
official  power;  United  States  y.  Town  of  Cicero,  41  Fed.  86,  Stryker 
V.  Board  of  Commrs.  of  Grand  County,  77  Fed.  574,  23  C.  C.  A.  286, 
and  Crockett  v.  Barre,  66  Vt.  272,  29  Atl.  148,  asserting  power  to  tax 
to  satisfy  judgment  for  tort. 

Oeneral  law,  limiting  amount  of  annual  tax  to  deftay  comity  expenses, 
does  not  prevent  levy  of  special  tax  to  meet  authorized  bonds. 

Approved  in  McKie  v.  Rose,  140  Fed.  148,  where  tawn  authorized 
by  statute  to  appropriate  certain  amount  for  construction  of  steamboat 
and  issue  notes  therefor,  it  is  no  defense  to  mandamus  to  compel  levy 
of  tax  to  pay  judgment  recovered  for  portion  of  boat  that  town  had 
issued  notes  to  limit  and  used  proceeds;  City  of  Cleveland  v.  United 
States,  111  Fed.  345,  49  C.  C.  A.  383,  holding  water  and  light  being 
for  "general  purposes"  and  limited  expenditure  therefor,  council  can- 
not levy  special  tax  in  payment  of  excess  or  for  judgments. 

Distinguished  in  Grand  Island  etc.  Ry.  Co.  v.  Baker,  6  Wyo.  399,  71 
Am.  St.  Rep.  947,  84  L.  R.  A.  848,  45  Pac.  503,  refusing  mandamus  to 
compel  levy  of  tax  to  pay  bounties. 

Statute  Htti<«ng  or  revoking  county's  power  to  tax  to  meet  bonds  pre- 
viously issued  impalzs  obligation  of  such  bonds  and  is  invalid. 
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Approved  in  State  of  Louisiana  v.  Mayor  etc.  of  New  Orleans,  215 
U.  S.  176,  177,  54  L.  Ed.  148,  30  Sup.  Ct.  40,  State  statute  providing 
for  registration  and  -collection  of  judgments  against  city  of. New  Or- 
leans, so  far  as  it  delays  payment,  or  collection  of  taxes  for  payment 
of  contract  claims  existing  before  passage  of  act,  is  void  as  impairing 
obligation  of  contracts;  City  of  Ft.  Madison  v.  Ft.  Madison  Water  Co., 
134  Fed.  216,  67  C.  C.  A.  142,  Code  Iowa  1897,  §  1305,  providing  for 
assessment  of  property  at  quarter  of  actual  value,  is  void  in  so  far  as 
it  affects  ability  of  city  to  meet  prior  contract  for  water  rentals  made 
when  property  required  to  be  assessed  at  true  cash  value;  dissenting 
opinion  in  State  v.  Mayor  etc.  of  City  of  Neosho,  203  Mo.  97,  101  S.  W. 
114,  majority  holding  that  agreement  to  pay  additional  sum  for  water- 
works did  not  create  debt  against  city  within  meaning  of  constitutional 
provision  limiting  indebtedness;  Mobile  v.  Watson,  116  U.  S.  305,  306, 
29  L.  Ed.  626,  6  Sup.  Ct.  405,  holding,  upon  reorganization  of  munici- 
pality, such  power  to  tax  passes  to  new  corporation;  Vincent  v.  Lincoln 
County,  62  Fed.  707,  denying  county  board's  power  to  limit  holder's 
right  to  sue  on  bonds;  Coler  v.  Board  of  Commrs.  of  Santa  Fe  County, 
6  N.  M.  137,  27  Pac.  631,  arguendo. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  689. 

Statute  impairing  obligation  of  contract.    Note,  79  Am.  Dec.  495. 

Miscellaneous.  Cited  in  School  Dist.  No.  1  v.  School  Dist.  No.  7, 
33  Colo.  51,  78  Pac.  692,  as  instance  of  grant  of  alternative  mandamus 
commanding  payment  from'  moneys  already  raised  or  to  levy  tax  to 
raise  more. 

105  IT.  &  739,  26  L.  Ed.  1223,  UNCOZJr  OOtmTT  COURT  ▼.  XIKITED; 
STATES. 

Not  cited. 

105  U.  S.  739-751,  26  L.  Ed.  998,  LEWIS  ▼.  COMMESSIONEBS  OF  BA&- 
BOXTB  COUNTY. 

Where  county  bonds  are  payable  unconditionally,  certificate  of  State 
auditor,  pursuant  to  enabling  statute  concludes  county,  as  against  bona  fide 
holder,  upon  question  of  validity  and  negotiability. 

Approved  in  Harper  County  Commrs.  v.  Rose,  140  U.  S.  76,  35  L.  Ed. 
347,  11  Sup.  Ct.  712,  following  rule;  Comanche  County  v.  Lewis,  133 
U,  S.  206,  33  L.  Ed.  608,  10  Sup.  Ct.  289,  holding  county  cannot  deny 
de  facto  organization;  Bissell  v.  Spring  Valley  Twp.,  28  Fed.  54,  deny- 
ing city's  right  to  allege  forgery;  D'Esterre  v.  Brooklyn,  90  Fed.  591, 
recital  of  issue  pursuant  to  statute  requiring  registration  estops  city 
to  deny  that  fact ;  Flagg  v.  School  District,  4  N.  D.  52,  25  L.  R.  A.  872, 
58  N.  W.  507,  holding  city  cannot  set  up  noncompliance  with  conditions. 
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Distinguished  in  Bissell  v.  Spring  Valley  Twp.,  110  U.  S.  171,  172, 
28  L.  Ed.  W)8,  109,  3  Sup.  Ct.  560,  561,  under  statute;  Crow  v.  Oxford, 
119  U.  S.  225,  30  t.  Ed.  391,  7  Sup.  Ct.  186,  where  auditor  had  no 
authority  to  register;  German  Bank  v.  Franklin  County,  128  U.  S.  541, 
82  L.  Ed.  525,  9  Sup.  Ct.  164,  and  Mercer  County  v.  Provident  Life  & 
Trust  Co.,  72  Fed.  630,  19  C.  C.  A.  44,  where  bonds  contained  no  such 
recitals.  , 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  855. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  679. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    fTote, 
L.  B.  A.  1915A,  935. 

Extent  of  estoppel  by  deed.    Note,  11  E.  B.  0.  72. 

105  V.  S.  751-765,  26  X*.  Ed.  1223,  OABITE  v.  TBOTOT. 

Execution  sale  In  Louisiana  vests  absolute  title  in  purchaser,  m  agaiast 
owner  and  subsequent  encumbrancers. 

Approved  in  Heinss  v.  Henry,  127  La.  772,  54  South.  24,  where  pur- 
chaser at  sheriff's  sale  buys  for  himself  and  pays  price  out  of  his  own 
money,  he  is  not  person  interposed,  although  he  may  have  agreed  to 
sell  to  defendant  in  execution;  Nalle  v.  Young,  160  U.  S.  643,  40  L.  Ed. 
566,  16  Sup.  Ct.  427,  ruling  similarly  as  to  foreclosure  sale. 

Mortgagee  in  Louisiana  may  subject  property  held  as  security  to  judi- 
cial sale,  and  become  purcliaser  at  two-tbirds  of  appraised  value,  and  con- 
veyance to  mortgagor's  wife,  pursuant  to  bona  fide  agreement,  is  not  in^ 
fraud  of  mortgagor's  creditonk 

Approved  in  New  Orleans  Bank  v.  Le  Breton,  120  U.  S.  770,  30  L.  Ed. 
823,  7  Sup.  Ct.  774,  arguendo. 

105  U.  a  76&-772,  26  L.  Ed.  959,  UNION  PAPEB-BAG  MAOHINE  Oo!  V. 
NIXON. 

Absolute  owner  of  patented  machine  may  continue  to  use  it  during  ex- 
tended term  of  patent,  or  may  transfer  such  ownership  and  use  to  another. 
Approved  in  Daimler  Mfg.  Co.  v.  Conklin,  170  Fed.  71,  27  L.  E.  A. 
(N.  S.)  534,  95  C.  C.  A.  346,  person  purchasing  article  in  foreign  coun- 
try covered  by  United  States  patent  is  chargeable  with  infringement 
if  he  brings  it  into  United  States;  Daimler  Mfg.  Co.  v.  Conklin,  160 
Fed.  683,  citizen  of  United  States  purchasing  in  foreign  country  article 
protected  by  patent  in  United  States  does  not  become  infringer  by 
bringing  article  home  and  using  it  personally,  not  for  commercial  pur- 
poses or  profit ;  Holiday  v.  Mattheson,  23  Blatchf .  241,  24  Fed.  186, 
holding  purchaser  of  machine  in  England,  without  restriction,  may  sell 
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in  United  States;  Morgan  Envelope  Co.  v.  Albany  Paper  Co.,  152  U.  S. 
432,  S8  L.  Ed.  503,  14  Sup.  Ct.  630,  and  Heaton  Peninsular  Button- 
Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  299,  36  L.  R.  A.  734,  25 
C.  C.  A.  267,  arguendo. 

Distinguished  in  Dickerson  v.  Matheson,  57  Fed.  527,  6  C.  C.  A.  466, 
where  machine  sold  in  Europe  on  condition  that  it  be  not  imported  to 
United  States. 

Licensee  cannot  sue  in  own  name  for  infringement;  Ills  zigbts  must  be 
enforced  tbrougb  or  in  name  of  patentee. 

Approved  in  Birdsell  v.  Shaliol,  112  U.  S.  487,  S8  L.  Ed.  769,  5  Sup. 
Ct.  245,  Waterman  v.  Mackenzie,  138  U.  S.  255,  257,  34  L.  Ed.  925,  926, 
11  Sup.  Ct.  335,  336,  Wilson  v.  Chickering,  14  Fed.  918,  and  Bray  v. 
Denning,  56  Fed.  1019,  all  following  rule;  Electric  Boat  Co.  v.  Lake 
Torpedo  Boat  Co.,  215  Fed.  383,  in  suit  for  patent  infringement  de- 
fendant cannot  set  up  as  counterclaim  complainant's  infringement  of 
other  patents  of  which  defendant  was  part  owner,  without  joining  co- 
owner,  though  defendant  had  license  from  co-owner;  Bowers  v.  Atlantic 
Gulf  &  Pacific  Co.,  162  Fed.  900,  901,  conveyance  by  patentee  of  right 
to  use  and  build  machine  of  patent  within  certain  territory  is  mere 
license,  and  grantee  cannot  maintain  action  for  infringement  in  his 
own  name;  Excelsior  Wooden  Pipe  Co.  v.  Seattle,  117  Fed.  144,  55 
C.  C.  A.  156,  holding  patentee's  grant  of  exclusive  right  to  manufac- 
ture article  in  certain  territory  does  not  entitle  grantee  to  sue  for  in- 
fringement therein. 

•Wbere  controversy  on  appeal  is  as  to  costs  alone,  it  sbonld  not  be  con- 
sidered. 

Approved  in  Wingert  v.  First  National  Bank,  223  U.  S.  672,  56  L.  Ed. 
605,  32  Sup.  Ct.  391,  where  pending  trial  and  hearing  of  appeal,  erec- 
tion of  bank  building,  sought  to  be  enjoined,  has  been  accomplished, 
and  only  ground  for  further  prosecution  is  costs,  appeal  will  be  dis- 
missed ;  Harding  v.  Com  Products  Mfg.  Co.,  198  Fed.  629,  117  C.  C.  A. 
332,  appeal  does  not  lie  from  order  awarding  costs  in  suit  in  equity; 
Wright  V.  Gorman- Wright  Co.,  152  Fed.  410,  81  C.  C.  A.  534,  no  appeal 
lies  from  decree  respecting  costs  and  expenses;  Warner  v.  Godfrey,  17 
App.  D.  C.  104,  questions  of  law  and  fact  raised  on  appeal  were  con- 
cluded by  former  decree,  and  question  of  award  of  costs  was  not  sub- 
ject of  appeal;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  59  C.  C.  A. 
643,  holding  decree  of  Federal  court  allowing  costs  to  clerk  under  statu- 
tory provisions  is  not  in  exercise  of  court's  discretion,  hence  is  appeal- 
able; The  Longfellow,  104  Fed.  368,  45  C.  C.  A.  379,  holding  vessel 
owner  in  proceeding  to  limit  liability  relative  to  sinking  vessel,  deny- 
ing liability  and  issue,  is  against  them,  costs  may  be  taxed  thereon; 
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Foster  v.  Elk  Fork  Oil  etc.  Co.,  99  Fed.  617,  40  C.  C.  A.  21,  holding 
costs  in  equity  vest  in  discretion  of  court  and  no  appeal  lies  except 
where  they  are  made  payable  from  fund  in  court;  Gamewell  Fire- 
Alarm  Tel.  Ca  v.  Municipal  Signal  Co.,  77  Fed.  492,  23  C.  C.  A.  250, 
following  rule ;  United  States  v.  Waters,  133  U.  S.  212,  33  L.  Ed.  §96, 
10  Sup.  Ct.  250,  refusing  to  review  allowance  of  counsel  fees;  City 
Bank  of  Ft.  Worth  v.  Hunter,  162  U.  S.  516,  38  L.  Ed.  636,  14  Sup.  Ct. 
676,  dismissal  for  want  of  jurisdiction  carries  dismissal  of  appeal  as 
to  costs;  Du  Bois  v.  Kirk,  168  U.  S.  67,  39  L.  Ed.  899,  15  Sup.  Ct.  733, 
where  appeal  on  merits  Is  affirmed  decree  for  costs  cannot  be  reversed ; 
Tyler  Min.  Co.  v.  Sweeney,  79  Fed.  282,  24  C.  C.  A.  578,  similarly  as 
to  clerk's  decision  taxing  costs. 

Distinguished  in  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  606,  65 
C.  C.  A.  667,  Federal  decree  dismissing  action  at  law  and  denying  pre- 
vailing party  his  costs  is  reviewable  on  error;  Nutter  v.  Brown,  58 
W.  Va.  240,  1  L.  R.  A.  (N.  S.)  1083,  52  S.  £.  90,  decree  allowing  ex- 
penses and  compensation  of  receiver  is  appealable. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Oas.  100. 

Miscellaneous.  Cited  in  Lalance  &  Grosjean  Mfg.  Co.  y.  Haberman 
Mfg.  Co.,  93  Fed.  198,  incidentally. 
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In  suit  by  ship  owner  to  obtain  benefit  of  limited  liability  act,  Talue  in 
dispute  determining  rigbt  to  appeal  is  aggregate  of  claims  against  vessel, 
and  not  value  of  vesseL 

Approved  in  Troy  Bank  v.  Whitehead,  184  Fed.  935,  lien  securing 
two  notes  was  but  incident  to  notes,  and  (wo  notes  could  not  be  added 
for  purpose  of  establishing  amount  in  controversy  sufficient  to  sustain 
Federal  jurisdiction;  Hagge  v.  Kansas  City  etc.  Ry.  Co.,  104  Fed.  393, 
holding  land  owners'  property  injured  by  overflow  of  stream,  caused 
by  defendant's  negligence,  may  unite  for  injunctive  relief  in  Federal 
court,  the  individual  injury  being  two  thousand  dollars;  Singer  v. 
Singer,  122  Tenn.  685,  126  S.  W.  1089,  separate  claims  of  attorneys 
for  fees  in  will  contest  cannot  be  aggregated  to  give  Supreme  Court 
jurisdiction  of  appeal;  Estes  v.  Gunter,  121  U.  S.  185,  30  L.  Ed.  885, 
7  Sup.  Ct.  865,  ruling,  similarly  in  suit  to  establish  validity  of  assign- 
ment for  creditors. 

Distinguished  in  Ex  parte  Baltimore  etc.  R.  R.  Co.,  106  U.  S.  6,  7, 
27  I^  Ed.  78,  79,  1  Sup.  Ct.  36,  37,  holding  distinct  claims  growing  out 
of  collision  cannot  be  aggregated;  Henderson  v.  Wadsworth,  115  U.  S. 
276,  29  If.  Ed.  379,  6  Sup.  Ct.  43,  separate  judgments  against  heirs,  in 
suit  on  ancestor's  note,  not  joinable;  Gibson  v.  Shufeldt,  122  U.  S.  32, 
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30  L.  Ed.  1085,  7  Sup.  Ct.  1069,  amounts  recovered  in  creditor's  suit 
cannot  be  united  for  appeal  by  defendant ;  Clay  v.  Field,  138  U.  S.  480, 
84  L.  Ed.  1050,  11  Sup.  Ct.  425,  claim  for  dower  eaanot  be  united  with 
other  claims  against  estate;  Wbeless  v.  St.  Louis,  96  Fed.  867,  assess- 
ments against  several  owners  oaniiot  be  agggrogated  to  give  jnzisdietion 
in  injunction  suit. 
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106  XJ.  S.  1-2,  27  L.  Ed.  72,  1  Sup.  Ot.  14,  PASKEB  ▼.  MOBBIUi. 

Where  it  doee  not  appear  on  record  or  by  affldavlts  tliat  amount  ez« 
eaeda  flye  tbonsand  dollars,  appeal  will  be  dismlaeed. 

Approved  in  Sloane  t.  Kraimer  Bros.  &  Co.,  230  Fed.  730,  holding 
in  action  to  quiet  title,  damages  recoverable  for  removal  of  timber  can- 
not be  added  to  give  jurisdictional  amount ;  Cowell  v.  City  Water  Supply 
Co.,  121  Fed.  56,  56,  57,  57  C.  C.  A.  393,  holding  Federal  jurisdic- 
tion determined  by  amount  or  value  which  complainant  claims  to  re- 
cover or  that  which  defendant  will  lose  if  complainant  obtains  recovery 
he  seeks ;  Elgin  v.  Marshall,  106  U.  S.  582,  27  L.  Ed.  250, 1  Sup.  Ct.  488, 
dismissing  error  in  suit  for  interest,  though  bonds  claimed  unconstitu- 
tional were  for  more  than  jurisdictional  amount;  Simon  v.  House,  46 
Fed.  318,  and  Cowell  v.  City  Water  Supply  Co.,  96  Fed.  772,  both  hold- 
ing, in  suit  to  set  aside  conveyance,  jurisdiction  depends  on  value  of 
land  affected. 

106  U.  8.  3-4,  27  L.  Ed.  73,  1  Sup.  Ot.  15,  BOSTWIOK  v.  BBINKEBHOFF. 

In  order  to  admit  of  review  by  Supreme  Court,  the  Judgment  mnsti 
terminate  litigation  on  merits,  so  that,  if  affirmed  by  Supreme  Court, 
nothing  would  remain  but  to  execute  the  Judgment  or  decree. 

Approved  in  Schuyler  Nat.  Bank  v.  Gadsen,  179  U.  S.  681,  45  L.  Ed. 
384,  21  Sup.  Ct.  918,  reaffirming  rule ;  Rio  Grande  etc.  Ry.  Co.  v.  String- 
ham,  239  U.  S.  47,  60  L.  Ed.  138,  36  Sup.  Ct.  6,  holding  judgment  of 
State  Supreme  Court  reversing  judgment  of  lower  court  quieting  title 
was  final  judgment  supporting  writ  of  error;  Macfarland  v.  Brown,  187 
U.  S.  24ff,  47  L.  Ed.  162,  23  Sup.  Ct.  107,  holding  decree  of  Court  of 
Appeals  of  District  of  Columbia  reversincr  District  Supreme  Court  and 
remanding  cause  ''for  further  proceedings"  is  not  final  and  appealable 
to  Federal  Supreme  Court;  Chesapeake  ft  Potomac  Tel.  Co.  v.  Manning, 
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186  U.  S.  242,  46  L.  Ed.  1146,  22  Sup.  Ct.  883,  holding  District  Court 
of  Appeals  making  complete  disposition  of  controversy,  leaving*  minis- 
terial duty  of  entering  final  injunction  to  District  Supreme.  Court,  was 
final  for  appeal  purposes ;  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  132| 
46  L.  Ed.  118,  22  Sup.  Ct.  50,  holding  judgment  reversing  judgment  for 
trial  court,  granting  recovery  under  statute  and  remanding  **for  fur- 
ther proceedings,"  not  final,  and  writ  of  error  will  not  lie;  Crooker  v. 
Knudsen,  232  Fed.  858,  holding  order  denying  motion  to  vacate  order  of 
arrest  is  not  final  judgment;  Montgomery  Light  etc.  Co.  v.  Montgomery 
Traction  Co.,  219  Fed.  978,  holding  judgment  decreeing  specific  per- 
f ormance  of  contract  to  furnish  electricity  and  determining  amount  due 
thereunder  was  final  decree;  Gladys  Belle  Oil  Co.  v.  Mackey,  216  Fed. 
130,  132  C.  C.  A.  373,  holding  decree  dismissing  cross-bill  as  to  one  issue 
was  not  final;  Assets  Collecting  Co.  ▼.  Barnes-King  Dev.  Co.,  209  Fed. 
207,  126  C.  C.  A.  300,  holding  order  vacating  attachment  unless  plaintiff 
deposited  more  security  was  not  final  judgment;  Huxley  v.  Pennaylyania 
Warehousing  &  Safe  Deposit  Co.,  170  Fed.  588,  95  a  C.  A.  667,  holding 
decree  made  on  petition  of  defendant  requiring  plaintiff  and  third  party 
to  interplead;  but  failing  to  discharge  defendant,  is  not  final  one;  Maas 
V.  Lonstorf ,  166  Fed.  43,  91  C.  C.  A.  627,  holding  decree  referring  case 
to  referee  for  an  accounting  was  not  final  one;  Nelson  v.  Meehan,  155 
Fed.  3,  12  L.  R.  A.  (N.  S.)  374,  83  C.  C.  A.  597,  holding  District  Court 
of  Alaska  in  setting  aside  previous  judgment  and  granting  new  trial  did 
not  render  final  judgment;  The  Chief,  142  Fed.  351,  73  C.  C.  A.  459, 
order  denying  intervening  petition  under  admiralty  rule  43  not  final; 
Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  340,  64  C.  C.  A.  15,  order  ap- 
proving receiver's  reports  and  directing  payment  of  expenses  not  final: 
Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A.  672,  holding  judgment 
Federal  Court  of  Appeals  reversing  inferior  court,  remanding  case  for 
further  proceedings,  not  final,  hence  not  reviewable  in  Federal  Circuit 
Court  of  Appeals;  Mercantile  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  123 
Fed.  392,  60  C.  C.  A.  651,  holding  decree  on  intervening  petition  against 
receiver  to  deliver  certain  property  or  in  default  to  account  therefor  is 
interlocutory,  not  final,  therefore,  not  appealable;  West  v.  East  Coast 
Cedar  Co.,  113  Fed.  743,  51  C.  C.  A.  416,  holding  an  order  relating  to 
the  injunction  bond   and   damages   thereunder,  while  not  within   the 
pleadings,  was  in  execution  of  decree,  hence  final  and  appealable;  East 
Coast  Cedar  Co.  v.  People's  Bank,  111  Fed.  449,  49  C.  C.  A.  422,  hold- 
ing decree  in  partition  suit  ordering  sale  of  land,  leaving  only  distribu- 
tion of  proceeds  to  be  done,  is  final  for  purposes  of  appeal;  Sanders  v. 
Bluefield  Waterworks  etc.  Co.,  106  Fed.  591,  45  C.  C.  A.  475,  holding 
decree  which   definitely  rejects   theory  upon  which  plaintiff's  suit   is 
based  which  is  put  in  issue  by  the  pleadings  is  final  and  appealable; 
Coltrane  v.  Terapleton,  106  Fed.  378,  45  C.  C.  A.  328,  holding  order  on 
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intervening  petition  of  stockholders  appointii^  resident  coreciver  to 
act  with  receiver  appointed  by  plaintiff's  petition  is  not  final  and  ap- 
pealable; Richardson  v.  Reeves,  34  App.  D.  C.  12,  holding  order  of 
probate  court  declaring  caveator  was  not  widow  of  decedent  is  simply 
interlocutory;  A.  B.  Moss  &  Bros.  v.  Ramey,  25  Idaho,  6,  136  Pac.  609, 
holding  decision  of  State  court  is  not  final  and  res  adjudicata  where 
Federal  Supreme  Court  had  decided  contrary  to  State  Supreme  Court; 
Stahl  v.  Stahl,  220  111.  190,  77  N.  E.  68,  decree  declaring  conveyances 
fraudulent  and  referring  to  master  for  accounting  is  final ;  Mak-Saw-Ba 
Club  V.  Coffin,  169  Ind.  210,  82  N.  E.  463,  holding  decree  confirming  com- 
missioner's  report  on  completion  of  ditch  is  not  final  decree;  Neyens  v. ' 
Flesher,  39  Ind.  App.  402,  79  N.  E.  1088,  holding  judgment  for  costs  on 
sustaining  of  demurrer  is  not  final ;  Woods  v.  Woods,  5  Ind.  Ter.  484,  82 
S.  W.  882,  holding  order  confirming  report  of  master  in  chancery  is  not 
final  one;  Crockett  v.  Crockett,  132  Iowa,  394,  106  N.  W.  947,  holding 
decree  in  divorce  proceeding  awarding  custody  of  children  is  final  and 
appealable;  Parmele  v.  Schroeder,  61  Neb.  560,  85  N.  W.  565,  holding 
in  foreclosure  of  mortgage  appellants  being  found  personally  liable,  the 
decree  providing  for  deficiency  of  judgment  was  not  filial  and  appeal- 
able; McAuslan  v.  McAuslan,  34  R.  I.  469,  83  Atl.  840,  allowing  appeal 
from  order  discharging  trustee  and  directing  an  accounting;  *State  v. 
Superior  Court,  71  Wash.  357,  128  Pac.  649,  holding  Supreme  Court 
remanding  case  with  directions  to  enter  judgment  for  money  renders 
final  decree;  Coughlin  v.  District  of  Columbia,  106  U.  S.  11,  27  L.  Ed.  75, 
1  Sup.  Ct.  40,  applying  rule  where  new  trial  directed ;  Grant  v.  Phoenix 
Ins.  Co.,  106  U.  S.  431,  27  L.  Ed.  238,  1  Sup.  Ct.  415,  appeal  from  fore- 
closure, which  neither  finds  amount  due  nor  orders  sale;  St.  Louis  etc. 
R.  R.  Co.  v.  Southern  Express  Co.,  108  U.  S.  28,  27  L.  Ed.  689,  2  Sup. 
Ct.  8,  mere  matters  of  administration  and  accounts  unsettled ;  Ex  parte 
Norton,  108  U.  S.  242,  27  L.  Ed.  711,  2  Sup.  Ct.  493,  suit  to  set  aside 
conveyance  and  restrain  foreclosure,  decree  denying  relief,  but  ordering 
surplus  paid  over;  Winthrop  Iron  Co.  v.  Meeker,  109  U.  S.  183,  27 
L.  Ed.  899,  3  Sup.  Ct.  113,  proceedings  of  directors  reserved;  Mower  v. 
Fletcher,  114  U.  S.  128,  29  L.  Ed.  117,  5  Sup.  Ct.  799,  judgment  of  State 
court  remanding,  with  order  to  enter  specified  judgment;  Petersburg 
Sav.  &  Ins.  Co.  v.  Dellatorre,  70  Fed.  644,  17  C.  C.  A.  310,  decree  order- 
ing sale  and  confirmation  of  master's  report  is  final  though  no  sale  is 
made,  and  cannot  be  modified  after  term ;  Central  Trust  Co.  v.  Western 
etc.  R.  Co.,  89  Fed.  27,  on  decree  of  fottclosure  and  sale  ordered  and 
confirmed,  purchaser  may  file  supplemental  bill  to  restrain  attack 
thereon  in  State  court;  Allison  v.  Drake,  145  HI.  510,  32  N.  E.  539, 
decree  fixing  rights  of  parties  as  joint  tenants,  though  ordering  account- 
ing; Chicago  etc.  Ry.  Co.  v.  Chicago,  148  HI.  153,  35  N.  E.  883,  order 
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of  possession  under  Illinois  statute;  Texas  etc.  R.  R.  Co.  y.  Orman,  3 
N.  M.  374,  9  Pac.  255,  decree  for  sale  of  property  to  pay  lien,  though 
supplementary  order  made  later  as  to  proceeds.  In  following  cases 
decree  is  not  final  and  no  appeal  allowed:  Johnson  v.  Keith,  117  U.  S. 
199,  29  L.  Ed.  888,  6  Sup.  Ct.  669,  judgment  reversed  in  State  court  and 
remanded  for  retrial;  Benjamin  v.  Dubois,  118  U.  S.  48,  30  L.  Ed.  52, 
6  Sup.  Ct.  926,  question  in  distribution  as  to  domicile  of  testator;  Dain- 
ese  V.  Kendall,  119  U.  S.  54,  30  L.  Ed.  306,  7  Sup.  Ct.  66,  suit  for  ac- 
count, amount  not  ascertained;  Parsons  v.  Robinson,  122  U.  S.  116,  30 
L.  Ed.  1123,  7  Sup.  Ct.  1155,  suit  ordering  sale,  priority  of  liens,  etc., 
not  being  determined ;  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  96,  33 
L.  Ed.  276,  277,  10  Sup.  Ct.  32,  33,  decree  granting  injunction  and  order- 
ing account  before  master;  Meagher  v.  Minnesota  etc.  Mfg.  Co.,  145 
U.  S.  611,  36  L.  Ed.  835,  12  Sup.  Ct.  877,  State  court  overruling  demur- 
rer and  remanding;  Union  Mut.  Life  Ins.  Co.  v.  Kirchoff,  160  U.  S.  378, 
40  L.  Ed.  463,  16  Sup.  Ct.  320,  case  remanded  for  further  proceedings; 
Great  Western  Tel.  Co.  v.  Bumham,  162  U.  S.  343/^40  L.  Ed.  993,  16 
Sup.  Ct.  851,  lower  court  giving  judgment  in  accordance  with  law,  as 
laid  down  when  remanded,  no  writ  of  error  without  appealing  to  high- 
est court  of  State;  Kingman  v.  Western  Mfg.  Co.,  170  U.  S.  .680,  42 
L.  Ed.  1194,  18  Sup.  Ct.  788,  where  motion  for  new  trial  is  pending; 
Clark  V.  Kansas  City,  172  U.  S.  336,  43  L.'  Ed.  467,  19  Sup.  Ct.  208, 
State  Supreme  Court  overruling  demurrer,  where  statute  allows  amend- 
ment; Dufour  V.  Lang,  54  Fed.  916,  4  C.  C.  A.  663,  decree  removing 
liquidators  of  corporation  and  appointing  receivers;  Robinson  v.  Belt, 
56  Fed.  329,  5  C.  C.  A.  521,  order  overruling  demurrer  to  interplea  not 
final;  Merriman  v.  Chicago  etc.  R.  Co.,  64  Fed,  547,  12  C.  C.  A.  275, 
decree  requiring  an  account  from  defendant  depending  on  suit  in  State 
court;  Raymond  v.  Royal  Baking  Powder  Co.,  76  Fed,  466,  22  C.  C.  A. 
276,  decree  enjoining  infringement  of  trademark  and  referring  for  ac- 
counting; Postal  Tel.  Cable  Co.  v.  Southern  Ry.,  90  Fed.  212,  sustaining 
demurrer  to  answer  to  petition  for  condemnation;  White  v.  Conway,  66 
Cal.  386,  5  Pac.  674,  decree  for  sale  of  partnership  proi)erty  and  pro- 
ceeds paid  to  one,  with  personal  judgment  for  balance,  decree  not  final 
till  that  determined;  Perry  v.  Church,  107  Mich.  481,  65  N.  W.  273, 
order  sustaining  demurrer  to  certain  count  and  overruling  others; 
Pennsylvania  Steel  Co.'s  Appeal,  161  Pa.  St.  575,  29  Atl.  294,  order 
overruling  exception  to  report  of  jury  of  view  to  open  street;  North 
Point  Consol.  Irr.  Co.  v.  Utah-etc.  Canal  Co.,  14  Utah,  168,  46  Pac.  827, 
order  granting  temporary  injunction;  Eastman  v.  Gurrey,  14  Utah,  171, 
46  Pac.  828,  order  vacating  judgment  and  granting  new  trial ;  dissenting 
opinion  in  Darnell  v.  Lyon,  85  Tex.  468,  22  S.  W.  310,  majority  holding 
court  can  only  pass  on  question  submitted  to  it;  Chicago  etc.  R.  R.  Co. 


883  EX  PAitTE  BALTIMORE  ETC.  R.  R.  CO.    106  U.  S.  5-7 

V.  McCammon,  61  Fed.  776,  10  C.  C.  A.  50,  and  Bissell  Carpet  Sweeper 
Co.  V.  Goshen  Sweeper  Co.,  72  Fed.  551,  19  C.  C.  A.  25,  arguendo. 

What  adjndicationB  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  IS  L«  B.  A.  617. 

fllat«  court  dadfldbon,  reTeralng  Judgment  that  lower  court  had  no  Juris- 
dietioii  In  aoit  against  directon  of  national  bank,  and  directing  further 
pcoceedingi,  la  not  reviewable  as  final  Judgment  on  error  to  Supreme  Oourt. 
Approved  in  MacLeod  v.  Graven,  79  Fed.  84,  no  writ  of  error  from 
Supreme  Court  to  Circuit  Court  of  Appeals,  remanding  judgment  for 
new  trial. 

106  U.  8.  5-7,  27  li.  Ed.  78,  1  Sup.  Ot.  35,  EX  PARTE  BALTIMOBE  ft 
OHIO  B.  B.  CO. 

I>i8tinct  causes  of  action  in  favcM:  of  distinct  l^arties,  united  in  admir- 
alty, decrees  cannot  be  Joined  to  make  up  Jurisdictional  amount;  e.  g.,  de- 
cree for  libelant's  loss  of  barge  and  cargo  in  collision. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  78  C.  C.  A.  428, 
dismissing  appeal  as  to  several  libelants  in  admiralty  for  wages;  Singer 
v.  Singer,  122  Tenn.  679,  681,  126  S.  W.  1087,  1088,  holding  attorneys 
suing  for  separate  fees  cannot  join  in  appeal  to  give  jurisdictional 
amount ;  Feely  v.  Bryan,  55  W.  Va.  593,  47  S.  E.  311,  rule  applied  where 
several  creditors  attack  mortgage  as  preference;  dissenting  opinion  in 
Washington  County  v.  Williams,  111  Fed.  813,  40  C.C.  A.  621,  majority 
holding  each  holder  having  /  separate  legal  right  of  action  preventing 
uniting  in  equity  to  establish  validity  of  bonds,  avoiding  multiplicity 
of  suits  not  entertainable ;  The  Nevada,  106  U.  S.  155,  27  L.  Ed.  150,  1 
Sup.  Ct.  236,  damage  to  owner  less  than  jurisdictional  amount,  appeal 
dismissed ;  Schwed  v.  Smith,  106  U.  S.  190,  27  L.  Ed.  157, 1  Sup.  Ct,  223, 
creditors'  bill,  aggregating  over  five  thousand  dollars,  but  each  less  than 
that,  appeal  dismissed;  Fanners'  Loan  etc.  Co.  v.  Waterman,  106  U.  S. 
270,  27  L.  Ed.  117,  1  Sup.  Ct.  135,  dismissing  appeal  where  causes  of 
action  were  distinct;  Adams  v.  Crittenden,  106  U.  S.  577,  27  L.  Ed.  99, 
1  Sup.  Ct.  93,  applied  to  suit  by  assignee  in  bankruptcy,  and  purchaser 
at  sale,  to  restrain  others  from  enforcing  decrees  thereon;  Hawley  v. 
Fairbanks,  108  U.  S.  548,  27  L.  Ed.  822,  2  Sup.  Ct.  851,  applying  rule 
in  case  of  mandamus  to  compel  payment  of  judgment;  Tupper  v.  Wise, 
110  U.  S.  399,  28  L.  Ed.  190,  4  Sup.  Ct.  26,  defendants  claiming  title 
to  distinct  parcels  of  land,  joined  in  one  suit,  cannot  unite  to  make  up 
jurisdictional  amount  for  appeal;  Henderson  v.  Wadsworth,  115  U.  S. 
276,  29  L.  Ed.  379,  6. Sup.  Ct.  43,  separate  judgments  against  heirs  on 
ancestor's  note,  appeal  dismissed  as  to  those  not  exceeding  jurisdictional 
amount;  Ex  parte  Phoenix  Ins.  Co.,  117  U.  S.  369,  29  L.  Ed.  924,  6 
Sup.  Ct.  772,  several  insurance  companies,  sued  tosrether,  cannot  unite 
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to  make  jurisdictional  amount  on  appeal ;  Gibson  v.  Shuf eldt,  122  U.  S. 
31,  33,  30  L:  Ed.  1085,  7  Sup.  Ct.  1068,  1069,  api^ed  .to  appeal  by  de- 
fendant on  creditor's  bill;  The  City  of  Alezamiria,  44  Fed.  361,  libelants 
^  with  distinct  interest,  decree  may  be  for  aggr^ate  sum,  with  proper 
distribution  directed;  Putney  v.  Whitmire,  W  Fed.  387,  creditor's  bill 
not  maintainable,  though  ag^egating  jurisdictional  amount,  if  separate 
claims  do  not ;  Wheless  v.  St.  Louis,  96  Fed.  "866,  owners  of  several  lots 
cannot  enjoin  assessment,  if  each  does  not  equal  jurisdictional  amount; 
Gameau  v.  Port  Blakely  Mill  Co.,  20  Wash.  100,  64  Pac.  772,  appeal 
dismissed  where  several  plaintiffs  sue  to  establish  liens,  but  none  alone 
equals  jurisdictional  amount;  Fleshman  v.  Fleshman,  34  W.  Va.  349, 
12  S.  E.  716,  beneficiaries  suing  trustee  cannot  unite  the  several  inter- 
ests on  appeal  to  make  amounts;  Elgin  v.  Marshall,  106  U.  S.  582,  27 
L.  Ed.  250,  1  Sup.  Ct.  488,  and  The  Col.  Adams,  19  Fed.  796,  arguendo. 
Distinguished  in  Washington  County  v.  Williams,  111  Fed.  814,  49 
C.  C.  A.  621,  holding  each  holder  having  separate  l^al  right  of  action 
preventing  uniting  in  equity  to  establish  validity  of  bonds,  equity  suit 
to  avoid  multiplicity  of  suits  not  entertainable ;  Freeman  v.  Dawson,  110 
U.  S.  269,  28  L.  Ed.  148,  4  Sup.  Ct.  97,  grantee  under  trust  deed,  to 
secure  debts  aggregating  over  6ve  thousand  dollars,  may  appeal;  The 
Propeller  Burlington,  137  U.  S.  390,  84  L.  Ed.  738,  11  Sup.  Ct.  140. 
libelant .  recovering  part  as  owner  and  part  as  trustee  for  owners  of 
cargo,  sums  are  united  for  appeal;  Texas  etc.  Ry.  Co.  v.  Gentry,  163 
U.  S.  362,  41  L.  Ed.  1^1,  16  Sup.  Ct.  1107,  Texas  statute  giving  action 
for  benefit  of  husband,  wife  and  children  of  deceased,  amounts  united 
for  appeal,  though  separate  judgments  ^ven;  National  Bank  of  Com- 
merce V.  Allen,  90  Fed.  656,  33  C.  C.  A.  169,  claim  of  one  creditor  in 
bill  exceeding  jurisdictional  amount,  others  with  less  may  intervene. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in 
controversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Oas.  489. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  iu 
consolidated  action.    Note,  15  Ann.  Oafi.  498. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Oaa.  1918D,  1237. 

106  U.  S.  7-11,  27  L.  Ed.  74,  1  8up.  Ot.  37,  OOUaHLIN  v.  DISTRICT  OF 
C0LX7MBIA. 

In  District  of  Oolumbia,  ezceptions  must  be  settled  before  the  dose  of 
the  term. 

Approved  in  Talty  v.  District  of  Columbia,  20  App.  D.  C.  491,  492, 
following  rule. 

Distinguished  in  Davis  v.  Patrick,  122  U.  S.  143,  30  L.  Ed.  1092,  7 
Sup.  Ct.  1103,  where  delay  in  signing  bill  caused, by  judge;  Belknap  v. 
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United  States,  150  U.  S.  590,  37  L.  Ed.  1192»  14  Sup.  Gt.  184,  Court  of 
Claims  may  grant  new  trial,  on  behalf  of  govemmenty  after  term. 

Where  Judgment  for  plaintiff  Is  erroneously  set  aside,  point  may  l>» 
raised  <m  error  ftom  subsequent  Judgment  In  favor  of  defendant. 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Thompson,  211  Fed.  893, 
128  C.  C.  A.  267,  holding  where  no  request  is  made  for  directed  verdict, 
defendant  cannot  complain  of  want  of  evidence  to  supx)ort  finding; 
Wright  v.  Northern  Pac.  Ry.  Co.,  45  Wash.  435,  88  Pac.  833,  holding  ad- 
ministrator may  appeal  from  order  granting  new  trial,  where  intestate 
has  died  subsequently  to  entry  of  judgment. 

Where  Judgment  for  plaintiff  Is  erroneonsly  set  aside  after  the  term, 
subsequent  Judgment  for  defendant  was  reversed  and  former  affirmed  as  of 
date  of  rendition,  in  order  to  prevent  abatement  by  his  subsequent  deatlL 

Approved  in  Rorer  v.  Chapman,  119  XT.  S.  597,  80  L.  Ed.  586,  7  Sup. 
Ct.  346,  holding  order  nunc  pro  tunc  discretionary  to  prevent  failure  of 
justice,  as  by  death. 

Distinguished  in  Shepherd  v.  Thompson,  122  U.  S.  240,  80  L.  Ed.  1159, 
7  Sup.  Ct.  1234,  exceptions  erroneously  sustained  and  new  trial  ordered, 
and  contrary  ruling  sustained,  affirmance  of  first  is  not  ordered  on 
reversal  of  second,  but  new  trial  ordered. 

106  U.  8.  11-18^  27  L.  Ed.  97,  1  Sup.  Ot.  88,  BATLT  V.  WASHINCKrON  ft 
'LEE  UNIVEBSITT. 

Not  cited. 

106  U.  a  18-16,  27  li.  Ed.  96,  1  Sup.  Ot.  90,  THE  NEW  OBISANS. 

Statements  of  part  owner  of  ship,  in  another  suit,  as  to  extent  of  In- 
Jury,  Is  not  admissible  against  co-owners  In  collision  case. 

Approved  in  Stamnes  v.  Milwaukee  etc.  Ry.  Co.,  131  Wis.  90,  109 
N.  W..  102,  holding  in  suit  against  owner  and  mortgagee  to  condemn 
land,  option  contract  entered  into  by  owner  cannot  be  admitted  in 
evidence. 

Duty  of  vessel  to  keep  competent  and  vigilant  lookout.    Note,  75 
Am.  Dec.  605. 

Duties  required  of  two  or  more  vessels  in  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.    Not^,  121  Am.  St.  Bep. 
.  44. 
Part  owners  of  vessels.    Note,  90  Am.  St.  Bep.  858. 

106  U.  S.  17-29,  27  K  Ed.  91,  1  Sup.  Ot.  41,  THE  NORTH  STAB. 

Where  both  vessels  were  at  fault,  each  Is  liable  for  half  the  damage, 
and  if  one  suffered  more  than  other,  difference  should  bo  equally  divided. 
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Approved  in  Erie  R.  R.  Co.  v.  Erie  etc.  Transportation  Co.,  204  U.  S. 
225,  61  L.  Ed.  453^  27  Sup.  Ct.  246,  upholding  jurisdiction  o£  Court  of 
Admiralty  to  enforce  contribution  by  other  vessel  equally  at  fault  in 
collision;  The  Albert  Dumois,  177  U.  S.  256,  259,  44  L.  Ed.  760,  762, 
20  Sup.  Ct.  601,  holding  valid  claims  assertable  under  limited-liability 
act  for  damages,  loss  of  life  by  collision,  though  local  law,  gave  no  lien 
or  privilege  against  vessel;  Erie  &  W.  Transp.  Co.  y.  Erie  R.  Co.,  142 
Fed.  13,  73  C.  C.  A.  195,  nonliability  of  one  vessel  to  her  cargo  owners 
does  not  exonerate  her  from  contribution  to  cargo  liability  of  other; 
The  C.  R.  Hoyt,  136  Fed.  677,  holding  rule  should  be  applied  independ- 
ent of  degree  of  fault ;  The  Mariska,  107  Fed.  991,  47  C.  C.  A.  115,  hold- 
ing where  libeled  vessel  is  compelled  to  pay  entire  damages  she  may 
enforce  contribution  against  the  other  vessel,  not  within  jurisdiction,  by 
independent  suit;  In  re  Lakeland  Transp.  Co.,  103  Fed.  330,  332,  holding 
both  vessels  being  in  fault  for  collision,  one  sinking  with  her  cargo, 
the  cargo  owner  has  superior  lien,  in  absence  of  contract,  upon  fund 
available ;  The  Manitoba,  122  U.  S.  110,  30  L.  Ed.  1100,  7  Sup.  Ct.  1165, 
applying  rule,  where  equally  at  fault  and  one  suffers  greater  loss;  The 
Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587.  11  Sup.  Ct.  31,  one  injured  on 
vessel  partly  by  his  own  negligence,  suing  in  admiralty,  is  not  debarred 
from  recovery ;  The  Chattahoochee,  173  U.  S.  549, 552,  43  L.  Ed.  801,  19 
Sup.  Ct.  494,  496,  holding  half  value  of  cargo  is  deducted  from  half  value 
of  sunken  schooner,  and  limiting  recovery  to  difference  between  values 
(affirming  74  Fed.  904,  905,  21  C.  C.  A.  162) ;  The  Steamship  Or^on,  14 
Sawy.  466,  45  Fed.  79,  collision  with  anchored  ship  without  light;  The 
Rhode  Island,  17  Fed.  560,  and  The  Jeremiah  Godfrey,  17  Fed.  741,  both 
applying  rule;  The  M.  J.  Cummings,  18  Fed.  184,  where  tow  taken 
without  means  of  signaling  tug;  The  Viola,  60  Fed.  298,  299,  appljdng 
rule  of  apportionment  under  act  of  1893;  The  Gulf  Stream,  64  Fed. 
811, 12  C.  C.  A.  613,  claims  for  cargo  purchased  at  less  than  value,  other 
is  only  responsible  for  his  proportion  of  amount  paid;  The  Victory,  68 
Fed.  400,  15  C.  C.  A.  490,  dividing  loss  according  to  degree  of  fault; 
Jakobsen  v.  Springer,  87  Fed.  953,  31  C.  C.  A.  315,  one  paying  damages 
for  loss  of  passenger  may  recoup  one-half  from  one-half  damages  al- 
lowed to  other ;  Ralli  v.  Troop,  157  U.  S.  406,  89  L.  Ed.  751,  15  Sup.  Ct. 
665,  arguendo. 

Distinguished  in  Grand  Trunk  Ry.  Co.  v.  Griffin,  21  Fed.  736,  holding 
tug  wholly  in  fault,  liable  for  all  damages;  Wilhelmsen  v.  Ludlow,  79 
Fed.  980,  vessel  anchored  in  wrong  place,  not  at  fault  where  run  into  in 
daylight. 

Statute  limiting  liability  of  a  party  is  not  applicable  until  balance  of 
damage  has  been  struck,  wnere  both  vessels  are  at  fault. 

Approved  in  In  re  Eastern  Dredging  Co.,  182  Fed.  182,  holding  in 
order  to  enforce  contribution,  it  is  not  necessary  that  both  owners 
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should  have  been  made  parties  to  snit  claiming  damages;  The  George 
W.  Roby,  111  Fed.  619,  49  C.  C.  A.  481,  holding  vessel  sunk  in  collision, 
damages  being  awarded  owner  for  total  loss,  he  cannot  recover  addi- 
tionally earnings  under  unexpired  time  charter;  The  Bristol,  29  Fed. 
872,  873,  874,  875,  damages  massed  for  equal  division  do  not  include 
that  to  cargo;  The  Job  T.  Wilson,  84  Fed.  207,  one  paying  all  damage 
to  third  party,  by  mutual  fault,  may  recoup  one-half  out  of  half  dam- 
ages decreed  to  other. 

Under  statute  of  1813,  Federal  courts  can  conaoUdate  and  dlapoee  of 
similar  cases  pending  before  them;  e.  g.,  libels  filed  against  lM>tli  vessels 
to  collision  may  be  consolidated. 

Approved  in  Erie  &  W.  Transp.  Co.  v.  Erie  R.  Co.,  142  Fed.  14,  73 
C.  C.  A.  195,  holding  damages  should  be  apportioned  in  single  adjudi- 
cation ;  Betts  V.  United  States,  132  Fed.  234,  65  C.  C»  A.  452,  holding 
defendant  tried  on  a  number  of  indictments  together  is  entitled  to  as 
many  sets  of  peremptory  challenges  as  indictments;  The  Eliza  Lines,  61 
Fed.  310,  uniting  actions  relating  to  distribution  of  one  vessel  and 
cargo;  The  Job  T.  Wilson,  84  Fed.  206,  adjusting  all  the  rights  of  all 
parties  arising  out  of  one  collision. 

Where  both  vessels  were  at  fault  and  each  claims  damages,  court  can 
average  damages,  though  no  cross-libel  be  filed. 

Approved  in  Providence  etc.  Steamship  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  591,  27  L.  Ed.  1043,  3  Sup.  Ct.  387,  proceeding  to  limit  liability 
supersedes  all  actions  for  same  loss  in  State  and  Federal  courts;  The 
Tom  Lysle,  48  Fed.  692,  allowing  setoff  for  negligence  of  pilot  against 
libel  for  wages. 

Under  Federal  statute,  ship  owners  wbeii  free  from  personal  faxAt  are 
only  liable  for  value  of  ship  after  collision,  so  that  if  ship  is  lost,  their' 
tjxrthes  liability  is  extinguished. 

Approved  in  Deslions  v.  La  Compagnie  Gknetale  Transatlantique,  210 
U.  S.  120,  52  L.  Ed.  985,  28  Sup.  Ct.  664,  holding  owners  of  subsidized 
mail-carrying  ship  not  imputed  to  have  knowledge  of  immoderate  speed 
by  reason  of  clause  in  contract  requiring  speed  of  not  less  than  fifteen 
knots  per  hour;  The  Hercules,  20  Fed.  206,  from  share  due  schooner,' 
steamer  may  recoup  half  damages  recovered  from  it  for  loss  of  cargo. 

Limitation   of  vessel   owner's   liability.    Note,   Ann.   Gas.   1913D, 
1227. 

Benefit  of  statute  limiting  ship  owner's  liability  for  collision,  to  bft 
available,  must  be  claimed  in  pleadings. 

Approved  in  The  H.  F.  Dimock,  52  Fed.  599,  creditor  may  proceed 
for  arrest  of  offending  vessel  and  for  an  apportionment  and  pro  rata 
distribution. 
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Where  both  parties  aiipeal  from  admiralty  decree  on  gronnds  not  bos- 
tained,  each  most  pay  their  own  costs. 

Approved  in  The  C.  P.  Raymond,  36  Fed.  336,  following  rule;  Donnell 
V.  Amoskeag  Mfg.  Co.,  118  Fed.  19,  55  C.  C.  A.  178,  holding  in  suit  for 
damages  for  improper  detention  where  both  have  appealed  and  neither 
maintained  the  appeal  there  is  no  occasion  for  awarding  costs. 

Prima  facie  evidence  of  ownership  of  ship  from  roister.    Note, 
24  E.  B.  0.  216. 

Miscellaneous.  Cited  in  Erie  &  W.  Transp.  Co.  v.  Erie  R.  Co.,  M2 
Fed.  12,  73  C.  C.  A.  195,  holding  independent  libel  may  be  brought  im 
contribution.  , 

106  U.  a  30-38,  27  li.  Ed.  66,  1  Sup.  Ot.  18,  PHOBMIZ  BffUT.  LIFE  IKS. 
00.  ▼.  D08TEB. 

Oase  should  not  be  withdrawn  ftom  Jury,  unless  testimony  Is  so  con- 
clusive as  to  compel  court  to  set  aside  a  contrary  verdict. 

Approved  in  Delk  v.  St.  Louis  etc.  R.  R.  Co.,  220  U.  S.  587,  65  L.  Ed. 
595,  31  Sup.  Ct.  617,  upholding  refusal  of  lower  court  to  direct  verdict 
where  defense  of  contributory  negligence  was  open  to  dispute;  Marande 
v.  Texas  &  Pac.  Rl  R.  Co.,  184  U.  S.  191,  46  L.  Ed.  496,  22  Sup.  Ct.  346, 
holding  where  evidence  is  undisputed  or  is  of  such  conclusive  character 
that  court  would  set  aside  verdict,  court  may  direct  verdict;  Patton  v. 
Texas  &  P.  R.  R.  Co.,  179  U.  S.  660,  46  L.  Ed.  368,  21  Sup.  Ct.  276, 
holding  court  properly  refuses  to  leave  question  to  jury  regarding  neg- 
ligence causing  injury,  where  evidence  overcoming  negligence  is  unques- 
tionable; Smith-Booth-Usher  Co.  v.  Detroit  Copper  Min.  Co.,  220  Fed. 
602,  holding  in  deciding  motion  for  directed  verdict,  court  has  no  authority 
to  weigh  evidence ;  Rochf ord  v.  Pennsylvania  Co.,  174  Fed.  84,  98  C.  C.  A 
105,  reversing  directed  verdict  in  action  for  personal  injuries  to  switch- 
man,* Newburger  Cotton  Co.  v.  York  Cotton  Mills,  162  Fed.  400,  81 
C.  C.  A.  524,  holding  determination  as  to  whether  certain  correspondence 
constituted  a  contract  between  parties  was  one  for  jury;  Semet-Soiway 
Co.  V,  Wilcox,  143  Fed.  840,  74  C.  C.  A.  635,  in  action  for  breach  of  con- 
tract of  employment,  question  of  servant's  discharge  rightly  left  to  jury; 
International  Text-Book  Co.  v.  Heartt,  136  Fed.  133,  69  C.  C.  A.  127, 
holding  action  for  slander  should  have  been  taken  from  jury;  Milson 
V.  Gerstenberg,  43  App.  D.  C.  174,  holding  in  action  for  deceit,  question 
as  to  misrepresentations  made  was  one  for  jury:  Walker  v.  Warner,  31 
App.  D.  C.  88,  holding  where  issue  in  action  of  ejectment  is  delivery 
of  deed,  court  must  direct  verdict  where  evidence  clearly  shows  deed 
to  have  been  delivered ;  Scott  v.  District  of  Columbia,  27  App.  D.  C.  417, 
holding  in  action  for  injuries,  where  only  evidence  as  to  negligence  was 
fact  that  manhole  cover  was  worn  smooth,  court  did  not  err  in  directing 
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verdict;  Somerville  v.  Knights  Templars  etc.  Assn.,  11  App.  D.  C.  424, 
upholding  directed  verdict  where  evidence  clearly  showed  death  by 
design ;  Washington  etc.  R.  R.  Co.  v.  Adams,  11  App.  D.  C.  398,  refusing 
to  disturb  verdict  for  plaintiff  obtained  after  cause  had  been  reversed 
and  remanded  on  account  of  error  in  directing  verdict;  National  Union 
V.  Thomas,  10  App.  D.  C.  290,  holding  question  as  to  whether  death  was 
by  accident  or  design  was  one  for  jury ;  Adams  v.  Washington  etc.  R.  R. 
Co.,  9  App.  D.  C.  31,  holding  whether  injured  person  was  guilty  of 
contributory  negligence  in  standing  on  platform  of  car  was  one  for  jury ; 
Warthen  v.  Hammond,  6  App.  D.  C.  172,  reversing  directed  verdict  in 
action  of  assumpsit  for  goods  sold;  Greenwell  v.  Washington  Market 
Co.,  21  D.  C.  308,  upholding  direction  of  verdict  in  action  for  personal 
injuries. by  reason  of  falling  into  unguarded  elevator  shaft;  Casey  v. 
National  Union,  3  App.  D.  C.  520,  holding  where  evidence  as  to  suicide 
is  scientific  and  expert,  question  is  one  for  jury ;  Brunson  v.  Southwest- 
em  Development  Co.,  7  Ind.  Ter.  219,  104  S.  W.  596,  upholding  directed 
verdict  where  plaintiff  in  personal  injuries  case  failed  to  prove  negli- 
gence; McCafferty  v.  Flinn,  32  Nev.  274,  107  Pac.  226,  upholding  de- 
cision of  lower  court  in  refusing  nonsuit;  Burch  v.  Southern  Pac.  Co., 
32  Nev.  134,  AnxL  Gas.  1912B,  1166,  104  Pac.  240,  holding  question  as 
to  whether  injured  switchman  was  guilty  of  contributory  negligence  was 
one  for  jury ;  Moore  v.  First  Nat.  Bank,  30  Okl.  627, 121  Pac.  627,  holding 
evasive  answers  on  part  of  interested  witness  should  not  warrant  court 
in  directing  verdict;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  362, 
64  L.  B.  A.  146, 75  Pac.  539,  holding,  in  action  for  personal  injuries,  ques- 
tions of  negligence  and  contributory  negligence  improperly  withdrawn 
from  jury ;  Woolf  v.  Washington  etc.  Nav.  Co.,  37  Wash.  503,  79  Pac. 
999,  reversing  verdict  of  jury  and  holding  one  killed  in  crossing  railroad 
tracks  guilty  of  contributory  negligence;  dissenting  opinion  in  Pulaski 
Min.  Co.  V.  Hagan,  196  Fed.  730,  116  C.  C.  A.  352,  majority  holding 
method  employed  in  loading  sulphuric  acid  in  tank-cars  not  reasonably 
safe. 

Cited  with  approval  in  following  cases,  where  question  was  not  left 
to  jury ;  Montclair  v.  Dana,  107  U.  S.  163,  27  L.  Ed.  436,  2  Sup.  Ct.  404, 
involving  fraud;  Goodlett  v.  Louisville  R.  R.,  122  U.  S.  411,  30  L.  Ed. 
1234,  7  Sup.  Ct.  1260,  verdict  for  defendant,  plaintiff  being  negligent; 
Delaware  etc.  R.  R.  Co.  v.  Converse,  139  U.  S.  472,  36  L.  Ed  215,  11 
Sup.  Ct.  571,  defendant  clearly  negligent,  only  question  of  plaintiff's 
negligence  submitted  to  jury;  Anderson  v.  New  York  etc.  Steamship 
Co.,  47  Fed.  39,  where  matter  is  such  as  to  require  submission,  verdict 
is  conclusive;  Northern  Pac.  R.  Co.  v.  Sullivan,  53  Fed.  222,  3  C.  C.  A. 
506,  instructing  that  certain  acts  amount  to  negligence;  Northwestern 
Fuel  Co.  V.  Danielson,  57  Fed.  920,  6  C.  C.  A.  636,  negligence ;  Chapman 
V.  Yellow  Poplar  Lumber  Co.,  89  Fed.  905,  32  C.  C.  A.  302,  where  no 
recovery,  as  a  matter  of  law,  under  any  facts,  evidence  tends  to  estab- 
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lish;  Dawson  v.  Helmes,  30  Minn.  114, 14  N.  W.  464,  execution  of  deed; 
Mt.  Adams  etc.  Ry.  Co.  v.  Lowery,  74  Fed.  466,  470,  20  C.  C,  A.  596, 
syllabus  explained,  as  not  marking  limits  of  power  of  granting  new  trial, 
case  affirming  refusal  to  direct  a  verdict;  Woolwine  v.  Chesapeake  etc. 
Ry.  Co.,  36  W.  Va.  339,  32  Am.  St.  Rep.  867, 16  h.  R.  A.  276, 15  S.  E.  84, 
where  all  inferences  would  not  support  verdict  for  plaintiff;  Pool  v. 
Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  333,  holding,  where  verdict  on 
negligence  mi^ht  be  directed,  exceptions  to  instructions  immaterial. 

Cited  in  following  cases,  where  question  was  left  to  jury :  Connecticut 
Mut.  Life  Ins.  Co.  v.  Lathrop,  111  U.  S.  615,  28  L.  Ed.  537,  4  Sup.  Ct. 
534,  question  of  insanity;  Kane  v.  Northern  etc.  Ry.  Co.,  128  U.  S.  94, 
S2  L.  Ed.  341,  9  Sup.  Ct.  17,  and  Dwyer  v.  St.  Louis  etc.  R.  Co.,  52  Fed. 
88,  both  so  holding,  where  all  inferences  not  against  plaintiff -^s  negli- 
gence; Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  S.  83,  39  L.  Ed.  628, 
15  Sup.  Ct.  494,  evidence  of  negligence  conflicting;  Zopfi  v.  Postal  Tel. 
Cable  Co.,  60  Fed.  991,  9  C.  C.  A.  308,  question  whether  obstruction 
contributed  to  injury;  Zachry  v.  Nolan,  66  Fed.  470,  14  C.  C.  A.  253, 
whether  voting  stock  is  exercise  of  option  to  lease;  Beatty  v.  Mutual 
Reserve  Fund  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  whether  couree 
of  dealing  estopped  company  from  claiming  forfeiture;  Phoenix  Assur. 
Co.  V.  Lucker,  77  Fed.  247,  23  C.  C.  A.  139,  evidence  conflicting  in  insur- 
ance suit ;  Travelers '  Ins.  Co.  v.  Randolph,  78  Fed.  759,  24  C.  C.  A.  3a5, 
where  substantial  conflict,  though  there  is  decided  preponderance  one 
way,  applied  in  insurance;  Chicago  etc.  Ry.  Co.  v.  Snyder,  128  111.  658, 
21  N.  E.  521,  agency;  Anderson  v.  Northern  Pacific  Lumber  Co.,  21  Or. 
287,  28  Pac.  7,  negligence. 

Where  overdue  premiums  are  cnstomarily  received,  forfeiture  clause 
may  be  considered  waived,  and  tender  within  reasonable  time  thereafter  is 
sufficient  though  insured  has  died. 

Approved  in  Reed  v.  Bankers'  Reserve  Life  Ins.  Co.,  192  Fed.  411, 
holding  where  dividend  reduces  amount  of  premium,  company  must  give 
notice  of  amount  of  balance  or  be  deemed  to  have  waived  forfeiture  for 
nonpayment;  Modem  Woodmen  v.  Tevis,  111  Fed.  117,  49  C.  C.  A.  256, 
holding  habitual  collection  by  clerk  of  local  camp  of  benefit  assessments 
within  certain  time  waives  prompt  payment  according  to  terms  of  cer- 
tificate and  by-laws;  Galliher  v.  State  etc.  Life  Ins.  Co.,  150  Ala.  549, 
124  Am.  St.  Rep.  83,  43  South.  835,  holding  insurer  seeking  payment 
on  overdue  notes  given  in  payment  of  policy  will  be  deemed  to  have 
waived  forfeiture;  Arnold  v.  Empire  Mut.  Annuity  etc.  Ins.  Co.,  3  Ga. 
App.  699,  60  S.  E.  476,  holding  where  company  takes  note  in  payment 
of  premium  it  must  surrender  note  on  nonpayment  at  maturity  in  order 
to  take  advantage  of  forfeiture;  Rutherford  v.  Prudential  Ins.  Co.,  34 
Ind.  App.  540,  73  N.  E.  205,  holding  no  forfeiture  where  agent  failed  to 
call  for  premium;  Union  etc.  Ins.  Co.  v.  Whitzel,  29  Ind.  App.  666,  65 
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N.  E.  17,  holding  time  of  payment  of  premium  being  extended  and  ap- 
plication for  paid-up  policy  made  during  that  period  was  in  time,  policy 
being  still  in  force;  New  York  Life  Ins.  Co.  v.  O'Dom,  100  Miss.  245, 
Ann.  Gas.  1914A,  683,  56  South.  384,  holding  cashier  of  insurance  com- 
pany had  no  authority  to  extend  time  of  payment;  Morgan  v.  Independ- 
ent Order  of  Sons  and  Daughters  of  Jacob,  90  Miss.  873,  44  South.  793, 
holding  mutual  benefit  insurance  society  must  notify  member  of  suspen- 
sion for  nonpayment  of  dues  in  order  to  work  forfeiture;  Liverpool  etc. 
Ins  Co.  V,  Cargill^  44  Okl.  743,  146  Pac.  1137,  holding  company  will  be 
deemed  to  have  waived  clause  in  policy  requiring  examination  as  to. 
loss,  where  no  notice  of  examination  is  served  on  insured;  Kavanaugh 
V.  Security  Trust  etc.  Ins.  Co.,  117  Tenn.  50, 10  Abxl  Obb.  680,  7  L.  K.  A. 
(N.  S.)  263,  96  S.  W.  503,  holding  where  tender  was  made  after  notice 
of  maturity  of  note  given  for  premium,  company  could  not  avoid  lia- 
bility; Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  729,  77  S.  W.  930,  rule 
applied  where  accident  insurance  premiiun  was  paid  after  accident; 
Loftis  V.  Pacific  Mut.  Life  Ins.  Co.,  38  Utah,  550,  114  Pac.  138,  holding 
insurance  company  in  accepting  overdue  payments  on  premiums  will  be 
deemed  to  have  waived  forfeiture;  Hartford  Life  Ins.  Co.  v.  Unsell, 
144  U.  S.  450,  36  L.  Ed.  600, 12  Sup.  Ct.  674,  holding  charge  substantially 
to  this  effect  correct ;  Spoeri  v.  Massachusetts  etc.  Life  Ins.  Co.,  39  Fed. 
753,  payment  within  same  time  after  maturity,  as  was  formally  allowed, 
is  sufficient;  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed.  69, 
21  C.  C.  A.  227|  new  assessment  where  policy  is  voided  by  delinquency 
on  first  is  waiver,  though  notice  states  otherwise;  McMaster  v.  New 
York  Life  Ins.  Co.,  78  Fed.  36,  agent  representing  that  one  month 
grace  allowed  for  premiums,  policy  providing  otherwise,  not  forfeited 
in  Iowa;  German  Ins.  Co.  v.  Gibson,  63  Ark.  500,  14  S,  W.  673,  com- 
pany accepting  proof  of  loss  after  knowledge  of  misrepresentations  in 
application  waives;  Wheaton  v.  North  British  etc.  Ins.  Co.,  76  Cal. 
^26,  9  Am.  St.  Rep.  224,  18'  Pac.  763,  though  policy  provides  against 
waiver,  except  in  writing,  forfeiture  may  be  waived  by  parol,  or  conduct ; 
Hudson  &,  Co.  v.  Northern  etc.  Ry.  Co.,  92  Iowa,  235,  64  Am.  St.  Rep. 
563,  60  N.  W.  610,  acceptance  of  claim  and  offer  in  regard  thereto  waives 
provision  that  it  be  made  in  a  certain  way;  Gunther  v.  New  Orleans 
Cotton  Exchange  Mutual  Aid  Assn,  40  La.  Ann.  782,  8  Am.  St.  Rep.  669, 
2  L.  B.  A.  120,  5  South.  68,  where  company  usually  gives  notice  other 
than  as  provided  in  by-law,  failure  to  pay  in  absence  thereof  does  not 
forfeit ;  Agricultural  Ins.  Co.  v.  Potts,  55  N.  J.  L.  164,  39  Am.  St.  Rep. 
642,  26  Atl.  29,  evidence  tending  to  show  notice  of  additional  insurance, 
but  x)olicy  not  canceled  till  after  fire,  question  of  estoppel  for  jury; 
De  Frece  v.  National  Life  Ins.  Co.,  136  N.  Y.  151,  32  N.  E.  558,  evidence 
showing  acceptance  after  due  estops  forfeiture;  National  Life  Ins.  Co. 
V.  TuUidge,  39  Ohio  St.  244,  customary  acceptance  of  overdue  premiums 
stops  forfeiture,  though  agent  have  no  authority  to  waive ;  John  Shillito 
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Co.  V.  McClnng,  45  Fed.  779,  estoppel  in  pais,  or  by  conduct,  may  be 
set  tip  in  actions  at  law. 

Distinguished  in  Mutual  Reserve  Fund  life  Assn.  v.  Beatty,  93  Fed. 
763,  35  C.  C.  A.  673,  fact  tbat  insured  not  able  at  all  times  to  meet  pre- 
mium is  immateriietl;  Mobile'  Life  Ins.  Co.  v.  Pruett,  74  Ala.  498,  note 
accepted  and  payment  extended  by  special  i^eement  does  not  justify 
inference  of  continuance;  Easley  v.  Valley  Mutual  life  Assn.,  91  Va. 
169,  21  S.  E.  238,  where,  on  acceptance  of  overdue  premiums,  plaintiff 
knew  he  had  forfeited,  and  applied  for  reinstatement. 

Insurance — ^Payment  of  premium — Custom  to  give  credit.  Note, 
57  Am.  Bep.  514. 

Waiver  of  stipulations  that  conditions  and  forfeitures  in  insurance 
policies  shall  not  be  waived  or  shall  be  waived  in  writing  only. 
Note,  107  Am.  St.  Bep.  106,  145. 

Waiver  of  provision  in  life  insurance  policy  as  to  time  of  payment 
of  premiums  by  acceptance  of  premium  after  appointed  time,  or 
similar  act.    Note,  7  Ann.  Gas.  385. 

Time  of  pasrment  of  premimn  of  life  insurance  Is  material,  but  court  is 
liberal  in  construing  eztentions  to  avoid  forfeitures. 

Approved  in  Schmertz  v.  United  States  life  Ins.  Co.,  118  Fed.  256, 
55  C.  C.  A.  104,  holding  granting  indulgence  to  insured  beyond  stipulated 
time  in  policy  for  pa3nnent  of  premium  in  one  year  not  binding  insurer 
to  similar  indulgences  for  subsequent  year;  Washburn  v.  Union  etc. 
Ins.  Co.,  143  Ala.  489,  38  South.  1012,  retention  of  overdue  premium 
note  and  insistence  on  payment  held  waiver;  United  States  Life  ins.  Co. 
V.  Lesser,  126  Ala.  584,  28  South.  651,  652,  holding  company  having 
acquiesced  in  agent's  waiver  of  payment  of  premiums  when  due,  it 
cannot  be  insisted  that  terms  of  policy  shall  control  regarding  for- 
feiture. 

Where  notice  was  usually  sent  to  policy-holders,  stating  annual  divi- 
dends allowed,  tender  of  tbe  annual  premium  within  reasonable  time  after 
notice  is  sufficient. 

Approved  in  Union  Central  life  Ins.  Co.  v.  Caldwell,  68  Ark.  522, 
58  S.  W.  361,  holding  dividends  paying  premium  loans,  insurance  com- 
pany should  notify  assured  or  beneficiary  of  dividends  declared  before 
forfeiture,  dividends  being  insufficient  to  meet  the  obligation;  Franklin 
Life  Ins.  Co.  v.  Wallace,  93  Ind.  12,  note  given  in  payment,  and  dividends 
sufficient  to  pay  note,  no  forfeiture;  Kline  v.  Nat.  Benefit  Assn.,  Ill 
Ind.  466,  60  Am.  Rep,  707,  11  N.  E.  622,  policy  not  forfeited  by  nonpay- 
ment of  notes,  though  notes  so  provide;  Manhattan  Life  Ins.  Co.  v.  Smith, 
44  Ohio  St.  167,  58  Am.  Eep.  810,  5  N.  E.  422,  f oUowing  rule ;  Hartford 
Ins.  Co.  V.  Hyde,  101  Tenn.  405,  48  S.  W.  970,  overdue  payment  uBuaUy 
received  after  notice  stops  forfeiture. 
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291,  64  C.  C.  A.  533,  holding  giving  of  notice  useless  where  policy  was 
surrendered;  Grant  v.  Alabama  Gold  Life  Ins.  Co.,  76  Ga.  684,  where, 
though  no  notice  given,  delay  for  six  months  unreasonable;  Mandego 
V,  Centennial  etc.  life  Assn.,  64  Iowa,  139,  19  N.  W.  878,  where  no 
dividends,  failure  to  give  customary  notice  does  not  waive  forfeiture; 
Webb  V.  Mutual  Fire  Ins.  Co.,  63  Md.  217,  no  notice  required,  absence 
does  not  excuse  forfeiture;  Lantz  v.  Vermont  Life  Ins.  Co.,  139  Pa.  St. 
668,  23  Am.  St.  Rep.  218, 10  L.  R.  A.  biS,  21  Atl.  85>  holding  agent  having 
no  right  to  waive  forfeiture,  payment  overdue  need  not  be  received, 
though  customarily  done. 

Necessity  and  sufficiency  of  notice  of  time  of  payment  of  life  in- 
surance premiums,  in  absence  of  statute  or  policy  provision  re- 
quiring notice.    Note,  10  Ann.  Gas.  687,  688. 

Miscellaneous.  Cited  in  United  States  Life  Ins.  Co,  v.  Lesser,  126 
.AJa.  680,  28  South.  660,  holding  insurance  company  accepting  business 
of  alleged  agent  through  general  agent  who  employed  him,  the  question 
of  agency  was  for  jury  regarding  extension  of  time. 

106  U.  B.  39,  27  K  S<L  61,  1  Sup.  Ot.  2,  OAU*  ▼.  PAUtfEB. 
Not  cited. 

106  U.  8.  89-47,  27  Ik  Ed.  61, 1  Sap.  Ot.  26,  008U3TO  ▼.  BOBEBTa. 
Not  cited. 

106  U.  8.  47-86,  27  li.  Ed.  47,  1  Sup.  Ot.  10,  OHXOAGO  ETC.  B.  B.  Oo.  ▼. 
FOSDIOK. 

Mortgages  to  secure  bonds  may  be  enforced,  unless  otherwise  provided, 
by  trustees  or  by  any  bondholder,  on  nonpayment  of  Interest,  Irrespective 
of  restraints  on  foreclosing  for  principal. 

Approved  in  Kimber  v.  Gunnell  Gold  Min.  etc.  Co.,  126  Fed.  140,  61 
C.  C.  A.  203,  holding  although  debtor  gives  mortgage  or  trust  deed  to 
pay  creditors  ratably,  in  absence  of  express  stipulation  or  statute  no 
defense  each  creditor  suing  on  bonds;  Central  Trust  Co.  v.  California 
etc.  Ey<  Co.,  110  Fed.  71,  holding  individual  bondholders  may  intervene 
to  contest  validity  of  certain  bonds  in  suit  by  trustee  to  foreclose  mort- 
gage securing  the  bonds;  Union  Central  Life  Ins.  Co.,  v.  Caldwell,  68 
Ark.  626,  68  S.  W,  362,  holding  life  insurance  policy  forfeited  for  non- 
payment of  premium,  tender  was  not  necessary  where  correspondence 
shows  that  company  would  not  have  accepted;  Jackson  &  Sharp  Co.  v. 
Burlington  etc.  R.  R.  Co.,  24  Blatchf.  196,  29  Fed.  475,  bondholders, 
not  citizens  of  same  State,  may  foreclose  for  all  residents  not  being 
permitted  to  join;  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  27 
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Fed.  163,  Mercantile  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  61  Fed.  375, 
Farmers'  Loan  etc.  Co.  v.  CMcago  etc.  R.  Co.,  61  Fed.  546,  and  Toler 
V.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  179,  181,  all  allowing  suits  by 
trustee  for  interest,  in  spite  of  provision  only  allowing  foreclosure  for 
principal,  on  direction  of  bondholders;  Beekman  v.  Hudson  River  etc. 
Ry.  Co.,  35  Fed.  11,  bondholders  may  sue  for  accrued  interest  in  Federal 
court,  on  refusal  of  trustee,  pending  appeal  from  dismissal  on  suit  to 
foreclose  in  State;  Mercantile  Trust  Co.  v.  Missouri  etc.  Ry.  Co.,  36 
Fed.  223,  224,  1  L.  E.  A.  399,  400,  right  of  entry,  and  sale  after  six 
months'  default  does  not  prevent  foreclosure  before  six  months;  New 
York  Security  etc.  Co.  v.  Lincoln,  77  Fed.  527,  bondholders  agreeing 
not  to  foreclose  except  on  request  by  certain  number,  those  not  parties 
may  sue  oiji  default  in  interest;  General  Electric  Co.  v.  Le  Grande  etc. 
Elec.  Co.,  79  Fed.  25,  26,  27,  and  General  Electric  Co.  v.  La  Grande  etc. 
Electnc  Co.,  87  Fed.  593,  31  C.  C.  A.  118,  both  holding  bondholder  can- 
not sue  without  showing  trustee  has  refused  or  why  he  cannot  represent 
him;  Louisville  etc.  R.  Co.  v.  Schmidt  (Ky.),  52  S.  W.  838,  840,  tod 
McFadden  v.  Mays  Landing  etc.  R.  R.  Co.,  49  N.  J.  Eq.  184,  188,  22  Atl. 
935,  936,  both  holding  summary  right  of  trustee  does  not  prevent  suit 
by  bondholder;  Commonwealth  v.  Susquehanna  etc.  R.  R.  Co.,  122  Pa. 
St.  322,  1  L.  B.  A.  228,  15  Atl.  451,  remedies  to  enforce  payment  are 
confined  to  those  provided  by  mortgage,  or  afforded  by  equity  to  bond- 
holder. 

Distinguished  in  Union  Trust  Co.  v.  Chattanooga  Electric  Ry.  Co., 
101  Tenn.  300,  302,  47  S.  W.  422,  423,  provided  that  trustee  may  enter 
within  six  months,  suit  before  then  is  premature. 

Bonds  secured  by  trust  mortgage,  foreclosure  by  bondholder.     Note, 
40  Am.  St.  B^.  589. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note,  20 
Is.  B.  A.  536. 

Where  foreclosure  Is  sottglit  for  nonpayment  of  interest,  thongli  princi- 
pal be  not  due  or  in  default,  sale  is  free  ftom  mortgagor's  equity  of  redemp- 
tion, or  that  of  Junior  encumbrancers,  made  parties.  Whole  property  may 
be  sold  if  necessary,  or  if  indivisible,  and  proceeds  go  to  pay  interest,  and 
remainder  in  payment  of  principal  debt,  whether  due  or  not. 

Approved  in  Bogert  v.  Southern  Pac.  Co.,  226  Fed.  510,  holding  under 
reorganization  of  Houston  &  Texas  Central  Railway,  minority  stock- 
holders could  not  be  compelled  to  pay  their  share  of  debts,  as  they  were 
not  parties  to  reorganization;  State  Nat.  Bank  v.  Syndicate  Co.,  178 
Fed.  366,  holding  where  bonds  are  pledged  to  secure  debt,  pledger  is  not 
bound  to  proceed  against  collateral ;  Bowling  Green  Trust  Co.  v.  Virginia 
Passenger  etc.  Co.,  164  Fed.  758,  holding  property  may  be  sold  even 
though  rights  of  several  lienholders  have  not  been  judicially  determined; 
Gunnison  v.  Chicago  etc.  Ry.  Co.,  117  Fed.  646,  holding  where  railroad 
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mortgage  seeuring  bonds  was  not  pressed,  interest  never  paid,  trustee 
and  bondholders  are  gailty  of  gross  laches,  thus  barring  them  after 
twenty-five  years;  California  Safe  Deposit  etc.  Co.  v.  Sierra  Valleys 
Ry.  Co.,  158  Cal.  695,  Ann.  Oa».  1912A,  729,  112  Pac.  277,  holding  where 
trustee  under  mortgage  failed  for  period  of  three  months  to  redeem, 
individual  could  bring  suit;  Muren  v.  Southern  Coal  etc.  Co.,  177  Mo. 
App.  606,  160  S.  W.  836,  upholding  provision  in  bonds  requiring  suit 
to  be  brought  by  trustee  under  mortgage  and  not  by  individual  bond- 
holders; Naden  v.  Christopher,  67  Wash.  582,  122  Pac.  4,  holding  where 
mortgagor  tenders  payment  of  interest  after  foreclosure,  court  may  re- 
strain proceedings,  but  may  renew  same  on  subsequent  default;  Ohio 
Central  R.  R.  Co.  v.  Central  Trust  Co.,  133  U.  S^  90,  38  L.  Ed.  563,  10 
Sup.  Ct.  237,  surplus  of  sale  to  pay  overdue  interest  applied  in  reduc- 
tion of  principal;  Simmons  v.  Burlington  etc.  Ry.  Co.,  159  U.  S.  288, 
40  L.  Ed.  153,  16  Sup.  Ct.  5,  mortgagee  made  defendant,  right  of  mort- 
gagor to  redeem  being  barred,  similar  order  as  to  junior  is  not  necessary ; 
Farmers*  Loan  etc.  Co.  v.  Oregon  etc.  Ry.  Co.,  11  Sawy.  121,  24  Fed. 
411,  property  not  separable,  surplus  after  paying  interest  goes  on  prin- 
cipal; Black  V.  Reno,  59  Fed.  921,  applying  rule  and  making  decree  as 
is  most  equitable  in  discretion;  Grape  Creek  Coal  Co.  v.  Farmers'  Loan 
etc.  Co.,  63  Fed.  895,  12  C.  C.  A.  350,  whole  debt  not  due  on  default  of 
interest,  though  principal  may  be  directed  paid  out  of  surplus,  re- 
demption allowed  before  sale,  on  payment  of  interest  due ;  Low  v.  Black- 
ford, 87  Fed.  396,  provisions  of  mortgage  control  as  to  distribution  of 
proceeds  on  foreclosure  and  are  binding  on  bondholders;  McFadden  v. 
Mays  Landing  etc,  R.  R.  Co.;  49  N.  J.  Eq.  187,  22  Atl.  936,  power  to  take 
possession  on  default  of  interest,  and  pay  interest  and  principal,  does 
not  make  latter  due  before  time  fixed,  so  as  to  authorize  foreclosure 
therefor. 

Proceedings  to  enforce  mortgage  for  part  of  debt.    Note,  37  L.  B.  A. 
749. 

Decree  of  foreclosure  for  nonpayment  of  interest  must  state  tlie  fact, 
nature  and  extent  of  breach  of  condition  of  mortgage  justifying  suit,  the 
interest  due,  with  direction  that  it  he  paid  within  a  specified  reasonable 
time,  and  if  not,  that  property  be  sold,  until  confirmation  of  which  sale 
mortgagor  may  redeem. 

Approved  in  Faulds  v.  Tilton,  192  Fed.  298,  112  C.  C.  A.  555,  holdinjj: 
Federal  court  may  follow  procedure  of  State  court  and  issue  deed  in 
foreclosure  without  requiring  confirmation;  Provident  Life  &  Trust  Co. 
V.  Camden  &  T.  Ry.  Co.,  177  Fed.  858,  861,  101  C.  C.  A.  68,  holding 
decree  foreclosing  mortgage  on  street  railways  was  not  void  on  account 
of  failure  to  state  time  for  redemption,  as  mortgagors  could  redeem 
any  time  before  sale ;  In  re  Wiseman,  123  Fed.  185,  holding  bankrupt's 
liability,  as  surety  on  administrator's  bonds,  not  provable  against  his 
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estate  where  decree  against  administrator  in  probate  court  was  not  final; 
Fletcher  v.  Lipscomb,  36  App.  D.  G.  48,  4^,  holding  clerk  dismissing 
cause  one  week  after  decree  of  foreclosure  acted  without  authority; 
Wells  V.  Northern  Trust  Co.,  195  111.  297,  298,  63  N.  E.  140,  where 
foreclosure  decree  allowed  ten  days  to  pay,  and  on  default,  property  was 
sold  on  sixty  days '  notice,  short  time  granted  was  harmless  error  and  sale 
was  confirmed  after  six  months ;  Parker  v.  Dacres,  130  U.  S.  48,  32  L.  Ed. 
850,  9  Sup.  Ct.  434,  Federal  courts  in  equity  recognize  statutory  right  of 
redemption  from  sale  on  foreclosure;  Deck  v.  Whitman,  96  Fed.  879, 
on  sale,  conveyance  ordered  by  master;  Rumsey  v.  People's  Ry.  Co.,  144 
Mo.  189,  46  S.  W.  147,  court  should  settle,  by  decree,  exact  amount  due 
each  intervener  with  separate  claim. 

Distinguished  in  Taylor  v.  Girard  Life  Ins.  etc.  Co.,  1  App.  D.  C.  214, 
216,  holding  decree  finding  money  due  under  deed  of  trust  need  not  state 
default  which  constituted  breach  of  condition  of  trust;  Alabama  etc. 
Mfg.  Co.  V.  Robinson,  72  Fed.  712,  17  C.  C.  A.  152,  exact  and  minute 
adjustment  of  all  disputed  claims  not  necessary  before  ordering  sale. 

Where,  on  appeal,  error  appears  in  finding  of  amount  due  on  fore- 
closure, being  basis  of  right  of  mortgagee  to  proceed,  this  vitiates  all  sab- 
sequent  proceedings.' 

Approved  in  Alabama  etc.  Mfg.  Co.  v.  Robinson,  56  Fed.  693,  6 
C.  C.  A.  79,  where  whole  amount  decreed  due,  and  it  is  shown  some 
interest  was  paid,  decree  is  reversed ;  Seattle  etc.  Ry.  v.  Union  Trust  Co., 
79  Fed.  185,  24  C.  C.  A,  512,  arguendo. 

Where  mortgage  is  given  to  secure  debt  payable  in  installments,  fore- 
closure decree  may  require  payment  of  all  then  due,  though  maturing  since 
institution  of  suit. 

Approved  in  Rumsey  v.  People's  Ry.  Co.,  154  Mo.  247,  55  S.  W.  624, 
holding  trust  deed  of  railroad  property  declaring  default  of  bonds  due, 
after  thirty  days,  justifies  foreclosure  for  entire  amount. 

Where  mortgage  provides  that  principal  falls  due  on  declaration  of  de- 
fault of  interest,  and  notice  by  trustee,  it  is  error  to  find  whole  debt  due 
until  such  notice,  and  redemption  may  be  made  by  payment  of  interest  due. 

Approved  in  Peoria  etc.  Ry.  Co.  v.  Central  Trust  Co.,  83  jFed.  912, 
right  to  foreclose  for  interest  only  under  bill,  surplus  earnings  of  re- 
ceiver are  applied  on  delinquent  interest,  though  foreclosure  begun. 

Distinguished  in  Morgan's  etc.  S.  S.  Co.  v.  Texas  Cent  Ry.  Co.,  137 
U.  S.  192,  193,  84  K  Ed.  632,  11  Sup.  Ct.  67,  principal  falling  due  on 
sixty  days '  default  in  interest,  trustee  may  collect  whole  amount  without 
formal  declaration  of  maturity  of  principal. 

Mortgage  providing  for  foreclosure  by  trustee  on  written  request  of 
majority  of  bondholders  means  trustee  cannot  proceed  without  it. 
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Approved  in  Cochran  v.  Pittsburg  etc.  R.  Co.,  160  Fed.  682,  reaflBrming 
rule;  Guardian  Trust  Co.  v.  White  Cliffe  Portland  Cement  etc.  Co.,  109 
Fed.  628,  630,  holding  corporation  giving  mortgage  provision  that  for 
nonpayment  interest  trustee  could  foreclose,  certain  number  bondholders 
demanding,  not  necessarily  prevented  without  demand;  Citizens'  Bank 
V.  Los  Angeles  Iron  etc.  Co.,  131  Cal.  191,  63  Pac.  464,  holding  trust  deed 
securing  bonds  single  bondholder  of  unpaid  coupons  may  foreclose,  the 
trustee  refusing  upon  demand,  whether  refusal  was  arbitrary  or  un- 
lawful; Schultze  V.  Van  Doren,  64  N.  J.  Eq.  469,  63  Atl.  818,  holding, 
though  mortgage  provides  trustee  shall  bring  suit,  single  bondholder  or 
several  may  sue  where  trustee  imposes  terms  which  complainants  were 
not  bound  to  accept. 

Distinguished  in  Guaranty  Trust  etc.  Co.  ▼.  Green  Cove  etc.  R.  R.  Co., 
139  U.  S.  141,  36  L.  Ed.  118,  11  Sup.  Ct.  614,  and  Dow  v.  Memphis  etc. 
R.  R.  Co.,  20  Fed.  266,  both  holding  where  trustee  is  to  take  possession 
and  sell  on  request  of  bondholders,  it  is  not  exclusive  of  legal  remedies; 
Credit  Co.  v.  Arkansas  etc.  R.  Co.,  6  McCrary,  30,  16  Fed.  62,  trustee 
may  foreclose  for  interest  without  consent,  and  suit  for  principal  was 
ratified;  Wheelwright  v.  St.  Louis  etc.  Transp.  Co.,  66  Fed.  166,  there 
being  no  trustee,  holder  of  majority  of  bonds  may  foreclose  without 
having  one  appointed. 

Representation    of   bondholders    by    mortgage    trustee.    Note,    16 
L.  $.  A.  (N.  S.)  1008. 

Equity  doea  not  reUeve  against  provisioa  that  principal  sball  fall  due 
on  default  of  interest,  but  if  sucb  provision  is  ambignona^  leans  in  f avof 
of  debtor. 

Approved  in  Seibert  v.  Minneat>oliB  etc.  Ry.  Co.,  62  Minn.  166,  88  Am. 
8t.  'Rep.  634,  20  L.  R.  A.  640,  63  N.  W.  1136,  restrictions  by  bondholders 
as  to  foreclosure,  are  valid. 

Appeal  will  lie  from  decree  in  execution  of  another  decree  of  same 
court,  according  to  the  nature  of  the  subject  matter  and  rights  of  parties 
affected;  allowing  appeal  from  decree  distributing  the  proceeds  from  sale 
under  foreclosure  decree. 

Approved  in  Lide  v.  Park,  132  Ala.  223,  31  South.  360,  holding  decree 
on  failure  to  amend  within  certain  time,  bill  being  dismissed,  was  simply 
interlocutory,  permitting  statutory  appeal  in  thirty  days;  Plaisted  v. 
Cooke,  181  Mass.  119,  63  N.  £.  133,  holding  where  no  formal  decree  of 
dismissal  is  entered,  the  case  still  remains  on  the  docket  of  trial  court 
and  an  appeal  will  be  dismissed;  Andrews  v.  National  Foundry  etc. 
Works,  73  Fed.  618,  19  C.  C.  A.  648,  allowing  appeal  from  decree  fixing 
priorities  and  ordering  sale;  Lewisberg  Bank  v.  Sheffey,  140  U.  S.  462, 
35  L.  Ed.  496,  11  Sup.  Ct.  768,  arguendo. 

XI— 57 
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'  Decree  dependent  on  others  themBelvee  reversed  falls  witb  thenL 
Approved  in  Montana  Mining  Co.  v.  St.  Louis  Mining  &  Milling  Co., 
186  U.  S.  32,  46  K  Ed.  1042,  22  Sup.  Ct.  747,  holding  where  second  judg- 
ment, itself  not  final,  renders  first  judgment  not  final,  subsequent  writs 
of  error  must  be  dismissed ;  Milb  v.  Green,  159  U.  S.  655,  40  K  Ed.  294, 
16  Sup.  Ct.  133,  pending  appeal  to  determine  right  to  vote,  election  is 
held  void,  appeal  is  dismissed;  Kimball  v.  Kimball,  174  U.  S.  163,  43 
L.  Ed«  932,  19  Sup.  Ct.  641,  pending  appeal  in  contest  as  to  letters  of 
administration,  will  is  probated,  appeal  dismissed. 

Distinguished  in  Grape  Creek  Coal  Co.  v.  Farmers'  Loan  etc.  Co.,  80 
Fed.  201,  25  C.  C.  A.  376,  decree  reversed,  but  sale  confirmed  and  no 
appeal  taken,  sale  cannot  subsequently  be  set  aside. 

Reversal  of  judgments.    Note,  06  Am.  St  Bep.  181,  132. 

Miscellaneous.  Cited  in  Hill  y.  Denton,  74  Ark.  466,  86  8.  W.  404^ 
sale  under  foreclosure  decree  divests  trustor  of  all  inj^erest. 

106  n.  8.  86-89,  27  L.  Ed.  114,  1  Sup.  Ct.  128,  EQUATOB  MIN.  ETC.  00.  ▼. 


Provision  of  Colorado  code,  allowtng  one  new  trial,  as  of  lights  In  eject- 
ment. Is  binding  on  Circuit  Court  tbere. 

Approved  in  Virginia  etc.  Steel  &  Iron  Co.  v.  Harris,  151  Fed.  429, 
80  C.  C.  A.  658,  holding  Federal  court  may  within  one  year  after  term 
set  aside  judgment  obtained  through  surprise;  Files  v.  Davft,  118  Fed. 
468,  holdihg  action  on  attachment  bond  in  suit  pending  in  Federal  court 
is  ancillary,  hence  maintainable  in  same  court  irrespective  of  citizenship 
or  amount  involved ;  Hammer  v.  Rogers,  21  Okl.  382,  96  Pac.  617,  holding 
new  trial  after  judgment  of  ejectment  is  matter  of  right,  even  though 
incidental  relief  seeking  cancellation  of  evidence  of  title  may  be  in  its 
nature  equitable;  Bendey  v.  Townsend,  109  U.  S.  668,  27  L.  Ed.  1066, 
3  Sup.  Ct.  485,  and  Gray  v.  Havemeyer,  53  Fed.  179,  3  C.  C.  A.  497,  both 
disallowing  attorney's  fee,  provided  for  in  mortgage,  where  State  court 
holds  void;  Britton  v.  Thornton,  112  U.  S.  635,  28  L.  Ed.  819,  6  Sup. 
Ct.  295,  State  statute  making  judgment  in  ejectment  conclusive  binds 
Federal  court;  Bacon  v.  Northwestern  Life  Ins.  Co.,  131  U.  S.  265,  33 
L.  Ed.  131,  9  Sup.  Ct.  790,  following  State  court,  that  misspelling  of 
mortgagee's  name  in  advertisement  for  sale  does  not  defeat  title;  Mans- 
field V.  Excelsior  Refining  Co.,  135  U.  S.  328,  84  L.  Ed.  163,  10  Sup.  Ct. 
826,  and  Smale  v.  Mitcliell,  143  U.  S.  107,  36  L.  Ed.  92,  12  Sup.  Ct.  355, 
same  as  to  Illinois;  Barber  v.  Pittsburgh  etc.  Ry.  Co.,  166  U.  S.  99,  41 
L.  Ed.  933,  17  Sup.  Ct.  491,  ejectment  not  conclusive  in  State  is  not  so 
in  Federal  court ;  Dishong  v.  Finkbiner,  46  Fed.  14,  second  action  allowed 
by  statute,  it  will  not  be  enjoined  as  vej^atious ;  Campbell  v.  Iron  Silver 
Min.  Co.,  56  Fed.  135,  statute  allowing  two  trials  where  first  judgment 
is  reversed,  two  more  are  allowed;  Iron  Silver  Min.  Co.  v.  Campbell, 
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61  Fed.  933,  936,  10  C.  C.  A.  172,  statute  of  Colorado  allows  two  trials 
without  cause,  in  addition  to  any  number  for  cause;  Elder  v.  McClaakey, 
70  Fed.  538, 17  C.  C.  A.  251,  applying  State  rule  as  to  adverse  holding; 
Carlisle  v.  Killebrew,  89  Ala.  334,  6  L.  R.  A.  619,  6  South.  757,  though 
two  trials  allowed,  judgment  on  first  is  conclusive  in  collateral  matter; 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  13,  48  L.  Ed.  873,  19  Sup.  Ct.  585, 
and  Roberts  v.  Baumgarten,  126  N.  Y.  339,  27  N.  E.  470,  both  arguendo. 
Distinguished  in  Wellman  v.  Bethea,  213  Fed.  370,  371,  372,  holding 
Federal  court  not  bound  by  State  statute  allowing  surprise  judgment  to 
be  set  aside  within  one  year;  dissenting  opinion  in  Virginia  etc.  Steel 
&  Iron  Co.  V.  Harris,  151  Fed.  433,  80  C.  C.  A.  658,  majority  holding 
Federal  court  may  within  one  year  after  term  set  aside  judgment 
obtained  through  surprise. 

Statutory  right  to  new  trial  in  ejectment.  Note,  Ann.  Oas.  19140, 
786,  738,  740,  741. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in^  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  486. 

106  U.  S.  89-95,  27  L.  Ed.  79,  1  Sup.  Ot.  62,  AMEBIOAN  OOTTONTIE  OO. 
▼.  SIMMONS. 

Whore  cottoii  ties,  caiilstlng  of  liand  and  bucUe,  sold  for  one  use,  have 
been  so  used,  it  is  infMngement  to  cut  and  make  over'  old  bands  combined 
on  old  buckle. 

Approved  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  37,  43,  Ann.  Oas. 
191SD,  880,  56  L..  Ed.  659,  662,  32  Sup.  Ct.  364,  holding  sale  of  ink  to 
purchaser  of  mimeograph  machine,  restricted  to  use  only  ink  of  pat- 
entee, constitutes  infringement  of  patent  on  mimeograph;  Crown  Cork 
&  Seal  Co.  v.  Standard  Breweiy,  174  Fed.  259,  holding  patentee  sell- 
ing corking  machines  may  restrict  its  use  to  corks  of  its  own  make; 
National  Cash  Reg.  Co.  v.  Grobet,  148  Fed.  387,  holding  adding  patented 
printing  device  to  cash  register  no  infringement;  Wagner  Typewriter 
Co.  V.  F.  S.  Webster  Co.,  144  Fed.  411,  holding  replacing  typewriter 
spool  not  reconstruction  and  no  infringement;  Morrin  v.  Robert  White 
Engineering  Works,  138  Fed.  76,  refitting  •  tubes  in  steam  generator 
held  reconstruction  and  infringement;  Brown  v.  Puget  Sound  Reduc- 
tion Co.,  110  Fed.  386,  holding  purchaser  of  patented  machine  may  use 
the  particular  machine  purchased,  but  its  defectiveness  gives  him  no 
right  to  substitute  .  therefor  an  infringing  machine ;  Vermont  Farm 
Maeh.  Co.  v.  Gibson,  46  Fed.  489,  purchase  of  creamery  with  patent 
cans  of  patentee  gives  no  right  to  use  process  on  other  cans;  Davis 
Electrical  Works  v.  Edison  Electric  Light  Co.,  60  Fed.  279,  281,  8 
C.  C.  A.  615,  disallowing  new  carbon  filament  in  Edison  incandescent 
electric  lamp. 
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Distingaished  in  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  343,  52  L.  Ed. 
1090,  28  Sup.  Ct.  722,  holding  copyright  of  book  does  not  imply  right 
to  prescribe  sale  price;  Thomson-Houston  Electric  Co.  v.  Kelsey  Elec. 
Ry.  Co.,  76  Fed.  1008,  22  C.  C.  A.  1,  no  infringement  to  furnish  to  user, 
trolley  stand  to  replace  original  in  No.  495,443;  dissenting  opinion  in 
Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  69,  Aim.  Oas.  191SD,  880,  56  L.  Ed. 
672,  32  Sup.  Ct.  364,  majority  holding  sale  of  ink  to  purchaser  of 
mimeograph,  restricted  to  use  only  ink  of  patentee,  constitutes  infringe- 
ment of  patent. 

Purchaser's  right  to  sell  or  use  personalty  free  from  restrictions 
affecting  it  in  vendor's  hands.    Note,  55  L.  E.  A.  635. 

Manufacture  and  sale  of  essential  unpatented  part  as  infringement 
of  combination  patent.    Note,  28  L.  R.  A.  (K.  S.)  1028. 

Eight  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  E.  0.  160. 

Temporary  parts  of  patented  article  weazlng  oat  may  be  replaced 
without  amounting  to  reconstmction. 

Approved  in  Wagner  Typewriter  Co.  v.  F.  S.  Webster  Co.,  144  Fed. 
412,  holding  typewriter  ribbon  and  spool  may  be  replaced;  Goodyear 
Shoe  Machinery  Co.  v.  Jackson,  112  Fed.  149,  150,  55  L.  E.  A.  692,  50 
C.  C.  A.  159,  holding  purchaser  of  a  patented  machine,  who  simply 
repairs  a  broken  or  worn-out  element,  does  not  thereby  infringe  patent; 
Morgan  Envelope  Co.  v.  Albany  etc.  Paper  Co.,  152  U.  S.  433,  88  L.  Ed. 
503,  14  Sup.  Ct.  631  (affirming  40  Fed.  581),  sale  of  toUet  paper  to  fit 
a  device  to  hold  it  is  no  infringement. 

Distinguished  in  National  Malleable  Casting  Co.  v.  American  Steel 
Foundries,  182  Fed.  640,  one  making  locks  which  are  part  of  patented 
car-coupler,  though  patent  is  only  for  combination,  and  sells  same  to 
railroads  to  be  used  to  replace  worn-out  locks  of  patented  couplers,  is 
an  infringer;  St.  Louis  Car  Coupler  Co.  v.'  Shickle  etc.  Iron  Co.,  70 
Fed.  785,  coupling  head  of  reissue  No.  10,941  may  not  be  sold  to  replace 
broken  parts. 

Vendors  of  an  article,  intending  it  for  use  to  inftinge  a  patent^  are 
liable  therefor. 

Approved  in  Tindel-Morris  Co.  v.  Chester  Forging  etc.  Co.,  163  Fed. 
306,  holding  purchasers  of  patented  article  inadvertently  sold  to  junk 
man,  will  be  restrained  from  using  same;  Cortelyou  v.  Chas.  Eneu 
Johnson  &  Co.,  138  Fed.  117,  holding  notice  on  rotary  neostyle  of 
restrictive  use  binds  purchaser;  National  Phonograph  Co.  v.  Schlegel, 
117  Fed.  628,  holding  though  complainant's  contract  with  manufacturer 
of  patent  was  that  of  selling  at  certain  price,  equity  will  not  enjoin 
])urchaser  selling  for  less  price;  Alabastine  Co.  v.  Payne,  27  Fed.  560, 
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where  elements  of  patent  preparation  sold  with  directions  for  mixing; 
Snyder  v.  Bunnell,  29  Fed.  48,  it  must  he  done  with  that  purpose,  and 
with  intent  of  infringement;  Heaton  Peninsular  Button-Fastener  Co. 
V.  Eureka  Specialty  Co.,  77  Fed.  291,  86  L.  R.  A.  780,  26  C.  C.  A.  267, 
machine  sold  suhjeet  to  condition  that  they  only  he*  used  with  huttons 
from  vendor,  not  patented — sale  of  huttons  hy  another  is  contributory 
infringement  j  Thomson-Houston  Elec.  Co.  v.  Ohio  Brass  Co.,  80  Fed. 
721,  26  C.  C.  A.  107,  articles  only  adapted  for  use  in  patented  com- 
hii^ation,  vendor  presumed  to  intend  they  will  he  so  used. 

Miscellaneous.  Cited  in  Motion  Picture  Patents  Co.  v.  Centaur  Film 
Co.,  217  Fed.  261,  holding  fact  that  suit  for  infringement  is  instituted 
two  days  before  expiration  of  patent  will  not  deprive  equity  of  juris- 
diction; Clark  V.  Wooster,  119  U.  S.  326,  80  L.  Ed.  898,  7  Sup.  Ct.  218, 
upholding  equity  jurisdiction  over  bill  to  restrain  infringement  and 
for  damages,  though  patent  expired  fifteen  days  after  hill  filed. 

106  n.  8.  9&-99,  27  L.  Ed.  132,  1  Sup.  Ot.  176,  BBOWK  ▼.  COLORADO. 

To  give  Supreme  Court  JurlsJUction  on  error  to  State  court,  it  must 
appear  on  record  that  a  rifi^t  under  Constitution,  statute  or  treaty  was 
claimed  and  denied,  or  was  necessarily  involved. 

Approved  in  Hays  v.  Port  of  Seattle,  226  Fed.  294,  holding  law  of 
Washington  of  1913,  page  196,  vesting  title  to  waterway  in  munici- 
pality, does  not  impair  contract  of  one  employed  to  construct  water- 
way; Nelson  v.  Southern  Ry.  Co.,  172  Fed.  480,  holding  suit  under 
Federal  Liability  Act  is  not  one  arising  under  laws  of  United  States, 
so  as  to  warrant  removal ;  Susquehanna  Boom  Co.  v.  West  Branch  Boom 
Co.,  110  U.  S.  68,  28  L.  Ed.  70,  3  Sup.  Ct.  439,  not  sufficient  that  ques- 
tion was  raised  on  motion  for  rehearing;  Detroit  City  Ry.  Co.  v.  Guth- 
ard,  114  IT.  S.  136,  29  L.  Ed.  119,  6  Sup.  Ct.  812,  it  must  appear  it  was 
actually  raised  and  actually  decided ;  Simmerman  v.  Nebraska,  116  U.  S. 
64,  29  L.  Ed.  586,  6  Sup.  Ct.  333,  not  sufficient  if  raised  on  petition  for 
writ  of  error,  treated  also  as  petition  for  rehearing;  Hill  v.  Lockwood, 
33  Fed.  393,  applying  same  rule  on  motion  to  remand. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  E.  A. 
51. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  472,  475. 

Objection  to  deed  in  suit  in  State  court,  on  ground  that  territory  could 
not  take  a  conveyance,  it  not  appearing  whether  this  was  claimed  to  result 
from  Federal  or  territorial  statute,  does  not  give  Supreme  Court  jurisdic- 
tion on  writ  of  error. 
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Approved  in  Kansas  Endowment  Assn.  v.  Kansas,  120  U.  S.  105,  30 
L.  Ed.  594,  7  Sup.  Ct.  500,  merely  stating  that  statute  was  unconstitu- 
tional might  apply  to  State  Constitution,  and  raises  no  Federal  question. 

Where  State  vfolates  contract  hy  refusing  to  build  on  land  conTeyed 
for  imrpoee^  but  does  not  impair  it,  Supreme  Oourt  baa  no  Jurisdiction  on 
error  to  State  court,  decision  so  holding. 

Approved  in  Caldwell  v.  Donaghey,  108  Ark.  66,  Aiul  Oaa.  1915B, 
133,  45  L.  R.  A.  (N.  S.)  721,  156  S.  W.  842,  holding  specific  perform- 
ance will  not  lie  against  State  of  Arkansas  compelling  performance  of 
contract  for  construction  of  State  capitol. 

Distinguished  in  Iron  Mountain  R.  Co.  v.  Memphis,  96  Fed.  130,  37 
C.  C.  A.  410,  city  ordinance  declaring  railroad  has  not  complied  with 
condition  and  forfeils  franchise  is  impairment  of  contract. 

Power  of  State  to  annul  its  contract  by  legislative  act.    Note,  Ann. 
Oas.  1915B,  137. 

Nullification  or  breach  of  State  contract  as  impairment  of  obliga- 
tion of  contract.    Note,  45  L.  R.  A.  (K.  S.)  722. 

106  n.  S.  99-108,  27  L.  Ed.  GO,  1  Sup.  Ct.  3,  BAOOK  ▼.  BIVE8. 

Executor  made  defendant  to  suit,  merely  to  reach  interest  of  heir  in 
the  estate,  being  a  nominal  party,  does  not  prevent  remoYal,  though  of  same 
State  with  complainant. 

Approved  in  Cella  v.  Brown,  136  Fed.  442,  reafi&rming  rule ;  Atchison, 
T.  &  S.  F.  Ry.  Co.  y.  Phillips,  176  Fed.  667,  100  C.  C.  A.  215,  holding 
paronts  of  deceased  person  need  not  join  with  widow  in  suit  for  wrong- 
ful death;  Jackson  v.  Jackson,  175  Fed.  716,  99  C.  C.  A.  286,  holding 
one  holding  option  to  purchase  an  interest  in  coal  lands  is  not  indis- 
pensable party  to  suit  to  set  aside  conveyance  previously  made;  Wallin 
v.  Reagan,  171  Fed.  763,  holding  where  tenant  at  will  in  action  of  eject- 
ment disclaimed  any  interest  in  property,  he  was  not  necessary  party; 
Macurda  v.  Globe  Newspaper  Co.,  165  Fed.  109,  holding  garnishees  are 
not  indispensable  parties  for  purpose  of  removal;  Rogers  v.  Penobscot 
Min.  Co.,  154  Fed.  610,  83  C.  C.  A.  380,  holding  in  suit  to  compel  trans- 
fer of  claims  to  corporation,  latter  is  not  an  indispensable  party;  North 
Carolina  Mining  Co.  v.  Westfeldt,  151  Fed.  296,  holding  Federal  court 
may  dismiss  as  to  those  who  were  not  indispensable  so  as  to  retain 
jurisdiction ;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  658,  68  C.  C.  A.  288, 
holding  prior  mortgagee  not  necessary  party  to  suit  to  foreclose  junior 
mortgage;  Groel  v.  United  Elec.  Co.^  132  Fed.  254,  in  action  by  stock- 
holder on  behalf  of  corporation,  corporation  is  necessary  party;  Wirg- 
man  v.  Persons,  126  Fed.  453,  62  C.  C.  A.  J53,  holding  where  sole  contro- 
versy was  between  complainant  and  defendant,  the  requisite  diversity 
of  citizenship  existing,  removal  not  prevented  by  joinder  of  nominal 
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defendant  having  no  interest;  Williard  v.  Spartanburg  eto.  B.  R.  Co., 
124  Fed.  802,  )iolding  railroad  employee  suing  leased  railroad  and  its 
lessor  in  tort  presents  separable  controversy,  and  cause  is  removable 
by  lessee  company,  being  of  another  State;  Person  v.  Illinois  Cent. 
R.  R.  Co.,  118  Fed.  344,  holding  railroad  lessor  and  lessee  being  sued 
for  death  of  lessee's  employee,  not  separable  controversy  for  removal, 
plaintiff  and  lessor  of  same  State;  Higgins  v.  Baltimore  etc.  R.  R.  Co., 
99  Fed.  641,  holding  bill  in  State  court  against  stockholder  involving 
ownership  of  stock  held  by  him,  formal  joinder  of  corporation  will  not, 
because  of  joinder,  prevent  removal;  Lake  St.  El.  R.  R.  Co.  v.  Ziegler, 
99  Fed.  121,  39  C.  C.  A.  431,  holding  trustees  being  but  formal  parties, 
their  joinder  as  defendants  did  not  deprive  Federal  court  of  jurisdic- 
tion if  individual  defendants  could  remove;  Deford  v.  Mehaffy,  14  Fed. 
182,  holding  garnishees  not  indispensable;  Bates  v.  New  Orleans  etc. 
R.  Co.,  16  Fed.  294,  refusing  to  remand  where  trustee  collaterally  in- 
terested would  defeat  jurisdiction;  McHenry  v.  New  York  etc.  R.  Co., 
25  Fed.  68,  suit  for  benefit  of  all  holders  of  certificates,  one  joining 
as  plaintiff,  who  would  defeat  jurisdiction,  may  be  disregarded  as  for- 
mal party ;  First  Nat.  Bank  v.  Merchants'  Bank,  37  Fed.  658,  2  L.  R.  A. 
470,  mere  stakeholder  does  not  defeat  jurisdiction ;  May  v.  St.  John, 
38  Fed.  771,  officers  made  parties  in  setting  aside  fraudulent  judgment, 
in  order  to  stop  payment,  does  not  defeat  jurisdiction;  Brown  v.  Mur- 
ray, Nelson  &  Co.,  43  Fed.  617,  record  showing  no  interest  of  parties, 
they  are  nominal;  Dow  v.  Bradstreet  Co.,  46  Fed.  826,  sham  defend- 
ant to  defeat  jurisdiction  does  not  prevent  removal;  Reeves  v.  Coming, 
51  Fed.  778,  mere  stakeholder,  or  one  interestd  with  plaintiff,  cannot 
defeat  removal;  New  York  Const.  Co.  v.  Simon,  53  Fed.  45,  in  suit  to 
cancel  note,  indorsee  for  collection  made  party  to  stop  note  does  not 
prevent  removal;  Carver  v.  Jarvis  etc.  Trust  Co.,  73  Fed.  12,  suit  to 
impeach  decree  for  fraud,  party  thereto  dropped  from  suit,  is  formal; 
Scoutt  V.  Keck,  73  Fed.  905,  20  C.  C.  A.  103,  one  holding  notes  till  per- 
formance of  condition  is  necessaiy  party  in  suit  to  deliver  them ;  Moore 
V.  Los  Angeles  Iron  etc.  Co.,  89  Fed.  77,  receiver  having  charge  of  in- 
surance policy  of  railroad  is  necessary  party  in  suit  by  injured  employee 
suing  his  employer  and  insurance  company;  Home  v.  Boston  etc.  R.  R. 
Co.,  62  N.  H.  455,  no  removal  if  only  part  of^defendants  are  of  another 
State,  unless  a  separate  controversy;  Insurance  Cos.  v.  Carrier  Cos.,  91 
Tenn.  540,  19  S.  W.  756,  arguendo. 

Distinguished  in  Turk  v.  Illinois  Cent.  R.  Co.,  218  Fed.  318,  134 
C.  C.  A.  Ill,  holding  in  suit  against  railroad  for  damages  resulting  from 
fire,  insurance  company  joining  with  owner  is  essential  party  for  pur- 
pose of  removal;  Wilson  v.  Oswego  Twp.,  151  U.  S.  64,  38  L.  Ed.  74, 
14  Sup.  Ct,  262,  suit  to  recover  bonds  from  bailee,  he  is  necessaiy  party ; 
Mills  V.  Central  R.  Co.,  20  Fed.  462,  where  trastees  are  personally  sued 
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for  illegal  misapplication  they  are  not  formal;  Deere,  Wells  ft  Co.  ▼. 
Chicago  etc.  Ry.  Co.,  85  Fed.  879,  does  not  allow  removal  because  one 
is  pecnniarily  irresponsible. 

Until  trust  is  dosed,  or  trustee  with  knowledge  of  beneficiary  disavowB 
trust,  or  holds  adversely,  statute  of  limitations  does  not  run. 

Approved  in  People  v.  Xefens,  269  III.  476,  109  N.  E.  966,  holding 
husband  acting  as  agent  of  wife  was  guilty  of  no  breach  until  he  re- 
fused to  account  and  statute  began  to  run  from  such  refusal;  Patterson 
V.  Hewitt,  11  N.  M.  42,  55  L.  E.  A.  670,  66  Pac.  565,  applying  rule  to 
verbal  promise  to  share  profits  of  mining  claims;  Coze  v.  Carson,  169 
N.  C.  138,  85  S.  E.  227,  refusing  to  enforce  trust  after  delay  of  thirty 
years ;  Yeaman  v.  Galveston  City  Co.,  106  Tex.  425,  426,  167  S.  W.  723, 
724,  holding  obligation  of  corporation  to  pay  dividends  is  not  subject 
to  limitations  until  demand  has  been  made;  Speidel  v.  Henrici^  120 
U.  S.  386,  30  L.  Ed.  719,  7  Sup.  Ct.  611,  statute  runs  against  implied 
trusts  or  disavowed  express  trusts;  Gisbom  v.  Charter  Oak  Ins.  Co., 
142  U.  S.  338,  85  L.  Ed.  1085,  12  Sup.  Ct.  281,  deed  of  trust  to  secure 
note  not  barred  when  note  is  barred;  Naddo  v.  Bardon,  47  Fed.  790, 
attorney  selling  openly  to  himself,  through  third  party,  suit  barred 
after  ten  years ;  Fox  v.  Tay,  89  Cal.  349,  28  Am.  St  Bep.  479,  24  Pac. 
857,  representatives  of  trustee  cannot  plead  limitations  against  bene- 
ficiary; Thomas  v.  Hurst,  73  Fed.  375,  holding  widow's  claim  against 
surviving  mining  partner  of  her  husband  not  barred  by  laches;  Rey- 
nolds V.  Sumner,  126  111.  72,  9  Am.  St.  Bep.  529,  1  L.  B.  A.  830,  18  N.  E. 
337,  claim  must  be  open,  notorious  and  adverse ;  Raymond  v.  Flavel,  27 
Or.  235,  40  Pac.  163,  where  trustee  assumes  ownership  with  notice,  stat- 
ute begins  to  run;  Charter  Oak  Life  Ins.  Co.  ▼.  Gisbome,  5  Utah,  330, 
15  Pac.  259,  mere  stoppage  of  work  is  not  closing  of  trust;  Thompson 
V.  Whitaker  Iron  Co.,  41  W.  Va.  579,  23  S.  E.  796,  bailment  is  not  such 
a  trust  as  gives  equity  jurisdiction. 

Application  of  statute  of  limitations  as  between  trustee  and  bene* 
ficiary  of  express  trust.    Note,  8  Ann.  Oas.  800. 

What  statute  of  limitations  will  govern  action  in  other  State  or 
country.    Note,  48  L.  B.  A.  626. 

Miscellaneous.  Cited  in  Murray  v.  Farrell,  2  Alaska,  363,  law  of 
forum  governs  unless  statute  provides  otherwise. 

106  IT.  8.  109-118^  27  K  Ed.  81,  1  Sup.  Ot.  62,  BAILET  T.  NEW  TOBK 
ETC.  B.  B.  OO. 

In  contemplation  of  Income  tax  law  of  1864,  no  tax  accrues  upon  i^ 
fund,  except  for  the  year  in  which  the  fund  itself  accmes. 

Approved  in  Peacock,  Hunt  &  West  Co.  v.  Williams,  110,  Fed.  916, 
holding  under  Carolina  decisions  holding  judgment  on  motion  where 
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whole  pleadings  were'  frivolous,  answer  in  Federal  court  denying  under 
oath  material  jurisdictional  allegations  in  complaint  not  frivolous. 

Income  tax  iaw  of  1864  applies  to  not  eamings  of  railroad  oompanyr 
for  year  when  taxed,  wUcb  bave  been  actually  realised,  or  which  law  as- 
sumes to  have  been. 

Approved  in  Michell  Bros.  Co.  ▼.  Doyle,  226  Fed.  440,  holding  under 
corporation  tax  law  (Comp.  Stats.  1913,  §  6301),  lumber  company  is 
entitled  to  deduct  value  of  standing  timber  for  year  previous  to  tax. 

Where  railroad  dividend  is  declared  as  of  earnings  for  current  year, 
proof  is  inadmissible,  to  avoid  income  tax,  that  no  earnings  had  in  fact 
been  made. 

Approved  in  Central  Nat.  Bank  ▼.  United  States,  137  U.  8.  364,  84 
L.  Ed.  706,  11  Sup.  Ct.  128,  enforcing  payment  of  income  tax  on  total 
dividends  of  national  bank  (affirming  24  Fed.  679). 

A  fund  taxed  in  one  year  as  profits  of  railroad  company,  under  law  of 
1864,  cannot  be  again  assessed  as  part  of  its  earnings. 

Approved  in  In  re  Macon  Sash  etc.  Co.,  112  Fed.  332,  holding  enact- 
ment of  uniform  system  of  bankruptcy  nullifies  subsequent  appointment 
of  receiver  by  State  court. 

Certificates  of  indebtedness  issued  by  railroad  to  stockholders,  on  ac- 
count of  earnings  expended  for  Improvements,  are  taxable  under  income 
tax  law  of  1864,  as  dividends  in  scrip,  but  only  to  amount  of  earnings  which 
accrued  while  law  was  in  force. 

Approved  in  People  v.  Albany  Ins.  Co.,  92  N.  T.  462,  enforcing  pay- 
ment of  State  tax  on  dividends;  Commrs.  of  Sinking  Fund  v.  Buokner, 
48  Fed.  641,  arguendo. 

Refund  by  or  recoveiy  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  801. 

106  V.  8.  118-123,  27  L.  Ed.  87,  1,  Sup.  Ot.  68,  KATIOKAL  STEAMSHIP 
00.  V.  TtrOMAK. 

Oorporations,  for  purposes  of  Jurisdiction  of  Federal  courts,  are  con- 
clusively citizens  or  subjects  of  the  State  or  countries  creating  them. 

Approved  in  Thomas  v.  Board  of  Trustees  of  Ohio  State  University, 
195  U.  S,  210,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  holding  board  of  university 
trustees  created  by  special  legislative  act  not  a  corporation;  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  466,  44  L.  Ed.  845. 
20  Sup.  Ct.  693,  holding  limited  partnership  association  created  under 
Pennsylvania  laws  when  suing  in  Federal  court  must  allege  citizenship 
of  individual  members  where  jurisdiction  depends  upon  diverse  citizen- 
ship; Betzoldt  V.  American  Ins.  Co.,  47  Fed.  707,  and  Shaw  v.  Qnincy 
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Min.  Co.,  145  U.  S.  451,  86  L.  Ed.  772,  12  Sup.  Ct.  938,  corporation  of 
one  State  not  answerable  in  Circuit  Court  of  its  usual  place  of  busi- 
ness, under  acts  of  1887  and  1888 ;  Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  106,  42  L.  Ed.  967,  18  Sup.  Ct.  528,  Circuit  Court  of  State  has 
jurisdiction  of  foreign  corporation  doing  business  there;  Filli  v.  Dela- 
ware etc.  R.  Co.,  37  Fed.  66,  act  of  1887  makes  corporation  suable  only 
where  created,  though  principal  business  is  in  another  place;  Zambrino 
V,  Galveston  etc.  Ry.  Co.,  38  Fed.  451,  alien  may  sue  corporation  where 
found,  though  principal  business  is  in  another  district ;  Purcell  v.  British 
Land  etc.  Co.,  42  Fed.  467,  alien  corporation  doing  business  in  State 
may  remove  under  act  of  1888;  Robertson  v.  Scottish  Union  etc.  Ins. 
Co.,  68  Fed.  176,  177,  company  duly  chartered  under  laws  of  Great 
Britain  gives  Circuit  Court  jurisdiction;  Hbllingsworth  v.  Southern  Ry. 
Co.,  86  Fed.  356^  and  Taylor  v.  Illinois  Cent.  R.  Co.,  89  Fed.  120,  both 
holding  compliance  with  statutes  making  corporation  domestic,  does  not 
affect  Federal  jurisdiction;  Mathis  v.  Southern  Ry.  Co.,  53  S.  C.  258, 
31  S.  E.  244,  foreign  corporation  complying  with  act  of  1896  is  domestic 
and  cannot  remove. 

Distinguished  in  Burlington  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  400, 
37  K  Ed.  786,  13  Sup.  Ct.  927,  and  Blake  v.  McClung,  172  U.  S.  259, 
48  L.  Ed.  482,  19  Sup.  Ct.  173,  corporations  not  citizens  so  as  to  be 
entitled  to  privileges  and  immunities;  Grand  Trunk  Ry.  Co.  v.  Tennant, 
66  Fed.  923,  14  C.  C.  A.  190,  in  absence  of  specific  objection,  describing 
the  defendant  as  the  A.  B.  Co.,  of  Canada,  is  sufficient. 

Oitlzensbip  of  parties  need  not  appear  In  petition  If  In  the  recoxd;  so, 
wliere  complaint  alleges  defendant  a  foreign  corporation,  and  petition  Btatas 
of  wbat  country,  it  sufficiently  shows  citizenship  at  commencement  of 
action. 

Approved  in  Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed.  355,  holding 
in  action  under  Federal  Employers'  Liability  Act,  complaint  must  allege 
defendant  to  be  common  carrier;  Howe  v.  Howe  &  Owen  Ball  Bearing 
Co.,  154  Fed.  822,  83  C.  C.  A.  536,  holding  evidence  as  to  sale  price  of 
share  of  patent  is  sufficient  to  show 'whether  jurisdictional  amount  is 
involved:  Roberts  v.  Pacific  etc.  Ry.  &  Nav.  Co.,  121  Fed.  790,  58 
C.  C.  A.  61,  fact  that  one  defendant  is  not  of  plaintiff's  State  and  other  is 
a  foreigner  does  not  deprive  Federal  court  of  jurisdiction  nor  prevent  re- 
moval where  either  defendant  could  have  removed;  Green  v.  Heaston, 
154  Ind.  130,  56  N.  E.  88,  holding  petition  for  removal  of  cause  to  Fed- 
eral court  alleging  diverse  "residence''  instead  of  "citizenship"  is  in- 
sufficient if  pleadings  do  not  show  diverse  citizenship;  Gibbes  v.  Santee 
River  etc.  Lumber  Co.,  79  S.  C.  204,  60  S.  E.  690,  holding  petition  for 
removal  must  show  action  is  for  jurisdictional  amount;  Overman  Wheel 
Co.  V.  Pope  Mfg.  Co.,  46  Fed.  579,  not  enough  to  allege  a  corporation 
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organized  under  laws  of  another  Stat^,  as  it  may  also  be  where  snit 
is  brought;  Ysleta  v.  Cauda,  67  Fed.  7,  diversity  may  appear  in  peti- 
tion if  not  in  plaintiff's  pleading;  Home  v.  Boston  etc.  R.  R.  Co.,  62 
N.  H.  456,  corporation,  with  chartered  power  from  several  States,-  is 
citizen  of  each,  and  may  not  remove;  Hayes  v.  Todd,  34  Fla.  237,  15 
South  754,  where  citizenship  appears  in  declaration;  Pullman's  Palace- 
Car  Co.  V.  Washburn,  66  Fed.  795,  arguendo. 

Distinguished  in  Denny  v.  Pironi,  141  U.  S.  125,  86  L.  Ed.  658,  11 
Sup.  Ct.  968,  it  is  insufficient  that  averments  of  citizenship  be  in  papers 
improperly  in  record,  as  in  remittitur. 

Jurisdiction  over  absent  citizens.    Note,  53  Am.  St.  Bap.  190. 

Vnune  ease  is  removable,  State  Jurisdiction  ceases  on  flliog  of  petition 
and  bond,  and  is  not  restored  by  failure  to  file  transcript  in  Circuit  Gk»urt. 
Approved  in  Boatmen's  Bank  v.  Fritzlen,  136  Fed.  653,  68  C.  C.  A. 
288,  reaffirming  rule ;  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co., 
196  U.  S.  245,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  eminent  domain  action 
under  State  statute  is  removable;  City  of  Montgomery  v.  Postal  Tel.- 
Cable  Co.,  218  Fed.  474,  holding  where  ;)etition  and  bond  for  removal 
are  filed,  no  order  of  State  court  is  necessary;  Western  Union  Tel.  Co.  v. 
Louisville  &  N.  R.  Co.,  201  Fed.  922,  holding  where  condemnation  p;ro- 
ceedings  sought  to  be  enjoined  are  removed  to  Federal  courts,  injunc- 
tion will  restrain  any  further  proceedings  in  State  courts;  Chase  v. 
Erhardt,  198  Fed.  311,  holding  Federal  court  may  extend  time  for  filing 
of  certified  copy  of  record  after  filing  of  bond ;  In  re  Standard  Fuller 's 
Earth  Co.,  186  Fed.  581,  holding  State  court  allowing  fee  to  attorneys  of 
receiver  made  after  adjudication  in  bankruptcy  is  void  for  want  of 
jurisdiction ;  Mannington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  140,  hold- 
ing order  of  State  court  appointing  receiver  made  after  filing  of  peti- 
tion for  removal  was  coram  non  judice  and  void;  Phillips  v.  Western 
Terra  Cotta  Co.,  174  Fed.  876,  holding  answer  filed  after  filing  of  peti- 
tion for  removal  is  of  no  effect;  McAlister  v,  Chesapeake  etc.  Ry.  Co., 
157  Fed.  741,  18  Ann.  Oaa.  1068,  85  C.  C.  A.  316,  holding  pending  deter- 
mination of  jurisdiction  in  Federal  court  may  restrain  proceedings  in 
State  court;  Waters  v.  Central  Trust  Co.,  126  Fed.  471,  62  C.  C.  A.  45, 
holding  application  for  removal  being  postponed  for  a  week,  and  attor- 
ney applied  for  extension  of  time  to  plead,  such  appearance  was  special, 
not  conferring  jurisdiction;  Ashe  v.  Union  Ccit.  etc.  Ins.  Co.,  115  Fed. 
236,  holding  removal  from  State  court  to  Federal  court  being  on  ground 
of  diversity  of  citizenship,  the  cause  is  removed  ipso  facto  on  filing  peti- 
tion and  bond;  Stratton's  Independence  v.  Sterrett,  51  Colo.  30,  117 
Pac.  355,  holding  exception  is  not  necessary  to  order  denyins^  petition 
to  remove;  Chattanooga  Boiler  etc.  Co.  v.  Robinson,  14  Ga.  App.  75,  80 
R.  E.  300,  holding  after  petition  and  bond  have  been  filed,  plaintiff  can- 
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not  amend  complaint  so  as  to  defeat  removal;  Louisville  etc.  R.  Co.  v. 
Newman,  132  Ga.  525,  26  L.  R.  A.  (N.  S.)  969»  64  S.  E.  542,  holding 
plaintiff  cannot  dismiss  cause  in  State  court  after  Federal  court  has 
decided  cause  is  removable;  Morbeck  v-.  Bradford-Kennedy  Co.,  19 
Idaho,  94, 113  Pac.  92,  upholding  default  entered  where  defendant  failed 
to  answer  after  removal  had  been  refused;  Coeur  D'Alene  Ry.  Co.  v. 
Spalding,  6  Idaho,  102,  53  Pac.  108,  holding  where  State  court  properly 
transferred  the  cause  on  the  showing  made,  its  jurisdiction  was  restored 
by  order  of  Federal  court  remanding  the  cause  back;  McCulloch  v. 
Southern  Ry.  Co.,  149  N.  C.  311,  62  S.  E.  1098,  holding  after  filing  of 
petition,  etc.,  State  court  cannot  act  on  amended  complaint  filed; 
Chicago  etc.  Ry.  Co.  v.  Stone,  70  Kan.  709,  79  Pac.  655,  amended  peti- 
tion demanding  less  than  two  thousand  dollars  does  not  prevent  re- 
moval; Anderson  v.  United  Realty  Co.,  79  Ohio  St.  43,  51  L.  R.  A. 
(K.  S.)  477,  86  N.  E.  646,  holding  where  petition  and  bond  for  removal 
are  withdrawn  by  party  filing  same,  plaintiff  may  effectually  dismiss  as 
to  that  party;  Western  Coal  &  Min.  Co.  v.  Osborne,  30  OkL  236,  119 
Pac.  974,  holding  question  of  removal  is  one  to  be  decided  by  Federal 
court ;  St.  Paul  etc.  R.  Co.  v.  McLean,  108  U.  S.  216,  27  L.  Ed.  704,  2 
Sup.  Ct.  499,  case  may  be  remanded  for  failure  to  file  record  in  time, 
and  no  right  remains  for  second  removal  for  same  cause;  Marshall  ▼. 
Holmes,  141  U.  S.  595,  85  L.  Ed.  872,  12  Sup.  Ct.  63,  State  cannot  re- 
fuse removal  because  bill  is  too  indefinite  to  allow  of  equitable  relief; 
National  Steamship  Co.  v.  Tugman,  143  U.  S.  29,  86  L.  Ed.  63,  12  Sap. 
Ct.  361  (affirming  24  Blatchf.  307,  30  Fed.  803),  following  rule;  Texas 
etc.  Ry.  Co.  v.  Rust,  5  McCrary,  354,  17  Fed.  279,  motion  to  dissolve  in- 
junction of  State  court  may  be  made  in  Circuit,  after  filing  record; 
Miller  v.  Tobin,  9  Sawy.  407,  18  Fed.  613,  deposition  before  referee 
after  filing  petition  is  no  p^rt  of  record;  Judge  v.  Anderson,  19  Fed. 
886,  jurisdiction  attaches  on  filing  bond  and  petition;  Young  v.  Mer- 
chants' Ins.  Co.,  29  Fed.  274,  no  costs  for  witnesses  subpoenaed  in  State 
court  after  petition  filed ;  Torrent  v.  S.  K.  Martin  Lumber  Co.,  37  Fed. 
729,  time  for  pleading  begins  to  run  at  filing  of  record ;  Brown  v.  Mur- 
ray etc.  Co.,  43  Fed.  615,  State  court  need  not  be  asked  to  act  on  the 
petition;  State  v.  Coosaw  Min.  Co.,  45  Fed.  809,  811,  petition  is  part 
of  record,  and  is  examined  in  determining  jurisdiction;  Brisenden  v. 
Chamberlain,  53  Fed.  308,  suit  against  receiver  is  removable  if  he  is 
nonresident,  though  corporation  is  not;  Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  934,  defendant  allowing  time  to  answer  to 
expire  before  filing  record  is  in  default ;  Monroe  v.  Williamson,  81  Fed. 
984,  985,  987,  case  removed  without  order  of  State  court;  National 
Steamship  Co.  v.  Tugman,  82  Fed.  247  (affirming  67  Fed.  17),  concern- 
ing subsidiary  matters  in  same  case;  Hamilton  v.  Fowler,  83  Fed.  325, 
jurisdiction  does  not  await  filiner  of  transcript  in  Federal  court;  Eisen- 
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mann  v.  Delemar's  etc.  Min.  Co.,  87  Fed.  250,  refusing  to  remand  for 
failure  to  file  record  in  time  not  done  in  bad  faith;  Van  Horn  v.  Liteh* 
field,  70  Iowa,  12,  29  N.  W.  783,  Craven  v.  Turner,  82  Me.  387,  19  Atl. 
8d5,  and  Roberts  v.  Chicago  etc.  Ry.  Co.,  48  Minn.  529,  51  N.  W.  479, 
all  holding  facts  of  the  petition  are  for  the  Federal  court;  Dunn  v.  Bur- 
lington etc.  Ry.  Co.,  36  Minn.  75,  27  N.  W.  449  (see  dissenting  opinion, 
35  Minn.  83,  27  N.  W.  453),  holding  State  court  may  determine  whether 
petition  is  in  fact,  within  removal  statute;  Chambers  v.  Illinois  etc. 
R.  R.  Co.,  104  Iowa,  239,  73  N.  W.  593,  plaintiff's  motion  to  dismiss  not 
entertained  after  proper  petition;  Herndon  v.  Aetna  Ins.  Co.,  107  N.  C. 
193,  10  L.  B.  A.  54,  12  S.  E.  241,  citizenship  must  appear  on  record 
or  petition  to  have  existed  at  commencement,  and  at  petition;  Herndon 
V.  Imperial  Fire  Ins.  Co.,  107  N.  C.  195,  12  S.  E.  242,  holding  diversity 
of  citizenship  must  appear  on  record  or  petition;  Winslow  v.  Collins, 
110  N.  C.  121, 14  S.  E.  513,  to  allow  amendment  after  bond  and  petition 
offered,  but  before  order  made,  is  error;  Lawson  v.  Richmond  etc.  R.  R. 
Co.,  112  N.  C.  399,  17  S.  E.  172,  suit  must  be  removable  to  oust  juris- 
diction ;  Howard  v.  Southern  Ry.  Co.,  122  N.  C.  952,  29  S.  E.  780,  defend- 
ant accepting  extension  of  time  to  answer  cannot  remove  after  time  for 
first  answer  has  expired;  North  America  Loan  etc.  Co.  v.  Colonial  etc. 
Mtg.  Co.,  3  S.  D.  593,  54  N.  W.  660,  filing  with  clerk  without  presenting 
to  court  ousts  jurisdiction;  dissenting  opinion  in  Illinois  Central  R.  R. 
Co.  V.  Sheegog,  215  U.  S.  324,  54  L.  Ed.  216,  30  Sup.  Ct.  101,  majority 
holding  action  against  railroad  not  removable  on  account  of  joinder  of 
conductor  of  train  with  company. 

Distinguished  in  Anderson  v.  United  Realty  Co.,  222  U.  S.  165,  166, 
56  Ik  Ed.  146,  32  Sup.  Ct.  50,  holding  where  plaintiff  dismisses  as  to 
those  filing  petition  and  bond  for  removal,  State  court  ipso  facto  re- 
sumes jurisdiction;  Higson  v.  North  River  Ins.  Co.,  153  N.  C.  37,  68 
S.  E.  921,  upholding  default  judgment  entered  by  State  court  where 
petition  for  removal  did  not  show  on  its  face  diverse  citizenship;  Cor- 
poration Commission  v.  Southern  R.  Co.,  135  N.  C.  81,  47  S.  B.  232, 
holding  pleading  does  not  show  statutory  amount ;  Stone  v.  South  Caro- 
lina, 117  U.  S.  432,  29  L.  Ed.  962,  6  Sup.  Ct.  799,  and  Hickman  v.  Mis- 
souri etc.  Ry.  Co.,  151  Mo.  654,  52  S.  W.  353,  both  holding  jurisdiction 
not  ousted  unless  the  petition  shows  case  within  statute;  Crehore  v. 
Ohio  etc.  Ry.  Co.,  131  U.  S.  243,  38  L.  Ed.  145,  9  Sup.  Ct.  693,  fatal 
defect  in  allegation  of  citizenship  in  petition  cannot  be  corrected  in 
Federal  court ;  Freeman  v.  Butler,  39  Fed.  3,  holding  defect  in  all^ation 
of  citizenship  cannot  be  corrected  in  Federal  court;  Springer  v.  Howes, 
69  Fed.  850,  refusal  to  remove  'taken  to  State  Supreme  Court,  Circuit 
Court  will  not  take  jurisdiction,  but  leaves  party  to  appeal  from  there; 
Hayes  v.  Todd,  34  Fla.  239,  15  South.  754,  improper  bond,  State  court 
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does  not  lose  jurisdiction;  White  v.  Holt,  20  W.  Va.  810,  ease  not  re- 
movable, lower  eoiirt  compelled  to  proceed. 

Modified  in  Birdseye  v.  Shaeffer,  37  Fed.  827,  lemoval  holds  Stato 
court  in  abeyance,  which  is  restored  by  remand. 

Wbere  State  court  wrongfully  proceeds,  petitionar  may  contest  «a 
merits  without  waiving  right  to  remove,  though  he  make  no  protest,  and 
consent  to  reference  o^  issues  to  referee. 

A]>proved  in  Illinois  etc.  R.  R.  Co.  v.  Whitworth,  115  Ky.  292,  73 
S.  W.  768,  holding  pleading  under  protest  no  waiver;  Texas  etc.  Ry. 
Co.  V.  Davis,  93  Tex.  387,  65  S.  W.  563,  holding  filing  sufficient  peti- 
tion and  bond  to  transfer  cause  to  Federal  couift,  defendant  did  not 
waive  that  right  by  being  compelled  to  defend  in  State  court;  State  v. 
Sullivan,  50  Fed.  597,  prosecution  of  United  States  marshal;  Monroe  v. 
Williamson,  81  Fed.  986,  holding  court  lost  jurisdiction  without  trans- 
fer; In  re  Curtis,  91  Fed.  741,  applied  to  proceeding  in  State  court, 
under  assignment  for  creditors,  after  Bankrupt  Act ;  Upham  v.  Scoville, 
40  Ark.  171,  no  rights  lost  by  contesting  in  State  court ;  Little  Rock  etc 
Ry.  Co.  V.  Iredell,  50  Ark.  389,  8  S.  W.  22,  judgment  so  rendered  vacated 
on  appeal;  Mcintosh  v.  Wheeler,  58  Kan.  327,  49  Pac.  78,  court  erro- 
neously refusing  to  dismiss  appeal,  jurisdiction  not  conferred  by  con- 
testing merits. 

Distinguished  in  St.  Louis  etc.  R.  R.  Co.  v.  Ransom,  29  Kan.  301, 
case  removed  by  one  defendant,  other  continuing  without  objection 
cannot  raise  point  on  appeal;  Jones  v.  Jones,  108  N.  Y.  425,  2  Am.  St. 
Bep.  462,  15  N.  E.  709,  defendant  objecting  to  jurisdiction,  but  answer- 
ing merits,  cannot  assail,  collaterally,  a  Texas  judgment. 

Waiver  of  right  to  remove  cause  from   State  to  Federal  court. 
Note,  Ann.  Oas.  1913A,  1840. 

Protection   of   corporations   from   special   and  hostile   i^islation. 
Note,  62  Am,.  St.  Bep.  167. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  116. 

Miscellaneous.  Cited  in  United  States  v.  Southern  Pac.  R.  Co.,  49 
Fed.  300. 

106  U.  S.  124-141,  27  I>.  Ed.  104,  1  Sup.  Ot.  102,  PBITCHABD  v.  NORTON. 

In  construing  contracts,  controlling  law  is  that  expressly  or  impliedly 
Incorporated;  whatever  relates  to  remedy  and  whatever  is  not  referable  to 
any  other  law  is  determined  hy  lex  f6ri;  but  whatever  goes  to  substance  of 
obligation  is  governed  by  the  law  of  the  contract;  hence  contract  to  Indem- 
nify sureties  on  appeal  bond  payable  in  Ifouialana  is  governed  by  T./>irf^yivi. 
law,  thous^  made  in  New  York. 
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Approved  in  Supreme  Lodge,  Knights  of  Pythias  v.  Meyer,  198  U.  S. 
517,  49  L.  Ed.  1149,  25  Sup.  Ct.  754,  Dowagiac  Mfg.  Co.  v.  Lochren,  143 
Fed.  216,  6  Ann.  Oas.  578,  74  C.  C.  A.  341,  and  Perry  v.  Rubber  Tire 
Wheel  Co.,  138  Fed.  837,  all  holding  lex  fori  governs  right  to  compel 
witness  to  answer;  Pinney  v.  Nelson,  183  U.  S.  148,  46  L.  Ed.  127,  22 
Sup.  Ct.  54,  holding  California  stockholders  in  Colorado  corporation 
contracting  with  reference  to  California  Civil  Code  places  them  on  sanio 
footing  with  stockholders  of  domestic  corporations  relative  to  California 
business;  Grosman  v.  Union  Trust  Co.,  228  Fed.  615,  holding  contract  of 
suretyship  made  by  married  woman  in  Illinois  cannot  be  enforced  in 
Texas;  New  York  &  Cuba  Mail  S.  S.  Co.  v.  Maldonado  &  Co.,  225  Fed. 
356,  holding  time  for  suit  for  freight  charge  on  freight  to  be  delivered 
in  New  York  is  governed  by  New  York  law;  Teti  v.  Consolidated  Coal 
Co.,  217  Fed.  456,  holding  action  for  death  of  one  killed  in  Pennsyl- 
vania must  be  brought  in  New  York  by  personal  representative;  Eber- 
hard  v.  United  States,  204  Fed.  888,  890,  893,  123  C.  C.  A.  180,  holding 
suit  on  bond  of  United  States  contractor  must  be  brought  within  one 
year  in  order  to  hold  sureties;  Williamson  v.  Majors,  169  Fed.  763,  95 

C.  C.  A.  186,  refusing  to  enforce  deed  of  trust  given  for  gambling  debt 
as  being  contrary  to  law  of  Mississippi;  Joseph  Dixon  Crucible  Co.  v. 
Paul,  167  Fed.  786,  93  C.  C.  A.  204,  holding  assignee  of  chose  in  action 
for  trespass  cannot  sue  thereon  in  his  own  name;.  Johnson  v.  Charles 

D.  Norton  Co.,  159  Fed.  363,  86  C.  C.  A.  361,  holding  contract  of  guar- 
anty of  payment  for  coal  to  be  used  by  Pennsylvania  railroad  is  gov- 
erned by  law  of  that  State ;  Anglo-American  Land  Mortgage  etc.  Co.  v. 
Wood,  143  Fed.  684,  as  to  what  actions  against  stockholders  may  be 
united,  lex  fori  controls;  Hale  v.  Tyler,  104  Fed.  761,  holding  special 
receiver  appointed  by  Minnesota  court  can  maintain  ancillary  suit  in 
Federal  court  of  other  jurisdiction  enforcing  statutory  liability  of  non- 
resident stockholders  of  Minnesota  corporation ;  Mutual  Life  Ins.  Co.  v. 
Hill,  97  Fed.  267,  38  C.  C.  A.  159,  holding  New  York  insurance  company 
issuing  i)olicy  from  its  Washington  office,  application  made  there,  is 
New  York  contract,  it  determining  deaths  and  payments  thereunder; 
New  Haven  Trust  Co.  v.  Camp,  81  Conn.  543,  71  Atl.  790,  holding  valid- 
ity of  deed  granting  Connecticut  property,  executed  and  delivered  in 
New  York,  is  governed  by  laws  of  latter  State;  Keatley  v.  Grand  Fra- 
ternity, 2  Boyce  (Del.),  517,  82  Atl.  297,  holding  where  application  for 
insurance  is  made  in  sister  State,  laws  of  that  State  govern  contract; 
Fisk  Rubber  Co.  v.  Muller,  42  App.  D.  C.  52,  holding  contract  of  surety- 
ship on  employment  of  one  in  District  of  Columbia  is  governed  by  law 
of  District;  Morse  v.  United  States,  29  App.  D.  C.  449,  holding  where 
appointment  of  trustee  is  void,  no  suit  can  be  had  on  bond  given  by 
him;  Frank  v.  Hirsh,  3  App.  D.  C.  494,  holding  married  woman  living 
in  New  York  may  sue  for  earnings  loaned  in  District  of  Cplumbia; 
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Willard  v.  Wood,  1  App.  D.  C.  59,  holding  statutory  limitation  as  to 
suits  on  simple  contracts  is  applicable  to  one  sued  in  District,  althoogh 
contract  is  a  specialty  when  made;  Willard  v.  Wood,  4  Mackey 
(D.  C),  550,  holding  where  mortgage  executed  in  New  York  debt  was 
presumed  to  be  paid  there;  Baltimore  etc.  R.  R.  Co.  v.  Reed,  158  Ind. 
32,  92  Am.  St.  Bep.  298,  62  N.  E.  490,  holding  court  will  presume  rule 
preventing  recovery  from  master  under  fellow-servant  rule,  and  com- 
plaint alleging  such  injury  in  another  State  is  demurrable ;  Cable  v.  Mc- 
Eihoe,  58  Ind.  App.  650,  108  N.  E.  795,  holding  chattel  mortgage  on 
property  situated  in  Illinois  executed  according  to  laws  of  Illinois  will 
be  enforced  in  Indiana  where  property  is  subsequently  removed  to  latter 
State;  Robinson  v.  Pease,  28  Ind.  App.  611,  63  N.  E.  480,  holding  de- 
fense unavailing  where  married  woman  of  Indiana  becomes  surety,  if 
she  executed  bond  in  Ohio  under  which  law  she  can  contract;  Midland 
etc.  Co.  V.  Solomon,  71  Kan.  187,  79  Pac.  1078,  applying  rule  to  express 
stipulation  that  bond  be  governed  by  law  of  another  State;  Alexandria 
etc.  R.  R.  Co.  V.  Johnson,  61  Kan.  421,  422,  59  Pac.  1064,  1065,  holding 
citizens  of  Kansas  agreeing  to  performance  of  contract  in  another  State, 
laws  of  latter  State  determine  interpretation  and  effect  of  contract; 
Redwine's  Exr.  v.  Redwine,  160  Ky.  294,  169  S.  W.  869,  holding  mar- 
riage settlement  made  by  husband  and  wife  while  traveling  is  governed 
by  law  of  domicile ;  Succession  of  Miller  v.  Manhattan  etc.  Ins.  Co.,  110 
La.  655,  34  South.  724,  holding  validity  of  assignment  of  life  policy  deter- 
minable by  law  of  place  of  assignment,  not  by  law  of  place  where  policy 
was  issued,  or  insurance  paid,  they  being  distinct  contracts ;  Stone  v.  Old 
Colony  St.  Ry.  Co.,  212  Mass.  465,  99  N.  E.  221,  refusing  to  allow 
unpaid  claim  of  insurance  company  to  be  set  ofiE  in  suit  for  assessment; 
Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  174,  40 
L.  B.  A.  (N.  S.)  814,  89  N.  E.  2P0,  holding  where  New  Jersey  corpora- 
tion carried  on  business  in  Massachusetts,  suit  for  secret  profits  made 
in  sale  of  property  to  corporation  is  governed  by  law  of  Massachusetts ; 
Atwood  V.  Walker,  179  Mass.  518,  519,  61  N.  E.  60,  holding  contract  of 
one  State  for  purchase  of  land  in  another  State,  laws  of  State  where 
contract  was  made  will  govern  as  to  damages;  Third  Nat.  Bank  of 
New  York  v.  Steel,  129  Mich.  437,  88  N.  W.  1051,  holding  compiled 
laws  relating  to  favorable  representations  concerning  another,  requiring 
writing  signed  by  person  chargeable  affects  only  remedy;  Mandm  v. 
Ashby,  108  Ind.  695,  71  AtL  314,  holding  sealed  note,  although  not  con- 
sidered specialty  in  Ohio,  where  made,  will  be  considered  same  where 
sued  on  in  Maryland ;  Bond  v.  Pennsylvania  R.  Co.,  124  Minn.  198,  144 
N.  W.  943,  and  St.  Louis  etc,  R.  Co.  v.  Coy,  113  Ark.  278,  168  S.  W. 
1110,  both  holding  in  suit  for  negligent  injuries,  law  of  forum  where  in- 
jury occurred  governs  in  recovery;  Fryklund  v.  Great  Northern  Ry. 
Co.,  101  Minn.  39,  111  N.  W.  728,  holding,  where  law  renders  joint 
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obligors  severally  liable,  all  need  not  be  joined  in  suit;  Tn  re  St.  Paul 
ft  K.  C.  Grain  Co.,  89  Minn.  115,  94  N.  W.  222,  223,  holding  enforce- 
ment of  pledge  of  personal  property  is  in  State  where  pledged  property 
is  actually  situated,  and  laws  of  that  State  determine  its  validity ;  Dolan 
V.  Royal  Neighbors,  123  Mo.  App.  156,  100  S.  W.  500,  upholdii^  provi- 
sion in  contract  of  insurance  company  limiting  actions  to  those  brought 
within  one  year;  Creston  Nat.  Bank  v.  Salmon,  117  Mo.  App.  513,  93 
S.  W.  289,  allowing  equitable  defenses  to  promissory  note  after  negotia- 
tion,  lex  loci  contractus  controls;  Seely  v.  Manhattan  etc.  Ins.  Co.,  72 
N.  H.  56,  55  AtL  427,  lex  fori  controls  admissibility  of  affidavit  of  mail- 
ing notice  of  insurance  premiums  unpaid;  Limerick  Nat.  Bank  v. 
Howard,  71  N.  H.  17,  93  Am.  St.  Rep.  493,  51  Atl.  643,  holding  note 
executed  and  payable  in  Vermont  and  in  hands  of  indorsee,  whether  he 
is  ''bona  fide  holder"  as  an  issue  is  for  the  laws  of  Vermont  to  decide; 
Ma>er  v.  Roche,  77  N.  J.  L.  682,  683,  26  L.  B.  A.  (N.  fi.)  768,  75 
Atl.  236,  237,  holding  note  dated  New  York  and  payable  in  New  York 
is  governed  by  laws  of  that  State ;  Dixie  Fire  Ins.  Co.  v.  American  Bond- 
ing Co.,  162  N.  C.  388,  78  S.  £.  432,  holding  bond  given  to  insurance 
company  by  agent  is  governed  by  law  of  State  of  home  office;  Atchison 
etc.  Ry.  Co.  v.  Smith,  38  Okl.  161,  Ann.  Oa«.  19150,  620,  132  Pac. 
496,  holding  pass  exempting  liability,  although  invalid  where  issued,  will 
be  enforced  where  injury  occurs  in  State  declaring  same  valid ;  Fidelity 
Mut.  Life  Assn.  v.  Harris,  94  Tex.  35,  86  Am.  St.  Rep.  818,  57  S.  W. 
638,  holding  Pennsylvania  law  requiring  warranty  of  truth  of  answers 
to  questions  in  life  insurance  application,  being  material  to  risk,  govern 
the  contract;  Jones  v.  National  Cotton  Oil  Co.,  31  Tex.  Civ.  423,  72 
S.  W.  250,  holding  action  on  contract  for  cotton-seed  meal  unenforceable 
in  Arkansas,  place  of  making  and  performance,  cannot  be  maintained  in 
Texas  where  enforceable;  Western  Union  Tel.  Co.  v.  Blake,  29  Tex.  Civ. 
225,  68  S.  W.  527,  holding  failure  to  transmit  message  from  Arkansas 
to  Texas,  causing  mental  angpiish,  recoverable  for  in  Texas  though  not 
recognized  in  Arkansas;  Thomas  v.  Western  Union  Tel.  Co.,  25  Tex. 
Civ.  400,  61  S.  W.  503,  holding  where  failure  to  deliver  telegram  in 
Arkansas  causes  mental  distress  to  citizen  of  Texas,  who  at  time  was 
in  Arkansas,  laws  of  Arkansas  govern ;  Lawson  v.  Tripp,  34  Utah,  37,  95 
Pac.  523,  holding  where  contract  is  made  by  agent  and  forwarded  for 

I 

assent,  place  where  principal  consents  governs  law  of  same;  Clark  v. 
Eltinge,  38  Wash.  382,  383,  107  Am.  St.  Bep.  868,  80  Pac.  559,  applying 
rule  to  statutory  exemptions  of  wife ;  Davidson  v.  Browning,  73  W.  Va. 
279,  L.  B.  A.  19150,  976,  80  S.  E.  365,  holding  due-bill  executed  by  one 
in  West  Virginia  and  payable  to  one  in  Virginia  was  governed  by  stat- 
ute of'  limitations  of  latter  State ;  Crawford  v.  Seattle  etc.  Ry.  Co.,  86 
Wash.  639,  150  Pac.  1159,  holding  bonds  of  Washington  corporation 
XI— 68 
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floated  by  Illinois  company  will  be  governed  by  laws  of  Washington; 
Walsh  V.  Mayer,  111  U.  S.  37,  28  L.  Ed.  341,  4  Snp.  Ct.  263,  statute  of 
limitations  adjudged  by  law  of  forum;  Munos  v.  Southern  Pac.  Co.,  51 
Fed.  190,  2  C.  C.  A.  163,  and  Williams  v.  St.  Louis  etc.  Ry.  Co.,  123 
Mo.  583,  27  S.  W.  390,  both  holding  limitation  depends  on  lex  fori, 
unless  law  giving  right  limits  its  duration;  Lamar  v.  Micou,  114  U.  S. 
220,  29  L.  Ed.  94,  5  Sup.  Ct.  858,  guardian  in  State  not  domicile  of  ward 
not  held  to  narrower  range  of  investment  than  allowed  by  such  domicile; 
Watts  V.  Camors,  115  U.  S.  362,  29  L.  Ed.  409,  6  Sup.  Ct.  95,  charter- 
party  of  Americans  and  English  not  governed  by  local  law  where  signed ; 
Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  453>  32  L.  Ed.  796, 
9  Sup.  Ct.  476,  nature,  validity  and  interpretation  according  to  law  of 
making  unless  other  in  view;  Willard  v.  Wood,  135  U.  S.  313,  34  L.  Ed. 
213,  10  Sup.  Ct.  832,  Thomas  v.  American  etc.  Mortgage  Co.,  47  Fed. 
554,  12  L.  R.  A.  686,  and  North  Alabama  Development  Co.  v.  Orman, 
55  Fed.  20,  5  C.  C.  A.  22,  all  holding  form  of  remedy  depends  on  forum; 
Coghlan  v.  South  Carolina  R.  R.  Co.,  142  U.  S.  109,  35  L.  Ed.  954,  12 
Sup.  Ct.  152,  interest  at  legal  rate  of  place  of  payment  is  presumed 
same  after  maturity;  Glenn  v.  Marbury,  145  U.  S.  508,  36  L.  Ed.  794, 
12  Sup.  Ct.  917,  whether  assignee  brings  suit  in  his  name  on  stock- 
holder's liability  depends  on  lex  fori ;  Black  well  v.  Webster,  23  Blatchf. 
540,  29  Fed.  616,  validity  of  contract  made  in  Maine  to  sue  in  New  York 
held  void  by  Maine  law;  Matthews  v.  Murchison,  17  Fed.  768,  as  to 
personal  disability,  law  of  domicile  controls,  as  to  form  of  contract, 
place  where  made ;  Heaton  v.  Eldridge,  56  Ohio  St.  99,  60  Am.  St.  Rep. 
739,  36  L.  R.  A.  820,  46  N.  E.  639,  applying  Pennsylvania  statute  of 
frauds  to  Pennsylvania  contract  sued  on  in  Ohio;  The  City  of  New 
Bedford,  20  Fed.  62,  effect  of  judgment  determined  by  Stale  where  ren- 
dered ;  The  J.  L.  Tendergast,  29  Fed.  128,  master  believing  ship  belong- 
ing to  ostensible  owner,  of  Quebec  has  benefit  of  British  shipping  act, 
The  Brantford  City,  29  Fed  386,  390,  shipment  on  foreign  ship,  exemp- 
tion, from  negligence  void  by  American  law;  Force  v.  Providence  etc 
Ins.  Co.,  36  Fed.  769,  discussing  point  reorarding  salvage  and  bottomry 
bond;  Park  v.  Kelly  etc.  Mfg.  Co.,  49  Fed.  628,  1  C.  C.  A.  395,  l^jality 
of  contract  in  Kentucky  by  agent  for  limited  partnership  of  another 
State  is  not  determined  by  act  creating  same ;  Mutual  Ben.  Life  Ins.  Co. 
V.  Robison,  54  Fed.  582,  law  of  application  governs  insurance  policy; 
Phinney  v.  Mutual  Life  Ths.  Co.,  67  Fed.  498,  Pennsylvania  Mut.  Ldfe 
Tns.  Co.  V.  Mechanics'  etc.  Trust  Co.,  72  Fed.  418,  38  L.  R.  A.  55,  19 
C.  C.  A.  286,  Gibson  v.  Connecticut  Fire  Tns.  Co.,  77  Fed.  565,  Lambert 
V.  Penn  Mut.  Life  Ins.  Co.,  50  La.  Ann.  1031,  24  South.  18,  and  Union 
Central  Life  Ins.  Co.  v.  Pollard,  94  Va.  152,  64  Am.  fit.  Rep.  717,  86 
L.  B.  A.  272,  26  S.  £.  422,  all  holding  insurance  policy  governed  by  law 
expressly  stipulated  for:  Edmutids  v.  Illinois  Cent.  R.  Co.,  80  Fed.  80,  84, 
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assignability  of  ohose  in  action  created  by  Federal  law  depends  thereon, 
but  whether  he  may  sue  in  his  own  name  on  lex  fori;  Equitable  Life 
Assur.  Soc.  V.  Nixon,  81  Fed.  799,  26  C.  C.'A.  620,  policy  governed 
where  premiums  and  policy  payable  and  proof  of  death  made;  Caesar  v. 
Capell,  83  Fed.  418,  419,  421,  ■  contract  valid  in  State  of  performance, 
not  invalid  thou^  so  where  made;  Buhl  v.  Stephens,  84  Fed.  926,  and 
Emery  v.  Burbank,  163  Mass.  327,  47  Am.  St.  Rep.  456,  28  L.  E.  A.  58, 
39  N.  E.  1026,  both  holdipg  contract  not  in  writing  as  required  by  lex 
fori  not  enforced;  Cochran  v.  Ward,  5  Ind.  App.  95,  51  Am.  St.  Rep. 
233,  29  N.  E.  797,  contract  void  for  statute  of  frauds  where  made  is 
void  everywhere;  Dexter  v.  Edmands,  89  Fed.  468,  Kansas  statute  that 
stockholder  liable  on  return  of  nulla  bona  is  not  mere  remedy,  but  right 
enforced  in  other  forums  as  there  provided;  Hobbs  v.  National  Bank  of 
Commerce,  96  Fed.  397,  37  C.  C.  A.  613,  New  York  statute  bars  suit 
against  stockholder  of  foreign  corporation  brought  there ;  Guarantee 
Savings  etc.  Invest.  Co.  v.  Alexander,  96  Fed.  873,  loan  made  in  W.| 
on  mortgage  in  S.,  not  invalid  by  usury  law  of  latter;  Mackey  v.  Petty- 
john, 6  Kan.  App.  69,  49  Pac.  637,  chattel  mortgage  by  citizen  of  A., 
to  citizen  of  B.,  property  being  there  is  governed  by  law  of  B.;  Lach- 
man  v.  Block,  47  La.  Ann.  513,  28  L.  R.  A.  266,  17  South.  166,  obliga- 
tion of  surety  governed  by  place  of  performance;  Roads  v.  Webb,  91 
Me.  413,  64  Am.  St  Rep.  261,  40  Atl.  130,  applying  lex  fori  to  provision 
for  counsel  fee  in  note;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  415,  67 
Am.  Rep.  568,  7  Atl.  420,  effect  of  conditional  sales,  as  to  creditors, 
determined  by  place  of  making;  Rosenbaum  v.  United  States  Credit 
etc.  Co.,  64  N.  J.  Eq.  34,  44  Atl.  967,  insurance  contract  illegal  where 
made;  is  not  enforced;  Osbom  v.  First  Nat.  Bank,  175  Pa.  St.  497,  498, 
34  Atl.  858,  859,  whether  assignee  may  sue  in  own  name  depends  on 
lex  fori ;  McDougall  v.  Page,  56  V 1. 198,  200,  45  Am.  Rep.  610,  612,  dis- 
charge of  bankrupt  does  not  discharge  contract  of  foreign  creditor,  not 
proved  or  notice  given ;  dissenting:  opinion  in  Canada  etc.  R.  Co.  v.  Geb- 
hard,  109  U.  S.  549,  27  L.  Ed.  1028,  3  Sup.  Ct.  378,  majority  holding 
settlement  authorized  by  Canada  for  railroad  binding  on  American 
bondholders  in  Federal  court;  dissenting  opinion  in  Keene  Five-Cent 
Sav.  Bank  v.  Reid,  123  Fed.  228,  59  C.  C.  A.  225,  majority  holding  pro- 
vision in  note  for  construction  ** according  to  laws  of  State  of  Kansas" 
did  not  intend  including  all  local  decisions  as  part  of  contract  as  gov- 
erning; dissenting  opinion  in  Trustee  etc.  of  Brookhaven  v.  Smith,  188 
N.  T.  89, 11  Ann.  Oaa.  1,  9  L.  R.  A.  (N.  S.)  826,  80  N.  E.  671,  majority 
holding  where  town  owns  lands  under  waters  of  bay  under  crown  grants, 
individual  owning  land  bounded  by  high-water  mark  under  title  from 
later  crown  grant  may  erect  wharf  into  deep  water;  dissenting  opinion 
in  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  255,  119  N.  M.  324,  majority 
upholdinjo:  law  imposing  liability  on  railroads  for  injuries  to  employees. 
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Distinguished  in  Reilly  v.  Steinhart,  217  N.  Y.  553, 112  N.  E.  469,  hold- 
ing Cuban  contract  to  convey  railroad  rights  will  be  enforced  in  New 
York  although  void  in  Cuba  for  want  of  ''protocolizing." 

Law  covering  admissibility  of  evidence.    Note,  Ann.  Oaa.  1915B, 
846. 

Law  governing  law 'of  setoff.    Note,  4  Ann.  Oas.  88. 

Conflict  of  laws  as  to  statute  of  frauds.    Note,  64  L.  B.  A.  122. 

Law  governing  validity  of  contracts.    Note,  5  E.  B.  0.  868. 

Presumption  that  parties  to  contract  intended  to  adopt  law  of  place 
where  contract  was  made.    Note,  5  E.  B.  0.  890. 

Vested  right  of  action  is  property,  protected  like  tangible  property 
against  arbitrary  interference. 

Approved  in  Southern  Steel  Co.  v.  Hopkins,  157  Ala.  186, 131  Am.  St. 
Bep.  20,  16  Ann.  Oas.  690,  20  L.  B.  A.  (N.  S.)  848,  47  South.  277,  allow- 
ing joinder  of  one  hundred  and  ten  different  suits  instituted  on  account 
of  n^ligent  killing  in  mine  explosion;  Merchants'  Nat.  Bank  v.  East 
Grand  Forks,  94  Minn.  260, 102  N.  W.  704,  upholding  act  of  l^islaturo 
curing  defects  in  contract  for  street  work ;  Kingsiey  v.  Merrill,  122  Wis. 
192,  67  L.  B.  A.  208,  99  N.  W.  1046,  holding  mortgages  and  notes  of 
solvent  debtor's  taxable  property;  Leete  v.  State  Bank  of  St.  Louis,  141 
Mo.  582,  42  S.  W.  1075,  Married  Woman  Act  of  1875  is  unconstitutional 
as  to  existing  marriages. 

Parties  are  not  presumed  to  contemplate  a  law  defeating  their  obliga- 
tions, and  this  circiunstance  will  prevail,  unless  controlled.  In  determining 
the  law  governing  a  contract. 

Approved  in  Home  Land  etc.  Co.  v.  McNamara,  145  Fed.  19,  76 
C.  C.  A.  47,  that  one  jurisdiction  upholds  provision  for  liquidated  dam- 
ages not  enough  to  control;  Hieronymus  v.  New  York  Nat.  Bldg.  etc. 
Assn.,  101  Fed.  14,  holding  whether  contract  is  usurious  is  determinable 
by  law  of  that  State,  especially,  if  thereby  it  is  valid,  while  otherwise 
under  law  of  borrower's  State;  Davis  v.  Tandy,  107  Mo.  App.  448,  81 
S.  W.  460,  applying  rule  to  note  usurious  under  laws  of  one  State ;  Gib- 
son V.  Connecticut  Fire  Ins.  Co.,  77  Fed.  566,  applied  to  insurance  i>olic7y 
void  where  iapplicant  resides;  United  States  Sav.  etc.  Co.  v.  Shain,  8 
N.  D.  141,  77  N.  W.  1008,  parties  residing  in  different  States,  loan  made 
with  reference  to  laws  where  valid. 

Miscellaneous.  Cited  in  United  States  v.  Milwaukee  Refrigerator 
Transit  Co.,  145  Fed.  1007,  question  whether  assignee  ean  sue  in  his  own 
name  cannot  be  raised  by  plea  in  bar  after  trial. 


917  NOTES  ON  U.  S.  REPORTS.       106  U.  S.  142-154 

106  U.  8.  142-U7,  27  L.  Ed.  110, 1  Sup.  Ot.  93,  WING  v.  ANTHONT. 

BeiBsae  No.  1049,  to  Sonthworfli,  for  photographic  improTements,  heing 
for  a  process,  "while  original  was  for  a  mechanism,  is  a  different  invention 
from  original,  and  is  void. 

Approved  in  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131 
Fed.  744,  where  original  application  for  gas-burner  is  for  mechanism 
only,  subsequent  process  claim  void;  Kirchbeiger  v.  American  etc. 
Burner  Co.,  128  Fed.  607,  64  C.  C.  A.  107,  holding  where  original  specifi- 
cation of  patent  gas-burner  disclosed  nature  of  invention  and  suggested 
process,  amendment  proper  to  include  claims  covering  process;  Mc- 
Murray  v.  Mallory,  111  U.  S.  103,  28  L,  Ed,  867,  4  Sup.  Ct.  378,  expan- 
sion from  particular  soldering  machine,  to  embrace  all  forms,  is  invalid ; 
Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed.  846, 
5  Sup.  Ct.  607,  holding  expanded  claim  in  reissue  of  miftchine  for  rolling 
sawlogs  void;  Dryfoos  v.  Wiese,  22  Blatchf.  21,  19  Fed.  316,  reissue, 
going  beyond  original,  invalid;  Wooster  v.  Handy,  22  Blatchf.  333,  21 
Fe'd.  66,  reissue  to  embrace  structure  subsequently  invented,  bill  dis- 
missed; Rousseau  v.  Peck,  66  Fed.  761,  disallowing  patent  for  process 
to  break  circuit. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  0. 183. 

Miscellaneous.  Cited  in  Topliff  v.  Topliff,  146  U.  S.  169,  86  L.  Ed. 
664,  12  Sup.  Ct.  830,  to  i>oint  of  diligence  in  applying  for  reissue. 

106  U.  &  147-164, 27  L.  Ed.  86, 1  Sup.  Ot.  74,  JESSUP  v.  TTNITEB  STATES. 

Facts  found  in  Cttrcoit  Court  are  not  open  to  review,  but  only  questions 
of  law  arising  on  trial,  duly  presented  by  bill  of  exceptions,  and  errors  on 
face  of  pleadings. 

Approved  in  Benson  Min.  Co.  v.  Alta  Min.  Co.,  146  U.  S.  434,  86  L.  Ed. 
766,  12  Sup.  Ct.  879,  facts  as  to  conversion. 

United  States  may  take  bond  if  not  prohibited,  and  when  form  is  pre- 
scribed by  statute,  departure  therefrom  may  be  good  at  copunon  law. 

Approved  in  United  States  v.  Bailey,  178  Fed.  303*,  upholding  bond 
required  by  Secretary  of  Interior  as  prerequisite  to  grant  of  right  to 
railroad  to  construct  road  over  national  forest;  Laifan  v.  United  States, 
122  Fed.  336,  68  C.  C.  A.  496,  holding  bond  given  United  States  by 
internal  revenue  collector  for  faithfully  performing  duties  by  all  depu- 
ties, his  appointees,  enforceable,  though  not  required  by  statute ;  United ' 
States  V.  Pumphrey,  11  App.  D.  C.  48,  upholding  bond  given  to  United 
States  conditioned  on  faithful  performance  of  employment  contract  with 
Indians;  Howgate  v.  United  States,  3  App.  D.  C.  296,  allowing  suit  on 
bond  given  by  "property  and  disbursing  agent"  of  signal  service;  Com- 
missioners of  Logan  Co.  v.  Harvey,  6  Okl.  632,  62  Pac.  403,  bond  of 
register  of  deeds,  not  required  by  statute,  is  void  where  extorted;  Moses 
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y.  United  States,  166  U.  S.  686,  41  L  Ed.  1125,  17  Sup.  Ct.  688,  bond 
may  be  required  of  disbursing  army  officer,  without  statute;  Diamond 
Match  Co.  V.  United  States,  24  Blatchf .  446,  31  Fed.  274,  bond  for  stamps 
not  legally  required  for  accommodation  is  valid ;  Rogers  v.  United  States, 
32  Fed.  890,  bond  required  of  disbursing  "officer"  is  valid,  though  party 
is  merely  an  employee;  United  States  v.  Jones,  77  Fed,  722,  bond  good 
prospectively  only,  unless  unaccounted  funds  allied  in  his  hands,  or 
retrospective  bond  required. 

Distinguished  in  United  States  v.  Draper,  8  Mackey  (D.  C),  90,  hold- 
ing where  appeal  bond  is  made  to  run  to  United  States,  latter  not 
being  party,  bond  is  void. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what 
irregularities  fail  to  relieve  them  from  liability.  Note,  90  Am. 
8t.  Bep,  201. 

Miscellaneous.  Cited  in  Keith  v.  State  Funding  Board,  127  Tenn.  447, 
Ann.  Oas.  1914B,  1145, 155  S.  W.  143,  refusing  to  sustain  tax  exemption 
made  in  favor  of  bonds  issued  by  State. 

106  U.  S.  154-160,  27  !■.  Ed.  149,  1  Sup.  Ot.  234,  THE  NEVADA. 

Claim  of  owner  of  vessel  being  less  than  Ave  thousand  dollars,  fhongh 
with  claim  for  cargo  amount  is  more,  appeal  is  dismissed. 

Approved  in  Gibson  v.  Shufeldt,  122  U.  S.  31,  30  L.  Ed.  1086,  7  Sup. 
Ct.  1068,  no  appeal  by  defendant  in  creditor's  bill  except  as  to  claims 
over  five  thousand  dollars. 

Distinguished  in  The  Propeller  Burlington,  137  U.  S.  390,  84  L.  Ed. 
738,  11  Sup.  Ct.  140,  judgment  as  owner  and  as  trustee  for  owners  of 
«aigo  united  to  make  jurisdictional  amount. 

Ship  need  only  use  reasonable  prudence  undef  circumstances;  not  what 
results  show  might  have  been  done. 

Approved  in  Pittsburgh  etc.  Coal  Co.  v.  George  Urban  Milling  Co.,  226 
Fed.  334,  holding  grain  steamer  stranded  on  account  of  adverse  cur- 
rents is  entitled  to  general  average ;  The  R.  P.  Fitzgerald,  212  Fed.  684, 
129  C.  C.  A.  214,  holding  ship  liable  for  injury  resulting  from  leak  in 
kerosene  room;  Carscallen  v.  Coeur  D'Alene  etc.  Transp.  Co.^  15  Idaho, 
452,  16  Ann.  Gas.  544,  98  Pac.  624,  upholding  damages  awarded  on 
account  of  injuries  resulting  from  negligent  handling  of  boat;  Bowles* 
Admr.  v.  Virginia  Soapstone  Co.,  115  Va.  695,  80  S.  E.  801,  holding 
hypothetical  question  properly  excluded  where  based  on  condition  of 
facts  not  known  until  after  accident;  Holland  v.  Seven  Hundred  and 
Twenty -five  Tons  of  Coal,  36  Fed.  789,  applying  rule  to  carrier  continuing 
passage ;  The  Wilhclm,  47  Fed.  95,  applying  rule  to  going  on  in  threat- 
ened storm;  The  E.  A.  Shores,  Jr.,  73  Fed.  349,  defect  of  compass  one- 
eighth  of  point  is  not  unseaworthiness. 
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New  Improvemeiitr  siicli  ae  screw  propellers  on  large  steamers,  must  "be 
so  managed  to  do  least  possible  liarm  consistent  with  attainments  of  sub- 
stantial benefits  therefrom;  so  an  ocean  steamer,  in. crowded  harbor  or  in 
getting  oat  of  narrow  dock,  shonld  exercise  the  greatest  care,  e^en  some- 
times to  employment  of  tow,  to  avoid  injury  to  small  craft. 

Approved  in  Qninette  v.  Bisso,  136  Fed.  832,  5  L  B.  A.  (N.  S.)  SOS, 
69  C.  G.  A.  503,  steam  tug  traversing  thickly  settled  river  m  a  fog  must 
slow  down;  The  Northland^  125  Fed.  60,  holding  it  is  imperative  that 
steamship  in  making  landing  at  dock  in  river,  other  vessels  constantly 
passing,  that  an  efficient  lookout  should  be  maintained;  The  Servia,  149 
U.  S.  156,  S7  L.  Ed.' 686,  13  Sup.  Ct.  821,  applied  to  ship  backing  out 
of  pier;  The  City  of  Macon,  20  Fed.  159,  vessel  moving  propeller  at 
slip  is  bound  to  be  prepared  to  stop  on  being  hailed;  The  City  of  New 
York,  54  Fed.  183,  4  C.  C.  A.  268,  ship  not  liable  where  tug  gets  too 
close  and  struck  by  propeller. 

Steamer  leaving  pier  and  sinking  «anal  boat,  through  motion  of  her 
propeller,,  held  at  fault  for  not  having  lookouts,  who  might  have  seen  situa- 
tion in  time  td  prevent  accident. 

Approved  in  New  York  ft  Oriental  etc.  Co.  v.  New  York  etc.  R.  Co., 
143  Fed.  994,  holding  if  duty  of  one  lookout  compelled  him  to  watch 
piers,  there  should  have  been  another;  St.  Louis  etc.  River  Packet  Co.  v. 
Murray  &  Wathan,  144  Ky.  817,  139  S.  W.  1079,  holding  vessel  liable 
for  running  down  launch  when  no  lookout  was  maintained  in  backing 
out  from  pier. 

Duty  of  vessels  as  to  lookout.    Note,  75  Am.  Dec.  606. 

Miscellaneous.  Cited  in  The  North  Stari  132  Fed.  147,  to  effect  that 
suction  may  cause  collision. 

106  XT.  8.  160-162,  27  L.  Ed.  128,  1  Sup.  Ot.  169,  UNITED  STATES  ▼.  ABA- 
TOIB  PlIAOE. 

Befusal  to  give  certificate  of  reasonable  cause  to  revenue  officer,  in. 
awarding  restitution  of  seized  property,  is  not  a  final  appealable  Judgment. 

Approved  in  United  States  v.  83  Sacks  of  Wool,  147  Fed.  749,  Dis- 
trict Court  should  not  grant  certificate  unless  clearly  warranted  by 
evidence ;  Agnew  v.  Haymes,  141  Fed.  637,  72  C.  C.  A.  325,  holding  Rev. 
Stats.,  §  970,  not  in  conflict  with  Rev.  Stats.,  §  989 ;  Anglo-American 
Land  Co.  v,  Cheshire  Pro  v.  Inst.,  134  Fed.  155,  revoking  order  staying 
execution  because  possibly  not  reviewable;  United  States  v.  Frerichs, 
124  U.  S.  317,  31  L.  Ed.  472,  8  Sup.  Ct.  615,  and  The  Elmira,  16  Fed. 
139,  both  applying  rule ;  dissenting  opinion  in  Lowe  v.  Kansas,  163  U.  S. 
91,  41  L.  E^  82,  16  Sup.  Ct.  1035,  arguendo. 
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106  U.  S.  163-166,  27  Ik  Ed.  129,  1  Sup.  Ot  166,  MASON  T.  KOBTHWE8T- 
EBN  MUT.  UFE  INS.  OO. 

Decree  of  Federal  court,  absolntely  foredoBing  equity  of  redemptioii, 
without  allowing  time  given  by  State  statutes  to  redeem,  is  erroneous. 

Approved  in  Logan  Co.  v.  McKinley  etc.  Trust  Co.,  70  Neb.  414,  101 
N.  W.  993,  right  to  redemption  exists  from  judicial  tax  sale;  Turk  v. 
Mayberry,  32  Okl.  75,  121  Pac.  669,  holding  execution  on  judgment  ren- 
dered under  laws'  of  Indian  Territory  was  governed  by  laws  of  that 
district  as  regards  redemption;  Tolbert  v.  State  Bank,  30  Okl.  407,  121 
Pac.  214,  holding  premature  appraisement  will  not  validate  sale  made 
under  forecl<5sure  before  expiration  of  statutory  time;  Hyman  v.  Bogue, 
135  111.  16,  26  N.  E.  41,  redemption  allowed  by  statute,  decree  being 
absolute,  does  not  take  away  right. 

Distinguished  in  Parker  v.  Dacres,  130  U.  S.  48,  32  L.  Ed.  850,  9  Sup. 
Ct.  434,  disallowing  aid  to  one  delaying  redemption  after  statutory  time. 

106  U.  S.  166-178,  27  L.  Ed.  134,  1  Sup.  Ct.  188,  CLOXJOH  y.  BARKKU. 

Clough  patent,  No.  104,271,  for  improvement  In  gas  burners,  lield  valid 
and  infringed  by  Barker  patent. 

Approved  in  Cleveland  Foundry  Co.  v.  Kauffman,  135  Fed.  362,  68 
C.  C.  A.  658,  upholding  Jeavons  oil-burner  as  employing  new  method 
oi  dislodgment. 

Clough  patent,  for  improvement  in  gas-burner,  held  not  invalid  because 
anticipated  by  a  certain  feature  of  prior  Barker  application,  which  was  noit 
used  or  designed  to  be  used  like  the  Olough  patent,  the  similarity  beinir 
accidental. 

Approved  in  United  Shirt  &  Collar  Co.  v.  Beattie,  149  Fed.  740,  79 
C.  C.  A.  442,  upholding  patent  for  successful  machine  for  folding  cuff 
edges  in  spite  of  prior  unsuccessful  machine;  Chisholm  v.  Fleming,  133 
Fed.  930,  applying  rule  to  machine  for  hulling  peas  on  the  vines ;  Petti- 
bone  V.  Pennsylvania  Steel  Co.,  133  Fed.  738,  applying  rule  to  patent 
for  railroad  switch-stand;  Chisholm  v.  Johnson,  106  Fed.  200,  holding 
accidental  use  of  pea-shelling  process  not  appreciated  or  understood  at 
time  cannot  operate  to  anticipate  or  invalidate  patent  subsequently 
granted  for  such  process;  Powell  v.  Leicester  Mills  Co.,  103  Fed.  487, 
holding  patent  issued  for  alleged  infringing  device  used  by  defendant 
entitles  him  to  benefit  of  presumption  arising  from  such  fact  of  not  in- 
fringing prior  patent;  Kittle  v.  Hall,  24  Blatchf.  193,  29  Fed.  515, 
applying  rule  of  spiral  mattress  springs;  American  Bell  Tel.  Co.  v. 
Dolbear,  17  Fed.  605,  holding  Bell  telephone  not  anticipated  by  Reis; 
Electrical  Accumulator  Co.  v.  Julien  Electric  Co.,  38  Fed.  128,  applying* 
rule  to  alleged  anticipation  of  electrical  apparatus;  Consolidated  Fast- 
ener Co.  V.  Columbian  Fastener  Co.,  79  Fed.  797,  holding  button-fastener 
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not  anticipated;  Western  Elec.  Co.  ▼.  Home  Tel.  Co.,  85  Fed.  656,  an- 
ticipation not  shown  by  proof  that  device  might,  by  modification  or  com- 
bination,  perform  the  function,;  Bowers  v.  San  Francisco  Bridge  Co., 
91  Fed.  410,  impracticable  prior  device  is  no  anticipation;  Tannage 
Patent  Co.  v.  Donallak,  93  Fed.  822,  applied  to  dyeing  process. 

Distin^ished  in  American  Sales  Book  Co.  v.  Carter-Crome  Co.,  150 
Fed.  336,  80  C.  C.  A.  339,  Beck  patent  No.  647,934,  for  manifolding 
salesbook  and  holder,  was  anticipated. 

Olon^  hetng  first  to  apply  valve  regulation  to  combination  patented 
gas-burner,  may  treat  as  infringements  all  valve  regulations  performing  tlie 
same  office  in  substantially  tlie  same  way,  and  known  as  equivalents  for  his 
form. 

Approved  in  Railroad  Supply  Co.  v.  Hart  Steel  Co.,  222  Fed.  274, 
138  C.  C.  A.  23,  upholding  Wolhaupter  patent  No.  638,809  for  railway 
tie-plate;  National  Tube  Co.  v.  Mark,  216  Fed.  517,  133  C.  C.  A.  13, 
upholding  Fell  patent  No.  888,984  for  apparatus  for  rifling  pipes;  Will- 
iam B.  Mershon  &  Co.  v.  Bay  City  Box  &  Lumber  Co.,  189  Fed.  745, 
upholding  Mershon  patent  No.  538,688  for  resawing  machine;  Warren 
Bros.  Co.  V.  City  of  Owosso,  166  Fed.  314,  92  C.  C.  A.  227,  upholding 
Warren  patent  No.  727,505  for  improvement  in  street  paving;  Hillard 
V.  Fisher  Book  etc.  Co.,  151  Fed.  46,  upholding  Hillard  patent  for  novel 
typewriter  escapements;  Dunlap  v.  Willbrandt  Surgical  Mfg.  Co.,  151 
Fed.  226,  80  C.  C.  A.  575,  holding  atomizer  composed  of  three  parts  not 
infringed  by  one  composed  of  two ;  Durf ee  v.  Bawo,  118  Fed.  859,  holding 
cross-pins  in  Seymour  bells  used  simply  to  suspend  the  tubes  and  not 
improve  quality  of  tone  do  not  infringe  Harrington  patent;  Dowagiao 
Mfg.  Co.  V.  Minnesota  Moline  Plow  Co.,  118  Fed.  141,  66  C.  C.  A.  86, 
holding  changing  form  of  parts  of  patented  combination  without  essen- 
tially varying  principle,  or  mode  of  operation  of  original  invention  is 
an  infringement ;  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108  Fed. 
866,  48  C.  C.  A.  72,  holding  the  patent  of  bottle-stopping  device  never 
having  been  in  use  before  Painter's  first  invention,  the  same  was  patent- 
able and  infringable;  Bowers  v.  Pacific  Coast  Dredging  etc.  Co.,  99  Fed. 
748,  holding  defendant  after  hearing,  being  perpetually  enjoined  from 
infringing  complainant's  patent,  duty  demands  the  obtaining  of  court's 
opinion  before  employing  a  device  which  may  infringe;  Morley  Mach. 
Co.  V.  Lancaster,  129  U.  S.  275,  32  L.  Ed.  719,  9  Sup.  Ct.  303  (reversing 
23  Fed.  346),  applying  rule  to  first  machine  for  sewing  on  shank-buttons; 
Thompson  v.  Gildersleeve,  34  Fed.  46,  applying  rule  to  improvement  for 
forming  staple  seams  in  leather;  Butz  Electric  etc.  Co.  v.  Jacobs  Elec. 
Co.,  36  Fed.  195,  apfpl3ring  rule  td  electric  heat  and  vapor  governors; 
National  Cash  Register  Co.  v.  American  Cash  Register  Co.,  53  Fed.  372, 
3  C.  C.  A.  669,  applying  rule  to  cash-registers;  Edison  Elec.  etc.  Co.  v. 
Boston  etc.  Lamp  Co.,  62  Fed.  399,  holding  incandescent  lamp  infringed 
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by  use  of  powdered  silver  instead  of  platinmn;  S.  F.  Heath  Cycle  Co. 
V.  Hay,  67  Fed.  249,  discussing  when  combination  is  patentable ;  McCor- 
mick  Harvesting  Mach.  Co.  v.  C.  Anltman  &  Co.,  69  Fed.  387, 16  C.  C.  A. 
259,  applying  rule  to  harvesting  machine;  Von  Schmidt  v.  Bowers,  80 
Fed.  147, 148,  26  C.  C.  A.  323,  and  Bowers  v.  San  Francisco  Bridge  Co., 
91  Fed.  417,  both  applying  rule  to  hydraulic  dredge. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  0,  169. 

Miscellaneous.  Cited  in  Rosell  v.  Allen,  16  App.  D.  C.  567,  discussing 
rights  of  parties  as  to  process  for  tanning  of  leather;  Clough  v.  Gilbert 
&  Barker  Mfg.  Co.,  106  U.  S,  179,  see  27  L.  Ed.  139,  1  Sup.  Ct.  198, 
referred  to  for  f aqts. 

106  XT.  8.  178-181,  27  L.  Ed.  138,  1  Sup.  Ot.  198,  CLOUOH  T.  aiLBEBT  ft 
BARKER  MFO.  CO. 

Patent  to  Barker  for  improvement  in  valve  arrangement  for  regulating 
the  supply  on  the  Clough  gas-burner,  consisting  of  fewer  pieces  and  being 
less  expensive,  held  valid. 

Approved  in  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108  Fed. 
866,  48  C.  C.  A.  72,  holding  defendant's  device  may  contain  features 
supplementing  and  modifying  another  patent  and  it  too  be  patentable 
and  infringabie;  Butz  Electric  etc.  Co.  v.  Jacobs  Elec.  Co.,  36  Fed.  195, 
holding  first  inventor  is  protected  from  those  performing  substantially 
same  functions;  Cleveland  Target  Co.  v.  United  States  Target  Co.,  52 
Fed.  386,  holding  patent  for  compound  for  making  flying  target  not 
infringed. 

106  U.  S.  181-183,  27  L.  Ed.  129,  1  Sup.  Ot.  168,  OSBORNE  v.  COXTNTT  OF 
ABAMa 

Act  of  Nebraska  of  1869,  allowing  counties,  etc.,  to  aid  in  constractloii 
of  railroads  or  ''other  works  of  internal  improvement,"  does  not  include 
steam  grist-mill. 

Approved  in  Dodge  v.  Mission  Tp.,  107  Fed.  831,  833,  54  L.  R.  A.  242, 
46  C.  C.  A.  661,  holding  construction  of  factory  to  manufacture  sorghum 
cane  into  sugar,  being  private,  township  bonds  not  issuable  fior  this  use 
under  act  pcs;rmitting  for  public  purposes;  Great  Western  Nat.  Gas  & 
Oil  v.  Hawkins,  30  Ind.  App.  571,  66  N.  E.  769,  holding  condemnation 
permitted  by  statute,  gas  company  must  allege  a  public  use  and  not 
simply  that  real  estate  was  necessary  for  its  pipe-line ;  Osborne  v.  Adams 
Co.,  109  U.  S.  1,  27  L.  Ed.  885,  3  Sup.  Ct.  150,  following  rule;  Cole  v. 
La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup.  Ct.  419,  legislature,  under 
general  power,  may  not  authorize  city  to  donate  to  privatie  manufac- 
turing corporation;  Licwis  v.  Comanche  Co.,  35  Fed.  348,  doubted  if 


923  SCHOOL  DISTRICT  v.  STONE.      106  U.  S.  183-187 

pnblie  buildings  are  included  under  the  act;  Kingman  ▼.  Brockton,  153 
Mass.  259,  11  L.  R.  A.  125,  26  N.  E.  999,  legislature  may  not  authorize 
town  to  erect  buildings  for  Grand  Army  posts. 

Distinguished  in  Blair  v.  Cuming  Co.,  Ill  U.  S.  370,  28  L.  Ed.  459, 
4  Sup.  Ct.  463,  improving  water-power* of  river  for  publie  grist-mills 
is  public  improvement. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
8t.  Eep.  849. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  B.  A.  478. 

106  U.  a  183-187,  27  Jm.  Ed.  90,  1  Sup.  Ct.  84,  SOHOOI*  DI8TBI0T  T^ 
STONE. 

Municipal  corporations  may  only  issue  bonds  to  extent  authorized. 
Approved  in  Stanley  County  v.  Color,  190  U.  S.  450,  47  L.  Ed.  1184,  23 
Sup.  Ct.  816,  holding  purchasers  of  county  bonds  purporting  authorized 
issue  not  entitled  to  assume,  in  sustaining  validity,  that  incompleted 
railroad  was  b^un  before  adoption  of  Constitution  antedating  charter; 
Farmers'  etc.  Nat.  Bank  v.  School  Dist.,  6  Dak.  260,  42  N.  W.  767,  school 
districts  are  not  estopped  to  deny  issue  of  warrants  in  excess  of  author- 
ity; State  V.  Hawes,  112  Ind.  328,  14  N.  E.  89,  certificate  of  school 
trustee,  without  consideration,  is  void  in  hand  of  bona  fide  holder; 
Earles  v.  Wells,  94  Wis.  296,  59  Am.  St  Rep.  889,  68  N.  W.  967,  indirect 
obligation  assumed,  greater  than  constitutional  limit,  is  void. 

Where  bonds  recite  that  they  are  issued  in  compliance  with  law,  an- 
thoilty  to  determine  whether  such  is  true  being  vested  in  certain  oi&cers, 
municipality  is  estopped  to  show  otherwise  against  hona  fide  holders. 

Approved  in  Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed. 
8,  128  C.  C.  A.  544,  holding  recital  in  bonds  that  they  were  issued  as 
result  of  duly  authorized  vote  must  be  shown  to  have  been  determined 
by  one  with  authority ;  Town  of  Aurora  v^  Gates,  208  Fed.  108,  L.  R.  A. 
1915A,  910, 125  C.  C.  A.  329,  holding  owner  of  bonds  has  right  to  assume 
publication  of  ordinance  enabling  issuance  of  bonds;  Truman  v.  In- 
habitants of  Town  of  Harmony,  205  Fed.  554,  holding  where  bonds 
were  issued  on  condition  of  railroad  completing  road,  holder  has  right 
to  assume  such  condition  was  complied  with;  Piatt  v.  Hitchcock  Co., 
139  Fed.  933,  71  C.  C.  A.  649,  applying  rule  to  precinct  bonds  issued 
by  board  of  county  commissioners  in  Nebraska;  Clapp  v.  Otoe  Co.,  104 
Fed.  481,  45  C.  C.  A.  579,  holding  recital  in  municipal  bonds  authorized 
under  statute,  of  issuance  under  full  statutory  requirements,  estops  cor- 
jwration  from  defending  action  by  innocent  purchaser;  Hughes  County  v. 
Livingston,  104  Fed.  315,  43  C.  C.  A.  541,  holding  bond  recital  stating 
compliance  with  authorized  act  permitting  issue  estops  municipal  body 
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denying  validity  of  same,  eveiy  lelatiye  duty  presumed  to  have  beea 
discharged;  Hayden  v.  Town  of  Anrora,  57  Colo.  400,  142  Pac.  187, 
holding  municipality  cannot  claim  that  ordinance  authorizing  issuance 
of  bonds  was  not  duly  published ;  Comanche  County  v.  Lewis,  133  U.  S. 
206,  83  L.  Ed.  608, 10  Sup.  Ct.  289  (affirming  Lewis  v^  Comanche  County, 
36  Fed.  347),  Evansville  v.  Dennett,  161  U.  S.  442,  40  L.  Ed.  768,  16 
Sup.  Ct.  616,  and  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  279,  all 
showing  what  recital  will  estop;  Cairo  v.  Zane,  149  U.  S.  141,  87  L.  Ed. 
680,  13  Sup.  Ct.  810,  registry  of  bonds,  showing  compliance  with  pre- 
requisite facts,  ipakes  good  in  hands  of  bona  fide  holders;  Moulton  v. 
Evansville,  25  Fed.  386,  recital  that  bonds  are  "in  pursuance  of  stat- 
ute" estops  as  to  irregularities;  South  St.  Paul  v.  Lamprecht  Bros.  Co., 
88  Fed.  453,  31  C.  C.  A.  585,  recital  that  bonds  are  ''authorized  by" 
estops  denial  of  authorization;  Ackley  School  Dist.  v.  Hall,  113  U.  S. 
140,  28  L.  Ed.  966, 5  Sup.  Ct.  373,  arguendo. 

Distinguished  in  Francis  v.  Howard  Co.,  64  Fed.  488,  4  C.  C.  A.  460, 
one  purchasing  bonds,  at  one  time,  exceeding  authorized  amount,  cannot 
rely  on  recital  that  they  are  in  accordance  with  statute. 

Modified  in  D'Esterre  v.  Brooklyn,  90  Fed.  593,  issued  ''in  pursuance 
of"  statute  only  estops  as  to  matter  of  fact,  and  not  of  power  of  officers 
to  issue. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 

L.  B.  A.  1915A,  950,  965. 

• 
Bedtal  in  bonds  that  they  were  issued  in  conf omiity  with  a  certain  act 

does  not  estop  municipality  from  showing  that  constitutional  prohibition 

against  bonds  in  excess  of  five  per  cent  of  assessed  valuation  was  not  com- 

pUed  with. 

Approved  in  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  370,  120  C.  C.  A. 
485,  refusing  foreclosure  on  property  securing  bonds  issued  in  excess 
of  statutory  amount ;  Green  Co.  v.  Shortell,  116  Ky.  126,  75  S.  W.  254, 
applying  rule  to  bonds  issued  by  county  in  subscription  to  railroad 
stock  containing  no  recitals  of  preliminary  requisites;  Graves  v.  Com- 
missioners of  Moore  County,  135  N.  C.  56,  47  S.  E.  136,  appljnng  rule 
to  township  bonds  in  aid  of  railroad  containing  no  recitals  of  regularity ; 
Peck  V.  Hampstead,  27  Tex.  Civ.  87,  65  S.  W.  657,  holding  where  Con- 
stitution limits  rate  to  be  levied  by  city,  purchaser  of  bonds  is  required 
to  take  notice  if  such  limit  was  reached  before  issuance;  Carroll  Co. 
V.  Smith,  111  U.  S.  562,  28  L.  Ed.  519,  4  Sup.  Ct.  542,  recital  that  bond 
is  authorized  by  statute,  referring  to  title  and  date,  does  not  estop. 

Distinguished  in  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212 
U.  S.  68,  58  L.  Ed.  406,  29  Sup.  Ct.  237,  holding  county  cannot  set  up 
fact  that  bonds  were  in  excess  of  authorized  amount. 
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Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  pnrehaser.  Note,  17 
Ann.  Oaa.  1846. 

Where  bondholder  relies  on  recitals  to  estop  claim  that  bonds  are  on- 
authorised,  they  most  be  clear,  and  are  strictly  construed. 

Approved  in  Clapp  v.  Village  of  Marice  City,  111  Fed.  107,  49  C.  C.  A. 
251,  holding  bond  recital  of  paying  certain  village  indebtedness  under 
section  2701,  and  referring  to  ordinance  authorizing  their  issuance,  suffi- 
ciently expresses  purpose;  Liebman  v.  San  Francisco,  11  Sawy.  157,  24 
Fed.  711,  sufficiency  of  prerequisite  petition  of  property  owner  not  pre- 
sumed from  recitals;  Bates  v.  Independent  School  Dist.,  25  Fed.  194, 
195,  recital  that  bonds  issued  "under"  statute  does  not  estop;  Mercer 
Co.  v.  Provident  life  &  Trust  Co.,  72  Fed.  629, 19  C.  C.  A.  44,  no  recital 
that  road  was  finished,  which  was  prerequisite  to  issuing  bondsi  no 
estoppel  as  to  bona  fide  holders. 

Extent  of  estoppel  by  deed.    Note,  11  £.  Bw  0.  72. 

Miscellaneous.  Cited  in  State  v.  McCafferty,  25  Okl.  13,  L.  R.  A. 
1916A,  639,  105  Pac.  996,  discussing  meaning  of  words  "by  virtue  of." 

106  V«  S.  188-190,  27  !■.  Ed.  166,  1  Sup.  Ot.  221,  SOEWED  ▼.  SMITH. 

Defendant  in  cieditor's  bill,  to  reach  assets^  cannot  appeal  where  no 
dalm  is  more  than  Ave  thousand  dollars,  though  all  aggregate  more,  andi 
property  involved  is  worth  more. 

Approved  in  Wisconsin  Cent.  Ry.  Co.  v.  Phoenix  Ins.  Co.,  123  Fed. 
990,  holding  Federal  jurisdiction  not  involved,  statute  permitting  suit 
for  single  loss  against  several  companies,  liability  being  separable  and 
each  under  two  thousand  dollars;  Wees  v.  Elbon,  61  W.  Va.  388,  56 
S.  £.  614,  holding  mechanics'  liens  must  each  exceed  sum  of  one  hundred 
dollars  to  give'  appellate  court  jurisdiction ;  Feely  v.  Bryan,  55  W.  Va. 
591,  595,  47  S.  E.  310,  312,  applying  rule  to  several  creditors  attacking 
a  mortgage  as  a  preference. 

Cited  and  principle  applied,  dismissing  suit  for  less  than  jurisdic- 
tional amount :  Elgin  v.  Marshall,  106  U.  S.  582,  27  L.  Ed.  250,  1  Sup. 
Ct.  488,  appeal  for  interest,  where  bonds  claimed  unconstitutional  were 
for  over  five  thousand  dollars ;  Hawley  v.  Fairbanks,  108  U.  S.  548,  549, 

27  L.  Ed.  822,  2  Sup.  Ct.  851,  judgment  creditors  uniting  to  mandamus 
council,  as  to  those  for  less  than  jurisdictional  amount ;  Tupper  v.  Wise, 
HO  U.  8.  399,  28  L.  Ed.  190,  4  Sup.  Ct.  26,  where  parties  recovering  pos- 
session united  for  appeal;  Fourth  Nat.  Bank  v.  Stout,  113  U.  S.  686, 

28  L.  1152,  5  Sup.  Ct.  695,  applied  where  creditors  appeal;  Stewart  v. 
Dunham,  115  U.  S.  64,  29  L.  Ed.  331,  5  Sup.  Ct.  1164,  and  Gibson  v. 
Shufeldt,  122  U.  S.  36,  38,  80  L.  Ed.  1087,  7  Sup.  Ct.  1071,  1072,  retain- 


106  U.  S.  191-195       NOTES  ON  U.  S.  REPORTS.  926 

ing  appeals  as  to  those  claims  over  five  thousand  dollars;  Ex  parte 
Phoenix  Ins.  Co.,  117  U.  S.  369,  29  L.  £d.  924,  6  Sup.  Ct.  772,  suit 
against  several  insurance  companies,  judgments  not  united  on  appeal; 
Walter  v.  Northeastern  R.  R.  Co.,  147  U.  S.  373,  37  L.  Ed,  208,  13  Sup. 
"^Ct.  350,  bill  to  enjoin  taxes  in  separate  counties,  no  one  equaling  juris- 
dictional amount;  Davis  v.  Schwartz,  155  U.  S.  647,  89  L.  IML  296,  15 
Sup.  Ct.  243,  suit  to  vacate  several  mortgages,  appeal  as  to  one  not 
making  jurisdictional  amount;  Putney  v.  Whitmire,  66  Fed.  387,  credi- 
tor's bill  not  maintainable,  each  claim  less  than  jurisdictional  amount, 
but  aggregating  more;  Fleshman  v.  Fleshman,  34  W.  Va.  350,  12  S.  E. 
716,  appeal  by  beneRciaries,  each  interest  in  claim  less  than  jurisdic- 
tional amount. 

Disapproved  in  Williams  v.  Clark,  93  Va.  691,  25  S.  £.  1014,  defend- 
ant in  creditor's  bill  may  appeal  as  to  all,  if  aggregating  jurisdictional 
amount,  though  some  are  less. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Oas.  489. 

106  U.  S.  191-196,  27  L.  Ed.  131,  1  Snp.  Ct.  171,  FBASEB  T.  JENNI80K. 

In  Michigan,  appeal  to  trial  court  from  order  of  probate  court,  admit- 
ting will  to  probate,  brings  up  but  a  single  proceeding,  though  contestants 
file  separate  appeals;  hence,  appeal  of  nonresident  contestants  is  not  remov- 
able to  Federal  court,  where  remaining  contestants  and  executors  are  of 
same  State. 

Approved  in  In  re  Silvies  River,  199  Fed.  502,  holding  proceeding 
before  Oregon  board  of  control  to  determine  rights  to  waters  of  stream 
is  not  removable  to  Federal  courts;  McArthur  v.  Scott,  113  U.  S.  391, 
28  L.  Ed.  1031,  5 'Sup.  Ct.  668,  and  Miller's  Estate,  159  Pa.  St.  566, 
both  arguendo. 

Where  some  partieB  on  each  side  are  of  same  State,  the  others  cannot 
remove  unless  there  is  a  separate  controversy  between  citizens  of  different 
States,  which  can  be  fully  determined. 

Approved  in  Geer  v.  Matliieson  Alkali  Works,  190  U.  S.  432,  47  L,  Bd. 
1125,  23  Sup.  Ct.  809,  holding  separable  controversy  and  diverse  citizen- 
ship existing  between  plaintiffs  and  two  corporations  as  defendants 
justify  removal  to  Federal  court;  McMullen  v.  Halleck  Cattle  Co.,  193 
Fed.  284,  holding  suit  to  try  title  brought  against  number  of  defend- 
ants was  separable  controversy,  removable  by  nonresident  defendant; 
Regis  V.  United  Drug  Co.,  180  Fed.  203,  208,  holding  suit  against  cor- 
poration and  its  manager  for  infringement  of  trademark  was  not  sep- 
arable controversy;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99 
C.  C.  A.  463,  holding  action  of  trespass  to  try  title  brought  against 
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several  defendants  is  not  separable  controversy;  Atlantic  Coast  Line  R. 
Co.  V.'  Bailey,  151  Fed.  893,  holding  suit  against  railroad  company  and 
servant  causing  injury  is  separable  controversy;  Perkins  v.  Lake  Su- 
perior etc.  Ry.  Co.,  140  Fed.  910,  in  railroad  condemnation  proceedings, 
diverse  citizenship  of  owner  of  one  piece  of  land  no  ground  for  re- 
moval; Boatmen's  Bank  v.  Fritzlen,  136  Fed.  663,  68  C.  C.  A.  288, 
action  to  avoid  prior  mortgages  for  fraud  and  action  to  foreclose  junior 
mortgage  separable;  Groel  v.  United  Electric  Co.,  132  Fed.  254,  in  suit 
ii\  equity  by  stockholder  of  New  Jersey  corporation,  corporation  should 
be  classed  as  a  defendant  and  removal  refused;  Laden  y.  Meek,  130 
Fed.  879,  65  C.  C.  A.  361,  in  action  for  specific  performance  of  contract 
of  sale  of  land  the  allegation -of  diverse  citizenship  insufficient;  Smed- 
ley  V.  Smedley,  110  Fed.  258,  holdipg  plaintiff  suing  H.,  E.,  and  S.,  to 
recover  land,  there  being  no  separable  controversy  between  plaintiff 
and  defendants,  suit  cannot  be  removed  to  Federal  court;  Broadway 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  101  Fed.  509,  holding  insurance  com- 
pany seeking  subrogation  against  railroad,  latter  cannot  remove  on  sep- 
arable controversy,  lumber  company  being  indispensable  party  in  de- 
termining liability  of  railroad  in  causing  fire;  Colbum  v.  Hill,  101  Fed. 
505,  41  C.  C.  A.  467,  holding  equitable  distribution  of  assets  of  insol- 
vent corporation  between  its  creditors  being  single  cause,  suit  not  re- 
movable, citizenship  of  some  necessary  defendants  being  identical  with 
complainant's;  Green  v.  Heaston,  154  Ind.  129,  56  N.  E.  88,  holding 
when  the  right  to  remove  is  claimed  upon  a  difference  in  citizenship 
same  must  be  alleged,  it  being  insufficient  to  allege  residence. 

Approved  in  following,  wherein  there  is  no  separate  controversy: 
Brown  v.  Trousdale,  138  U.  S.  396,  34  L.  Ed.  990,  11  Sup.  Ct.  311,  tax- 
payers suing  officers  to  restrain  payment  to  residents  and  others;  Tor- 
rence  v.  Shedd,  144  U.  S.  530,  36  L.  Ed.  531,  12  Sup.  Ct.  727,  intervene 
tion  of  nonresident  claiming  plaintiff's  share;  Thompson  v.  Dixon,  28 
Fed.  7,  nonresident  claiming  adversely  to  mortgagor  and  mortgagee  in 
foreclosure;  Rumsey  v.  Call,  28  Fed.  770,  771,  772,  defendant  in  suit 
to  quiet  title  by  tenants  in  common,  though  of  different  State  from  one 
plaintiff;  Anderson  v.  Appleton,  32  Fed.  859,  action  to  establish  will 
not  removable  by  nonresident  heirs  at  law;  Western  Union  Tel.  Co.  v. 
Brown,  32  Fed.  341,  and  Mutual  Reserve  Fund  Life  Assn.  v.  Farmer, 
77  Fed.  932,  23  C.  C.  A.  574,  both  so  holding,  action  against  principal 
and  surety  on  bond ;  Weller  v.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  862,  suit 
by  assignee  of  insolvent  to  compel  transfer  of  shares  by  corporators, 
purchaser  at  execution  sale  intervening;  Yearian  v.  Horner,  36  Fed. 
131,  suit  for  account  by  partners  for  property  sold  corporation;  BisscU 
Y.  Canada  etc.  Ry.  Co.,  39  Fed.  227,  question  over  priority  of  liens; 
Ames  V.  Chicago  etc.  Ry.  Co.,  39  Fed,  882,  contractor  made  party  in  suit 
to  enforce  materialman's  lien;  Rogers  v.  Van  Nortwick,  45  Fed.  514, 
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claim  of  stock  against  nonresident,  the  corporation  is  necessary  party; 
Barth  v.  Color,  60  Fed.  468,  9  C.  C.  A.  81,  suit  against  sheriff  and  pur- 
chaser to  set  aside  conveyance;  Thompson  v.  Chicago  etc.  Ry.  Co.,  60 
Fed.  774,  action  for  joint  pegligenee;  Burgunder  v.  Browne,  59  Fed. 
498,  suit  to  cause  holders  and  their  pledgees  to  deliver  up  notes;  In  re 
The  Jamecke  Ditch,  69  Fed.  170,  remonstrants  against  building  drain, 
under  Indiana  statutes;  Watson  v.  Asbury  Park  etc.  Ry.,  73  Fed.  2, 
suit  to  have  railway  declared  insolvent,  joining  mortgage  trustee  in  pos- 
session; Succession  of  Townsend  v.  Sykes,  38  Lia.  Ann.  411,  suit  to  set 
aside  conveyance  against  grantor  and  grantee. 

Cited  in  following,  wherein  there  is  a  separate  controversy:  Capital 
City  Bank  v.  Hodgin,  22  Fed.  210,  suit  on  mortgage  and  to  set  aside 
prior  mortgage;  Stanbrough  v.  Cook,  38  Fed.  372,  S  L.  B.  A.  402,  suit 
for  possession  of  realty  and  damages  against  those  not  claiming  jointly 
or  under  common  source;  Rich  v.  Gross,  29  Neb.  341,  45  N.  W.  469,  suit 
to  foreclose  mortgage,  one  with  judgment  lien  answering  in  nature  of 
creditor's  bill;  New  York  Const.  Co.  v.  Simon,  53  Fed.  5,  suit  to  cancel 
note  against  maker  and  indorsee  for  collection. 

Cited  in  Ayres  v.  Wiswall,  112  U.  S.  193,  28  L.  Ed.  695,  5  Sup.  Ct. 
93,  Louisville  etc.  R.  R.  Co.  v.  Ide,  114  U.  S.  55,  29  L.  Ed.  64,  5  Sup.  Ct. 
737,  and  Patchin  v.  Hunter,  38  Fed.  53,  all  holding  separate  answers, 
making  separate  issues,  do  not  create  a  separate  controversy;  Texas  v. 
Day  Land  etc.  Co.,  49  Fed.  596,  removal  statute  does  not  apply  where 
opposite  party  is  State;  Baltimore  etc.  Tel.  Co.  v.  Moigan's  Louisiana 
etc.  S.  S.  Co.,  37  La.  Ann.  889,  intervener  cannot  remove  unless  contro- 
versy between  him  and  plaintiff  fully  determined  without  defendant; 
National  Docks  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq.  63,  28 
Atl.  73,  question  of  separable  controversy  determined  by  plaintiff's 
pleading;  Home  v.  Boston  etc.  R.  R.  Co.,  62  N.  H.  455,  suit  against  cor- 
poration of  same  State,  though  also  of  o(her,  not  removable;  Jansen  v. 
Grimshaw,  125  lU.  475, 17  N.  E.  853,  arguendo. 

Distinguished  in  Garner  v.  Second  Nat.  Bank,  66  Fed.  371,  all  de- 
fendants citizens  of  different  State  from  plaintiff,  one  may  remove, 
though  a  single  controversy. 

Removal    of   cause   because   of   separable   controversy.     Note,    6 
L.  B.  A.  (N.  8.)  60,  81. 

Miscellaneous.  Cited  in  Erwin  ▼.  Walsh,  23  Blatchf.  535,  27  Fed. 
580. 

106  U.  8.  196-251,  27  L.  Ed.  171,  1  Sap.  Ot.  240,  UMITBD  STATES  ▼.  USB. 

Quaere,  whether  the  government,  defending  rait  hrongbt  against  its 
offlcerfl,  but  refusing  to  submit  itself  to  Jurisdiction,  caa  prosecute  writ  of 
error  in  its  own  name. 
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Approved  in  South  Carolina  v.  Wesley,  155  V.  S.  545,  39  L.  BcL  255, 
15  Sup.  Ct.  231,  dismissing  writ  of  error  by  State  refusing  to  submit 
to  jurisdiction ;  Tindal  v.  Wesley,  167  U.  S.  212,  42  L.  Ed,  140,  17  Sup, 
Ct.  773,  arguendo. 

Befusal  of  tax  commissioners  to  receive  taxes,  being  equivalent  to  pay- 
ment In  its  effect  upon  certificate  of  sale,  defeats  title. 

Approved  in  Poindexter  v.  Greenhow,  114  U.  S.  282,  29  L.  Ed.  190, 
5  Sup.  Ct.  909,  applied  to  case  of  tender  of  coupons  made  receivable 
for  taxes;  Royall  v.  Virginia,  116  U,  S.  579,  29  L.  Ed.  787.  6  Sup.  Ct. 
513,  lawyer  tendering  coupons  for  license  may  practice  without  com- 
pelling issuance;  Martin  v.  Barbour,  34  Fed.  711,  owner  prevented  from 
discovering  sale  and  redeeming  by  mistake  of  officer  allowed  to  redeem; 
Keely  v.  Weir,  38  Fed.  293,  disallowing  stale  demand;  State  v.  Johnson, 
30  Fla.  507,  11  South.  857,  tax  collector  must  receive  toll  tax,  though 
tendered  by  unauthorized  agent;  dissenting  opinion  in  Sims  v.  Walshe, 
49  La.  Ann.  792,  21  South.  866,  majority  holding  reference  in  tax  deed 
to  superseded  legislative  act  does  not  vitiate. 

Effect  of  attempt  to  pay  taxes  frustrated  by  officer.    Note,  17  Ann. 
Cas.  820. 

Tender  is  waived  where  it  is  reasonably  certain  It  will  be  refused. 
Approved  in  St.  Louis  etc.  R.  Co.  v.  Richards,  23  Okl.  271,  28  L.  B.  A. 
(N.  S.)  1032,  102  Pac.  98,  holding  where  release  of  liability  for  per- 
sonal injuries  is  signed  for  inconsequential  consideration,  same  may  be 
set  aside  without  tender  of  consideration  passed;  Memphis  City  Bank  v. 
Smith,  110  Tenn.  355,  75  S.  W.  1070,  refusal  by  bank  to  surrender 
pledged  property  except  on  pajrment  of  other  unsecured  debts  waives 
necessity  for  tender. 

Where  tax  commissioners  have  acted  on  rule  that  taxes  would  not  be 
accepted  from  any  tenant  or  agent,  but  only  troja  owner  in  person,  tender 
by  such  agent  or  tenant  would  be  useless,  and  tax  sale  is  as  invalid  as^ 
though  taxes  actually  paid  or  tendered. 

Approved  in  Collier  v.  Goessling,  160  Fed.  610,  87  C.  C.  A.  506,  hold- 
ing where  list  of  delinquent  land  filed  by  treasurer  did  not  comply  with 
statute,  tax  deed  was  void,  and  limitation  on  suit  to  set  aside  did  not 
apply;  Swift  Co.  v.  United  States,  111  U.  S.  30,  28  L.  E^.  344,  4  Sup.  Ct. 
248,  commissioner  of  internal  revenue  compelling  acceptance  of  com- 
missions in  stamps,  compulsion  each  time  need  not  be  proved;  Talley 
V.  Curtain,  54  Fed.  45,  7  C.  C.  A.  1,  where  judgment  and  execution  obvi- 
ously afford  no  remedy,  they  are  unnecessary  to  creditor's  bill;  Gk)uld 
V,  Carr,  33  Fla.  529,  24  L.  E.  A.  184,  15  South.  261,  following  rule. 

Distinguished  in  United  States  v.  Edmonston,  181  U.  S.  508,  45  L.  Ed. 
976,  21  Sap.  Ct.  721,  holding  money  voluntarily  paid  to  the  government 
XI— 59 
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eannot  be  recovered;  Virginia  Coupon  Cases,  25  Fed.  652,  653,  no  ob- 
struction of  officer  excuses  acceptance  of  statutory  contract  proposed  by 
State  to  creditors. 

under  act  of  1863,  for  Collecting  taxes  in  insurrectionary  districts, 
right  to  pay  tax  between  advertisement  and  sale  may  be  made  by  agent, 
though  government  is  purchaser. 

Approved  in  Williams  v.  Paine,  7  App.  D.  C.  142,  holding  attorney, 
holding  power  of  attorney  of  married  woman,  may  convey  good  title  to 
real  estate. 

Distinguished  in  Tazevell  v.  Herman,  108  Va.  420,  60  S.  E.  767,  hold- 
ing poll  taxes  must  be  personally  paid. 

If  either  United  States  nor  States  can  be  sued  wtttaont  coDBflOt 
Approved  in  State  of  Louisiana  v.  McAdoo,  234  U.  S.  629,  58  L.  Bd. 
1507,  34  Sup.  Ct.  938,  holding  State  of  Louisiana,  as  producer  of  sugar, 
cannot  seek  to  have  Assistant  Secretary  of  Treasury  review  duty  im- 
posed on  sugar  under  tariff  acts;  Kansas  v.  United  States,  204  U.  S. 
341,  51  L.  iSd.  518,  27  Siip.  Ct.  388,  holding  where  State  sues  for  lands 
as  trustee  of  railroad  company.  Supreme  Court  has  no  jurisdiction; 
Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  963,  refusing  to  en- 
join suit  by  Governor  on  behalf  of  State,  seeking  penalty  for  violation 
of  statute ;  Coulter  v.  Weir,  127  Fed.  905,  62  C.  C.  A.  429,  holding  bill 
against  auditor  in  official  capacity  to  restrain  collection  of  franchise  tax 
due  State  is  in  effect  suit  against  State  and  not  maintainable;  Morenci 
Copper  Co.  v.  Freer,  127  Fed.  205,  holding  suit  by  West  Virginia  cor- 
])oration  to  restrain  attorney  general  from  suing  in  name  of  State  to 
i'orfeit  franchise  is  suit  against  State;  Standard  Fireproofing  Co.  v. 
Toole,  122  Fed.  652,  holding  State  officers  in  their  official  capacity  do 
not  infringe  patent  used  in  capitol  building  because  contractor  had  no 
license  from  patentee;  Union  Trust  Co.  v.  Steams,  119  Fed.  793,  hold- 
ing suit  against  State  attorney  general  for  acts  performed  in  his  ofiScial 
capacity  is  suit  against  State,  and  Federal  court  is  without  jurisdic- 
tion; Sheriff  v.  Turner,  119  Fed.  783,  785,  holding  army  officer  acting 
under  orders  of  Secretary  of  War  in  constructing  sewer,  equity  will 
not  enjoin  on  behalf  of  lower  owner  who  claims  injury  from  pollution; 
Bowker  v.  United  States,  105  Fed.  399,  holding  United  States  suing  in 
admiralty  for  injury  to  government  vessel  in  collision,  court  will  not 
entertain  cross-bill  against  United  States  for  damages;  Smith  v.  State, 
64  Kan.  734,  68  Pac.  643,  holding  State  sues  city,  enjoining  city  officials 
from  contracting  exj^enditures  beyond  amount  authorized  by  law,  and 
majority  of  city  council  confessing  judgment,  same  held  binding;  State 
v.  Mortensen,  69  Neb.  385,  95  N.  W.  834,  denying  mandamus  to  compel 
State  board  of  public  buildings  to  perform  contract  for  hiring  convict 
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labor;  Love  v.  Filtsch,  33  Okl.  134,  124  Pac.  32,  holdii^  mandamus  will 
not  lie  to  compel  auditing  of  disputed  claim  for  rent  arising  out  of 
contract  with  State ;  Hans  v.  Louisiana,  134  U.  S.  16,  83,  L.  Bd.  847, 
10  Sup.  Ct.  507,  State  not  suable  in  Circuit  Court  by  own  citizen  be-  " 
cause  involving  Federal  question;  Stanley  v.  Schwalby,  162  U.  S.  270, 
40  L.  Ed,  965,  16  Sup.  Ct.  760;  and  Stanley  v.  Schwalby,  85  Tex.  354, 
19  S.  W.  267,  both  holding  attorney  general  cannot  submit  United 
States  to  jurisdiction  of  State  court. 

Distinguished  in  Head  ▼.  Porter,  48  Fed.  482,  officer  in  arsenal  in- 
fringing patent  is  liable. 

Mere  suggestion  in  ejectment  suit  that  defendant  holds  for  goTemment 
does  not  oust  inquiry;  hence,  where  United  States  officers  are  in  possession  / 

of  land  for  public  purpose,  unddr  Invalid  tax  certificate,  plaintiff  may  re- 
cover in  ejectment  against  them. 

Approved  in  People  of  Porto  Rico  v.  Ramos,  232  U.  S.  632,  58  L.  Ed. 
765,  34  Sup.  Ct.  461,  holding  where  Porto  Rico  seeks  to  be  made  de- 
fendant in  ejectment  suit,  it  cannot  later  claim  immunity;  Philadelphia 
Co.  V.  Stimson,  223  U.  S.  620,  56  L.  Ed.  576,  32  Sup.  Ct.  340,  holding 
one  whose  rights  have  been  invaded  in  fixing  harbor  limits  may  enjoin 
criminal  proceedings  threalened  to  be  brought  against  him  on  account 
of  invasion;  Hussey  v.  United  States,  222  U.  S.  93,  56  L.  Ed.  109,  32 
Sup.  Ct.  33,  holding  judgment  of  ejectment  against  officer  of  United 
States  does  not  estop  United  States  from  contesting  title  in  subsequent 
suit ;  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  644,  85  L.  E.  A. 
(N.  S.)  243,  55  L.  Ed.  895,  31  Sup.  Ct.  654,  holding  agricultural  college 
receiving  State  aid  cannot  claim  immunity  from  suit;  Ex  parte  Toung, 
209  U.  S.  151,  14  Ann.  Gsa.  764,  13  L.  E.  A.  (N.  S.)  982,  52'  L.  Ed.  725, 
28  Sup,  Ct.  441,  holding  attorney  general  may  be  enjoined  from  attempt- 
ing to  enforce  illegal  statute;  Burton  v.  United  States,  202  U.  S.  368, 
50  L.  Ed.  1066,  26  Sup.  Ct.  688,  upholding  enactment  making  it  a  mis- 
demeanor for  United  States  senator  to  receive  compensation;  United 
States  V.  Pearson,  231  Fed.  282,  holding  issue  of  livestock  issued  to 
Indian  allottees  is  not  subject  to  State  taxation  because  not  branded; 
Public  Service  Ry.  Co.  v.  Herold,  219  Fed.  308,  holding  commissioner 
of  internal  revenue  is  not  personally  liable  for  taxes  wrongfully  col- 
lected; United  States  v.  Van  Horn,  197  Fed.  617,  holding  injunction  of 
State  court  enjoining  construction  of  canal  for  United  States  does  not 
estop  latter  from  suing  in  Federal  court  to  assert  such  right;  Baker  v. 
Swigart,  196  Fed.  571,  holding  Secretary  of  Interior  may  be  restrained 
in  collection  of  assessments  in  irrigation  projects;  Sawyer  v.  Osterhaua, 
195  Fed.  656,  holding  one  claiming  title  to  land  may  maintain  ejectment 
against  one  acting  as  commandant  of  naval  yard;  McCreery  Engineer- 
ing Co.  V.  Massachusetts  Fan  Co.,  195  Fed.  507,  115  C.  C.  A.  408,  hold- 
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ing  owner  of  patent  may  enjoin  county  in  its  infringement;  United 
States  V.  Boston  Elevated  Ry.  Co.,  176  Fed.  968,  970,  holding  United 
States  using  space  under  sidewalk  for  postoffice  was  chargeable  with 
notice  of  previous  rights  of  railroad  to  space  for  subway;  Wadsworth 
V.  Boysen,  148  Fed.  780,  78  C.  C.  A.  437,  applying  rule  to  injunction 
against  Indian  agent  from  obstructing  prospector  on  reservation ;  Rosen- 
berger  v.  Harris,  130  Fed.  1003,  granting  injunction  pendente  lite  re- 
straining "fraud  order"  of  postoffice  department  classing  advertising 
scheme  as  a  lottery;  O'Reilly  De  Camara  v.  Brooke,  135  Fed.  388,  hold- 
ing military  governor  of  Cuba  not  exempt  from  liability  for  tort  com- 
mitted under  his  civil  administration;  Kirk  v.  United  States,  131  Fed. 
339,  action  to  enjoin  United  States  and  marshal  from  unlawful  seizure, 
dismissed  as  to  United  States,  granted  as  to  marshal;  Elmore  v.  Fields, 
153  Ala.  350,  127  Am.  St.  Rep.  31,  45  South.  67,  holding  action  may  bo 
maintained  against  warden  of  penitentiary  for  wrongfully  cutting  tim- 
ber on  land;  McConnell  v.  Arkansas  Brick  Mfg.  Co.,  70  Ark.  587,  69 
S.  W.  566,  holding  penitentiary  commissioners  who  exceed  their  au- 
thority in  contracting  with  reference  to  convict  labor  may  be  enjoined 
in  performance  of  their  unlawful  acts;  Philadelphia  Co.  v.  Dickinson, 
33  App.  D.  C.  347,  holding  where  act  of  Congress  establishing  harbor 
lines  places  cloud  on  title  of  owner  thereof,  same  cannot  be  removed 
in  suit  enjoining  Secretary  of  War  from  using  such  land;  Fri^-Krupp. 
Aktiengesellschaft  v.  Crozier,  32  App.  D.  C.  5,  holding  chief  of  ord- 
nance of  army  may  be  enjoined  in  infringement  of  patented  field  gun; 
In  re  Miller,  5  Mackey  (D.  C),  510,  holding  petition  of  right  is  not 
known  in  Federal  judicial  proceedings;  Reliance  Mfg.  Co.  v.  Board  of 
Prison  Commrs.,  161  Ky.  147,  170  S.  W.  945,  holding  prison  directors 
may  be  sued  for  refusing  to  comply  with  option  for  renewal  of  convict 
labor  contract;  Clark  v.  Harford  Agricultural  etc.  Assn.,  118  Md.  615, 
85  Atl.  506,  holding  court  of  equity  might  enjoin  criminal  proceeding 
threatened  to  be  brought  against  horseracing  association;  Weyler  v. 
Gibson,  110  Md.  654,  17  Ann.  Cas.  731,  73  Atl.  263,  holding  ejectment 
might  be  maintained  against  warden  of  penitentiary  for  using  land 
without  making  compensation  therefor;  Fay  v.  Locke,  201  Mass.  390, 
131  Am.  St.  Rep.  402,  87  N.  E.  755,  holding  State  court  has  jurisdiction 
over  writ  of  entry  sought  by  heirs  of  one  granting  land  to  United  States 
for  specific  purpose,  not  fulfilled;  Salem  Mills  Co.  v.  Lord,  42  Or.  90, 
69  Pac.  1036,  holding  State  simply  owning;  land  on  stream,  its  riparian 
rights  do  not  include  use  of  waters  for  the  needs  of  thirteen  hundred 
people  in  State  institutions;  Webber  v.  Town  of  Jonesville,  94  S.   C. 
196,  77  S.  E.  859,  holding  action  for  damages  may  be  maintained  against 
officers  of  town  for  wrongfully  taking  property;  dissenting  opinion  in 
International  Postal  Supply  Co.  v.  Bruce,  194  U.  S.  608,  612,  48  L.  Ed. 
1138,  1140,  24  Sup.  Ct.  820,  majority  holding  postmaster  cannot  be  en- 
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joined  from  ttsing  patented  stamp-canceling  machine;  dissenting  opin- 
ion in  King  Lnmber  Co.  v.  Benton,  186  Fed.  460,  108  C.  C.  A.  436, 
majority  restraining  agents  of  United  States  from  disturbing  status 
quo  of  alley  pending  litigation  determining  easement;  Poindexter  ▼• 
Greenhow,  114  U.  S.  288,  289,  296,  29  L.  Ed.  192,  195,  5  Sup.  Ct.  912, 
914,  917,  allowing  actions  against  State  treasurer  for  property  unlaw- 
fully distrained  for  delinquent  taxes;  Pennoyer  v.  McConnaughy,  140 
U.  S.  12,  36  L.  Ed.  866,  11  Sup.  Ct.  702  (affirming  14  Sawy.  589,  43  Fed. 
199),  land  commissioner  restrained  to  protect  swamp-land  purchaser; 
In  re  Tyler,  149  U.  S.  191,  37  L,  Ed.  698,  13  Sup.  Ct.  793,  punishing 
State  officer  for  levying  tax  on  property  held  by  receiver;  South  Caro- 
lina V.  Wesley,  155  U.  S.  544,  89  L.  Ed.  254,  15  Sup.  Ct.  231,  suggestion 
that  defendants  hold  for  State  is  insufficient,  not  being  proved;  Stan- 
ley V.  Schwalby,  162  U.  S.  271,  278,  40  L.  Ed.  965,  968,  16  Sup.  Ct.  761, 
763,  State  decision  against  officei*s  holding  for  government  is  review- 
able; Tindal  v.  Wesley,  167  U.  S.  213,  218,  219,  42  L.  Ed.  140,  142,  17 
Sup.  Ct.  773,  775,  776  (affirming  65  Fed.  735,  736,  13  C.  C.  A.  160), 
Saranac  Land  etc.  Co.  v.  Roberts,  68  Fed.  521,  and  Whatley  v.  Patten, 
10  Tex.  Civ.  App.  83,  31  S.  W.  62,  all  allowing  recovery  of  land,  in  pos- 
session, of  agents,  for  State ;  United  States  v.  Or^on  Ry.  etc.  Co.,  9 
Sawy.  69,  16  Fed.  530,  government  may  not  condemn  lands  without 
purchasing;  San  Francisco  Savings  Union  v.  Irwin,  11  Sawy. -674,  28 
Fed.  713,  Scranton  v.  Wheeler,  57  Fed.  808,  6  C.  C.  A.  585,  and  United 
States  V.  Schwalby,  8  Tex.  Civ.  App.  682,  29  S.  W.  92,  all  allowing 
suit  against  United  States  officers  to  recover  possession ;  Jones  v.  United 
States,  13  Sawy.  346,  35  Fed.  564,  act  of  1887  allows  suit  by  purchaser 
of  timber  land  to  compel  issue  of  patent;  Claybrook  v.  Owensboro,  16 
Fed.  304,  State  officers  enjoined  from  obeying  unconstitutional  law; 
Long  V.  The  Tampico,  16  Fed.  502,  allowing  libel  against  ship  of  Mexi- 
can governmeiit  for  salvage,  not  in  public  use  or  possession  of  officers; 
Baltimore  etc.  R.  Co.  v.  Allen,  17  Fed.  176  (see  dissenting  opinion,  17 
Fed.  177),  officers  enjoined  from  selling  property  on  tender  of  coupons; 
Parsons  v.  Marye,  23  Fed.  118,  120,  enjoining  auditor  from  refusing 
to  receive  coupons ;  Virginia  Coupon  Cases,  25  Fed.  660,  enjoining 
officers  declaring  taxpayer  delinquent  on  tender  of  coupons;  Head  v. 
Porter,  48  Fed.  483,  484,  485,  486,  487,  488,  officer  in  ehaige  of  govern- 
ment arsenal  liable  for  infringing  patent;  Ex  parte  Chamberlain,  56 
Fed.  708,  sheriff  enjoined  from  distraining  property  of  receiver  for 
illegal  tax;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  593,  restrain- 
ing auditor  certifying  valuation  for  illegal  tax  clouding  title;  Metro- 
politan Life  Ins.  Co.  v.  McNall,  81  Fed.  893,  insurance  company  may 
enjoin  illegal  revocation  of  license  by  State  officer;  Gilbert  v.  McNulta, 
96  Fed.  84,  receiver  of  national  bank  may  be  sued  in  Federal  court; 
Hooper  v.  Columbus  etc.  Ry.  Co.,  78  Ala.  217,  and  Holloway  v.  Louis- 
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▼ille  etc.  Ry.  Co.,  92  Ky.  248,  17  S.  W.  673,  both  holding  owner  may 
recover  land  used  by  railroad,  there  being  no  estoppel;  Hauns  v.  Cen- 
tral Kentucky  Lunatic  Asylum,  103  Ky.  575,  45  S.  W.  894,  property  of 
corporation  performing  duty  of  State  may  be  sold  on  execution;  Reed 
V.  Creditors,  39  La.  Ann.  121,  1  South.  786,  tax  collector  may  sue  when 
tax  is  not  collectible  by  summary  method;  Wilbert  y.  Michelj  42  La. 
Ann.  856,  8  South.  608,  State  can  transfer  no  better  title  than  it  has, 
under  forfeiture  for  tax;  Butler  v.  EUerbe,  44  S.  C.  262,  22  S.  E.  430, 
restraining  controller  from  paying  for  illegal  services;  dissenting  opin- 
ion in  Robertson  v.  State,  109  Ind.  100,  10  N.  E.  592,  majority  holding 
claimant  of  office  of  lieutenant-governor  cannot  bring  quo  warranto  to 
determine  title ;  Haseltine  v.  Hewitt,  61  Wis.  138,  20  N.  W.  684,  Gibson 
V.  Peters,  35  Fed.  727,  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  51 
Fed.  542,  and  The  Willamette  Valley,  62  Fed.  305,  all  arguendo. 

Distinguished  in  International  Postal  Supply  Co.  v.  Bruce,  194  U.  S. 
605,  48  L.  Ed.  1137,  24  Sup.  Ct.  820,  holding  United  States  postmaster 
cannot  be  enjoined  from  using  patented  stamp-canceling  machines; 
Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  390,  holding  injunction  will 
lie  to  restrain  acts  of  State  officers  in  assessing  property  of  railroad; 
United  States  v.  Moses,  185  Fed.  93,  107  C.  C.  A.  310,  holding -United 
States  has  no  property  rights  in  machinery  and  materials  of  defaulting 
public  contractor  as  would  defeat  State  process;  Murray  v.  Wilson  Dis- 
•  tilling  Co.,  164  Fed.  20,  92  C.  C.  A.  1,  holding  commissioners  appointed 
to  close  up  business  of  State  disx>ensary  were  not  officers  of  State; 
Sanders  v.  Saxton,  182  N.  Y.  479,  481,  108  Am.  St.  Rep.  826,  75  N.  E. 
529,  530,  in  suit  against  officer  to  cancel  tax  deed  and  quiet  title  against 
State,  the  State  held  real  party  in  interest  and  rights  to  sue  denied; 
Louisiana  v.  Jumel,  107  U.  S.  726,  27  L.  Ed.  463,  2  Sup.  Ct.  140  (see 
dissenting  opinion  in  107  U.  S.  735,  755,  757,  27  L.  Ed.  456.  463,  464, 
2  Sup.  Ct.  148, 164,  166),  disallowing  suit  to  get  money  in  possession  of 
officer,  belonging  to  State  not  to  bondholder;  Cunningham  v.  Macon  etc. 
R.  R.  Co.,  109  U.  S.  452,  453,  27  L.  Ed.  994,  995,  3  Sup.  Ct.  297,  298 
(see  dissenting  opinion  in  109  U.  S.  461,  462,  463,  464,  465,  27  L,  Ed. 
997,  998,  999,  3  Sup.  Ct.  611,  612,  613,  614),  disallowing  suit  where  State 
is  indispensable  party;  Hagood  v.  Southern,  117  U.  S.  70,  29  L.  Ed. 
811,  6  Sup.  Ct.  617,  discussing  when  officer  may  be  sued,  disallowing  suit 
to  compel  receipt  of  scrip  for  taxes;  In  re  Ayers,  123  U.  S.  501,  SI 
L.  Ed.  228,  8  Sup.  Ct.  181  (see  dissenting  opinion  in  123  U.  S.  512,  514, 
81  L.  Ed.  232,  8  Sup.  Ct.  186,  187),  disallowing  contempt  proceedings 
where  State  officers  were  enjoined  from  suing  to  recover  taxes  aft«r 
coupons  tendered;  Stanley  v.  Schwalby,  147  U.  S.  518,  87  L.  Ed.  263, 
13  Sup.  Ct.  422  (see  dissenting  opinion  in  147  U.  S.  523,  87  L.  Ed.  265, 
13  Sup.  Ct.  424),  reversing  s.  c,  a5  Tex.  352,  19  S.  W.  266,  government 
officer  may  set  up  statute  of  limitations ;  Belknap  v.  Schild,  161  U.  S.  19, 
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40  L.  Ed.  602,  16  Sup.  Ct.  446  (see  dissenting  opinion  in  161  U.  S.  28, 
40  L.  Ed.  605,  16  Snp.  Gt.  449),  officer  infringing  patent  in  use  by  gov- 
ernment not  enjoined;  Fitts  y.  McGhee,  172  U.  S.  627,  48  L,  Ed.  586; 
19  Snp.  Ct.  273,  disallowing  injunction  by  receiver  against  attorney  gen- 
eral to  prevent  proceedings  to  enforce  reduction  of  toll;  Ijowry  ▼. 
Thompson,  25  S.  C.  421,  425,  1  S.  E.  145,  147  (see  dissenting  opinion  in 
25  S.  C.  434,  435, 1  S.  E.  155),  suit  to  recover  payment  for  deed  to  State 
commissioners  not  allowed;  Columbia  Water-Power  Co.  v.  Columbia 
Electric  St.  Ry.  etc.  Co.,  43  S.  C.  169,  20  S.  E.  1007,  disallowing  injunc- 
tion against  lessee  of  State,  supplying  electricity  to  institution,  to  stop 
use  of  water. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
882,  835,  889. 

Right  to  maintain  ejectment  against  servant  or  agent  in  actual  pos- 
session of  premises.    Note,  Ann.  Gas.  19180,  857. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  E.  A.  (N.  S.)  198,  210. 

United  States  is  not  concluded  "by  ejectment  suit  against  its  oi&cera 
holding  land. 

Approved  in  Sanders  v.  Saxton,  182  N.  Y.  480,  108  Am.  St.  Rep.  826, 
75  N.  E.  530,  suit  against  officer  to  cancel  tax  deed  is  suit  against  State ; 
Tindal  v.  Wesley,  167  U.  S.  223,  224,  42  L.  Ed.  148.  144,  17  Sup.  Ct. 
777,  778  (affirming  Tindal  v.  Wesley,  65  Fed.  735,  736,  13  C.  C.  A.  160), 
applying  rule  to  State;  Scranton  v.  Wheeler,  57  Fed.  807,  6  C.  C.  A. 
585,  suit  against  agent  of  government,  alleged  on  plaintifE's  land,  does 
not  conclude  government. 

Meaning  of  word  "case*'  as  used  in  sense  of  ''action"  or  "pifo- 
ceeding."    Note,  21  Ann.  Cas.  668. 

Miscellaneous.  Cited  in  Bilgerry  v.  Land  Trust,  48  La.  Ann.  898, 
19  South.  923,  incidentally;  Northern  Securitiei^  Co.  v.  United  States, 
193  U.  S.  350,  48  L.  Ed.  706,  24  Sup.  Ct.  436,  upholding  power  of  Con- 
gress to  regulate  interstate  commerce;  Public  Service  Ry.  Co.  v.  Herold, 
229  Fe4*  910,  holding  corporation  having  leased  property  cannot  be  said 
to  be  doing  business  within  meaning  of  corporation  tax  law;  Branden- 
burg V.  District  of  Columbia,  26  App.  D.  C.  144,  upholding  power  of 
Commissioners  of  District  of  Columbia  to  assess  property  benefited  by 
opening  of  street. 

106  U.  a  252-255,  27  L.  Ed.  145,  1  Sup.  Ot.  213,  BICHABDSON  ▼.  HABD- 
WICfK. 

Wliere  contract  is  unambiguous,  parol  evidence  is  not  admissible  to 
tfiow  payment  to  be  made  in  way  not  specified;  e.  g.,  wliere  contract  gave 
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A  right  to  acquire  half  Intereet  in  land  by  paying  half  purchase  price,  he 
cannot  show  hy  parol  that  half  proceeds  of  timber  cat  thereftom  were  to 
H>ply  as  such  payment. 

Approved  in  Vulcan  Iron  Wks.  Co.  v.  Loquemare,  175  Fed.  18,  99 
C.  C.  A.  77,  holding  where  payment  for  new  steam  shovel  was  to  be  made 
by  return  of  old  one,  parol  evidence  cannot  dispute  value  previously 
fixed  on  old  shovel;  Famham  Co.  v.  Southeastern  Const.  Co.,  144  Fed. 
990,  parol  agreement  to  transfer  stock  in  consideration  of  promises  con- 
tained in  written  contract  held  inadmissible;  Standiford  v.  Thompson, 
135  Fed.  998,  68  C.  C.  A.  425,  construing  instrument  as  option  to  pur- 
chase coal  lands  and  refusing  to  decree  specific  performance;  Lillard 
V.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182,  67  C.  C.  A.  74,  cited  in 
opinion  of  court  below,  reversed,  court  above  holding  evidence  of  usage 
and  custom  admissible;  Somerville  v.  William^  12  App.  D.  C.  524,  hold- 
ing materialmen  furnishing  things  to  subcontractor  on  order  of  con- 
tractor have  lien  on  building  for  same;  Smith  v.  Kemp,  92  Mich.  360, 
52  N.  W.  640,  and  Consumers'  Gas  Co.  v.  American  Elec.  etc.  Co.,  50 
Fed.  780,  1  C.  C.  A.  663  (affirming  47  Fed.  46),  verbal  promise  to  give 
indemnity  bond  not  admissible,  being  no  fraud  or  mistake;  Union  Nat. 
Bank  v.  German  Ins.  Co.,  71  Fed.  476,  disallowing  negotiations  leading 
up  to  written  policy;  Hazleton  Tripod  etc.  Co.  v.  Citizens'  etc.  Ry.  Co., 
72  Fed.  323,  sale  at  ''cost"  and  sum  stated  in  written  contract  can  only 
be  shown  to  vary  on  strong  evidence  of  fraud;  Blake  v.  Pine  Mt.  etc. 
Coal  Co.,  76  Fed.  654,  22  C.  C.  A.  430,  disallowing  evidence  of  undefined 
or  concealed  intention ;  Godkin  v.  Monahaii,  83  Fed.  119,  27  C.  C.  A.  410, 
prior  or  contemporary  parol  promises  not  admitted;  Shea  v.  Leisy,  85 
Fed.  245,  rule  is  same  in  equity,  in  absence  of  fraud,  accident  or  mis- 
take; dissenting  opinion  in  Harman  v.  Harman,  70  Fed.  936,  17  C.  C.  A. 
479,  majority  holding  agreement  not  professed  wholly  in  writing  may 
be  shown  by  parol ;  Alger  v.  Anderson,  78  Fed.  735,  arguendo. 

Distinguished  in  Tobriner  v.  White,  19  App.  D.  C.  171,  holding  parol 
evidence  may  show  that  promissory  notes  were  made  for  accommoda- 
tion of  payee. 

Contract  whereby  A  gives  B  option  to  acquire  half  interest  in  land  hy 
pajrlng  half  price  paid  hy  A  within  two  years  vests  no  present  estate  tn  B. 

Approved  in  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  727,  66  L.  B.  A.  569, 
64  C.  C.  A.  251,  option  gives  sole  and  unconditional  owner  within  mean- 
ing of  fire  insurance  policy;  Briles  v.  Paulson,  170  Cal.  198,  149^  Pac. 
170,  holding  where  enforcement  of  option  was  conditioned  on  holder 
thereof  performing  certain  work,  same  must  be  complied  with  to  entitle 
him  to  specific  performance;  Sheehy  v.  Scott,  128  Iowa,  556,  104  N.  W. 
1141.  holding  interest  of  vendor  subject  to  attachment  prior  to  execution 
of  deed;  Joffrion  v.  Gumbel,  123  La.  406,  48  South.  1013,  refusing  to 
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enforce  option  where  holder  thereof  delayed  an  unreasonable  length 
of  time  in  taking  advantage  of  same;  Jennings-Heywood  Oil  Synd.  y. 
Houssiere-Latreille  Oil  Co.,  119  La.  854,  44  South.  502,  holding  where 
lessee  of  oil  land  delayed  operations,  his  contract  will  be  deemed  for- 
feited ;  Detroit  etc.  Service  Co.  v.  Schermack,  179  Mich.  275,  Ann.  Cas. 
1915D,  287,  146  N.  W.  147,  holding  where  one  holding  exclusive  agency 
for  sale  of  machines  assigns  same,  there  must  be  novation  in  order  to 
render  same  enforceable;  Herman  v.  Winter,  20  S.  D.  202,  105  N.  W. 
459,  holding  where  lease  gave  lessee  option  to  purchase,  he  had  one  day 
after  expiration  of  lease  to  make  tender;  Nelson  v.  Stephens,  107  Wis. 
145,  82  N.  W.  166,  holding  plaintiff  after  expiration  of  option,  agreeing 
to  accept  tender  of  purchase  money  made  by  holder  of  option,  with  a 
condition,  not  a  binding  option. 

Distinguished  in  Smith  v.  Bangham,  156  Cal.  365,  28  L.  B.  A.  (K.  S.) 
522,  104  Pac.  692,  holding  homestead  declared  on  land  pending  option 
to  purchase  cannot  be  used  to  prevent  enforcement  of  option ;  McSwain 
V.  Davis,  96  S.  C.  174,  80  S.  E.  94,  holding  where  optioner  complies 
with  conditions  of  option,  he  obtains  such  interest  as  will  entitle  him 
to  maintain  specific  performance;  State  v.  Weide,  29  S.  D.  118,  135 
N.  W.  699,  holding  where  vendee  goes  into  possession  under  executory 
contract  of  sale  his  equitable  interest  renders  him  ''freeholder"  under 
statute;  Crowley  v.  Byrne,  71  Wash.  449,  129  Pac.  115,  and  Horgan  v. 
Russell,  24  N.  D.  500,  501,  48  L.  R.  A.  (N.  S.)  1150,  140  N.  W.  102,  103, 
holding  one  purchasing  land,  with  notice  of  option  thereon,  takes  sub- 
ject to  said  option. 

Nature  of  interest  in  land  contract  as  real  or  personal.    Note,  57 
L.  B.  A.  651. 

In  suit  on  vnilataral  contract,  defendant  la  only  boond  wli«r»  he  has 
bad  the  benefit  of  consideration  bargained  for. 

Approved  in  Kirby-Oarpenter  Co.  v.  Burnett,  144  Fed.  637,  75  C.  C.  A. 
437,  option  to  purchase  land,  without  consideration,  unenforceable; 
Dennis  v.  Slyfield,  117  Fed.  477,  54  C.  C.  A.  520,  holding  in  libel  for 
brench  of  contract,  a  general  allegation  that  libelants  had  at  all  times 
performed  requirements  is  suflSciently  specific;  Bixby  v.  Roscoe,  85  Vt. 
110,  81  Atl.  257,  holding  where  town  offers  to  exempt  manufacturing  in- 
dustries from  taxation,  establishment  of  manufactory  in  town  will  be 
deemed  acceptance  of  contract;  Robinson  etc.  Min.  Co.  v.  Johnson,  13 
Colo.  261,  5  L.  B.  A.  773,  22  Pac.  460,  mere  allegation  of  agreement  by 
plaintiff  to  furnish  coal  states  no  action ;  Cooper  v.  Lansing  Wheel  Co., 
94  Mich.  276,  34  Am.  St.  Bep.  343,  54  N.  W.  40,  A  ordering  whatever 
wheels  he  may  want  for  season  at  price  fixed,  filling  one  order  makes 
binding  contract;  Gustin  v.  School  Dist.,  94  Mich.  505,  34  Am.  St.  Bep. 
863.  54  N.  W.  157,  and  Powell  v.  Eckler,  96  Mich.  640,  56  N.  W.  2, 
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both  holding  no  right  vests  under  option  till  compliance  with  conditions; 
Jackson  v.  Sessions,  109  Mich.  223,  67  N.  W.  318,  assignee  of  vendee 
assuming  no  liability  or  giving  no  consideration  to  vendor,  it  is  void 
as  to  him;  Clamo  V.  Grayson,  30  Or,  123,  46  Pac.  430,  making  expendi- 
tures on  mine  is  sufficient  consideration  to  prevent  revocation  of  option ; 
Ford  V.  Chicago  Milk  etc.  Assn.,  156  111.  181,  27  L.  B.  A.  808,  39  N.  B. 
666,  arguendo. 

Tender  or  payment  as  condition  precedent  to  suit  for  specific  per- 
formance of  option  contract  to  convey  realty.  Note,  24  L.  B.  A. 
(N.  8.)  92. 

* 

Miscellaneous.  Cited  in  Gaines  v.  Chew,  167  Fed.  635,  refusing  to 
enforce  option  to  purchase  mining  property  where  same  was  not  exer- 
cised within  time  specified. 

106  U.  &  255-260, 27  L.  Ed.  IM,  1  Snp.  Ot.  846,  350,  BADOEB  T.  BANIfTT. 

"Ootton-tles"  imported  In  1880  are  dntiable  at  thirty-five  per  cent  ad 
valorem  as  ''mannfactures  of  iron  not  othrawiae  provided  for." 

Approved  in  Birtwell  v.  Saltonstall,  39  Fed.  384,  pieces  of  iron  for 
particular  door-frames  dutiable  as  manufactures  of  iron  not  enumerated. 

Whetber  article  Is  dutiable  under  certain  clause  in  tariff  act,  not  raiaad 
on  trial,  cannot  be  raised  on  appeal. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  139 
U.  S.  63,  85  L.  Ed.  69,  11  Sup.  Ct.  489,  objection  that  contract  is  ultra 
vires,  not  made  below,  is  not  available  on  appeal;  Johnson  v.  Bauer,  82 
Fed.  665,  27  C.  C.  A.  374,  point  as  to  illegality  of  trademark,  not  raised 
below,  is  not  considered. 

Distinguished  in  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  751,  80 
L.  Ed.  827,  7  Sup.  Ct.  769,  statute  repealing  one  relied  on  below,  noted 
in  Supreme  Court. 

106  U.  S.  260-264,  27  L.  Ed.  147,  1  Snp.  Ot.  216^  WALLACE  T.  PENFIELD. 

Voluntary  conveyance  to  wife,  where  other  property  is  sufficient  for 
creditors,  does  not  show  fraud. 

Approved  in  Savage  v.  Savage,  141  Fed.  350,  8  L.  B.  A.  (N.  8.)  928, 
72  C.  C.  A.  494,  gift  to  wife  made  while  solvent  good  against  subsequent 
creditors  in  bankruptcy;  Adams  v.  Collier,  122  U.  S.  390,  80  L.  ISd.  1209, 
7  Sup.  Ct.  1211,  holding  assignee  cannot  set  aside  conveyance  to  chil- 
dren, in  absence  of  fraud;  Second  Nat.  Bank  v.  Merrill,  81  Wis.  148, 
29  Am.  St.  Bep.  874,  60  N.  W.  504,  applying  rule  to  conveyance  to  son 
to  satisfy  note  given  when  wealthy,  though  now  insolvent. 

Enforceability  of  contract  to  make  settlement*    Note,  24  £.  R.  O* 
186. 
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Where  deed  to  wife  on  record,  with  deflcription,  though  incorrect,  suffi- 
ciently designates  land,  creditora  cannot  he  said  to  give  credit  in  reliance 
on  grantor's  ownership. 

Approved  in  Nelson  v.  Vanden,  99  Tenn.  237,  42  S.  W.  8,  and  Schreyer 
V.  Scott,  134  U.  S.  411,  33  L.  Ed.  958,  10  Sup.  Ct.  581,  applying  rule 
where  transfer  recorded  three  years  before  debt  arose. 

Distinguished  in  McCanless  v.  Smith,  51  N.  J.  Eq.  527,  26  Atl.  222, 
where  property  conveyed  to  wife  is  dealt  with  by  husband  in  his  name. 

Supreme  Court  follows  State  decisions  on  fraudulent  conveTances. 
Approved  in  Schreyer  v.  Scott,  134  U.  S.  409,  33  L.  Ed.  957,  10  Sup. 
Ct.  580,  following  rule. 

In  Missouri,  voluntary  conveyance  is  not  fraudulent  per  se  as  to  suh< 
sequent  creditors,  though  party  he  emharrassed;  hut  it  depends  on  circum- 
stances of  case. 

Approved  in  Fulton  Invest.  Co.  v.  Smith,  27  Colo.  App.  281,  149  Pac. 
445,  holding  conveyance  made  prior  to  liability  arising  out  of  tort  can- 
not be  set  aside  as  fraudulent;  Loy  v.  Rorick,  100  Mo.  App.  113,  71  S.  W. 
844,  holding  money  given  by  husband  to  wife  while  not  in  debt  and 
invested  by  her  in  mill  shares,  property  is  hers  and  not  subject  to  his 
debts;  Hfeld  v.  De  Baca,  13  N.  M.  39,  79  Pac.  725,  holding  conveyance 
can  be  set  aside  only  by  creditors  existing  prior  thereto;  Schreyer  v. 
Scott,  134  U.  S.  410,  33  L.  Ed.  958,  10  Sup.  Ct.  581,  conveyance  is  not 
fraudulent  as  to  creditors  unless  made  with  intent  to  defraud,  is. 
secretly  made  or  with  view  of  entering  hazardous  business  casting  risk 
on  creditors;  Burton  v.  Platter,  53  Fed.  906,  4  C.  C.  A.  95,  applying  rule 
to  assignment  to  secure  some  creditors;  Driggs  &  Cos.  Bank  v.  Nor- 
wood, 50  Ark.  47,  7  Am.  St.  Sep.  81,  6  S.  W.  324,  there  is  a  presump- 
tion of  fraud  as  to  existing  creditors,  becoming  conclusive  on  insol- 
vency; First  Nat.  Bank  v.  Bayless,  96  Ga.  686,  23  S.  E.  852,  though 
money  received  to  pay  debt  existing  at  time  of  conveyance,  it  is  not 
void,  in  absence  of  fraudulent  intent. 

106  U.  S.  265-271,  27  !■.  Ed.  115,  1  Sup.  Ot.  131,  FABMEBS'  LOAN  ft 
TRUST  CO.  V.  WATEBMAK. 

Distinct  actions  by  distinct  parties,  though  joined,  cannot  he  united  to 
make  up  Jurisdictional  amount  on  appeal;  otherwise,  where  parties  col- 
lectively interested  under  a  common  title,  even  though  decree  divides 
amount  among  the  claimants. 

Approved  in  Troy  Bank  v.  Whitehead,  184  Fed.  936,  refusing  to  al- 
low assignees  of  two  vendors'  lien  notes  to  join  in  suit;  Risley  v.  City 
of  Utica,  179  Fed.  892,  holding  several  taxpayers  seeking  recovery  of 
taxes  cannot  join  in  one  suit  to  acquire  jurisdictional  amount;  State 
V.  Title  Guaranty  etc.  Co.,  27  Idaho,  759,  152  Pac.  191,  holding  demands 
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of  depositors  against  commissioner  of  banks  cannot  be  joined;  Singer 
V.  Singer,  122  Tenn.  681,  126  S.  W.  1088,  holding  attorneys  suing  sepa- 
rately for  fees  cannot  join  in  appeal;  Feily  v.  Bryan,  55  W.  Va,  592, 
47  S.  E.  310,  applying  rule  to  several  creditors  attacking  mortgage  as 
a  preference;  Elgin  v.  MarshaU,  106  U.  S.  582,  27  L.  Ed.  250,  1  Sup.  Ct. 
488,  suit  for  interest  on  bonds  claimed  unconstitutional  and  exceediui^ 
five  thousand  dollars,  error  dismissed;  Tupper  v.  Wise,  110  U.  S.  399, 
28  L.  Ed.  190,  4  Sup.  Ct.  26,  dismissing  appeal  by  claimants  for  land  not 
joint;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L.  Ed.  879,  6  Sup.  Ct. 
43,  dismissing  appeals  in  suit  against  heirs  for  ancestor's  note;  Ex  parte 
Phoenix  Ins.  Co.,  117  U.  S.  369,  29  L.  Ed.  924,  6  Sup.  Ct.  772,  applied 
where  two  insurance  companies  were  sued  in  one  action,  refusing  man- 
damus to  allow  appeal;  Clay  v.  Field,  138  U.  S.  479,  34  L.  Ed.  1049,  11 
Sup.  Ct.  425,  claim  for  dower  and  for  heir's  interest  not  united  to 
make  jurisdictional  amount;  Walter  v.  Northeastern  R.  R.  Co.,  147 
U.  S.  373,  37  L.  Ed.  208,  13  Sup.  Ct.  350,  Circuit  Court  has  no  juris- 
diction to  enjoin  'taxes  in  separate  county  where  no  single  amount  is 
two  thousand  dollars;  Putney  v.  Whitmire,  66  Fed.  387,  creditor's  bill 
not  maintainable  where  no  claim  equals  two  thousand  dollars;  Busey  v. 
Smith,  67  Fed.  16,  statutory  liability  of  heirs  jointly  sued,  liability  of 
each  not  joined  to  other  to  give  jurisdiction;  Smithson  v.  HubbcU,  81 
Fed.  594,  suits  by  creditors  to  enjoin  receiver  of  insolvent  national  bank, 
claims  not  united  to  give  jurisdiction ;  Fleshman  v.  Fleshman,  34  W.  Va. 
350,  12  S.  E.  716,  dismissing  appeal  of  beneficiaries  uniting  to  sue  trus- 
tee, interest  of  each  being  less  than  jurisdictional  amount. 

Amount  in  controversy  for  purposes  of  appeal  from  judgpnent  in 
consolidated  action.    Note,  15  Ann.  Gas.  498. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  854. 

The  claims  of  lien  for  back  pay  and  supplies  famished  foreclosed  rail- 
road by  various  claimants  are  distinct  causes  of  action  in  favor  of  distinct 
parties,  and  cannot  be  joined  for  purpose  of  creating  requisite  amount  in 
controversy  to  give  appellate  jurisdiction. 

Approved  in  Hawley  v.  Fairbanks,  108  U.  S.  548,  549,  27  L.  Ed.  822, 
2  Sup.  Ct.  851,  applying  rule  on  appeal  from  mandamus  to  tax  col- 
lector; Stewart  v.  Dunham,  115  U.  S.  65,  29  L.  Ed.  331,  5  Sup.  Ct.  1164, 
applied  to  appeal  by  defendants  on  creditors'  bill;  Hassall  v,  Wilcox, 
115  U.  S.  599,  29  L.  Ed.  504,  6  Sup.  Ct.  190,  applied  to  claim  of  credit- 
ors against  trustee;  Gibson  v.  Shufeldt,  122  U.  S.  37,  30  L.  Ed.  1087,  7 
Sup.  Ct.  1071,  applied  on  appeal  by  defendants  on  suit  by  creditors  to 
set  aside  assignments;  Garneau  v.  Port  Blakely  Mill  Co.,  20  Wash.  99, 
54  Pac.  771,  following  rule. 
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106  U.  S.  272-286,  27  L.  Ed.  196,  1  Snp.  Ot.  325,  FINK  ▼.  mSTEXL. 

unless  otherwise  provided,  States  ^nd  United  States  are  1)oimd  hj  ez- 
exnptioii  of  homestead  ftom  ezecution;  hence,  marshal  enjoined  from  execut- 
ing judgment  in  favor  of  United  States  on  Wisconsin  homestead. 

Approved  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  486,  47  L.  Bd, 
1148,  23  Sup.  Ct.  662,  holding  title  to  swamp-land  from  Federal  govern- 
ment unaffected  by  resulrvey  of  land  covered  by  water  at  timei^  of 
original  survey  and  patents  granted  under  resurvey;  The  Florida,  212 
Fed.  335,  and  United  States  v.  Hamburg-Amerikanische  Packetfahrt 
Actien  Gesellschaft,  212  Fed.  48,  128  C.  C.  A.  496,  both  holding  United 
States  is  bound  by  Limited  Liability  Act  in  enforcement  of  claim; 'Com- 
monwealth V.  Cassady,  159  Ky.  777,  L.  R.  A.  1915A,  1214,  169  S.  W. 
497,  and  United  States  v.  Stacey,  155  Fed.  511,  both  holding  homestead 
exemption  may  be  asserted  against  forfeiture  of  bail  bond;  Allen  v. 
Clark,  126  Fed.  740,  741,  62  C.  C.  A.  58  (affirming  Clark  v.  AUen,  114 
Fed.  375,  377)-,  holding  though  Virginia  homestead  laws  apply  to  con- 
tract debts,  and  exemptions  not  valid  against  State  fine,  exemption  may 
be  asserted  against  fine  due  to  Federal  government;  Thompson  v.  Mc- 
Connell,  107  Fed.  36,  46  C.  C.  A.  124,  holding  State  law  exempting 
homestead  therein  from  execution  is  binding  on  Federal  courts;  State 
of  California  v.  Campbell,  3  Cal.  App.  605,  86  Pac.  842,  holding  State 
bound  by  Code  of  Civil  Procedure,  section  395,  providing  that  suits  for 
money  must  be  instituted  in  county  where  defendant  resides;  Betterton 
V.  O'Dwyer,  124  Mo.  App.  316,  101  S.  W.  631,  holding  exemptions  from 
execution  may  be  asserted  against  'enforcement  of  fine ;  dissenting  opin- 
ion in  State  v.  Marsh,  134  N.  C.  192,  67  L.  R.  A.  179,  47  S.  E.  9,  majority 
holding  State  can  correct  fatally  defective  indictment  after  close  of 
term;  Webb  v.  Hayner,  49  Fed.  605,  forced  sale  of  homestead  to  pay 
debts,  enjoined;  Hollis  v.  State,  59  Ark.  214,  48  Am.  St.  Rep.  80,  27 
S.  W.  74,  homestead  exempted  from  lien  of  costs  of  criminal  prosecu- 
tion ;  Maloney  v.  Newton,  85  Ind.  569,  570,  44  Am.  Rep.  50,  51,  house- 
holder becoming  replevin  bail  in  bastardy  prosecution  is  entitled  to 
exemption;  United  States  v.  Lesnet,  9  N.  M.  279,  50  Pac.  324,  applied 
in  suit  on  officer's  bond  by  United  States;  Ren  v.  Driskell,  11  Lea,  647, 
homestead  exempt  from  execution  by  State  against  defaulting  tax  col- 
lector; Thompson  v.  Avery,  11  Utah,  234,  239,  39  Pac.  835,  836,  judg- 
ments of  United  States  in  Federal  court  only  are  liens  when  judgments 
are  so  by  law  of  territory;  Stanley  v.  Hubbard,  27  W.  Va.  742, 
arguendo. 

Distinguished  in  Hackett  v.  Amsden,  56  Vt.  208,  exempt  property 
not  exempt  from  "extents"  against  delinquent  tax  collectors. 

Homestead  exemption.    Note,  87  Am.  Dec.  281. 
Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  SO  L.  R.  A.  101. 
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Exemption  laws  of  States  are  not  laws  for  the  ITnited  States,  unless  6k- 
pressly  made  snch  by  Congress. 

Approved  in  In  re  H.  L.  Evans  ft  Co.,  168  Fed.  154,  holding  exemp- 
tion from  execution  made  in  f^ivor  of  wearing  apparel  extends  to  jew- 
elry also;  Collin  County  Nat.  Bk.  v.  Hughes,  155  Fed.  396,  83  C.  C.  A. 
661,  holding  writ  of  scire  facias  issued  hy  Circuit  Court  may  be  served 
outside  jurisdiction;  United  States  v.  Nashville  etc.  Ry.  Co.,  118  U.  S. 
125,  80  L.  Ed.  83,  6  Sup.  Ct.  1008,  State  limitations  do  not  run  against 
government  holding  railroad  bonds  for  Indians ;  United  States  v.  Insley, 
130  U.  S.  266,  32  L.  Ed.  969,  9  Sup.  Ct.  486,  laches  not  imputable  against 
government  in  suit  to  redeem;  United  States  v.  Shaw,  39  Fed.  436,  3 
L.  R.  A.  234,  jurisdictional  amount  of  Circuit  Court  not  applicable  by 
United  States.;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  971,  15 
C.  C.  A.  117,  government  not  estopped  by  laches  to  cancel  erroneous 
certification  of  land. 

Maxim  '^  Nullum  tempus  occurrit  regi.''    Note,  101  Asl  St.  Rep. 
151,  182. 

Applicability  of  statute  to  government.    Note,  8  E.  R.  0.  204. 

Courts  of  united  States  may  only  give  effect  to  forms  of  executioiL  of 
State  existing  at  time  of  act  of  1828,  or  the  subsecinent  changes  therein. 

Approved  in  Naumburg  v.  Hyatt,  24  Fed.  902,  plaintiff  with  judgment 
in  Federal  court  has  same  remedies  for  enforcing  as  in  State  court 

Exemption  of  homesteads  is  part  of  national  policy;  they  are  not  liable 
for  debts  incnrred  hef ore  patent. 

Approved  in  Green  v.  Tenold,  14  N.  D.  49,  116  Am.  St.  Rep.  638,  103 
N.  W.  399,  holding  mechanic's  lien  cannot  be  exerted  against  one  holding 
land  as  occupant  under  Federal  homestead  laws ;  Paige  v.  Peters,  70  Wis. 
182,  6  Am.  St.  Rep.  157,  35  N.  W.  329,  one  placing  machinery  on  land 
before  patent,  but  after  homestead  entry,  has  no  Uen  on  land. 

Miscellaneous.  Cited  in  Clark  v.  Allen,  117  Fed.  700,  701,  holding 
Federal  court  in  Virginia  reconveying  judgment  cannot  levy  on  realty 
there,  since  ^^in  like  causes"  does  not  g^ve  government  right  of  State. 

106  U.  S.  286^14,  27  L.  Ed.   117,  1  Sap.  Ct.  140,  MILTEMBEBaER  ▼. 
LOGANSPOBT  ETC.  BY.  CO. 

Appeal  in  open  court  does  not  require  citation;  appellees  are  sofflciently 
named  if  designated  in  the  orders  and  decree. 

Approved  in  Whelan  v.  Enterprise  Transp.  Co.,  175  Fed.  213,  holding 
connecting  transportation  companies  are  not  entitled  to  priority  in  share 
of  assets  of  steamship  company  in  regard  to  traffic  balances  due  them; 
dissenting  opinion  in  Franklin  Trust  Co.  v.  State  of  New  Jersey,  181 

a 
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Ped,  778,  104  C.  C.  A.  629,  majority  refusing  priority  to  franchise  tax 
imx)osed  on  insolvent  corporation. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  843. 

Second  mortgagee  filing  bill,  and  prayUig  for  receiver  to  foreclose,  may 
properly  make  first  a  party,  thoi^h  asking  no  relief  against  it. 

Approved  in  Hefner  v.  Northwestern  Life  Ins.  Co.,  123  U.  S.  754, 
81  L.  Ed.  312,  8  Sup.  Ct.  340,  first  mortgagor  made  pmrty,  bill  becomes 
one  to  foreclose  and  redeem,  and  it  is  barred  by  decree;  Mercantile 
Trust  Co.  V.  Atlantic  etc.  R.  Co.,  70  Fed.  524,  first  mortgagee  may  be 
made  party  by  supplemental  bill,  and  may  enforce  right  without  inde- 
pendent suit;  Tome  v.  King  etc.,  64  Md.  182,  21  Atl.  283,  second  mort- 
gagee asking  receiver,  first  not  party,  is  not  liable  for  expense. 

Upon  bill  to  foreclose,  and  for  receiver,  by  second  mortgagee,  be  is 
entitiled  to  income  of  receivership  only,  where  first  mortgagee  is  not  made 
party. 

Approved  in  Ruhlender  v.  Chesapeake  etc.  R.  Co.,  91  Fed.  10,  S3 
C.  C.  A.  299,  receivership  on  suit  of  general  creditors,  they  are  not  enti- 
tled to  income  against  'Mebts  of  income";  Cross  v.  Will  Co.  Nat.  Bank, 
177  HI.  40,  42,  52  N.  E.  324,  326,  receiver  by  creditor,  to  set  aside  mort- 
gages, rents  applied  according  to  priority  of  liens ;  Anderson  v.  Matthews, 
8  Wyo.  513,  58  Pao.  901,  prior  mortgagee  making  proper  showing,  re- 
ceivership extended  to  his  interest. 

First  mortgagee  cannot,  by  merely  protesting  generally  during  admlnis* 
tration  by  receiver  appointed  in  foreclosure  bill  of  second  mortgagee,  lie 
by,  and  thereafter,  by  cross-bill,  claim  the  property  which  was  acquired  by 
the  receiver,  without  paying  the  debts  and  liens  which  attached  in  acquir- 
ing it,  as  against  innocent  parties. 

Approved  in  United  States  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  150 
U.  S.  303,  37  L.  Ed.  1090,  14  Sup.  Ct.  91,  owners  of  branch  line  rented 
to  road  held  by  receiver  are  bound  by  orders  of  preferential  indebted- 
ness ;  Central  Trust  Co.  v.  Marietta  etc.  R.  Co.,  75  Fed.  202,  21  C.  C.  A. 
291  (see  dissenting  opinion  in  75  Fed.  205,  206,  21  C.  C.  A.  291),  apply- 
ing rule  to  building  bridge;  Central  Trust  Co.  v.  Marietta  etc.  R.  Co., 
75  Fed.  216,  21  C.  C.  A.  307,  applying  rule  to  rolling  stock  and  equip- 
ment; Giles  V.  Stanton,  86  Tex.  627,  26  S.  W.  618,  mortgagee  has  no 
right  to  earnings  till  proceedings  are  begun. 

« 

In  appointing  receiver  on  foreclosure  against  railroad  court  may  make 
debts  necessary  to  preserve  property  nxider  receivership,  and  even  pre- 
existing debts,  prior  to  the  mortgage  debt,  though  to  be  done  with  great 
caution,  and,  if  possible,  with  consenty  e.  g.,  operating  expenses  for  pre- 
ceding ninety  days,  etc. 
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Approved  in  Central  Trust  Co.  v.  Chicago  A.  &  N.  R y.  Co.,  232  Fed. 
944,  holding  "traffic  balances"  of  connecting  railroad  are  not  entitled 
to  priority  of  payment ;  Chicago  etc.  R.  Co*  v.  United  States  &  Mexican 
Trust  Co.,  225  Fed.  945,  holding  claims  for  damage  to  cars,  loss  and 
damage  claims,  etc.,  asserted, by  company  connecting  with  mortgagor 
railroad,  are  not  entitled  to  priority;  Moore  v.  Donahoo,  217  Fed.  181, 
182,  133  C.  C.  A.  171,  upholding  order  giving  priority  to  those  furnish- 
ing labor  and  supplies  to  insolvent  railroad  company;  American  Brake 
Shoe  etc,  Co.  v.  Pere  Marquette  R.  Co.,  205  Fed.  19,  123  C.  C.  A.  322, 
affirming  order  authorizing  receiver  to  issue  certificates  on  equipment 
furnished;  Carbon  Fuel  Co.  v.  Chicago  C.  &  L.  R.  Co.,  202  Fed.  174, 
120  C.  C.  A.  460,  refusing  priority  to  claims  for  supplies  furnished 
within  six  months  of  appointment  of  receiver;  Central  Trust  Co.  v.  Colo- 
rado Ry.  Light  etc.  Co.,  200  Fed.  91,  refusing  priority  to  claim  incurred 
iu  extension  of  works  of  public  corporation;  Cowden  v.  Wild  Gk)ose 
Min.  etc.  Co.,  199  Fed.  567,  118  C.  C.  A.  35,  holding  appointment  of 
receiver  would  not  divest  previous  attachment  liens ;  Farmers '  Loan  etc. 
Co.  V.  Burbank  Power  etc.  Co.,  196  Fed.  542,  holding  receiver  could 
not  authorize  expenditure  of  one  hundred  and  thirty-five  thousand  dol- 
lars in  reconstructing  works  previously  found  to  be  faulty;  City  Trust 
Co.  v.  Sedalia  Light  &  Traction  Co.,  195  Fed.  848,  refusing  priority  to 
claim  of  railroad  for  insolvent  company's  share  of  expense  of  main- 
taining flagman  at  crossing;  First  Trust  etc.  Bank  v.  Southern  Indiana 
Ry.  Co.,  195  Fed.  333,  holding  "vouchering"  of  claim  by  insolvent  rail- 
road does  not  entitle  same  to  priority;  Gay  v.  Hudson  River  Electric 
Power  Co.,  182  Fed.  910,  refusing  priority  to  one  paying  supersedeas 
bond  of  insolvent  corporation;  Seaboard  Air  Line  Ry.  v.  Continental 
Trust  Co.,  166  Fed.  600,  holding  attorney  appointed  as  divisional  counsel 
of  railroad  is  *  *  employee "  so  as  to  be  entitled  to  precedence  over  mort- 
gage lienholders;  In  re  Erie  Lumber  Co.,  150  Fed.  828,  applying  rule 
and  granting  priority  to  receiver 's  certificates  for  operating  .expenses  of 
sawmill;  Boyce  v.  Continental  Wire  Co.,  125  Fed.  742,  60  C.  C.  A.  508, 
receivership  as  against  judgment  'creditors  because  it  opposed  use  of 
holding  mortgagee  not  estopped  claiming  prior  right  to  net  earnings  of 
property  providing  earnings;  Louisville  &  N.  R.  R.  Co.  v.  Memphis  Gas- 
light Co.,  125  Fed.  99,  60  C.  C.  A.  141,  holding  complainant  failing  to 
allege  dates  and  amounts  of  diversion  or  that  they  occurred  within  time 
expenses  accrued  insufficient  to  give  priority  over  mortgagee;  Southern 
Ry.  Co.  V.  Ensign  Mfg.  Co.,  117  Fed.  421,  54  C.  C.  A.  591,  holding  one 
knowingly  furnishing  car-wheels  for  leased  road,  relying  upon  pay  in 
sixty  days,  has  no  preference  over  mortgagees,  mortgage  not  including 
said  road;  Bank  of  Commerce  v.  Central  Coal  etc.  Co.,  115  Fed.  880, 
53  C.  C.  A.  334,  holding    debts    represented  by  receiver's  certificate 
authorized  by  court  in  administering  railroad  property  have  priority 
over  company's  preferential  debts;  Bibber- White  Co.  v.  White  River 
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etc.  R.  R.  Co.,  115  Fed.  790,  53  C.  C.  A.  282,  holding  where  property 
is  worth  only  outstanding  mortgage,  equity  court  will  not  authorize 
receiver  to  make  expenditures,  same  becoming  first  lien,  without  giving 
bondholders  hearing;  Farmers'  Loan  etc.  Co.  v.  American  Waterworks 
Co.,  107  Fed.  26,  28,  30,  holding  chancellor  may  take  from  income  earned 
by  latter  receiver  to  restore  money  diverted  in  payment  of  interest  and 
necessary  engines  by  former  receiver;  Farmers'  Loan  etc.  Co.  v.  Stutt- 
gart etc.  R.  R.  Co.,  106  Fed.  567,  holding  trustee  suing  to  foreclose 
mortgage  on  railroad,  receiver's  certificates,  issue  order  by  court  to 
meet  relevlant  debts,  same  have  priority  over  mortgage;  Lee  v.  Penn- 
sylvania Traction  Co.,  105  Fed.  408,  409,  holding  claims  against  street 
railroad  for  supplies,  maintaining  its  earning  capacity,  and  preserving 
its  franchise  gives  preference  from  earnings  of  receivership  over  mort- 
gage debt ;  First  Nat. .  Bank  v.  Ewing,  103  Fed.  183,  43  C.  C.  A.  150, 
holding  completion,  maintenance  and  safe  operation  of  railroad  being 
necessary,  court  may  authorize  contracting  debts  by  receiver,  and  same 
takes  precedence  over  prior  mortgages;  New  York  Security  etc.  Co.  v. 
Louisville  etc.  R.  R.  Co.,  102  Fed.  393,  394,  holding  the  burden  of  rail- 
road receivership  shall  fall  first  upon  the  corporation  and  then,  in  in- 
verse order,  upon  its  successive  grantees  or  mortgagees;  Maryland  Ste«l 
Co.  V.  Gettysburg  etc.  Ry.  Co.,  99  Fed.  151,  152,  holding  debt  of  electric 
company  in  rebuilding  power-house  destroyed  by  fire  does  not  permit 
court  preferring*  payment  in  displacing  lien  of  prior  mortgage  covering 
entire  property;  Citizens'  Trust  Co.  v.  National  etc.  Supply  Co.,  178 
Ind.  174, 176,  41  L.  R.  A.  (N.  S.)  695,  98  N.  E.  867,  868,  allowing  priority 
to  claims  for  materials  and  supplies  furnished ;  Dolph  v.  Cincinnati  etc. 
R.  Co.,  56  Ind.  App.  141,  103  N.  E.  15,  allowing  priority  to  claim  for 
counsel  fees ;  Shugart  &  Barnes  Bros.  v.  Atlantic  etc.  Ry.  Co.,  161  Iowa, 
354,  143  N.  W.  91,  allowing  priority  to  *' traffic  balances"  of  connecting 
railroad;  Old  Colony  Trust  Co.  v.  Medfield  etc.  St.  Ry.  Co.,  215  Mass. 
160,  102  N.  E.  486,  holding  claim  for  electric  current  furnished  to  rail- 
way not  entitled  to  priority  over  lienholders;  Cunningham  v.  Zinc  etc. 
Min.  Co.,  103  Mo.  App.  400,  76  S.  W.  488,  holding  labor  claims  entitled 
to  priority  in  receivership  of  mining  corporation ;  Van  Frank  v.  Brooks, 
93  Mo.  App. -426,  67  S.  W.  691,  holding  one  entitled  to  statutory  lien 
upon  property  of  insolvent  railroad  and  having  legal  remedy  could  not 
intervene  in  foreclosure  suit  to  secure  a  priority ;  St.  Louis  Union  Trust 
Co.  V.  Texas  etc.  Ry.  Co.,  59  Tex.  Civ.  165,  126  S.  W.*300,  holding  claim 
for  operating  expenses  was  paramount  to  claim  for  supplies  furnished; 
Waters-Pierce  Oil  Co.'v.  United  States  etc.  Trust  Co.,  44  Tex.  Civ.  404, 
99  S.  W.  214,  holding  one  furnishing  oil  and  coal  to  insolvent  railroad 
did  not  bring  it  within  clause  allowing  priority  to  materialmen;  Inter- 
national etc.  Ry.  Co.  v.  Coolidge,  26  Tex.  Civ.  600,  62  S.  W.  1100,  holding 
receiver  paying  taxes  on  all  insolvent  corporation  property  not  prior 
XI— 60 
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lien  over  traffic  lien  on  town  lots  not  used  in  business,  except  for  taxes 
paid  thereon;  Kampman  v.  Sullivan,  26  Tex.  Civ.  313,  63  S.  W.  176, 
holditig  receiver  of  railroad  issuing  certificates  as  authorized,  same 
became  first  lien  on  entire  property  and  so  remained,  over  subsequent 
contracts  made  with  full  notice  thereof;  People's  Nat.  Bank  v.  Virginia 
Textile  Co.,  104  Va.  37,  51  S.  E.  156,  applying  rule  and  allowing  priority 
to  operating  expenses  of  receiver  of  textile  factory;  Hulings  v.  Jones, 
63  W.  Va.  705,  60  S.  E.  877,  holding  fees  of  counsel  appointed  by  re- 
ceiver are  entitled  to  priority;  dissenting  opinion  in  Gre^  v.  Metro- 
politan Trust  Co.,  197  U.  S.  192,  193,  195,  196,  49  L.  Ed.  720,  721,  25 
Sup.  Ct.  415,  majority  holding  supplies  for  preservation  of  road  but  not 
necessary  for  business  have  no  priority;  dissenting  opinion  in  Illinois 
Trust  etc.  Bank  v.  Doud,  105  Fed.  155,  52  L.  B.  A.  481,  44  C.  C.  A.  389, 
majority  holding  creditor  loaning  money  to  pay  interest  upon  prior 
mortgage  debt  cannot  be  given  preference  under  a  receivership  in  fore- 
closure. 

Cited  with  approval,  allowing  priority  of  following  claims:  Union 
Trust  Co.  V.  Souther,  107  U.  S.  594,  27  L.  Ed.  489,  2  Sup.  Ct.  297,  may 
compel  debts  of  operation  to  be  paid  frpm  income,  as  condition  of  re- 
ceivership; Union  Trust  Co.  v.  Illinois  etc.  Ry.  Co.,  117  U.  S.  456,  458, 
29  L.  Ed.  971,  6  Sup.  Ct.  821,  822,  certificates  for  necessary  repairs; 
Union  Trust  Co.  v.  Morrison,  125  U.  S.  612,  81  L.  Ed.  831,  8  Sup.  Ct. 
1010,  surety  on  injunction  bond  to  prevent  execution  sale;  Kneeland  v. 
Brass  Foundry  etc.  Works,  140  U.  S.  597,  S6  L.  Ed.  645,  11  Sup.  Ct. 
859,  supplies  not  paid  from  net  earnings  are  a  charge  on  proceeds  of 
sale ;  Kneeland  v.  Luce,  141  U.  S.  508,  509,  85  L.  Ed.  836, 12  Sup.  Ct.  38, 
claims  of  subcontractor  about  to  sell  stock  held  in  pledge;  Virginia  etc. 
Coal  Co.  V.  Central  R.  R.  etc.  Co.,  170  U.  S.  365,  42  L.  Ed.  1072,  18  Sup. 
Ct.  661,  claims  for  coal,  though  current  income  is  misappropriated ;  Blair 
V.  St.  Louis  etc.  R.  Co.,  19  Fed.  862,  allowing  statutory  liens,  on  same 
terms,  to  citizens  of  other  States,  where  none  are  given;  Dow  v.  Mem- 
phis etc.  R.  R.  Co.,  20  Fed.  267,  default  occurring  long  before  bill  filed, 
operating  expenses  for  preceding  six  months ;  Central  Trust  Co.  v.  Texas 
etc.  Ry.  Co.,  22  Fed.  136,  approving  certain  matters  analogous  to  oper- 
ating expenses;  Blair  v.  St.  Louis  etc.  R.  Co.,  22  Fed.  473,  labor  and 
supplies  accruing  since  default,  though  not  made  condition  of  receiver- 
ship; Farmers'  Loan  etc.  Co.  v.  Vicksburg  etc.  R.  Co.,  33  Fed.  783,  loans 
for  pre-existing  operating  expenses  under  Mississippi  code;  Bound  v. 
South  Carolina  Ry.  Co.,  47  Fed.  31,  32,  vendor  of  rails  prior  to  second 
mortgagee,  who  applied  for  receiver,  but  not  ta  first ;  Farmers '  Loan 
etc.  Co.  V.  Kansas  City  etc.  R.  Co.,  53  Fed.  189,  and  Wood  v.  New  York 
etc.  R.  Co.,  70  Fed.  743,  744,  745,  746,  both  applying  to  material  supptied 
before  receivership,  and  irrespective  of  diversion  of  income;  Finance 
Co.  V.  Charleston  etc.  R.  Co.,  62  Fed.  268,  10  C.  C.  A.  323,  balance  due 
carrier  out  of  corpus,  income  used  in  running  expenses ;  Lloyd  v.  Chcsa- 
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peake  etc.  R.  |Co.,  65  Fed.  359,  directing  payment  of  interest  on  first 
mortgage,  anticipating  income  to  preserve  second;  Jones  v.  Central 
Trust  Co.,  73  Fed.  673,  19  C.  C.  A.  569,  sureties  on  replevin  bond  to 
preserve  property;  Ames  v.  Union  Pac.  Ry.  Co.,  74  Fed.  345,  prior  oper- 
ating expenses  first  paid  from  subsequent  income,  then  from  proceeds 
of  sale;  New  England  R.  Co.  v.  Cam^e  Steel  Co.,  75  Fed.  59,  21 
C.  C.  A.  219,  prior  operating  expenses,  though  delay  in  presentation; 
Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  76  Fed.  495,  496,  prior  debts 
for  current  supplies  nine  months  before  are  payable  from  coipus,  if 
income  diverted  to  mortgagees;  Atlantic  Trust  Co.  v.  Woodbridge  etc. 
Irr.  Co.,  79  Fed.  41,  42,  rule  applicable  to  irrigation  company,  but  labor 
for  construction  not  preferred  in  absence  of  diversion  of  income;  Cen- 
tral Trust  Co.  V.  East  Tennessee  etc.  R.  R.  Co.,  80  Fed.  626,  629,  26 
C.  C.  A.  30,  pre-existing  operating  debts,  within  six  months,  but  not 
advertising  debt;  New  York  Guaranty  etc.  Co.  v.  Taeoma  Ry.  etc.  Co., 
83  Fed.  367,  369,  27  C.  C.  A.  550,  cable  furnished  two  years  before  re- 
ceiver, without  diversion  of  income;  Cleveland  etc.  Ry.  Co.  v.  Knicker- 
bocker Trust  Co.,  86  Fed.  77,  repair  to  bridge  six  months  before  receiver 
without  diversion  of  income;  Ruhlender  v.  Chesapeake  etc.  R.  Co.,  91 
Fed.  11,  33  C.  C.  A.  299,  payment  of  such  claims  is  no  diversion  of 
income  against  general  creditors  obtaining  receiver;  International  Trust 
Co.  V.  T.  B.  Townsend  Brick  etc.  Co.,  95  Fed.  858,  859,  860,  861,  37 
C.  C.  A*.  396,  prior  claims  are  charges  on  income,  and  only  on  corpus 
when  income  has  been  diverted  thereto;  Drennen  v.  Mercantile  Trust 
etc.  Co.,  115  Ala.  606,  67  Am.  St.  Rep.  77,  89  L.  R.  A.  625,  23  South. 
166,  rule  as  to  wages  applies  to  private  corporations;  Blythe  v.  Gibbons, 
141  Ind.  341,  35  N.  E.  560,  allowing  receiver  of  partnership  to  borrow 
money  and  give  priority;  Texas  etc.  Ry.  Co.  v.  Johnson,  76  Tex.  431, 
18  Ahl  St.  Rep.  68,  13  S.  W.  466,  damages  by  receiver  payable  out  of 
current  receipts,  and  if  diverted  to  company,  it  is  liable;  Mcllhenny  v. 
Binz,  80  Tex.  13,  26  Ahl  St.  R^.  720,  13  S.  W.  660,  labor  for  finishing 
road,  earnings  ^diverted,  are  prior  on  corpus;  Missouri  etc.  Ry.  Co.  v. 
Chilton,  7  Tex.  Civ.  App.  194,  27  S.  W.  276,  company  liable  for  negli- 
gence under  receiver,  though  no  betterment  shown;  Litzenberger  v. 
Jarvis-Conklin  Trust  Co.,  8  Utah,  18,  28  Pac.  872,  wages  before  receiver, 
proceeds  diverted  to  owners,  are  a  first  lien;  Bellingham  Bay  Imp.  Co. 
V.  Fairhaven  Ry.  Co.,  17  Wash.  378,  49  Pac.  516,  such  claim  not  lost 
by  laches  if  action  to  enforce  is  not  barred. 

Cited  in  following,  disallowing  priority  to  following  claims :  St.  Louis 
etc.  R.  R.  Co.  V.  Cleveland  etc.  Ry.  Co.,  125  U.  S.  673,  31  L.  Ed.  837,  8  Sup. 
Ct.  1017,  rent  due  not  prior  to  express  liens  in  proceeds  of  foreclosure 
sale,  none  of  gross  income  diverted  for  interest  on  bonds;  Morgan's  Lou- 
isiana etc.  S.  S.  Co.  V.  Texas  Cent.  Ry.  Co.,  137  U.  S.  197,  84  L.  Ed.  634, 11 
Sup.  Ct.  69,  money  loaned  to  pay  interest  or  operating  expenses;  Quiney 
etc.  R.  R.  Co.  V.  Humphreys,  145  U.  S.  103, 104,  36  L.  Ed.  639,  640, 12  Sup. 


106  U.  S.  280-314       NOTES  ON  U.  S.  REPORTS.  948 

Ct.  794,  rental  for  operation  of  part  of  system ;  Thomas  t.  Western  Car 
Co.,  149  U.  S.  110,  37  L.  Ed.  668, 13  Sup.  Ct.  831,  car  rental  for  six  months 
preceding  receivership;  Thomas  v.  Peoria  etc.  By.  Co.,  36  Fed.  818,  819, 
absence  of  special  circumstances,  pre-existing  ear  rent  not  allowed  from 
income  or  proceeds;  Easton  v.  Houston  etc.  Ry.  Co.,  38  Fed.  15,  claim  by 
consignee  for  loss  before  possession  by  receiver;  Farmers'  Loan  etc.  Ca 
V.  Green  Bay  etc.  Ry.  Co.,  46  Fed.  666,  claim  for  death  agaii^st  railroad; 
American  Loan  etc.  Co.  v.  East  etc.  R.  Co.,  46  Fed.  103,  debt  for  con- 
struction, six  months  before  receivership,  there  being  no  diversion  of 
income;  St.  Louis  Trust  Co.  v,  Riley,  70  Fed.  34,  37,  30  L.  R.  A.  468,  469, 
16  C.  C.  A.  610,  claim  for  injuries;  Whiteley  v.  Central  Trust  Co.,  76 
Fed.  77,  34  L.  B.  A.  306,  22  C.  C.  A.  67,  surety  on  supersedeas  bond  of 
company  while  solvent;  Mather  Humane  etc.  Transp.  Co.  v.  Anderson, 
76  Fed.  165,  22  C.  C.  A.  109,  claim  for  car  rental  accruing  before  appoint- 
ment;. Manchester  Locomotive  Works  v.  Truesdale,  44  Minn.  118,  119, 
9  L.  B.  A.  144,  46  N.  W.  302,  303,  locomotive  purchased  more  than  six 
months  before;  Joy  v.  St.  Louis,  138  U.  S.  47,  34  L.  Ed.  858,  11  Sup. 
Ct.  257,  Lock  V.  Turnpike  Co.,  100  Tenn.  173,  47  S.  W.  135,  and  FideUty 
Ins.  etc.  Co.  v.  Shenandoah  etc.  R.  R.  Co.,  33  W.  Va.  788,  11  S.  E.  68, 
all  ai^endo. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Grape  Creek  Coal  Co., 
50  Fed.  482,  16  L.  B.  A.  604,  rule  not  applied  to'  mining  company  over 
objection  of  few  bondholders;  The  AUianca,  65  Fed.  246,  disallowing 
priority  over  mortgagee  for  running  expense  to  vessel,  not  maritime  liens; 
Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co.,  68  Fed.  624,  not  applied  to 
private  corporation  without  consent,  unless  necessary  to  preserve  prop- 
erty or  franchise;  Hanna  v.  State  Trost  Co.,  70  Fed.  6,  30  L.  B.  A.  204, 
16  C.  C.  A.  586,  rule  not  applicable  to  private  corporation;  Savings  & 
Trust  Co.  V.  Bear  Valley  Irr.  Co.,  93  Fed.  341,  rule  not  applied  for  labor 
on  original  construction  of  .irrigation  works;  Raht  v.  Attrill,  106  N.  Y. 
436,  60  Am.  Bep.  462,  13  N.  E.  286,  certificates  for  wages  of  workmen 
threatening  to  destroy  hotel  no  priority;  McCormack  v.  Salem  etc.  Ry. 
Co.,  34  Or.  549,  56  Pac.  519,  sale  of  heater  to  electric  company,  though 
already  saved  cost,  no  preference;  Salt  Lake  Lith.  Co.  v.  Ibex  Mine  etc. 
Co.,  15  Utah,  449,  49  Pac.  833,  law  giving  preference  to  wages  does  not 
affect  existing  lienholders ;  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  187, 
49  L.  Ed.  718,  25  Sup.  Ct.  415,  holding  supplies  for  preservation  but  not 
necessary  for  business  of  road  have  no  priority;  International  Trust  Co. 
V.  Decker  Bros.,  152  Fed.  83,  11  L.  R.  A.  (N.  S.)  152,  81  C.  C.  A.  302, 
holding  such  power  does  not  extend  to  receiver  of  private  corporation; 
Gregg  V.  Mercantile  Trust  Co.,  109  Fed.  228,  48  C.  C.  A.  318,  holding 
mortgage  upon  corpus  of  railroad  property  is  displaced  only  when  diver- 
sion of  current  income  by  receiver  profits  mortgagees;  Illinois  Trust  etc. 
Bank  v.  Doud,  105  Fed.  144,  62  L.  B.  A.  481,  44  C.  C.  A.  389,  holdin<^ 
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ereditor  loaning  money  to  paj  interest  upon,  prior  mortgage  debt  can- 
not be  given  preference  under  a  receivership  in  foreclosure;  Security 
Trust  Go.  V.  Goble  R.  Co.,  44  Or.  374,  74  Pac.  921,  holding  services  and 
supplies  not  furnished -in  furtherance  of  railroad  business. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  64  Am.  St  Bep.  408,  410. 

Receiver's  certificates.    Notes,  128  Am.  St.  Bep.  1Q6, 116;  Ann.  Oaa. 
19180,  40,  48,  49,  60. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  B.  A.  (N.  8.)  1C28,  1046. 

The  court  approves,  in'  absence  of  objection  at  the  time,  by  first  mort- 
gage bondholders,  the  action  of  trial  court  on  foreclosure  of  railroad,  in 
making  purchase  of  rolling  stock  by  receiver  pre-existing  operating  expense, 
and  a  prior  lien  on  income,  also  in  allowing  in  payment,  of  rent  of  leased 
road,  an  amount  equal  to  actual  value  of  road  to  receiver. 

Approved  in  Pueblo  Traction  etc.  Co.  v.  Allison,  30  Colo.  342,  70  Pac. 
426,  holding  receiver's  application  to  build  a  mile  more  of  railroad,  not 
showing  overwhelming  and  irresistible  "necessity,"  protests  of  mort- 
gagees are  availing;  Van  Frank  v.  Missouri  etc.  Ry.  Co.,  89  Mo.  App. 
469,  470,  472,  475,  476,  holding  general  unsecured  creditors  extend 
credit  on  faith  of  income  of  property  rather  than  on  property  itself, 
hence  have  preference  to  earnings  over  bondholders;  Farmers'  Loan  etc. 
Co.  V.  Chicago  etc.  Ry.  Co.,  42  Fed.  10,  holding  lessor  of  cars  entitled 
to  return,  may  only  recover  on  quantum  meruit;  Woodruff  v.  Erie  Ry. 
Co.,  93  N.  T.  623,  in  suit  for  rent,  right  of  receiver  to  make  order  not 
questioned. 

Distinguished  in  Central  Trust  Co.  v.  Wabash  etc.  By.  Co.,  34  Fed. 
268,  lessor  of  roads  not  withdrawing  same  from  receivership,  no  prior- 
ity; Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  46  Fed.  35,  disallowing 
priority  on  corpus  for  rentals  for  leased  lines;  Park  v.  New  York  etc. 
R.  Co.,  57  Fed.  803,  receiver  under  lease  not  bound  by  terms,  and  more 
than  net  income  paid  over,  nothing  further  given  out  of  corpus ;  Central 
Trust  Co.  V.  Charlotte  etc.  R.  Co..  65  Fed.  270,  271,  where  receiver  re- 
fuses to  take  possession  of  leased  road. 

Power  to  create  liens  by  receivers.    Note,  88  AnL  St.  Bep.  73,  75. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  59  L.  B.  A.  693. 

Miscellaneous.  Cited  in  International  Trust  Co.  v.  United  Coal  Co., 
27  Colo.  254,  60  Pac.  624,  holding  in  administering  affairs  of  ordinary 
insolvent  private  business  corporation,  receiver  having  been  appointed, 
equity  court  cannot  authorize  debts  displacing  rights  of  prior  lienhold- 
ers ;  First  Nat.  Bank  v.  Wyman,  16  Colo.  App.  472,  66  Pac.  457,  holding 


106  U.  S.  315-337       NOTES  ON  U.  S.  REPORTS.  950 

railroad  of  mining  company  not  used  by  public  claim  for  money  bor- 
rowed to  keep  road  in  operation  gives  no  preference  over  prior  mort- 
gage; Compton  T.  Jesup,  68  Fed.  308^  15  C.  G.  A.  397,  without  appli- 
cation. 

106  U.  S.  315-319,  27  L.  Ed.  193,  1  Sup.  Ot.  296,  KIBK  ▼.  LYND. 

Libel,  mider  act  of  August  6,  1861,  for  confiscating  property  used  for 
insurrection,  is  directed  against  the  property,  used  with  consent  of  owner 
for  Bebellion,  and  purchaser  takes  fee. 

Approved  in  Pasteur  v.  Lewis,  39  La.  Ann.  12,  13, 1  South.  313,  hold- 
ing all  interested  bound  by  the  decree;  Oakes  v.  Unitdd  States,  174 
U.  S.  787,  790,  43  L.  Ed.  1169, 19  Sup.  Ct  867,  ^68,  arguendo. 

106  V.  S.  S20-322,  27  L.  Ed.  103,  1  Sup.  Ot  128,  SETMOUB  V.  WE8TEBH 
B.  B.  OO. 

Not  cited. 

106  U.  S.  322-326,  27  L.  Ed.  162,  1  Sup.  Ct.  298,  TYLEB  T.  OAldPEELI.. 

"Where  case  involved  only  question  of  fact,  not  useful  as  precedent,  held 
no  extended  opinion  would  be  delivered. 

Approved  in  Levis  v.  KeBgla,  169  U.  S.  237,  4fi  L.  Ed.  730,  18  Sup. 
Ct.  311,  following  rule. 

106  U.  8.  S27-8S7,  27  L.  Ed.  151,  1  Sup.  Ct.  223,  UmTED  STATES  ▼.  BBIE 
BAILWAY  CO. 

Five  per  cent  of  payments  made  by  a  railroad  company  to  foreign 
bondholders  Is  payable  by  such  railroad  to  United  States,  under  act  of  1864, 
with  six  per  cent  per  annum  from  time  due,  penalty  not  claimed  is  not  con- 
sidered. 

Approved  in  Billings  v.  United  States,  232  U.  S.  284,  58  L.  Ed.  607, 
34  Sup.  Ct.  421,  holding  taxes  imposed  on  foreign-built  pleasure  yacht 
bear  interest  although  not  prescribed  by  statute ;  Flint  v.  Stone  Tracy 
Co.,  220  U.  S.  155,  Ann.  Oas.  1912B,  1312,  65  L.  Ed.  415,  31  Sup.  Ct.  342, 
upholding  Federal  corporation  tax  as  prescribed  by  U.  S.  Comp.  Stats. 
Supp.  1909,  pp.  659,  844-849,  §  38 ;  Metropolitan  Life  Ins.  Co.  v.  Board 
of  Assessors,  115  La.  706,  116  Am.  St.  Rep.  179,  9  L.  R.  A.  (N.  S.)  1240, 
39  South.  849,  upholding  Act  No.  170  of  1898,  makiilg  bills  receivable 
due  nonresidents  assessable;  Memphis  etc.  R.  R.  Co.  v.  UnitQd  States, 
108  U.  S.  234,  27  L.  Ed.  713,  2  Sup.  Ct.  484,  railroad  in  Confederate 
lines,  distributing  dividends,  liable  for  income  tax,  but  not  where  earn- 
ings applied  to  restoration  of  road;  United  States  v.  Louisville  etc.  R. 
Co.,  33  Fed.  832,  tax  applies  to  interest  paid,  not  merely  payable;  Schmidt 
V.  Failey,  148  Ind.  157,  37  L.  R.  A.  446,  47  N.  E.  328,  funds  of  benefit 
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associations,  collected  in  other  States,  in  hands  of  receiver,  liable  for 
tax  in  county  deposited;  dissenting  opinion  in  Terre  Haute  etc.  R.  R. 
Co.  V.  State,  159  Ind.  490,  65  N.  E.  418,  majority  holding  acceptance 
of  general  railroad  law  by  railway  company  created  by  local  or  special 
law  does  not  relieve  it  from  performing  obligations  imposed  by  local 
or  special  law. 

106  n.  &  33&-342,  27  L.  Ed.  112,  1  Sup.  Ct.  98,  BEDFQKD  y.  BUBTON.. . 

Upon  bill  to  foreclose  against  married  woman  for  unpaid  purchase 
money  due  upon  deed  of  lands  to  her,  a  lien  for  such  payment  being  re-^ 
served  in  the  deed,  held  that  lien  was  enforceable,  but  no  personal  liability 
on  the  contract,  and  that  wife  could  not  have  transaction  canceled  and  re- 
cover  hack  amount  paid  and  value  of  improvements,  less  a  reasonable  rent. 

Approved  in  Williams  v.  Paine,  169  U.  S.  75,  42  L.  Ed-  667,  18  Sup. 
Ct.  287,  neither  married  woman  nor  heirs  can  repudiate  transaction  after 
receiving  benefit ;  Kyle  v.  Bellenger,  79  Ala.  521,  lien  reserved  in  convey- 
ance is  not  vendor's  lien,  but  enforceable  in  equity;  Walker  v.  Jessup, 
43  Ark.  166,  married  woman  not  liable  on  purchase  bond,  though  lands 
may  be. 

106  U.  S.  342-349,  27  L.  Ed.  100,  1  Sup.  Ct.  116,  AMES  V.  QUIMBT. 

All  questions  as  to  surprise,  reopening  case,  or  order  of  proof,  are  dis- 
cretionary in  lower  court,  not  reviewable  on  appeal. 

Approved  in  Cape  Fear  Towing  etc.  Co.  v.  Peaxsall,  90  Fed.  437,  33 
C.  C.  A.  161,  opening  of  default  in  admiralty  not  reviewable. 

Evidence  of  quality  of  goods  furnished  to  others  is  admissible  in  action 
for  goods  sold  and  delivered,  If  shown  same  as  those  sent  defendants. 

Approved  in  Baer  Grocer  Co.  v.  Barber  Milling  Co.,  223  Fed.  971, 
139  C.  C.  A.  449,  holding  where  defense  to  breach  of  contract  to  buy 
flour  was  that  same  had  deteriorated,  evidence  was  admissible  to  show 
no  other  complaints  had  been  made  as  to  quality  of  flour;  W.  F.  Corbin 
&  Co.  V.  United  States,  181  Fed.  301,  104  C.  C.  A.  278,  holding  where 
whisky  sought  to  be  forfeited  was  alleged  to  have  been  chanp^od,  United 
States  may  show  condition  and  character  of  other  whisky;  Webster  v. 
P.  W.  Moore  &  Son,  108  Md.  592,  71  Atl.  470,  holding  testimony  as  to 
c^rade  of  tomatoes  made  by  one  who  had  examined  same  was  admissible 
to  rebut  showing  that  same  were  of  inferior  quality. 

Distinguished  in  Chesterfield  Mfg.  Co.  v.  Leota  Cotton  Mills,  194  Fed. 
360,  114  C.  C.  A.  318,  holding  where  question  was  as  to  dyeing  of  cotton, 
evidence  that  other  cotton  had  been  dyed  fast  for  third  persons  was 
inadmissible;  Albany  &  Rensselaer  Co.  v.  Lundberg,  121  U.  8.  457,  SO 
L.  Ed.  985,  7  Sup.  Ct.  962,  evidence  of  phosphorus  in  iron  made  in 
previous  years  inadmissible  to  show  compliance  with  warranty. 
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Evidence  in  action  for  breach  of  warranty  as  to  success  or  failure 
of  similar  goods  or  apparatus.    Note,  L.  B.  A.  1915B,  627. 

Where  former  judgment  was  reversed  and  new  trial  ordered.  It  cannot 
be  urged  on  second  appeal  that  Judgment  should  have  been  entered  for 
plaintiffs  in  error  on  first. 

Approved  in  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S.  284, 
41  L.  Ed.  1005,  17  Sup.  Ct.  574,  second  appeal  in  Circuit  Court  of  Ap- 
peals, limited  to  question  of  damages,  certiorari  brings  up  whole  case 
to  Supreme  Court ;  Metcalf  v.  Watertown,  68  Fed.  861,  16  C.  C.  A.  37, 
errors  in  carrying  out  mandates  on  first  appeal  may  be  reviewed. 

106  U.  S.  350-360,  27  L.  Ed.  222,  1  Sup.  Ct.  854,  ST.  CLAIB  v.  OOZ. 

Federal  courts  only  regard  State  personal  Judgments  as  valid  where 
rendered  upon  pers9nal  citation  of  party,  or  of  those  empowered  to  receive 
process  for  him,  or  upon  his  voluntary  appearance,  whether  party  is  corpo- 
ration or  natural  person. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  193, 
194,  59  L.  Ed.  912,  36  Sup.  Ct.  579,  refusing  to  enforce  money  judgment 
rendered  against  foreign  corporation;  Davis  v.  Bessemer  City  Cotton 
Mills,  178  Fed.  788,  102  C.  C.  A.  232,  holding  where  counterclaim  is 
pleaded  and  adjudged,  defendants  cannot  object  to  jurisdiction;  United 
States  V.  Bedouin  S.  S.  Co.,  167  Fed.  866,  holding  service  made  on  one 
representing  owner  in  chartering  of  vessel  was  sufficient;  Mahopoulns 
V.  Chicago  R.  I.  &  P.  Ry.  Co.,  167  Fed.  169,  holding  where  action  is 
instituted  by  alien  it  i^  nonremovable;  Strain  v.  Chicago  Portrait  Co., 
126  Fed.  832,  834,  holding  valid  service  cannot  be  made  on  mere  solicitor 
of  foreign  corporation  for  malicious  prosecution  when  same  has  no 
office  or  agency  in  the  State;  Frawley  v.  Pennsylvania  Casualty  Co., 
124  Fed.  262,  263,  265,  holding  service  of  summons  being  invalid,  cor- 
poration sued  in  another  State  may  quietly  stand  on  its  rights  and 
attack  judgment  when  tried  to  enforce.;  Cady  v.  Associated  Colonies, 
119  Fed.  425,  holding  Federal  court  on,  removal  acquiring  jurisdiction 
over  foreign  corporation,  same  is  not  limited  by  laws  of  the  State  nor 
decisions  thereof  under  the  service  made;  Moredock  v.  Kirby,  118  Fed. 
185,  holding  nonresident  doing  business  in  another  State  by  so  doing 
does  not  waive  right  to  object  to  judgment  without  personal  service  of 
process ;  Doe  v.  Springfield  etc.  Mfg.  Co.,  104  Fed.  688,  44  C.  C.  A.  128, 
holding  broker  not  business  i^ent  within  Cal.  Civ.  Code,  §  411,  service 
upon  him  in  admiralty  suit  ineffectual  in  giving  jurisdiction  over  for- 
eign corporation;  McCord  Lumber  Co.  v.  Doyle,  97  Fed.  23,  38  C.  C.  A. 
34,  holding  fundamental  rights  of  defendant  not  violated,  mode  of  ser- 
vice prescribed  by  State  in  obtaining  jurisdiction  over  foreign  eorpo- 
ration  recognized  by  Federal  court;  Jas.  Joseph  &  Bros.  Co.  v.  Hoff- 
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man  ft  McNeill,  173  Ala.  574,  Ann.  Gas.  1Q14A,  718,  38  L.  B.  A.  (N.  S.) 
924,  56  South.  218,  refusing  to  allow  personal  judgment  against  foreign 
corporation  in  garnishment  proceedings;  Watkins  Land  etc.  Co.  v. 
Elliott,  62  Kan.  292,  62  Pac.  1005,  holding  mortgage  loan  company 
making  securities  payable  at  agency  in  another  State,  paying  same 
there,  does  business  there,  and  service  upon  its  officer  is  valid;  Chicago 
etc.  Ry.  Co.  v.  Campbell,  5  Kan.  App.  424,  49  Pac.  322,  upholding  at- 
tachment made  on  property  of  foreign  corporation,  based  on  substi- 
tuted service;  Western  Assur.  Co.  v.  Waldeu,  238  Mo.  62,  141  S.  W. 
599,  refusing  to  uphold  personal  judgment  based  on  order  of  publica- 
tion; Hochstein  V;  James  W.  Hill  Co.,  76  N.  H.  295,  82  Atl.  173,  refus- 
ing to  sustain  personal  judgment  based  on  service  on  director  while 
passing  through  State;  Abbeville  Electric  etc.  Co.  v.  Western  Electrical 
etc.  Co.,  61  S.  C.  374,  39  S.  E.  563,  holding  service  upon  agent  of  de- 
fendant corporation  while  in  the  State  attending  to  corporation  busi- 
ness was  good  service;  Somerville  Lumber  Co.  v.  Mackres,  86  Vt.  469, 
85  Atl.  978,  holding  foreign  corporation  may  be  served  by  attachment 
and  personal  judgment  may  be  rendered;  dissenting  opinion  in  Raher 
v.  Raher,  150  Iowa,  549,  Ann.  Gaa.  1912D,  680,  35  L.  B.  A.  (N.  S.)  292, 
129  N.  W.  507,  majority  *holding  court  could  not  render  personal  judg- 
ment based  on  personal  service  made  outside  State  on  person  residing 
within  State;  dissenting  opinion  in  Perry  v.  Young,  133  Tenn.  536,  182 
S.  W.  581,  majority  holding,  where  court  had  jurisdiction  over  suit  on 
insurance  policy,  it  could  bind  nonresident  distributees  under  policy; 
Pana  v.  Bowler,  107  U.  S.  545,  27  L.  Ed.  430,  2  Sup.  Ct.  718,  holding 
State  judgment  on  bonds,  inoperative  against  nonresident,  without  no- 
tice of  suit ;  Wilson  v.  Seligman,  144  U.  S.  45,  36  L.  Ed.  339,  12  Sup. 
Ct.  542,  holding  nonresident  stockholder  not  liable  after  notice  served 
in  another  State;  Vermilyea  v.  Brown,  65  Fed.  150,  refusing  to  dismiss 
suit  after  removal  from  State  court  which  had  acquired  jurisdiction; 
Austin  V.  Hamilton  Co.,  76  Fed.  211,  22  C.  C.  A.  128,  and  Murphy  v. 
Wallace,  3  Tex.  App.  Civ.  512,  both  holding  judgment  rendered  after 
voluntary  appearance  of  nonresident  defendant  valid;  Exchange  Nat. 
Bank  v.  Clement,  109  Ala.  280,  19  South.  817,  Eastman  v.  Dearborn, 
63  N.  H.  366,  and  National  Bank  of  St.  Johnsbuiy  v.  Peabody  &  Co., 
55  Vt.  497,  45  Am.  Rep.  635,  all  holding  judgment  against  non-resident 
not  served,  void  beyond  property  attached;  Louisville  etc.  R.  R.  Co.  v. 
Nash,  118  Ala.  484,  487,  41  L.  R.  A.  332,  333,  23  South.  827,  828,  hold- 
ing court  cannot  garnish  debt  due  nonresident  without  personal  service 
on  creditor;. Pickett  v.  Ferguson,  46  Ark.  192,  55  Am.  Rep.  651,  hold- 
ing judgment  against  partnership  void  as  to  nonresident  partner  not 
served;  Green  v.  Equitable  Mut.  Life  etc.  Assn.,  105  Iowa,  632,  75 
N.  W.  636,  holding  service  on  agent  of  foreign  corpoj-ation,  valid  linder 
statute;  Fairfax  etc.  Min.  &  Mfg.  Co.  v.  Chambers,  75  Md.  615,  23  Atl. 
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1027,  holding  judgment  against  foreign  corporation  voluntarily  appear- 
ing valid;  Tillinghast  v.  Boston  etc.  Lumber  Co.,  39  S.  C.  495,  22  L.  B.  A. 
53,  18  S.  E.  124,  holding  judgment  against  foreign  corporation  served 
in  another  State  void;  Schmidt  v.  Stern,  2  Tex.  App.  Civ.  72,  holding 
judgment  against  nonresident  without  personal  service  void;  Dorr  v. 
Rohr,  82  Va.  365,  33  Am.  8t.  Bep.  110,  holding  garnishment  after  pub- 
lished notice  during  war  void;  Renier  v.  Hurlburt,  81  Wis.  28,  29  Am. 
St.  Rep.  851,  60  N.  W.  784,  holding  service  by  publication  insufficient 
against  nonresident ;  dissenting  opinion  in  Swan  Land  etc.  Co.  v.  Frank, 
148  U.  S.  614,  37  L.  Ed.  681,  13  Sup.  Ct.  695,  majority  refusing  equi- 
table relief  against  shareholders  on  unliquidated  claim  against  corpo- 
ration; dissenting  opinion  in  Elsasser  v.  Haines,  .52  N.  J.  L.  28,  29,  18 
A.tl.  1102,  majority  enforcing  foreign  judgment  founded  on  recogni- 
zance ;  The  City  of  New  Bedford,  20  Fed.  60,  Westinghouse  Air-Brake 
Co.  V.  Great  Northern  Ry.  Co.,  88  Fed.  261,  31  C.  C.  A.  526,  and  Rowan 
V.  Shapard,  2  Tex.  App.  Civ.  259,  both  arguendo. 

Distinguished  in  Purdy  v.  Wallace,  MuUer  &  Co.,  81  Fed.  516,  re- 
fusing to  dismiss  suit  removed  from  State  court,  which  had  acquired 
jurisdiction  of  res,  without  personal  service;  State  v.  Eddy,  10  Mont. 
318,  26  Pac.  1034,  holding  attachment  and  execution  on  published  sum- 
mons valid;  People  v.  House,  4  Utah,  384,  10  Pac.  844,  holding  service 
of  writ  on  suitable  person  at  defendant's  abode,  valid  under  statute. 

Service   of   process   constituting   due   process   of   law.    Note,    60 
L.  R.  A.  682,  691. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  B.  A. 
626,  628. 

Corporation  can  only  act  tiurough  agents,  and  process  against  It  must 
be  served  on  them. 

Approved  in  Kibbler  v.  St.  Louis  etc.  R.  Co.,  147  Fed.  881,  denying 
jurisdiction  over  foreign  corporation  not  having  agent  within  judicial 
district;  Cella  Commission  Co.  v.  Bohlinger,  147  Fed.  422,  8  L.  R.  A. 
(N.  S.)  587,  78  C.  C.  A.  467,  holding  service  of  summons  on  State  audi- 
tor for  foreign  corporation  not  due  process  of  law;  Wilson  v.  Ameri- 
can Palace  Car  Co.,  C5  N.  J.  Eq.  734,  65  Atl.  998,  holding  court  without 
jurisdiction  over  foreign  corporation  not  personally  served;  Brice  v. 
Chicago  etc.  Ry.  Co.,  95  Tex.  65,  65  S.  W.  31,  holding  foreign  corpora- 
tion doing  business  in  another  State  through  local  company,  service 
upon  latter  in  suit  for  personal  injury  binds  corporation;  Frick  Go.  v. 
Wright,  23  Tex.  Civ.  342,  55  S.  W.  610,  holding  record  showing  defend- 
ant  foreign  corporation,  and  allegation  of  local  agent  in  State  proved, 
service  valid  though  record  does  not  show  corporation  is  doing  busi- 
ness there;  Gude  v.  Dakota  etc.  Ins.  Co.,  7  S.  D.  651,  68  Am.  St.  Rep. 
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B65,  65  N.  W.  29^  enforcing  foreign  judgment  against  corporation,  after 
fiervice  on  agent. 

Who  is  "agent"  within  statute  providing  for  service  of  process  on 
agent  of  foreign  corporation.    Note,  19  Axm.  Cas.  201. 

Who  may  be  served  with  process  in  suit  against  foreign  corpora- 
tion.   Note,  23  L.  R.  A.  490,  491,  493. 

Corporation  of  one  9tate  cannot  do  business  in  another  State  .without 
latter*8  consent,  whicli  may  be  accompanied  with  reasonable  conditions. 

Approved  in  Reilly  v.  Philadelphia  etc.  Ry.  Co.,  109  Fed.  350,  352, 
holding  suit  in  admiralty,  in  personam,  maintainable  against  corpora- 
tion of  another  State  in  any  district  in  which  service  may  be  had  upon 
it;  Howard  v.  Gold  Reefs*  of  Georgia,  102  Fed.  658,  holding  railroad 
corporation  is  like  other  corporations  in  matter  of  residence,  citizen- 
ship, etc.,  and  may  be  citizen  of  two  or  more  States;  Vulcan  Const. 
Co.  V.  Harrison,  95  Ark.  590, 130  S.  W.  584,  upholding  service  made  on 
State  auditor  where  foreign  corporation  failed  to  designate  statutory 
agent;  Old  Wayne  Mut.  Life  Assn.  v.  McDonough,  164  Ind.  328,  73 
N.  E.  705,  upholding  statute  requiring  foreign  insurance  corporation  to 
stipulate  that  service  may  be  made  on  commissioner;  Brown-Ketcham 
Iron  Works  v.  George  B.  Swift  Co.,  53  Ind.  App.  646,  647,  100  N.  E. 
589,  590,  holding  withdrawal  of  power  of  agent  to  receive  process  is 
of  no  avail  unless  other  agent  is  designated;  Boggs  v.  Inter- American 
Mining  etc.  Co.,  105  Md.  387,  66  Atl.  262,  holding  foreign  corporation 
maintaining  office  in  State  will  be  deemed  to  have  assented  to  service 
of  process  on  one  in  office ;  Bruning  v.  Brotherhood  Ace.  Co.,  191  Mass. 
116,  77  N.  E.  711,  upholding  statute  permitting  service  on  foreign  in- 
surance corporation  to  be  made  upon  State  auditor;  Groel  v.  United 
Elec.  Co.,  69  N.  J.  Eq.  411,  412,  60  Atl.  827,  upholding  jurisdiction  over 
foreign  corporation  on  service  on  its  process  agent;  Hunter  v.  Mutual 
Beserve  etc.  Ins.  Co.,  184  N.  Y.  144,  76  N.  E.  1074,  holding  statutory 
power  of  attorney  to  insurance  commissioner  irrevocable  only  while  for- 
.eign  corporation  continues  doing  business;  Voliva  v.  Richmond  Cedar 
Works,  152  N.  C.  659,  21  Ann.  Gas.  623,  68  S.  E.  202,  holding  where 
corporation  maintains  office  for  service  of  process,  it  cannot  avoid  stat- 
ute of  limitations,  exempting  nonresidents  from  its  clauses;  Cunning- 
ham V.  Klamath  Lake  R.  Co.,  54  Or.  17,  101  Pac.  214,  holding  county 
where  statutory  agent  resides  is  residence  of  foreign  corporation  for 
purposes  of  suit;  Pembina  Min.  Co.  v.  Pennsylvania,  125  U.  S.  186,  81 
L.  Ed.  662,  8  Sup.  Ct.  739,  enforcing  payment  of  license  by  foreign 
corporation;  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  450,  86  L.  Ed.  772, 
12  Sup.  Ct.  937,  holding  corporation  cannot  be  compelled  to  answer  in 
Federal  court  outside  State  of  its  creation,  at  suit  of  citizen  of  dif- 
ferent State ;  Gray  v.  Quicksilver  Min.  Co.,  10  Sawy.  263,  21  Fed.  289, 
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holding  service  on  agent  of  foreign  corporation  sufficient  in  Federal 
suit;  Burger  v.  Grand  Rapids  etc.  R.  Co.,  22  Fed.  663,  holding  corpora- 
tion incorporated  by  two  States  not  suable  in  Federal  court  in  one  by 
resident;  Boston  Elec.  Co.  v.  Electric  Gas  etc.  Co.,  23  Fed.  839,  hold- 
ing Maine  corporation  not  suable  in  liassachusetts  Federal  couft  in 
absence  of  statute  providing  for  service  on  agents;  Brooks  v.  Dun,  51 
Fed.  146;  holding  statute  providing  for  substituted  service  of  process 
valid  as  to  foreign  corporations;  Sullivan  v.  Sullivan  Timber  Co.,  103 
Ala.  374,  25  L.  R.  A.  544,  15  South.  942,  Ware  v.  Hamilton  etc.  Shoe 
Co.,  92  Ala»  148,  9  South.  136,  both  holding  statute  r^ulating  business 
of  foreign  corporations  valid;  St.  Louis  etc.  Ry.  Co.  v.  Fire  Assn.,  60 
Ark.  333,  28  L.  R.  A.  85,  30  S.  W.  352,  and  American  Casualty  Co.  v. 
Lea,  56  Ark.  543,  20  S.  W.  417,  both  holding  statute  requiring  foreign 
corporations  to  designate  agent  for  service  of  process  valid;  Union 
Guaranty  etc.  Co.  v.  Craddock,  59  Ark.  603,  28  S.  W.  427,  holding  statu- 
tory mode  of  substituted  service  on  foreign  corporations,  exclusive; 
Daggs  V.  Orient  Ins.  Co.,  136  Mo.  398,  58  Am.  8t.  B^p.  646,  85  L.  R.  A. 
231,  38  S.  W.  88,  holding  statute  regulating  actions  against  insurance 
companies,  valid;  Commonwealth  v.  New  York  etc.  R;  Co.,  129  Pa.  St. 
476,  15  Am.  St.  Rep.  727,  18  Atl.  413,  holding  statute  r^^ating  collec- 
tion of  tax  from  foreign  corporations  valid;  Foster  v.  Betcher  Lumber 
Co.,  5  S.  D.  64,  49  Am.  St.  Rep.  862,  23  L.  R.  A.  496,  58  N.  W.  11,  and 
Connecticut  Mut.  Life  Ins.  Co.  v.  Spratley,  99  Tenn.  328,  44  L.  B.  A. 
444,  42  S.  W.  146,  both  holding  statute  providing  for  service  on  agents 
of  foreign  corporations  valid;  Gude  v.  Dakota  etc.  Ins.  Co.,  7  S.  D.  649, 
58  Am.  St.  Rep.  864,  65  N.  W.  28,  enforcing  foreign  judgment  against 
corporation  after  service  on  agent  under  statute;  dissenting  opinion 
in  Philadelphia  Fire  Assn.  v.  New  York,  U9  U.  S.  123,  SO  L.  Ed.  848, 
7  Sup.  Ct.  115,  majority  enforcing  payment  of  license  by  foreign  insur- 
ance company;  dissenting  opinion  in  Gunn  v.  White  Sewing  Mach.  Co., 
57  Ark.  47, 18  L.  R.  A.  211,  20  S.  W.  596,  majority  holding  statute  r^u- 
lating  f orei.G^  corporations  not  applicable  to  traveling  salesman  of  such ; 
dissenting  opinion  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  261, 
50  L.  Ed.  1020,  26  Sup.  Ct.  619,  majority  holding  State  may  revoke 
license  of  foreign  insurance  company  for  removing  cause  to  Federal 
court. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  36,  54 
L.  Ed.  370,  30  Sup.  Ct.  190,  holding  exacting  from  foreign  corporation 
of  "charter  fee"  for  benefit  of  school  fund  was  unconstitutional  and 
void ;  Barron  v.  Bumside,  121  U.  S.  200,  80  L.  Ed.  920,  7  Sup.  Ct.  936, 
holding  statute  prohibiting  foreign  corporations  to  remove  suits  to  Fed- 
eral courts,  void;  Caldwell  v.  Armour,  1  Penne.  (bel.)  549,  43  Atl.  518, 
holding  statutory  mode  of  substituted  service  of  process  on  agents  of 
nonresidents  void. 
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Power  of  State  to  discriminate  against  foreign  corporations  doing 
business  therein.    Note,  96  Am.  Dec.  687,  538,  589. 

Validity  of  statute  requiring  foreign  'corporation  to  appoint  resi- 
dent agent  for  service  of  process.    Note,  6  Ann.  Gas.  42. 

State  statute  providing  for  service  of  writ  of  attachment  on  agent  of 
foreign  corporation  doing  businefls  within  State,  is  reasonable  and  yalid. 

Approved  in  Bldred  v.  American  etc.  Car  Co.,  103  Fed.  211,  holding 
location  of  property  in  Kentucky  conferred  no  jurisdiction,  complain- 
ant and  some  defendants  being  citizens  of  said  State,  no  allegation  that 
res  involved  is  within  district;  MeCord  Lumber  Co.  v.  Doyle,  97  Fed. 
24,  38  C.  C.  A.  34,  holding  mere  withdrawal  by  defendant  company  of 
its  local  office  from  Duluth,  after  contracting  liab^ity,  did  not  exempt 
it  from  being  served  according  to  local  statute;  Milwaukee  Trust  Co. 
V.  Germania  Ins.  Co.,  106  La.  672,  31  South.  299,  holding  State  may 
enact  that  those  representing  insurance  companies  within  her  limits 
shall  be  considered  agents  upon  whom  service  of  process  may  be  made ; 
Aldrich  v.  Blatchford,  175  Mass.  371,  56  N.  E.  701,  holding  foreign 
corporation  employing  attorney  to  sue  defendant  in  Massachusetts 
thereby  assents  to  attorney's  receiving  sufficient  service  in  counter  suit. 

Distinguished  in  Smith  v.  Empire  State  etc.  Devel.  Co.,  127  Fed.  464, 
holding  foreign  mining  corporation  maintaining  office  in  Spokane  sub- 
jects itself  to  service  in  action  in  Washington  oourta  for  injury  com- 
mitted in  Idaho. 

When  service  is  made  within  State  on  agent  of  foreign  corporation,  Itr 
is  essential,  to  support  personal  Judgment,  that  corporation  was  engaged  in 
business  in  the  State,  which  must  appear  in  record. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S. 
226,  Ann.  Gas.  1915B,  77,  57  L.  Ed.  489,  33  Sup.  Ct.  245,  holding  when 
local  representative  of  foreign  railroad  company  attempts  to  adjust 
claim  in  State,  company  may  be  said  to  be  ''doing  business";  Hemdou 
Carter  Co.  v.  James  N.  Norris,  Son  &  Co.,  224  U.  S.  499,  56  L.  Ed.  859, 
32  Sup.  Ct.  550,  holding  where  person  held  himself  out  to  be  agent  of 
corporation  and  did  business  for  it,  service  on  him  Will  be  good; 
Mechanical  Appliance  Co.  v.  Castleman,  215  U.  S.  442,  54  L.  Ed.  276, 
30  Sup.  Ct.  125,  holding  writ  of  error  to  Federal  Supreme  Court  is 
proper  to  determination  of  question  whether  foreign  corporation  was 
doing  business  in  State;  Commercial  Mutual  Acci.  Co.  v.  Davis,  213 
U.  S.  255,  53  L.  Ed.  787,  29  Sup.  Ct.  445,  holding  foreign  insurance  com- 
pany with  policies  outstanding  in  State  is  doing  business  therein ;  Peter- 
son V.  Chicago  etc.  R.  R.  Co.,  205  U.  S.  390,  51  L.  Ed.  851,  27  Sup.  Ct. 
513,  holding  fact  that  foreign  corporation  owns  controlling  interest  in 
domestic  corporation  does  not  constitute  doing  business  within  State; 
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Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  197  U.  S.  413,  49  L.  Ed.  814,  25 
Sup.  Ct.  483,  foreign  insurance  company  sending  loss  adjusters  into 
State  is  "doing  business"  there;  Conley  v.  Mathieson  Alkali  Works, 
190  U.  S.  411,  47  L.  Ed.  1116,  23  Sup.  Ct.  730,  holding  service  of  sum- 
mons within  State  on  resident  directors  of  foreign  corporation  insuffi- 
cient in  giving  jurisdiction  of  corporation,  business  having  ceased 
therein;  King  Tonopah  Mining  Co.  v.  L3n)eh,  232  Fed.  495,  496,  holding,' 
judgment  based  on  service  made  on  Secretary  of  State  will  be  set  aside 
where  secretary  failed  to  notify  foreign  corporation;  Boultbee  v.  Inter- 
national Paper  Co.,  229  Fed.  956,  holding  one  acting  as  superintendant 
of  mill  of  foreign  corporation  was  not  agent  thereof  so  as  to  sustain 
service  of  process;  Nickerson  v.  Warren  City  Tank  etc.  Co.,  223  Fed. 
846,  holding  foreign  company  constructing  tanks  at  home  office  but 
erecting  them  in  this  State  was  doing  business  therein;  Garvey  v.  Com- 
pania  Metalurgical  Mezicana,  222  Fed.  736,  holding  defendant  may  show 
that  party  served  as  agent  no  longer  acted  as  such;  Smolik  v.  Phila- 
delphia &  Reading  Coal  etc.  Co.,  222  Fed.  150,  upholding  service  made 
*  on  statutory  i^ent  of  foreign  corporation;  Geo.  Wm.  Bentley  Co.  v. 

Chivers  &  Sons,  215  Fed.  962,  holding  one  sent  by  English  corporation 
to  conclude  contract  of  company  acting  as  its  agent  in  New  York  was 
^'managing  agent"  so  as  to  support  service  of  subpoena;  Qstrander  v. 
Deerfield  Lumber  Co.,  206  Fed.  542,  holding  service  on  director  resid- 
ing in  State  is  not  effective  against  foreign  corporation  not  doing  busi- 
ness in  State ;  Dobson  v.  Farbenf abriken  of  Elberf eld  Co.,  206  Fed.  127, 
holding  service  may  be  made  on  corporation  acting  as  agent  of  foreign 
corporation;  Premo  Specialty  Mfg.  Co.  v.  Jersey-Creme  Co.,  200  Fed. 
356,  43  L.  R.  A.  (N.  S.)  1015,  118  C.  C.  A.  458,  holding  where  seoretar>' 
of  foreign  corporation  is  in  State  for  purpose  of  closing  contract,  ser- 
vice may  be  made  on  him  in  suit  on  such  contract;  Chinn  v.  Foster- 
Milbum  Co.,  195  Fed.  161,  holding  service  on  one  holding  himself  out 
to  be  managing  agent  is  sufficient;  Noel  Const.  Co.  v.  George  W.  Smith  & 
Co.,  193  Fed.  495,  holding  Pennsylvania  contracting  company  solicit- 
ing contracts  in  Maryland  is  not  doing  business  therein;  Michigan 
Aluminum  Foundry  Co.  v.  Aluminum  Castings  Co.,  190  Fed.  886,  hold- 
ing service  on  one  who  holds  himself  out  to  be  manager  of  company  is 
sufficient;  Higham  v.  Iowa  State  Travelers'  Assn.,  183  Fed.  847,  holding 
service  could  not  be  made  on  foreign  insurance  company  by  delivering 
summons  to  physician  employed  casually  by  company ;  Swarts  v.  Christie 
Grain  etc.  Co.,  166  Fed.  341,  342,  holding  service  made  on  ''general 
agent"  does  not  comply  with  statute  requiring  service  on  ''managing 
agent'';  Webster  v.  Iowa  State  Traveling  Men's  Assn.,  165  Fed.  369, 
370,  refusing  to  nphold  service  made  on  State  superintendent  of  in- 
surance; Coiirtney  v.  Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  holding  execu- 
tor or  administrator  can  be  sued  only  in  courts  of  State  creating  his 
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office;  Carpenter  v.  Willard  Case  Lumber  Co.,  158  Fed.  699,  holding 
foreign  lumber  company  accepting  orders  taken  by  brokers  did  not  do 
business  within  State;  Hill  v.  Empire  State-Idaho  Mining  &  Develop- 
ing Co.,  166  Fed.  804,  holding  where  corporation  has  designated  statu- 
tory agent  in  State,  it  will  be  bound  by  service  made  on  him;  Ladd 
Metals  Co.  v.  American  Min.  Co.,  152  Fed.  1010,  refusing  to  sustain  ser- 
vice made  on  secretary  while  attending  taking  of  deposition  in  another 
State;  Case  v.  Smith  Lineaweaver  &  Co.,  152  Fed.  733,  holding  mainte- 
nance of  office  where  orders  are  taken  to  be  filled  at  home  office  does 
not  constitute  doing  business ;  Kibbler  v.  St.  Louis  etc.  R,  Co.,  147  Fed. 
882,  holding  foreign  corporation  not  suable  in  Federal  court  where 
county  of  resident  agent  is  in  another  district;  Buffalo  Glass  Co.  v. 
Manufacturers'  Glass  Co.,  142  Fed.  274,  vacating  process  on  foreign 
corporation  without  place  of  business  where  served  on  president  tempo- 
rarily within  State ;  Buffalo  Sandstone  Brick  Co.  v.  American  etc.  Mach. 
Co.,  141  Fed.  212,  setting  aside  service  and  summons  on  foreign  cor- 
poration not  doing  business  in  State  made  on  president  temporarily 
within  State ;  Johnson  v.  Computing  Scale  Co.,  139  Fed.  340,  service  on 
officer  of  foreign  corporation  casually  within  State  void;  Brush  Creek 
Coal  &  Min.  Co.  v.  Morgan-Gardner  Elec.  Co.,  136  Fed.  506,  507,  serviee 
on  officer  of  foreign  corporation  within  State  to  adjust  differQpce  with 
plaintiff  is  good ;  Wells  v.  Clark,  136,  Fed.  465,  holding  rightful  juris*^ 
diction  of  State  court  cannot  be  lost  by  removal  to  Federal  court; 
Louden  Mach.  Co.  y.  American  etc.  Iron  Co.,  127  Fed.  1009,  holding 
insufficient  to  confer  jurisdiction  on  Iowa  court  service  on  Illinois  cor- 
poration president  incidentally  stopping  in  Iowa  to  adjust  claim  in  suit ; 
Earle  v.  Chesapeake  etc.  Ry.  Co.,  127  Fed.  237,  holding  service  on  secre- 
tary in  Pennsylvania  of  Virginia  corporation  gives  court  no  jurisdiction 
where  neither  statement  of  claim,  summons,  praecipe  nor  return  allege 
operation  therein;  Central  Grain  &  S.  Exch.  v.  Board  of  Trade,  125  Fed. 
466,  60  C.  C.  A.  299,  holding  service  upon  agent  of  foreign  corporation 
is  not  service  upon  corporation  unless  it  be  engaged  in  business  therein 
where  agent  is  served;  New  River  Mineral  Co.  v.  Seeley,  120  Fed.  200, 
56  C.  C.  A.  505,  holding  judgment  reciting  ''process  was  duly  executed 
on  the  defendant  according  to  law"  is  not  conclusive,  the  record  show- 
ing that  statute  was  not  followed ;  Eldred  v.  American  Palace-Car  Co,, 
105  Fed.  456,  45  C.  C.  A.  1,  holding  service  of  process  on  one  who  is 
merely  shown  to  have  been  director  of  such  corporation  two  years  previ- 
ously confers  no  jurisdiction;  Millan  v.  Mutual  Reserve  Fund  Life 
Assn.,  103  Fed.  769,  holding  foreign  corporation  ceasing  to  do  business 
in  Virginia  no  longer  amenable  to  jurisdiction  of  courts  of  that  State, 
under  Code,  §1267;  Swann  v.  Mutual  Reserve  Fund  Life  Assn.,  100 
Fed.  927,  928,  holding  bank  simply  receiving  premiums  due  foreign 
insurance  company  for  convenience  of  policy-holders  does  not  constitute 
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doing  business  by  company  in,  the  State ;  Eureka  Mercantile  Co.  v.  CaU- 
fomia  Ins.  Co.,  130  Cal.  155,  62  Pac.  393,  holding  California  corporation 
no  longer  doing  business  in  Alabama,  service  upon  its  former  agent 
tliere  who  defaults,  judgment  would  not  sustain  suit  in  California; 
Jameson  v.  Simonds  Saw  Co.,  2  Cal.  App.  585,  84  Pac.  290,  single  trans- 
action is  not  ^^ doing  business"  so  as  to  authorize  service  on  foreign 
coiporation ;  Ambler  v.  Archer,  1  App.  D.  C.  107,  holding  fact  that 
officers  of  foreign  corporation  reside  in  District  of  Columbia  does  not 
make  them  representatives  of  company  for  service  of  process;  Lutz  v. 
Roberts  Cotton  Oil  Co.,  3  Boyce  (Del.),  231,  233,  82  Atl.  603,  holding 
attachment  of  property  will  bring  foreign  corporation  within  jurisdic- 
tion; Reeves  v.  Southern  Ry.  Co.,  121  Ga.  566,  49  S.  E.  676,  following 
rule  and  holding  immaterial  whether  action  originated  without  State; 
Williams  v.  Metropolitan  etc.  Ry.  Co.,  68  Kan.  21,  64  L.  B.  A.  794,  74 
Pac.  602,  foreign  corporation  is  ^'out  of  the  State"  and  cannot  avail 
itself  of  statute  of  limitations;  Mutual  Reserve  Fund  Life  Assn.  v. 
Boyer,  62  Kan.  34,  61  Pac.  388,  holding  foreign  corporation  having  done 
business  in  Kansas  not  suable  there  upon  policy  elsewhere  issued,  if 
before  issue  it  had  ceased  to  do  business  in  State ;  International  Har- 
vester Co.  V.  Commonwealth,  147  Ky.  661,  145  S.  W.  395,  holding  har- 
vesting company  maintaining  agent  for  sale  of  machines  was  'Moing 
business"  in  State;  Good  Roads  Machinery  Co.  v.  Conunon wealth,  146 
Ky.  695,  143  S.  W.  20,  refusing  to  consider  as  agent  one  who  brought 
county  and  machine  company  together  for  purpose  of  trade;  Loyal 
Mystic  Legion  v.  Brewer,  75  Kan.  733,  90  Pac.  248,  holding  service  may 
be  made  on 'superintendent  of  insurance  in  suit  against  foreign  fraternal 
insurance  company;  State  v.  Pennsylvania  Steel  Co.,  123  Md.  218,  91 
Atl.  138,  holding  foreign  steel  company  constructing  bridges  in  State 
and  maintaining  offices  and  agents  was  doing  business  in  State ;  Central 
of  Georgia  Ry.  Co.  v.  Eichberg,  107  Md.  370,  14  L.  B.  A.  (N.  S.)  389, 
68  Atl.  693,  holding  foreign  railroad  company  maintaining  agent  in 
State    for   solicitation   of   freight   was    doing   business;    Matthews  v. 
Montreal  Min.  Co.,  183  Mich.  546,  150  N.  W.  129,  refusing  to  sustain 
service  made  on  officer  of  foreign  corporation  while  latter  was  casually 
within  State ;  Marshall  v.  R.  M.  Owen  &  Co.,  171  Mich.  239,  137  N.  W. 
207,  reversing  judgment  on  account  of  refusal  to  allow  defendant  to 
show  that  party  served  was  not  agent  of  corporation;  Showen  v.  J.  L. 
Owens  Co.,  158  Mich.  334,  133  Am.  St.  Kep.  876,  122  N.  W.  645,  hold- 
ing foreign  corporation  doing  business  in  Michigan  is  estopped  to  deny 
compliance  with  laws  authorizing  it  to  do  business  in  State ;  W.  J.  Arm- 
strong Co.  V.  New  York  Cent.  etc.  R.  Co.,  129  Minn.  107,  108,  109,  151 
N.  W.  918,  holding  one  soliciting  freight  orders  for  foreign  corporation 
was  agent  upon  whom  service  might  be  made;  Wold  v.  J.  B.  Colt  Co., 
102  Minn.  389,  114  N.  W.  243,  holding  one  selling  products  of  foreign 
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corporation  is  not  agent  thereof;  State  v.  Grimm^  239  Mo.  159,  161, 
143  S.  W.  490,  491,  upholding  sufficiency  of  service  on  insurance  com- 
missioner to  confer  jurisdiction  over  foreign  insurance  company;  Zel- 
nicker  Supply  Co.  v.  Cotton  Oil  Co.,  103  Mo.  App.  97,  77  S.  W.  322, 
holding  service  void  on  president  of  foreign  corporation  not  doing  busi- 
ness in  State;  Territory  v.  Baker,  12  N.  M.  469,  78  Pac.  625,  denying 
jurisdiction  over  foreign  corporation  not  doing  business  in  State  on 
service  on  president  while  passing  on  train;  Whitehurst  v.  Kerr,  153 
N.  C.  77,  68  S.  E.  913,  upholding  sufficiency  of  service  made  on  book- 
keeper of  foreign  corporation;  Harrell  v.  Peters  Cartridge  Co.,  36  Okl. 
694,  44  L.  B.  A.  (N.  S.)  1094,  129  Pac.  876,  holding  sending  traveling 
agents  into  State  to  demonstrate  product  does  not  constitute  doing 
business;  Rogers  v.  Presnall,  32  Okl.  835,  124  Pac.  37,  holding  defend- 
ant in  suit  on  judgment  may  show  in  his  answer  that  he  was  not  served 
with  summons  in  original  action;  Multnomah  Lumber  &  Box  Co.  v. 
Weston  Basket  &  Barrel  Co.,  54  Or.  29,  30,  102  Pac.  1,  holding  if  attor- 
neys, of  foreign  corporation  voluntarily  appear  in  action,  it  is  equivalent 
to  personal  service;  Brown  v.  Lewis,  50  Or.  361,  92  Pac.  1059,  holding 
fact  that  foreign  corporation  maintains  superintendent  and  agent  in 
State,  it  is  prima  facie  evidence  of  doing  business;  Knapp  v.  Wallace, 
50  Or.  354,  355,  126  Am.  St.  Bep.  742,  92  Pac.  1057,  holding  whei>e 
service  is  made  on  foreign  corporation,  return  must  show  it  is  doing 
business  within  State;  Berger  v.  Pennsylvania  R.  R.  Co.,  27  R.  I.  585, 
65  AtL  262,  solicitation  of  business  by  agents  of  foreign  corporation  is 
not  ''doing  business^'  within  the  State;  Wm.  Cameron  &  Co.  v.  Jones, 
41  Tex.  Civ.  12,  90  S.  W.  1133,  upholding  service  made  on  acting  secre- 
tary while  in  State  on  business  of  private  nature;  Bristol  v.  Bent,  38 
Utah,  64,  110  Pac.  359,  holding  foreign  corporation  maintaining  agent 
who  solicited  ''routing"  for  freight  was  doing  business  in  State;  Honer- 
ine  Min.  etc.  Co.  v.  Tallerday  Steel  Pipe  etc.  Co.,  31  Utah,  335,  88  Pac. 
12,  holding  person  visiting  State  and  intrusted  with  bill  of  foreign 
corporation  for  collection  is  not  agent  of  same  so  as  id  sustain  service 
of  process;  In  re  HoHorst,  150  U.  S.  663,  37  L.  Ed.  1215.  14  Sup.  Ct. 
225,  holding  service  on  financial  agent  of  foreign  corporation  sufficient; 
Qoldey  v.  Morning  News,  166  U.  S.  522,  39  L.  Ed.  518.  15  Sup.  Ct.  561, 
Good  Hope  Co.  v.  Railway  Barb  Fencine:  Co.,  23  Blatchf.  45,  22  Fed. 
637,  St.  Louis  Wire-Mill  Co.  v.  Consolidated  Barb-Wire  Co.,  32  Fed. 
804,  United  States  Graphite  Co.  v.  Pacific  etc.  Co.,  68  Fed.  444,  and 
Aldrich  v.  Anchor  Coal  Co.,  24  Or.  35,  41  Am.  St  Bep.  833.  32  Pac. 
757,  all  holding  service  on  officer  of  foreign  corporation  casually,  within 
State  void;  Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  Ed. 
968,  18  Sup.  Ct.  530,  holding  Federal  court  has  jurisdiction  of  action  by 
nonresident  against  foreign  corporation  for  cause  arising  in  foreign 
XI— 61 
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country;  Connecticut  Mut.  Life  Ins.  Co.  v.  Spratley,  172  U.  S.  615,  616, 
43  L.  Ed.  574, 19  Sup.  Ct.  313,  holding  service  on  agent  sufficient,  although 
removed,  but  still  doing  business  in  State;  Burger  v.  Grand  Rapids  etc. 
R.  Co.,  22  Fed.  564,  holding  company  incorporated  in  two  States,  not 
suable  in  Federal  court  in  one  by  resident ;  Hunter  v.  International  Ry- 
etc.  Co.,  26  Fed.  300,  holding  service  on  agent  of  foreign  corporation,- 
without  other  office,  sufficient ;  United  States  v.  American  Bell  Tel.  Co., 
29  Fed.  36,  holding  service  on  licensee  ef  fore^  corporation  insuffi- 
cient; Hat-Sweat  Mfg.  Co.  v.  Davis  Sewing  Mach.  Co.,  31  Fed.  296, 
holding  service  on  managing  agent  'of  foreign  corporation  sufficient; 
Maxwell  v.  Atchison  etc.  R.  Co.,  34  Fed.  288,  holding  service  on  pj£- 
senger  agent  of  foreign  railroad  insufficient;  Neptune  Steam  Nav.  Co. 
V.  Sullivan  Timber  Co.,  37  Fed.  159,  holding  scirvice  on  limited  agent 
of  foreign  corporation  insufficient  in  admiralty;  Zambrino  v.  CkJveston 
etc.  Ry.  Co.,  38  Fed.  454,  holding  Texas  railroad  may  be  sued  in  either 
district  in  Texas  where  its  line  extends;  Bentlif  v.  London  etc.  Finance 
Corp.,  44  Fed.  668,  holding  service  on  director  of  foreign  corporation 
not  doing  business  within  State  insufficient;  Van  Dresser  v.  Oregon 
Ry.  etc.  Co.,  48  Fed.  206,  holding  Federal  corporation  suable  wherever 
it  does  business  and  has  agent;  Hazeltine  v.  Mississippi  etc.  Fire  Ins. 
Co.,  55  Fed.  745,  holding  substituted  service  invalid  where  foreign  cor- 
poration only  did  business  through  mail;  Mooney  v.  Buford  etc.  Mfg. 
Co.,  72  Fed.  38,  41,  18  C.  C.  A.  421,  holding  service  on  agent  of  foreign 
insurance  company  sufficient  under  statute ;  Christie  v.  Davis'  Coal  etc. 
Co.,  92  Fed.  4,  holding  service  on  agent  of  foreign  railroad  sufficient; 
Central  R.  R.  etc.  Co.   v.  Carr,  76  Ala.  393,  52  Am.  Rep.  843,  holding 
party  cannot  sue  railroad  in  Alabama  for  injitry  received  in  Qeoigia,  its 
home  State;  Sullivan  v.  Sullivan  Timber  Co.,  103  Ala.  375,  25  L.  R.  A. 
644,  15  South.  942,  holding  foreign  corporation  not  liable  in  suit  in 
county  where  it  does  no  business,  under  statute;  American  Casualty  Co. 
v.  Lea,  56  Ark.  542,  20  S.  W.  417,  holding  substituted  service  on  foreign 
corporation  valid  under  statute;  G.  M.  Williams  Co.  v.  Mairs,  72  Conn. 
430,  44  Atl.  730,  holding  garnishment  of  partner  of  nonresident  firm 
not  doing  business  within  State  void;  Memphis  etc.  Packet  Co.  v.  Pikey, 
142  Ind.   314,  40  N.  E.'  530,  holding  service  on  wharf -master  valid 
against  steamboat  cpmpany ;  Wall  v.  Chicago  etc  Ry.  Co.,  69  Iowa,  501, 
29  N*.  W.  428,  holding  foreign  corporation  resident  within  meaning  of 
statute  of  limitations;  German  Ins.  Co.  v.  First  Nat.  Bank,  58  Kan.  86, 
62  Am.  St.  Rep.  602,  48  Pac.  593,  holding  service  on  chief  agent  of 
foreigfu  insurance  company  sufficient;  German  Ins.  Co.  v.  Hall,  1  Kan. 
App.  46,  41  Pac.  70,  holding  service  on  State  superintendent  of  insurance 
valid  against  foreign  company  under  statute ;  Crook  v.  Girard  Iron  Co., 
87  Md.  141,  67  Am.  St.  Bep.  327,  39  Atl.  95,  dismissing  suit  against 
foreign  corporation  making  single  purcliase  within  State;   Wilson  v. 
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Martin-Wilson  Rre  etc.  Co.,  149  Mass.  27,  20  N.  B.  318,  maint^aining 
creditor's  bill  against  foreign  corporation;  Farrell  v.  Oregon  Qold  Co., 
31  Or.  467,^469,  49  Pac.  877,  878,  holding  service  on  president  of  foreign 
corporation  sufficient;  dissenting  opinion  in  Menefee  v.  Riverside  etc. 
Cotton  Mills,  161  N.  C.  169,  76  S.  E.  744,  majority  npholding  service 
made  on  resident  director  of  foreign  corporation. 

Distinguished  in  Chicago  Life  Ins.  Co.  v.  Robertson,  147  Ky.  68,  143 
8.  W.  743,  holding  where  service  is  made  npon  conmiissioner  of  insur- 
ance, latter  must  forward  same  to  foreign  corporation  to  be  effec'tivie; 
Groel  V.  United  Elec.  Co.,  69  N.  J.  Eq.  422,  60  Atl.  831,  upholding  P.  L. 
1896,  p.  307,  relating  to  appointment  of  process  agent  by  foreign  cor- 
poration; Fitzgerald  &  Mallory  Const.  Co.  v.  Fitzgerald,  137  U.  8.  106, 
84  L.  Sd.  612,  11  Sup.  Ct.  39,  holding  defective  personal  service  un- 
availing where  court  has  jurisdiction  in  rem ;  Gottschalk  v.  Distilling  & 
Cattle  Feeding  Co.,  50  Fed.  683,  holding  service  on  selling  agent  of 
foreign  corporation  insufficient;  Pullman  Palace  Car  Co.  v.  Harrison, 
122  Ala.  149,  82  Am.  St.  Beip.  68,  25  South.  698,  Kahl  v.  Memphis  etc. 
R.  R.  Co.,  95  Ala.  341,  10  South.  662,  both  dismissing  action  for  tort 
of  foreign  corporation,  committed  ii^  another  State,,  under  statute. 

Service  of  process  on  foreigpi  corporations.    Note,  66  Am.  Deo;  122. 

Jurisdiction  of  foreigpi  corporations.    Note,  86  Am.  St.  Rep.  907, 
918. 

Wlien  it  appears  in  record  tliat  f  oreigzi  corporation  transacted  bnsinesB 
within  State,  oiBcer's  certificate  of  due  eervlce  on  agent  is  prima  facie  spA- 
cient  to  support  personal  Judgment;  but  corporation  may  show  agenVs  lack 
of  autbority. 

Approved  in  Jackson  v.  Delaware  River  Amusement  Co.,  131  ,Fed. 
134,  holding  marshal's  return  insufficient  which  does  not  show  corpora- 
tion was  doing  business  in  State;  Scott  v.  Stockholders  Oil  Co.,  129  Fed. 
.617,  principal  case  referred  to  as  stating  rule  as  to  what  must  appear 
on  record ;  Hildebrand  v.  United  Artisans,  46  Or.  139,  79  Pac.  349,  hold- 
ing record  of  service  on  foreign  corporation  insufficient  where  complaint 
fails  to  show  where  action  accrued;  Emanuel  v.  Ferris,  63  S.  C.  121, 
41  S.  E.  25,  holding  nonresident  individuals  not  reached  by  publication 
of  summons,  and  personal  service  thereof,  when  act  is  personal  and  not 
in  rem;  Abbeville  Electric  etc.  Co.  v.  Western  Electrical  etc.  Co.,  61 
8.  C.  384,  39  S.  E.  567,  holding  service  upon  salesman  visiting  the  State 
in  relation  to  transaction  out  of  which  suit  arose  is  good  service  upon 
foreign  corporation;  In  re  Box's  Will,  127  Wis.  270,  106  N.  W.  3065, 
denying  jurisdiction  to  admit  foreign  will  to  probate  where  record  of 
original  probate  deficient;  United  States  v.  American  Bell  Tel.  Ca,  29 
Fed.  35,  holding  service  on  unauthorized  agent  of  foreign  corpora^on 
insufficient;  Oude  v.  Dakota  etc.  Ins.  Co.,  7  S.  D.  647,  58  Am.  St.  Rep. 
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862;  65  N.  W.  27,  enforcing  foreign  judgment  against  corporation  which 
shows  due  service  of  process. 

Eecord  of  default  of  personal  Judgment  against  foreign  corporation, 
after  service  on  agent,  which  does  not  show  transaction  of  business  withia 
State,  is  inadmissible  in  another  action. 

Approved  in  Hcnning  v.  Planters'  Ins.  Co.,  28  Fed.  441,  444,  and 
Hazeltine  v.  Mississippi  etc.  Fire  Ins.  Co.,  56  Fed.  746,  749,  both  apply- 
ing;  role  in  action  on  foreign  judgment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  Is.  R.  A.  (N.  S.)  453. 

Miscellaneous.  Cited  in  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed. 
411,  holding  to  sustain  suit  brought  by  shareholder  against  corporation, 
he  ifrust  have  been  shareholder  at  time  of  acts  complained  of;  Gamble 
V.  Silver  Peak  Mines,  35  Nev.  366,  133  Pac.  953,  holding  court  may  on 
petition  for  rehearing  decide  question  of  jurisdiction  which  had  pre- 
viously been  assumed;  Matthes  v.  Holman,  69  Or.  102,  138  Pac.  249, 
holding  sheriff  may  amend  return  as  to  posting  of  notices  of  local  option 
election. 

106  XT.  8.  360-370,  27  !■.  Ed.  201,  1  Sap.  Ct.  336,  VAN  WYOK  T.  KMEVAL8. 
Grant  to  Kansas  in  1866,  for  use  of  railroad,  patent  to  be  issoed  when 
line  111  definitely  ilzed,  is  in  praesenti,  taking  effect  upon  location  of  road, 
as 'of  date  of  act;  hence,  settler  thereon  after  location  can  acquire  no  pre- 
emption rights. 

Approved  in  Jamestown  A  Northern  R.  R.  Co.  ▼.  Jones,  177  U.  8.  132, 
44  L.  E^  701,  20  Sup.  Ct.  571,  holding  actual  construction  of  railroad, 
although  a  profile  map  of  road  has  not  been  filed,  is  definite  location 
under  act  of  Congress  1875,  granting  land ;  United  States  v.  Oregon  etc. 
R.  R.  Co.,  176  U.  S.  42,  44  L.  Ed.  364,  20  Sup.  Ct.  265,  holding  not  filing 
map  of  general  railroad  route,  but  map  of  definite  location  that  pre- 
cluded subsequent  grant  of  lands  to.  another  company ;  Chicago  etc.  Ry. 
Co.  V.  United  States,  218  Fed.  296,  134  C.  C.  A.  84,  holding  equity  will 
intervene  to  compel  railroad,  maintaining  road  through  national  forest, 
to  abide  by  regulations  of  Department  of  Interior;  H.  A.  &  L.  D.  Hol- 
land Co.  V.  Northern  Pac.  Ry.  Co.,  214  Fed.  924, 131  C.  C.  A.  216,  holding 
Tight  of  railroad  to  right  of  way  cannot  be  divested  by  establishment 
of  town  and  dedication  of  certain  portion  as  public  street ;  United  States 
V.  Oregon  &  C.  R.  Co.,  186  Fed.  928,  holding  where  government  pre- 
scribes price  of  railroad  land  to  be  sold  to  settlers  and 'provides  for 
fund,  it  may  claim  forfeiture  on  breach  of  condition;  California  Reduc- 
tion Co.  V.  Sanitary  Reduction  Works,  126  Fed.  43,  61  C.  C.  A.  91,  hold- 
ing ordinance,  under  police  power  for  protecteion  of  public  health,  is 
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not  mieonstihitional  in  incidentally  giving  ane  person  a  monopoly  in 
certain  bnsineBs;  Janes  t.  Wilkinson,  2  Kan.  App.  365,  42  Pac.  737, 
holding  where  land  is  pre-empted  under  homestead  bat  later  included  in 
railroad  grant,  railroad  obtains  legal  title  where  homesteader  aba^don8 
claim ;  State  v.  Whitney,  66  Wash.  480,  120  Pac.  118,  holding  homestead 
application  filed  and  erroneously  approved  cannot  defeat  right  of  State 
to  school  lands  previously  granted;  St.  Paul  etc.R.  R.  Co.  v.  Winona 
etc.  R.  R.  Co.,  112  U.  S.  726,  28  K  Ed.  874,  5  Sup.  Ct.  338,  and  Northern 
Pac.  R.  Co.  V.  St.  Paul  etc.  Ry.  Co.,  26  Fed.  551,  both  holding  conflicting 
grants  to  railroads,  priority  of  grant  determines  title;  St.  Paul  etc.  Ry. 
Go.  V.  Phelps,  137  U.  S.  541,  34  L.  Ed.  771,  11  Sup.  Ct.  172,  railrc^id 
authorized  in  territory,  land  grant  takes  ^ect  by  relation  after  state- 
hood; United  States  v.  Dalles  etc.  R.  Co.,  14  Sawy.  393,  41  Fed.  496, 
United  States  v.  Willamet  Valley  etc.  R.  Co.,  14  Sawy.  488,  42  Fed. 
357,  United  States  y.  Willamet  Valley  etc.  R.  Co.,  44  Fed.  240,  and 
United  States  v.  Willamet  Valley  etc.  R.  Co.,  55  Fed.  717,  all  holding 
Oregon  grant  of  1866  is  in  praesenti ;  Francoeur  v.  Newhouse,  14.  Sa>vy. 
354,  40  Fed.  620,  applied  to  aid  to  Central  Pacific,  only  defeated  by 
judicial  forfeiture;  Southern  Pac.  R.  Co.  v.  Orton,  32  Fed.  479,  no  set- 
tler after  act  took  any  rights  which  were  preserved;  Wineman  v. 
Gastrell,  53  Fed.  701,  702,  706,  3  C.  C.  A.  621,  applied  to  Mississippi 
swamp-land  grants  to  grantee  of  State ;  McNee  v.  Donahue,  76  Cal.  503, 
18  Pac.  440,  act  of  1866,  quieting  land  titles,  is  a  grant  in  praesenti 
of  surveyed  lands;  Southern  Pac.  Ry.  Co.  v.  Esquibel,  4  N.  M.  340,  5 
N.  M.  135,  20  Pae.  112,  applied  to  grant  to  Texas  and  Pacific;  Board 
of  Trustees  v.  Cuppett,  52  Ohio  St.  584,  40  N.  E.  795,  cession  of  unsur- 
veyed  lands  to  Ohio  in  1871  was  in  praesenti;  Wisconsin  Cent.  R,  Co. 
V.  Price  Co.,  64  Wis.  691,  592,  26  N.  W.  98,  refusal  to  patent  indemnity 
lands,  equitable  right  attaches  and  is  liable  for  taxes. 

A  land  grant  to  State  to  aid  railroad  is  none  the  less  a  present  grant  to 
the  railroad  because  subsequently  patent  is  to  issue  to  railroad  after  itsf 
location;  this  is  merely  to  divest  State  of  its  trust  character,  and  State 
cannot  meanwhile  dispose  of  such  lands. 

Approved  in  Knepper  v.  Sands,  194  U.  S.  481,  48  L.  Ed.  1084,  24  Sup. 
Ct.  744,  holding  title  in  State  as  trustee  until  it  disposes  of  land;  South- 
ern Pac.  R.  R.  Co.  V.  Bell,  183  U.  S.  681,  46  L.  Ed.  386,  22  Sup.  Ct.  234, 
holding  Secretary  of  Interior  not  authorized  to  withdraw  land  from  in- 
demnity limit  prior  to  any  selection  by  railroad  based  on  ascertained 
losses  in  place  limits;  Cascaden  v.  Dunbar,  2  Alaska,  412,  locator  of 
mining  claim  gains  present  title  which  can  be  defeated  only  by  subse- 
quent failure  to  comply  with  statute;  Wineman  v.  Gastrell,  53  Fed.  700, 
703,  3  C.  C.  A.  621,  swamp-land  grant  to.  Mississippi. 

Distinguished  in  Sioux  City  etc.  R.  R.  Co.  v.  United^  States,  159  U.  S. 
364,  40  L.  Ed.  182,  16  Sup.  Ct.  23,  where  patents  were  issued  to  State. 
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Provision  of  grant  to  State  to  aid  railroad,  that  patent  ia  to  iasae  when 
rbttte  is  'definitely  fixed/*  means  when  map  is  filed  with  department  of  in- 
tetior»  after  which  it  cannot  he  changed;  no  one  can  acquire  title  after  mush 
location,  though  Itand  Department  delay  in  withdrawing  land  from  entry, 
and  though  no  notice  is  given. 

Approved  in  Stalker  v.  Oregon  Short  Line  R.  R.  Co.,  225  U.  S.  154, 
56  L.  Ed.  1033,  32  Sup.  Ct.  636,  holding  failure  of  officer  of  land  office 
to  record  station  grounds  on  tract  books  will  not  defeat  right  of  rail- 
road ;  Hewitt  v.  Schultz,  180  U.  S.  151,  45  L.  Ed.  470,  21  Sup.  Ct.  313, 
holding  in  ejectment  purchasers  from  railroad  of  lands  within  indemnity 
limits  cannot  offer  certificate  never  recognized  by  land  department,  rail- 
road never  having  made  selections;  Tarpey  v.  Madsen,  178  U.  S.  223, 
44  L.  Ed.  1046,  20  Sup.  Ct.  851,  holding  record  evidence,  filing  map  with 
Secretary  of  Interior  and  declaration  of  entry  local  land  office,  deter- 
mines relative  rights  of  railroad  and  entr3mian  respecting  public  lands; 
United  States  v.  Northern  Pac.  Ry.  Co.,  177  U.  S.  441,  44  Is.  Ed.  838, 
20  Sup.  Ct.  708,  holding  mere  failure  to  complete  railroad  within  period 
prescribed  by  Congress  does  not  ipso  facto  cause  same  to  revert  to  gov- 
ernment, an  act  'being  essential ;  United  States  v.  Or^on  &  C.  R.  Co., 
152«  Fed.  474,  holding  where  donation  claim  was  established  on  railroad 
right  of  way  before  same  had  been  approved,  but  lat^r  abandoned,  same 
would  defeat  rights  as  against  railroad;  Eastern  Oregon  Land  Co.  v. 
Brosnan,  147  Fed.  812,  applying  rule  to  military  wagon  road;  United 
States  V.  Chicago  etc.  Ry.  Co.,  116  Fed.  972,  54  C.  C.  A.  545,  holding 
federal  government  issuing  patent  to  railroad,  a  prior  individual  right 
existing^  government  may  sue  to  cancel  patent,  and  court  will  recognize 
eejiliities  of  the  parties;  Utah  etc.  R.  R.  Co.  v.  Utah  etc.  Ry.  Co.,  110 
Fefd.''6d0,  holding  two  railroads  claiming  same  route,  that  one  is  prior 
in  right  which  definitely  adopts  the  line  and  then  files  the  map  of  loca- 
tion so.  adopted;  Southern  Pac.  R.  R.  Co.  v.  United  States,  109  Fed. 
923,  48  C.  C.  A.  712,  holding  railroad  not  ''definitely  fixed"  until  location 
has  been  approved  by  company,  preventing  changes  at'  option,  and  map 
of  such  location  filed  properly  with  government;  Denver  &  R.  G.  R.  R. 
Co.  V,  Wilson,  28  Colo.  10,  62  Pac.  845,  holding,  although  a  settler  has 
only  an  inchoate  right  in  actual  occupancy,  he  must  be  compensated  if 
line  of  railroad  is  built  across  his  claim;  Oregon  Short  Line  R.  Co.  v. 
Stalker,  14  Idaho,  385,  94  Pac.  63,  holding  delay  of  railroad  for  seven- 
teen years  in  erecting  station  on  plat  approved  by  Secretary  of  Interior 
will  not  defeat  its  right  even  though  homesteader  has  settled  on  same 
in  meantime;  ,Power  v.  Sla,  24  Mont.  250,  61  Pac.  470,  holding  defend- 
ants'  claiming  under  forfeiture  by  plaintiffs  cannot  allege  simply  that 
they  caused  record  notice  of  location  to  be  made,  same  being  mere  con- 
clusipn ;  Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  194,  66  Pac.  879,  holding 
defendant 's  adverse  possession  of  twenty  years  being  prior  to  railroad 's 
filing  certificate  of    location,  defendant  had    title    against    railroad's 
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grantee;  Missouri  etc.  Ry.  Co.  ▼.  Cook,  163  U.  S.  496,  498,  41  L.  Ed. 
241,  242,  16  Sup.  Ct.  1096, 1096,  Walden  v.  Knevals,  114  U.  S.  373,  375, 
376,  29  L.  Ed.  167»  168,  5  Sup.  Ct.  898,  899,  900,  both  following  rule; 
Kansas  Pac.  Ry.  Co.  v.  Dunmeyer,  113  U.  S.  635,  28  L.  Ed.  1124,  5  Sup. 
Ct.  568,  homestead  claim  before  filing  map  does  not  revert  to  railroad 
where  claimant  fails  to  proceed  according  to  law;  Sioux  City^etc.  Land 
Co.  V.  Griffey,  143  U.  S.  38,  36  I*.  Ed.  66,  12  Sup.  Ct.  363  (affirming  72 
Iowa,  507,  34  N.  W.  306),  mere  survey  not  definite  location;  Southern 
Pac.  R.  R.  Co.  V.  Dull,  10  Sawy.  512,  513,  522,  22  Fed.  493,  494,  500, 
grant  of  1871  to  Southern  Pacific  is  one  in  praesenti,  attaching  to 
specific  lands  on  filing  of  plat;  United  States  v.  McLaughlin,  12  Sawy. 
191,  30  Fed.  155,  map  of  Central  Pacific,  filed  1870,  is  the  definite  loca- 
tion, that  of  1864  the  general  route;  United  States  v.  Northern  Pac.  R. 
Co.,  14  Sawy.  408,  41  Fed.  847,  no  subsequent  neglect  of  secretary  could 
affect  rights;  McKeoin  v.  Northern  Pac.  R.  Co.,  46  Fed.  466,  route  once 
fixed,  change  in  right  of  way  must  be  compensated;  Southern  Pac.  R. 
Co.  V.  Stanley,  49  Fed.  264,  no  rights  attach  between  filing  map  and 
date  of  withdrawal ;  Wineman  v.  Gastrell,  54  Fed.  820,  4  C.  C.  A.  596, 
denying  rehearing;  Smith  v.  Northern  Pac.  R.  Co.,  58  Fed.  516,  7 
C.  C.  A.  397,  prescribed  grant  only  extends  stated  distance  beyond  line 
as  fixed,  not  as  built;  Southern  Pac.  R.  Co.  v.  United  States,  69  Fed. 
55, 16  C.  C.  A.  114,  route  fixed  by  map,  although  no  survey  made  or  line 
surveyed  is  wrongly  located  on  map;  McNee  v.  Donahue,  76  Cal.  504, 
506,  18  Pac.  440,  442,  effect  of  act  in  praesenti  not  affected  because 
notice  must  be  given;  McLaughlin  v.  Menotti,  89  Cal.  361,  26  Pac.  881, 
no  right  to  pre-emptioner  after  withdrawal,  though  void  application 
before;  Denver  &  R..G.  R.  Co.  v.  Hanoum,  19  Colo.  166,  34  Pac. '839, 
right  of  way  does  not  attach  on  incorporation,  but  on  filing  map  or 
construction;  Bumham  v.  Starkey,  41  Kan.  615,  21  Pac.  629,  home- 
steader not  making  entry  till  withdrawal  of  lands  has  no  rights;  Mis- 
souri etc.  Ry.  Co.  v.  Cook,  47  Kan.  222,  27  Pac.  850,  cannot  affect  claim- 
ant's rights  by  changing  route  when  fixed;  Janes  v.  Wilkinson,  2  Kan. 
App.  365,  42  Pac.  737,  railroad  not  entitled  to  land  settled  on  before 
filing  map;  Weeks  v.  Bridgman,  41  Minn.  356,  43  N.  W.  82,  claim  before 
definite  location  is  valid,  though  first  disallowed;  Godwin  v.  Davis,  74 
Miss.  744,  21  South.  764,  title  to  internal  improvement  lands,  by  act  of 
1841,  vested  on  selection;  Hamblin  v.  Western  Land  Co.,  147  U.  S.  535, 
87  L.  Ed.  271, 13  Sup.  Ct.  355,  arguendo. 

Distinguished  in  Manley  v.  Tow,  110  Fed.  250,  holding  no  title  to 
land  in  railroad,  purchaser  therefrom  of  piece  in  actual  and  open  pos- 
session, same  known  to  purchaser,  latter  not  bona  fide  purchaser;  St. 
Paul  etc.  Ry.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  57  Fed.  273,  holding  under 
railroad  aid  land  grants  to  Minnesota,  deeds  by  Governor  conveying 
lands  in  advance  of  point  to  which  road  was  actually  constructed  were 
voidable  only;  Cedar  Rapids  etc.  R.  R.  Co.  v.  Herring,  110  U.  S.  38, 
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28  L.  Ed.  61,  3  Sup.  Ct.  492,  New  Orleans  etc.  Ry.  Co.  v.  Parker,  143 
U.  S.  67,  36  L.  Ed.  70,  12  Sup.  Ct.  369,  Southern  Pac.  R.  R.  Co,  v. 
Wood,  124  Cal.  490,  57  Pac.  394,  and  St.  Paul  etc.  R.  Co.  v.  Ward,  47 
Minn.  44,  49  N.  W.  403,  all  holding  title  to  indemnity  lands  not  passing 
till  selection ;  St,  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  60,  17  C.  C.  A.  558, 
railroad  acquiescing  in  rejection  of  map  and  after  twenty  years  claim- 
ing under  it;  Western  Land  Co.  v.  Hamblin,  79  Iowa,  646,  44  N.  W.  809, 
rule  has  no  application  where  attempted  location  is  an  unauthorized  one; 
Savannah  etc,  Ry.  Co.  v.  Davis,  26  Fla.  920,  7  South.  29,  railroad  not 
complying  with  conditions  is  subordinate  to  homesteader  without  patent; 
dissenting  opinion  in  Oregon  Short  Line  K  Co.  v.  Stalker,  14  Idaho, 
400,  94  Pac.  69,  majority  holding  delay  of  railroad  for  seventeen  years 
in  erecting  station  on  plat  approved  by  Secretary  of  Interior  will  not 
defeat  its  right  even  though  homesteader  has  settled  on  same  in  mean- 
time. 

Right  of  foreign  corporations  to  own  real  estate.    Note,  24  L.  B.  A. 
S26. 

Claimant  of  land  granted  railroad  cannot  object  that  latter  liaa  not 
complied  with  conditions,  If  government  does  not. 

Approved  in  Spokane  etc.  Ry,  Co.  v.  Washington  etc.  Ry.  Co.,  49 
Wash.  286,  287,  95  Pac.  64,  66,  and  Spokane  etc.  Ry.  Co.  v.  Washington 
etc.  Ry.  Co.,  219  U.  S.  174,  55  L.  Ed.  162,  31  Sup.  Ct.  182,  holding  where 
two  railroads  seek  right  of  way  over  Indian  reservation,  the  one  a  gran- 
tee of  same  by  act  of  Congress,  the  other  cannot  claim  breach  of  con- 
dition of  grant;  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S.  480,  44 
L.  Ed.  553,  20  Sup.  Ct.  397,  holding  proprietor  of  land  crossed  by 
canal,  contract  of  maintenance  between  State  and  Federal  government, 
cannot  sue  State  for  default,  he  being  no  party  to  contract;  Jones  v. 
Oemler,  110  Ga.  213,  35  S.  E.  380,  holding  failure  of  lessee  from  State 
to  comply  with  conditions  working  a  forfeiture  of  lease,  only  the  State 
can  institute  proceedings  to  reclaim  the  lands;  Daily  v.  Marshall,  47 
Mont.  396,  133  Pac.  686,  holding  failure  of  newly  organized  corporation 
to  adopt  by-laws  in  accordance  with  statute  can  be  attacked  only  by 
State;  St.  Louis  etc.  Ry.  Co.  v.  McGee,  116  U.  S.  474,  29  L  Ed.  448, 
6  Sup.  Ct.  125,  to"work  reversion,  legislature  must  unambiguously  mani- 
fest such  intent;  Bybee  v.  Oregon  etc.  R.  R.  Co.,  139  U.  S.  675,  35 
L,  Ed.  307,  11  Sup.  Ct.  643,  and  Steele  v.  Walker,  115  Ala.  490,  67  Am. 
St.  Bep.  65,  21  South.  944,  both  holding  breach  of  condition  does  not 
ipso  facto  work  forfeiture ;  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165  U.  S. 
434,  41  L.  Ed.  778, 17  Sup.  Ct.  353,  United  States  may  re-enter  on  breach 
pf  condition  without  express  provision;  New  York  Indians  v.  United 
States,  170  U.  S.  25,  42  L.  Ed.  936,  18  Sup.  Ct.  637,  land  not  forfeited 
by  simple  executive  action;  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry. 
Co.,  39  Fed.  149  (overruled,  see  Angle  v.  Chicago  etc.  Ry.  Co.,  151  U.  S. 
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27,  36,  88  L.  Ed.  67),  forfeiture  declared  by  li^slature;  Southern  Pao. 
R.  Co.  ▼.  United  States,  69  Fed.  67,  16  C.  C.  A.  114,  fraud  on  govern- 
ment in  location  of  line  can  only  be  taken  advant^e  of  by  it;  Iron  Mt. 
R.  Co.  V.  Memphis,  96  Fed.  127,  37  C.  C.  A.  410,  city  ordinance  declaring 
forfeiture  is  a  law  within  prohibition  against  impairing  contracts; 
Mower  v.  Kemp,  42  La.  Ann.  1018,  8  South.  832,  State,  made  trustee, 
may  declare  lands  forfeited  for  noncompliance;  Godwin  v.  Davis,  74 
Miss.  746,  21  South.  765,  irregularities  in  selection  of  land  by  State  can- 
not be  raised  by  one  not  claiming  under  State  or  United  States;  South- 
em  Pac.  Ry.  Co.  v.  Esquibel,  4  N.  M.  343,  6  N.  M.  141,  20  Pac.  115, 
Congress  may  declare  forfeited,  though  only  right  reserved  is  to  speed 
completion ;  In  re  Brooklyn  etc.  R.  R.  Co.,  126  N.  Y.  440,  26  N.  E.  475, 
that  company  has  made  default  is  no  answer  in  suit  to  acquire  land; 
De  Lancey  v.  Piepgras,  138  N.  Y.  40,  33  N.  E.  825,  legislative  forfeiture 
cannot  be  questioned  by  strangers  to  title;  Wisconsin  Cent.  R.  Co.  y. 
Price  Co.,  64  Wis.  687,  26  N.  W.  96,  applying  rule. 

Grant  of  land  and  right  of  way  through  territory  by  Congress  is  suA- 
cient  authority  for  railroad,  without  complying  with  territorial  regulations 
for  foreign  corporationa. 

Approved  in  St.  Paul  etc.  Ry.  Co.  v.  Phelps,  137  U.  S.  538,  34  L.  Ed. 
770,  11  Sup.  Ct.  171,  Congress  may  authorize  territorial  corporation  to 
construct  railroad,  valid  after  statehood. 

Every  instrument  purporting  to  convey  land  from  original  source,  how- 
ever invalid,  creates  cloud,  if  requiring  extrinsic  evidence  to  show  invalid- 
ity, and  famishes  ground  for  equitable  relief. 

Approved  in  Chamberlain  v.  Baker,  28  Tex.  Civ.  600,  67  S.  W.  633, 
holding  no  cloud  upon  title,  grantor  seeking  to  enjoin  judgment  creditor 
selling  under  execution,  realty  held  by  plaintiff  under  conveyance  made 
and  recorded  before  levy;  Southern  Pac.  R.  R.  Co.  v.  Wiggs,  14  Sawy. 
677,  43  Fed.  339,  void  patent  to  pre-emptor  enjoined;  Smythe  v.  Henry, 
41  Fed.  710,  716,  deed  by  Indian,  invalid  by  statute,  is  cloud  on  title; 
Southern  Pac.  R.  Co.  v.  Stanley,  49  Fed.  266,  patent  issued  by  State  for 
lieu  lands  is  a  cloud;  Southern  Pac.  R.  Co.  v.  Groeck,  68  Fed.  617, 
refusing  relief  for  laches;  McNee  v.  Donahue,  76  Cal.  607,  18  Pac.  442, 
void  patent  creates  cloud ;  Stoddard  v.  Prescott,  68  Mich.  646,  25  N.  W. 
510,  certificate  of  tax  purchase  is  cloud  where  defect  is  not  on  face  of 
deed;  Butman  v.  James,  34  Minn.  661,  27  N.  W.  68,  execution  sale  and 
certificate  thereof  is  a  cloud. 

Distinguished  in  Frost  v.  Spitley,  121  U.  S.  666,  80  L.  Ed.  1012,  7 
Sup.  Ct.  1131,  no  bill  to  quiet  title  by  holder  of  equitable  title ;  Northern 
Pac.  R.  Co.  V.  Cannon,  46  Fed.  230,  no  equitable  relief  to  plaintiff  not 
in  possession;  Southern  Pac.  R.  Co.  v.  Goodrich,  57  Fed.  882,  bill  to 
quiet  title,  plaintiff  or  neither  must  be  in  possession. 
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Miscellaneous.  Cited  in  St.  Louis  &  S.  F.  R.  Co.  t.  Cross,  171  Fed. 
489,  refusing  to  uphold  law  denying  right  to  do  business  to  those  cor- 
porations seeking  to  remove  suit  on  account  of  diverse  citizenship; 
East  Alabama  Ry.  v,  Tennessee  etc.  River  R.  R.  Co.,  78  Ala.  283,  inci- 
dentally, 

106  XT.  8.  S71-379,  27  L.  Ed.  232,  1  Bop.  Ct.  881,  EX  PARTE  OXmTIS. 

Act  providing  that  certain  employees  receiving  or  giving  political  as- 
sessment to  others  are  guilty  of  a  misdemeanor,  is  confined  to  dealings  be- 
tween employees,  and  is  constitutionaL 

Approved  in  United  States  v.  Thayer,  209  U.  S.  45,  52  L.  Ed.  675,  28 
Sup.  Ct.  426,  upholding  indictment  of  one  guilty  of  soliciting  campaign 
funds  from  postal  employees;  Duf^  v.  Cooke,  239  Pa.  442,  Ann.  Gas. 
1915A,  550,  86  Atl.  1082,  approving  act  of  February  15,  1906  (P.  L.  19), 
prohibiting  political  activity  by  office  holders. 

Acts  to  promote  efficiency  and  integrity  of  public  officials,  inch  as  act 
of  1876,  prohibiting  donations  of  political  assistance,  are  within  the  power 
of  Congress. 

Approved  in  Fox  v.  Willis,  114  Ky.  947,  72  S.  W,  332,  minister  to 
foreign  country  cannot  collect  fee  for  services  in  prosecuting  claims 
against  government;  Butler  v.  White,  83  Fed.  581,  582,  and  People  v. 
Loeffler,  175  111.  611,  51  N.  E.  793,  both  holding  Civil  Service  Act  con- 
stitutional. 

Distinguished  in  Louthan  v.  Commonwealth,  79  Va.  201,  204,  52  Ant 
Rep.  629,  631,  statute  forbidding  judges  and  school  officers  to  electioneer 
is  invalid. 

Constitutionality  of  civil  service  laws.    Notes,  79  Am.  St.   Bep. 
564;  34L.B.A.  (N.  8.)  482. 

Constitutionality  of  civil  service  statutes.    Note,  Aim.  0&8.  191SB, 
1013.  1014. 

Validity  of  statute  prohibiting  political  activity  by  public  officer. 
Note,  Ann.  Gas.  1915A,  559,  561. 

jurisdiction  on  habeas  corpus  is  limited  to  power  of  court  to  commit 
the  prisoner,  and  judgment  of  lower  court  is  not  reviewable. 

Approved  in  Cuyler  v.  Atlantic  etc.  B.  Co.,  131  Fed.  99,  dischai^ng 
defendant  on  habeas  corpus  where  judgment  of  contempt  exceeded  juris- 
diction of  court;  Ex  parte  Carll,  106  U.  S.  521,  27  L.  Ed.  288,  1  Sup. 
Ct.  635,  Ex  parte  Ulrich,  43  Fed.  663,  In  re  King,  51  Fed.  435,  In  re 
Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  and  Ex  parte  Crouch,  112  U.  S. 
180,  28  L.  Ed.  691,  5  Sup.  Ct.  97,  habeas  corpus  cannot  be  used  to  cor- 
rect or  prevent  possible  future  errors;  Ex  parte  Wilson,  114  U.  S.  421, 
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29  L.  Ed.  90,  5  Sup.  Ct.  937,  allowed  where  sentence  exceeds  jurisdic- 
tion; Ex  parte  Terry,  128  U.  S.  305,  32  L.  Ed.  409,  9  Snp.  Ct.  79,  13 
Sawy.  463,  refusing  habeas  corpus  to  one  imprisoned  for  contempt; 
In  re  Frederich,'  149  U.  S.  75,  37  L.  Ed.  656,  13  Sup.  Ct.  795,  Bent^nce 
should  be  clearly  void  for  want  of  jurisdiction;  Ex  parte  Buskirk;  72 
Fed.  22,  18  C.  C.  A.  410,  excess  of  jurisdiction  allows  writ  as  well  as 
want  thereof;  Ex  parte  Rollins,  80  Va.  317,  discharging  for  detention 
tinder  unconstitutional  statute;  dissenting  opinion  in  In  re  Neagle,  135 
U.  S.  77,  84  If.  Ed.  76,  10  Sup.  Ct.  673,  majority  bringing  one  im- 
prisoned for  acting  in  pursuance  of  law  of  United  States  into  court  on 
habeas  corpus. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  108. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  B.  A.  466. 

106  XT.  8.  379-390,  27  L.  Ed.  167,  1  Sup.  Ot.  316,  GEEKIE  v.  KIBBY  OAB- 
PENTEB  00. 

Fact  that  amount  f <^  which  land  was  sold  for  unpaid  taxes  IncIndM 
five  cents  for  United  States  revenue  stamp  for  purchaser's  certificate,  held 
not  to  invalidate  sale  or  prevent  running  of  Wisconsin  statute  of  limita- 
tions barring  recovery  by  owner  after  three  years. 

Approved  in  Simoneaux  v.  White  Castle  Lumber  etc.  Co.,  112  La. 
224,  36  South.  329,  lapse  of  statutory  period  cures  failure  of  ta^  col- 
lector to  offer  part  before  whole;  Bardon  v.  Land  etc.  Imp.  Co.,  157 
U.  S.  333^  89  If.  Ed.  721, 15  Sup.  Ct.  652,  three  years  after  record  liilrges 
tax  deed  of  defects;  Bronson  v.  St.  Croix  Lumber  Co.,  44  Minn.  352, 
46  N.  W.  571,  Wisconsin  tax  deed  conclusive  after  lapse  of  time,  land 
being  unoccupied.  * 

Distinguished  in  Gates  v.  Kelsey,  67  Ark.  525,  22  S.  W.  163,  holder 
of  void  tax  title,  not  in  possession,  does  not  acquire  title  by  limitation. 

Validity  of  titl^  acquired  by  possession  under  tax  deed  valid  on 
face  for  period  of  statute  of  limitations  protecting  tax  titles. 
Note,  16  Ann.  Oas.  1148. 

Statutory  limitation  of  time  for  relief  against  tax  deed  as  affect- 
ing right  to,  set'  up  invalidity  of  tax  title.  Note,  46  L.  B.  A. 
(K.  S.)  1066,  1068. 

Judgment  in  replevin  against  under-sheriff  individually,  he  not  having 
possession  of  property,  is  not  binding  on  sheriff,  not  made  a  party,  who  has 
possession  of  property. 

Approved  in  Grand  Lodge  A.  0.  U.  W.  v.  Graham,  96  Iowa,  61i,  31 
L.  B.  A.  140,  65  N.  W.  841,  adjudication  qu  prior  suit  is  not  bihdtiig 
on  those  not  parties. 
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Owner  sning  for  goods  and  sheriff  in  possession  for  expenses  may  join 
in  suit  for  conyergion,  and  damages  of  each  added  in  Judgment  for  plain- 
tiffs. 

Approved  in  First  Nat.  Bank  v.  Knoll,  7  Kan.  App.  356,  52  Pac.  621, 
mortgagor  and  mortgagee  may  join  in  replevin. 

■ 

106  tJ.  S.  391-395,  27  L.  Ed.  219,  1  Sup.  Ct.  350,  IiANDSDAIf  ▼.  SBCTTH. 

EQLOity  refuses  relief  to  those  delaying  nnreasonahle  time,  without  set- 
ting out  explanation  in  bill,  and  question  may  be  ralsM  on  demurrer  thereto. 
Approved  in  In  re  International  Mineral  Co.,  222  Fed.  427,  holding 
delay  of  three  years  was  too  long  in  seeking  to  set  aside  conveyance  of 
bonds ;  Parker  v.  Parker,  222  Fed.  192,  137  C.  C.  A.  626,  holding  delay 
of  wjife  in  asserting  rights  after  desertion  by  hnsband  will  not  defeat 
rights  to  community  property;  The  Samuel  Little,  221  Fed.  321,  137 
C.  C.  A-  136,  holding  delay  of  few  months  in  asserting  claim  against 
vessel  for  wages  will  not  defeat  priority;  United  States  v.  Puget  Sound 
Traction,  Light  &  Power  Co.,  215  Fed.  439,  holding  United  States  is 
bound  hy  six  year  limitation  in  suing  to  set  asi^f ,  patent  to  land ;  Bower 
V.  Stein,  165  Fed.  234,  refusing  to  set  aside  foreclosure  after  delay  of 
nine  years ;  Eddy  v.  San  Francisco,  162  Fed.  445,  89  C.  C.  A.  327,  hold- 
ing delay  of  twenty-five  years  in  suing  city  to  compel  collection  of 
money  to  pay  bonds  will  bar  relief;  Thurmond  v.  Chesapeake  etc.  Ry. 
Co.,  140  Fed.  699,  72  C.  C.  A.  191,  sustaining  demurrer  to  bill  to  enforce 
specific  performance  for  laches;  Kessler  v.  Ensley  Co.,  123  Fed.  563, 
holding  Federal  court  of  equity  will  not  relieve  against  fraudulent  con- 
veyance within  the  ten  years  allowed  by  statute  in  which  to  commence 
action  because  of  laches;  Potts  v.  Alexander,  118  Fed.  886,  holding 
plaintiff's  application  to  file  replication  nunc  pro  tunc  after  order  dis- 
missing cause  for  failure  to  file  same  should  be  denied  for  une>^lained 
laches;  Nash  v.  Ingalls,  101  Fed.  649,  41  C.  C.  A.  546,  holding  suit  gov- 
erned by  State  statute,  one's  laches  due  to  inexcusable  neglect  do  not  pre- 
vent bar  by  limitation ;  Cole  v.  Birmingham  Union  Ry.  Co.,  143  Ala.  434, 
39  South.  405,  holding  stockholder's  suit  to  set  aside  ultra  vires  transfer 
barred  by  laches;  Elliott  v.  Elliott,  3  Alaska,  373,  holding  wife  obtain- 
ing divorce  in  1903,  and  obtaining  settlement  of  property  rights  was 
barred  from  seeking  interest  in  mine  under  contract-  of  1898 ;  Williams 
V.  Woodruff,  35  Colo.  66,  5  L.  R.  A.  (N.  S.)  986,  85  Pac.  102,  refusing 
to  enforce  interest  in  estate  after  delay  of  thirteen  years;  Cammack 
V.  ,:Carpenter,  3  App.  D.  C.  229,  refusing  to  enforce  conveyance  after 
lapse  of  seventeen  years;  King  v.  Dekle,  53  Fla.  953,  43  South.  589, 
holding  where  heirs,  suing  to  set  aside  judgment  against  estate,  allege, 
minority  at  time  of  transaction  complained  of,  general  demurrer  for 
laches  will  not  be  good;  Sinclair  v.  Gunzenhauser,  179  Ind.  132,  98 
N.  E.  56,  holding  suit  in  1908  to  vacate  foreclosure  proceedings  of  1877 
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was  barred  by  laches ;  Kavanaugb  v.  Flavin,  35  Mont.  138,  88  Pac.  766, 
refusing  to  decree  interest  in  mine  after  delay  of  twelve  years  in  as- 
serting same ;  Patterson  v.  Hewitt,  U  N.  M.  23,  42,  55  L.  B.  A.  658,  66 
Pac.  558,  654,  holding  action  to  enforce  trust  isx  mine  barred  by  laches; 
Good  V.  Queen's  Run  Fire  Brick  Co.,  224  Pa.  502,  73  AtL  908,  holding 
delay  of  five  years  would  bar  right  to  enjoin  use  of  street  for  sidetracks 
of  brick  company;  Hanson  v.  Sommers,  105  Minn.  439,  117  N.  W.  843, 
refusing  to  declare  equitable  lien  on  property  after  delay  of  fourteen 
years ;  Phillips  v.  Piney  Coal  Co.,  53  W.  Va.  548,  44  S.  E.  776,  holding 
married  woman  statutorily  authorized  to  act  in  respect  to  her  separate 
property^  places  her  on  equal  footing  with  feme  sole  regarding  laches ; 
Beecher  v.  Foster,  51  W.  Va.  617,  42  S.  E.  652,  holding  statute  of  limi- 
tations begins  to  run  against  implied  trust  from  time  wrong  was  com- 
mitted by  which  person  becomes  chargeable  as  trustee  by  implication; 
WoUensak  y.  Reiher.  115  U.  S.  102,  29  L.  Ed.  362,  5  Sup.  Ct.  Il40, 
sustaining  demurrer  to  bill  for  infringement,  no  explanation  of  delay; 
PhiUippi  V.  Phillippi,  115  U.  S.  157,  29  K  Ed.  340,  5  Sup.  Ct.  1184, 
refusing  relief  on  repudiated  express  trust  for  laches ;  Bruner  v.  Finley, 
187  Pa.  St.  407,  41  Atl.  341,  laches  may  apply  to  purchase  by  trustee; 
Wood  V.  Fox,  8  Utah,  401,  32  Pac.  52,  holding  statute  of  limitation 
runs  against  repudiated  trust;  Speidel  v.  Henrici,  120  U.  S.  387,  30 
li.  Ed.  720,  7  Sup.  Ct.  612,  applied  to  delay  for  fifty  years  to  claim 
interest  in  fund;  Bryan  v.  Kales,  134  U.  S.  135,  83  L.  Ed.  838,  10  Sup. 
Ct.  437,  holding  no  laches  herein;  Mackall  v.  Casilear,  137  U.  S.  566, 
84  L.  Ed.  779,  11  Sup.  Ct.  181,  witness  dead,  transactions  obscured  no 
relief  after  nineteen  years;  Underwood  v.  Dugan,  139  U.  8.  383,  35 
L.  Ed.  199,  11  Sup.  Ct.  619,  bill  dismissed  after  twenty  years'  delay 
with  notice  by  ancestor,  and  twenty-five  years'  possession  by  good-faith 
purchaser ;  Hammond  v.  Hopkins,  14B  U.  S.  250,  264,  36  L.  Ed.  145,  150, 
12  Sup.  Ct.  427,  432,  twenty  years'  delay,  open  sale  by  trustee  not  set 
aside;  Ware  v.  Galveston  City  Co.,  146  U.  S.  116,  36  L.  Ed.  910,  13 
Sup.  Ct.  38,  thirty-five  years'  delay,  bill  not  showing  diligence  in  dis- 
covering fraud,  dismissed;  Hardt  v.  Heidweyer,  152  U.  S.  560,  38  L.  Ed. 
552,  14  Sup.  Ct.  674,  delay  in  setting  aside  assignment  should  show 
how  knowledge  was  obtained  and  why  not  «before ;  Abraham  v.  Ord- 
way,  158  U.  S.  420,  89  L.  Ed.  1039,  16  Sup.  Ct.  895,  delay  of  many  years 
after  becoming  feme  sole  to  set  aside  trust  deed  is  laches;  Willard  v. 
Wood,  164  U.  S.  524,  41  L.  Ed.  540, 17  Sup.  Ct.  181,  Credit  Co.  v.  Arkan- 
sas Cent.  R.  Co.,  5  McCrary,  34,  15  Fed.  55,  and  Kelly  v.  Green  Bay 
etc.  R.  Co.,  80  Wis.  335,  50  N.  W.  189,  all  holding  equity,  of  its  own 
motion,  refuses  relief  for  laches;  Edison  Elec.  Light  Co.  v.  Equitable 
Ijife  etc.  Soc,  55  Fed.  479,  480,  laches  may  be  raised  by  plea,  holding 
olevep  years'  delay  bars  patentee ;  Bell  v.  Hudson,  73  Cal.  289,  2  Am. 
St,  R^.  794,  14  Pac.  793,  laches  raised  by  demurrer  that  does  not  state 
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facts  sufficient  to  constitute  cause  of  action;  Kerfoot  ▼.  Billings,  160 
111.  669,  43  N.  E.  806,  bill  failing  to  show  excuse  for  delay  may  be  de- 
murred to  generally  or  specially;  Belt  t.  Bowie,  65  Md.  355,  4  Atl.  298, 
statute  of  limitations  may  be  raised  by  demurrer;  Whitney  ▼.  Fox,  166 
U.  S.  648,  41  L.  Ed.  1149,  17  Sup.  Ct.  717,  delay  till  adversary  incapable 
of  transacting  business  bars  bill,  though  limitations  have  not  run ;  Penn- 
sylvania Mutual  Life  Ins.  Co.  v.  Austin,  168  U.  S.  697,  42  L.  Ed.  681, 
18  Sup.  Ct.  228,  not  merely  lapse  of  time,  but  change  in  conditions,  is 
basis  of  laches ;  Kittle  v.  Hall,  24  Blatchf .  188,  29  Fed.  511,  under  eii^ 
cumstance,  seven  years'  delay  in  action  for  infringement  not  barred; 
Brick  V.  Staten  Island  Ry.  Co.,  25  Fed.  554,  bill  for  infringement  within 
six  months  is  no  laches;  Foster  v.  Mansfield  etc.  B.  Co.,  36  Fed.  639, 
foreclosure  not  set  aside  for  fraud,  no  reason  being  shown  for  ten  years* 
delay;  Cornell  v.  Qreen,  43  Fed.  109,  thirteen  years'  delay  in  redeem- 
ing unexplained,  bill  dismissed;  Kenney  v.  Contner,  43  Fed.  710,  fif- 
teen years  and  death  of  witnesses,  deed  not  set  aside;  Van  Vleet  t. 
Sledge,  45  Fed.  748,  suit  to  reform  after  nine  years  disallowed,  delay 
not  explained ;  Naddo  v.  Bardon,  47  Fed.  786,  twenty  years'  delay,  pur- 
chase of  land  by  attorney  not  set  aside;  St.  Paul  etc.  Ry.  Co.  v.  Sage, 
49  Fed.  324, 1  C.  C.  A.  256,  laches  bars  where  ignorance  of  fraud  is  due 
to  inexcusable  neglect;  Naddo  v.  Bardon,  51  Fed.  498,  2  C.  C.  A.  335, 
allegation  of  nonresidence  and  poverty  is  no  excuse;  Caulk  v.  Pace, 
53  Fed.  715,  3  C.  C.  A.  631,  disallowing  claim  to  land  greatly  improved 
and  value  increased;  Hinchman  v.  Kelley,  54  Fed.  66,  4  C.  C.  A.  189, 
delay  of  nineteen  years  to  claim  trust,  six  years  after  death  of  alleged 
trustee,  bars  claim;  HoUaday  v.  Land  etc.  Imp.  Co.,  57  Fed.  792,  6 
C.  C.  A.  560,  twenty-four  years  bars  attack  on  partnership  settlement, 
books  being  destroyed  and  parties  dead;  Prince's  Metallic  Paint  Co.  v. 
Prince  Mfg.  Co.,  57  Fed.  944,  6  C.  C.  A.  647,  trademark  used  with 
acquiescence  for  eight  years,  suit  is  barred;  Halsey  v.  Cheney,  68  Fed. 
768,  15  C.  C.  A.  656,  principal  for  ten  years,  while  free  from  agent's 
control,  failed  to  set  aside  agent's  transaction,  executors  are  barred; 
Dugan  V.  O'Donnell,  68  Fed.  992,  impediments  in  way  of  earlier  suit 
should  be  set  out;  McMonagle  v.  McGlinn,  85  Fed.  92,  holding  reasons 
for  delay  not  sufficient  to  excuse  laches;  Hubbard  v.  Manhattan  Trust 
Co., -87  Fed.  60,  30  C.  C.  A.  520,  distinct  averments  as  to  discovery  of 
fraud,  otherwise  demurrer;  Hemmiok  v.  Standard  Oil  Co.,  91  Fed.  334, 
33  C.  C.  A.  547,  ten  years'  delay  in  setting  aside  partnership  account 
not  excused  by  nonresidence ;  Mueller  v.  Mueller,  95  Fed.  159,  37  C.  C.  A. 
392,  precarious  business  turned  into  thriving  one,  delay  bars  suit;  Year- 
Icy  V.  Cockey,  68  Md.  179,  11  Atl.  588,  settlements  of  estate  acquiesced 
in  for  many  years  by  next  of  kin,  descendants  barred;  Perkins  v.  Lane, 
82  Va.  64,  lapse  of  time,  death,  destruction  of  record,  suit  barred ;  Terry 
V.  Fontaine,  83  Va.  456,  denying  creditor's  bill  to  set  aside  conveyance 
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after  ten  years  without  explanation;  Rogers  y.  Van  Nortwiek,  87  Wis. 
429,  58  N.  W.  762,  three  years  precludes  transfer  of  stock  greatly  in- 
creased in  value;  Melms  v.  Pabst  Brewing  Co.,  93  Wis.  174,  57  Am.  St. 
BiOp.  912,  &6  N.  W.  524,  delay  to  investigate  till  large  «ams  invested, 
parties  dead,  suit  barred. 

Distinguished  in  Just  v.  Idaho  Canal  &  Improvement  Co.,  16  Idaho, 
653,  183  Am.  St  Rep.  140,  102  Pac.  385,  holding  where  no  material 
change  has  occurred  in  parties,  laches  will  not  bar  relief;  Dierks  v. 
Martin,  16  Neb.  122, 19  N.  W.  599,  not  applicable  to  trustee  acknowledg- 
ing right  of  beneficiaries. 

Disapproved  in  Drake  v.  Wild,  65  Vt.  617,  27  AtL  429,  laches  not 
available  by  demurrer. 

Equity— Stale  claim.    Note,  28  Am.  St.  Rep.  149. 

Delay  of  forty-five  yean  ban  redemption  of  forfeited  lease  ftom  land- 
lord for  nonpayment  of  rent. 

Approved  in  De  Roux  v.  Girard,  112  Fed.  96,  50  C.  C.  A.  136,  hold- 
ing heirs  of  mortgagor  cannot  impeach  mortgage  for  fraud  forty  years 
after  mortgage  was  executed  and  thirty-three  years  after  foreclosure 
and  sale,  possession  having  been  notorious;  Old  Times  Distillery  Co.  v. 
Casey,  104  Ky.  620,  84  Am.  St.  Rep.  480,  42  L.  R.  A.  468,  47  S.  W.  611, 
holding  two  distillery  concerns  using  same  brand  ten  years,  one  cannot 
claim  uncertain  prior  right  against  other,  latter  having  spent  large 
sums  in  advertising  same ;  Wampol  v.  Kountz,  14  S.,  D.  338,  85  N.  W. 
596,  holding  one  passively  permitting  another  to  purchase  in  good  faith 
unoccupied  land  cannot  assert  title  thereto  after  thirteen  years,  ven- 
dor's forgery  having  been  knowingly  concealed;  Scott  v.  Crounch,  24 
Utah,  389,  67  Pac.  1071,  holding  deceased  locator  of  mine  permitting 
others  to  work  same  for  fifteen  years,  administrator  cannot  hold  paten- 
tee as  trustee,  deed  of  mine  being  lost  and  unrecorded. 

Miscellaneous.  Cited  in  Marshall  v.  Hall,  51  W.  Va.  580,  42  S.  E. 
646,  holding  "H."  purchasing  twelve  thousand  dollar  farm,  paying  nine 
thousand  dollars  and  giving  receipt  for  three  thousand  dollars  legacy 
left  him  in  trust,  same  remains  lien  against  land  for  cestui 's  benefit. 

106  U.  S.  305-399,  27  K  Ed.  60,  1  Sup.  Ct.  312,  KING  v.  CORNELL. 

Repeals  by  implication  are  not  favored,  but  where,  in  acts  not  wholly 
repugnant,  the  latter  covers  the  whole  subject  of  the  earlier,  and  embraces 
new  provisions  plainly  appearing  to  be  substitutes  for  the  iirst,  it  repeals. 

Approved  in  Rainey  v.  W.  R.  Grace  &  Co.,  231  U.  S.  709,  58  L.  Ed. 
447,  34  Sup.  Ct.  242,  holding  clerk  of  Circuit  Court  of  Appeals  not 
entitled  to  fee  for  indexing  record  on  appeal ;  Hemmer  v.  United  States, 
204  Fed.  907,  123  C.  C.  A.  194,  holding  act  of  July  4,  1884,  c.  180, 
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23  Stat.  96,  did  not  extend  time  of  alienation  of  those  Indian  lands 
panted  under  act  of  March  3,  1875,  c.  131,  §  15,  18  Stat.  420 ;  Southern 
Pac.  Co.  V.  Bartine,  170  Fed.  741,  holding  act  of  Nev.  March  5,  1907, 
regarding  regulation  of  railroads,  repealed   all  former  legislation  on 
subject;   United  States  v.  Wood,  168  Fed.  443,  holding  Chinese  Ex- 
clusion Act  of  May  6,  1882,  was  repealed  by  act  of  Sept.  13,  1888, 
e.  1015,  25  Stat.  478;  The  Adula,  127  Fed.  858,  holding  Rev.  Stats., 
§§  4646,  4647,  giving  district  attorney  sum  not  exceeding  three  thou- 
sand dollars  for  services  in  prize  cases  beyond  legal  compensation  not 
repealed  by  general  salary  act;  Roberts  v.  Pacific  etc.  Ry.  &  Nav.  Co., 
121  Fed.  789,  holding  plaintiff  suing  in  his  own  State  may  sue  citizen 
of  another  and  an  alien  as  defendants  in  Federal  court  under  Judiciary 
Act  of  1887-^;  Lloyd  v.  Supreme  Lodge  K.  of  P.,  98  Fed.  71,  38 
C.  C.  A.  654,  holding  subsequent  change  of  conditions  of  life  insurance 
policy  permitted  by  by-laws  depend  upon  whether  disca.se  causing  death 
became  fatal  before  or  after  by-laws  took  effect;  State  v.  Dudley,  123 
La.  443,  49  South.  14,  holding  act  of  legislation  No.  207,  p.  311,  pre-  • 
scribed  limit  of  ducks  to  be  twenty-five;  State  v.  Henderson,  120  La. 
542,  45  South.  433,  refusing  to  allow  district  attorney  commission  on 
fines  recovered;  Pratt  Institute  v.  City  of  New  York,  183  N.  Y.  157, 
75  N.  E.  1121,  holding  general  tax  law  exempting  educational  institu- 
tions repeals  special  exempting  act;  State  v.  Cooper,  18  N.  D.  587,  120 
N.  W.  880,  holding  under  amendment  of  section  4449  of  Revised  Codes 
of  1905,  foreign  insurance  company  was  allowed  to  hail  insurance  busi- 
ness ;  In  re  Troy  Press  Co.,  187  N.  Y.  285,  79  N.  E.  1008,  allowing  man- 
damus to  newspaper  to  compel  publication  of  tax  notices  in  its  issue: 
Red  Rock  v.  Henry,  106  U.  S.  601,  27  L.  Ed.  253,  1  Sup.  Ct.  438,  statute 
not  repealed  by  later  affirmative  statute  unless  conflict  is  irreconcilable 
or  as  above;  Pana  v.  Bowler,  107  U.  S.  538,  27  L.  Ed.  428,  2  Sup.  Ct. 
712,  act  of  1869  of  Illinois  removed  limitation  in  act  of  1861;  United 
States  v.  Aufl'mordt,  122  U.  S.  209,  30  L.  Ed.  1186,  7  Sup.  Ct.  1186, 
§  2864,  Rev.  Stats,  for  forfeiture  of  value  of  merchandise,  is  repealed 
by  §  12,  c.  391,  18  Stat.  188 ;  Fisk  v.  Henarie,  142  U.  S.  468,  35'  L.  Ed. 
1083,  12  Sup.  Ct.  210,  act  of  1887  repealed  subd.  3  of  §  639,  Rev.  SUts. ; 
Frost  V.  Wenic,  157  U.  S.  58,  39  L.  Ed.  619,  15  Sup.  Ct.  537,  applying 
both  act  of  1880  and  Osage  treaty;  The  Paqucte  Habana,  176  U.  S. 
685,  44  L.  Ed.  320,  20  Sup.  Ct.  290,  act  of  1891,  supreme  court  has 
jurisdiction   of  appeals  in  prize   cases,   disregarding   amount;   United 
States  V.  Auffmordt,  19  Fed.  897,  Moiety  Act  of  1874  supersedes  §§  2839 
and  2864,  Rev.  Stats.;  Auprust  v.  Calloway,  35  Fed.  385,  law  confiniiur 
assignments  to  certain  cases  repeals  prior  general  right ;  Erwin  v.  United 
States,  37  Fed.  478,  2  L.  R.  A.  233,  act  of  1886,  compensation  for  court 
officers,  repealqd  by  act  of  1887;  United  States  v.  Crawford,  47  Fed. 
569,  applied  to  law  as  to  attorneys'  contracts  with  Indians;  La  Repub- 
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lique  Francaise  ▼.  Schultz,  57  Fed.  40,  treaty  with  France  of  1883  re- 
peals that  of  1869;  Mack  v.  Jastro,  126  Cal.  133,  68  Pac.  373,  County 
Government  Act  of  1897  repeals  that  of  1893;  Sheriff  v.  Gall,  43  La. 
Ann.  961,  10  South.  6,  License  Act  of  1890  supersedes  act  of  1886; 
Opinion  of  the  Justices,  66  N.  H.  669,  33  Atl.  1097,  laws  of  1844,  pro- 
viding railroads  might  be  taken,  repeals  other  statutory  provisions; 
In  re  New  York  Institution,  121  N.  Y.  241,  24  N.  E.  380,  New  York 
Consolidation  Act  repealed  prior  acts;  State  v.  Currie,  3  N.  D.  318,  55 
N.  W.  861,  and  Collins  v.  State,  3  S.  D.  24,  51  N.  W.  778,  both  holding? 
appropriation  of  less  than  creating  statute,  for  salary,  is  all  that  may 
be  recovered;  Busby  v.  Riley,  6  S.  D.  405,  61  N.  W.  165,  section  3111 
of  Compiled  Laws,  as  to  stockholders'  liability,  repealed  by  section 
2933 ;  State  v.  Tomahawk  City  Council,  96  Wis.  86,  71  N.  W.  91,  hold- 
ing charter  provision  as  to  bond  issues  not  repugnant  to  general  law. 

Implied  repeal  of  statute  by  code,  revision  ox  re-enactment.    Note, 
5  Ann.  Gas.  202. 

Under  act  of  1875,  alien  defendants,  with  separable  controversy,  may 
not  remove. 

Approved  in  O'Conor  v.  Texas,  202  U.  S.  507,  60  L.  Ed.  1126,  26  S^). 
Ct.  726,  reaffirming  rule;  Ryan  v.  Ohmer,  233  Fed.  166,  H.  G.  Baker  & 
Bro.  V.  Pinkham,  211  Fed.  732,  and  Ladew  v.  Tennessee  Copper  Co., 
179  Fed.  256,  all  holding  suit  against  citizen  of  another  State  and  an 
alien  is  within  jurisdiction  of  Circuit  Court;  Iowa  Lillooet  Gold  Min. 
Co.  T.  Bliss,  144  Fed.  457,  holding  action  against  guaranty  company 
separable  from  action  against  principal  and  removable;  Laden  v.  Mock. 
130  Fed.  879,  65  C.  C.  A.  361,  petition  for  removal  must  show  that  car»li 
party  is  citizen  of  some  State;  Roberts  v.  Pacific  etc.  Nav.  Co.,  104 
Fed.  577,  holding,  although  time  for  filing  petition  has  expired,  State 
court  may  permit  amendment  of  removal  petition  if  allegation  shows 
citizenship  of  petitioner  to  be  same  as  at  commencement;  Woodrum  v. 
Clay,  33  Fed.  899,  and  Merchants*  Cotton  Press  etc.  Co.  v.  Insurance 
Co.  of  North  America,  151  U.  S.  386,  38  L.  Ed.  204,  14  Sup.  Ct.  373. 
both  holding  alien  cannot  remove  for  separable  controversy  under  act 
of  1887;  Meyer  v.  Herrera,  41  Fed.  66,  no  suit  by  citizens  against  alien 
temporarily  in  district;  Insurance  Co.  of  North  America  v.  Delaware 
Mut.  Ins.  Co.,  50  Fed.  257,  quaere,  as  to  whether  aliens  may  remove 
under  act  of  1887 ;  Creagh  v.  Equitable  Life  Assur.  Soc,  88  Fed.  2,  alien 
with  separable  controversy  may  not  remove,  though  he  has  made  declara- 
tion of  intention;  Tracy  v.  Morel,  88  Fed.  803,  and  Guarantee  Co.  of 
North  America  v.  Fii-st  Nat.  Bank,  95  Va.  483,  28  S.  E.  910,  both  holding 
alien  may  not  remove  for  separable  controversy;  Goodsell  v.  Delta  etc. 
Land  Co.,  72  Miss.  584,  18  South.  453,  arguendo. 
XI— 62 
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Removal   of   cause   because    of   separable   controvergy.     Note,   5 
L.  B.  A.  (N..  S.)  52,  54. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  843. 

Second  subdiviBion  of  section  6S9,  Bev.  Stats.*  permitting  alien  wltli 
separable  controversy  to  remove  a  cause,  was  repealed  by  act  of  1875. 

Approved  in  Holland  v.  Chambers,  110  U.  S.  60,  28  K  Ed.  70,  3  Sup. 
Ct.  427,  cause  not  removable  afjter  trial,  and  new  trial  ordered  and 
term  ended;  United  States  v.  lEuffmaster,  13  Sawy.  282,  35  Fed.  82, 
Circuit  Courts  without  jurisdiction  wherein  United  States  is  plaintiff, 
unless  amount  exceeds  five  hundred  dollars;  Mayor  v.  Independent 
Steamboat  Co.,  21  Fed.  593,  suit  only  removable  where  separable  con- 
troversy; Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  854,  1  L.  B.  A.  69, 
defendant  may  remove  for  local  prejudice,  though  all  are  not  of  dif- 
ferent State;  Eldred  v.  Becker,  60  Wis.  46,  18  N.  W.  644,  petition  for 
removal  after  term  at  which  it  could  first  be  tried  is  too  late';  Jones  v. 
Foster,  61  Wis.  27,  28,  30,  20  N.  W.  785,  786,  787,  removal  must  be  made 
before  any  trial  in  State  court ;  Northern  Pacific  Terminal  Co.  v.  Lowen- 
berg,  9  Sawy.  351,  18  Fed.  342,  aiguendo. 

Distinguished  in  Ayers  v.  Watson,  113  U.  S.  597,  28  L.  Ed.  1094,  5 
Sup.  Ct  642,  party  removing  is  estopped  to  object  it  was  not  made  in 
time;  Bates  v.  Baltimore  etc.  R.  R.  Co.,  39  Ohio  St.  165,  both  holding 
third  clause  of  section  639  not  repealed  by  act  of  1875;  Baltimore  etc. 
R.  R.  Co.  V.  Bates,  119  U.  S.  467,  30  L.  Ed.  437,  7  Sup.  Ct.  286,  and 
United  States  v.  Shaw,  39  Fed.  434,  limitation  of  amount  necessary  to 
give  Circuit  Court  jurisdiction,  in  act  of  1887  does  not  apply  where 
United  States  is  plaintiff. 

106  U.  S.  399-108,  27  L.  Ed.  245,  1  Sup.  Ot.  473,  HEMIKOWAY  v.  STAN- 
SELL. 

Where  regular  State  officers  are  made  members  of  board  of  levee  com- 
missioners, vice  others  removed,  suit  may  be  continued,  notwitlistaading 
change. 

Approved  in  Kuhn  v.  Thompson,  168  Mich.  522,  134  N.  W.  727,  hold- 
ing board  of  education  of  city  of  Detroit  was  separate  organization 
from  State  board  of  education  for  same  district;  State  v.  Woodruff,  83 
Miss.  114,  36  South.  80,  holding  under  Laws  1876,  p.  174,  auditor  and 
treasurer  can  be  sued  as  successors  of  levee  commissioners. 

Part  payment  as  satisfaction  of  claim  against  government.  State, 
eounty  or  municipality.    Note,  Ann.  Gas.  1914D,  825. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  B.  A.  796. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  aocortl 
and  satisfaction.     Note,  42  L.  R.  A.  (N.  S.)  121. 
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106  tr.  &  40a-41S,  27  L.  Ed.  169,  1  Sap.  Ct.  307,  HODGES  ▼.  EASTON. 

Wlimre  Terdict  is  confined  to  part  of  issue,  no  Judgment  can  be  rendered 
upon  it 

Approved  in  Hill  ▼.  Walker,  167  Fed.  254,  92  C.  G.  A.  633,  holding 
jnrisdietion  of  eonrt  is  assumed  where  proper  allegations  are  made  and 
same  is  only  overthrown  by  strongest  evidence ;  Sun  Mutual  Ins.  Co.  v. 
Ocean  Ins.  Co.,  107  U.  S.  501,  27  L.  Ed.  342,  1  Sup.  Ct.  592,  essential 
fact  not  found  by  court,  but  stated  as  conclusion  of  law,  not  following, 
it  is  reversed;  Saltonstall  v.  Birtwell,  150  U.  S.  420,  37  L.  Ed.  1129,  14 
Sup.  Ct.  170,  findings  insufficient  in  suit  to  recover  duties,  judgment 
may  not  be  directed ;  Ward  v.  Cochran,  150  U.  S.  608,  37  L.  Ed.  1198, 
14  Sup.  Ct.  234,  judgment  in  ejectment  on  special  verdict  set  aside, 
where  adverse  possession  is  not  found  actual  and  exclusive;  McElwee 
V.  MetropHtan  Lumber  Co.,  69  Fed.  319,  1  C.  C.  A.  232,  incomplete 
special  findings,  inconsistent  with  general  verdict,  should  be  ignored; 
Perea  v.  Colorado  Nat.  Bank,  6  N.  M.  9,  15,  27  Pac.  325,  326,  judge 
may  not  supplement  incomplete  findings  of  jury. 

What  special  verdict  must  contain.    Note,  24  L.  R.  A.  (K.  8.)  86, 
77. 

Thongb  jury  may  be  waived  in  writing,  it  cannot  be  taken  away  by 
court,  and  every  presumption  on  appeal  is  against  waiver;  bence^  where 
Judgment  in  Circuit  Court  was  based  on  special  verdict  and  "facts  conceded 
or  not  disputed  at  the  trial,"  but  no  waiver  of  Jury  appears  on  record,  it 
will  not  be  presumed,  and  Judgment  must  be  reversed. 

Approved  in  Slocum  v.  New  York  life  Ins.  Co.,  228  U.  S.  384,  387, 
Ann.  Gas.  1914D,  1029,  57  L.  Ed.  888,  890,  33  Sup.  Ct.  523,  holding  Circuit 
Court  in  reversing  ju^ment  cannot  direct  contrary  verdict,  but  must 
award  new  trial;  Columbus  Compress  Co.  v.  United  States  Fidelity  etc. 
Co.,  186  Fed.  488, 108  C.  C.  A.  465,  holding  announcement  in  open  court 
that  both  parties  waive  jury  is  not  sufficient  to  inform  appellate  court; 
Bowman  v.  Atchison  T.  ft  S.  F.  Ry.  Co.,  184  Fed.  699,  106  C.  C.  A.  651, 
holding  where  verdict  is  directed,  same  should  actually  be  returned; 
Swift  ft  Co.  V.  Jones,  145  Fed.  492,  76  C.  C.  A.  253,  holding  Circuit 
Court  had  no  power  to  refer  issues  of  fact  in  case  at -common  law  to 
master;  Allen  v.  Parmalee,  142  Fed.  363,  73  C.  C.  A.  402,  reversing 
directed  verdict  in  trespass  to  try  title  and  remanding  to  jury;  Con- 
solidated Gold  ft  Sapphire  Min.  Co.  v.  Struthers,  41  Mont.  571,  572,  573, 
111  Pac.  155,  156,  holding  where  defendant  fails  to  make  out  case, 
irregularity  of  court  in  dismissing  jury  and  entering  judgment  will  not 
be  disturbed  on  appeal;  Chessman  v.  Hale,  31  Mont.  591,  79  Pac.  258, 
holding  right  to  jury  not  waived  in  action  for  damages  and  injunction ; 
Ward  V.  Gradin,  15  N.  D.  657,  109  N.  W.  60,  reversing  judgment  for 
error  in  entering  judgment  on  return  of  special  verdict  only;  Simmons 


106  U.  S.  413-428        NOTES  ON  U.  S.  REPORTS.  980 

V.  State,  76  Ohio  St.  352,  9  Ann.  Gas.  260,  79  N.  E.  557,  holding  silence 
on  part  of  accused  cannot  be  deemed  to  be  waiver  of  trial  by  jury; 
^  Madison  Co.  v.  Warren,  106  U.  S.  623,  27  L.  Ed.  311,  2  Sup.  Ct.  86,  jury 
t  not  waived  in  Writing,  error  at  trial  not  reviewable;  Bayli?  v.  Travelers* 
Ins.  Co.,  113  U.  S.  321,  28  L.  Ed.  991,  5  Sup.  Ct.  497,  judgment  on  an 
opinion  of  court  as  to  effect  of  evidence  is  Brror;  Thomas  v.  American 
etc.  Mtg.  Co.,  47  Fed.  559,  12  L.  B.  A.  689,  holding  note  falling  due  ou 
default  of  interest  is  not  an  unconditional  contract,  waiving  jury,  in 
Georgia;  Bowman  v.  Wheaton,  2  Kan.  App.  584,  44  Pac.  751,  jury  may 
be  directed,  but  if,  on  polling,  two  dissent,  judgment  may  not  be  en- 
tered thereonj  dissenting  opinion  in  Lawton  v.  Carpenter,  195  Fed. 
368,  115  C.  C.  A.  264,  majority  holding  where  both  parties  seek  directed 
verdict,  same  will  be  considered  submission  to  court,  and  appellate  court 
can  only  review  questions  of  law;  dissenting  opinion  in  Quinlan  y.  Green 
County,  157  Fed.  48,  19  L.  R.  A.  (N.  S.)  849,  84  C.  C.  A.  537,  majority 
discussing  liability  of  county  on  bonds  issued  in  furtherance  of  railroad. 
Distinguished  in  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  515,  3S 
L.  Ed.  437,  10  Sup.  Ct.  179,  court  may  disregard  verdict  in  equity  suit; 
dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  424, 
425,  Ann.  Oa«.  1914D,  1029,  57  L.  Ed.  904,  33  Sup.  Ct.  523,  majority 
liolding,  Circuit  Court  in  reversing  judgment  cannot  direct  contrary  ver- 
dict, but  must  award  new  trial. 

Right  of  appellate  court,  upon  granting  new  trial,  to  limit  issues  to 
be  tried  by  jury.    Note,  7  Ann.  Cas.  118, 

Power  to  limit  issues  in  granting  new  triaL    Note,  L.  B.  A.  1915E, 
246. 

106  U.  8.  413-422,  27  I>.  Ed.  166,  1  Sap.  Ct.  800,  WAI.K£B*S  EXEOUTOBS 
▼.  UNITED  STATES. 

Purchase  by  resident  of  Memphis  of  cotton  within  Confederate  Hues, 
from  one  in  Mobile,  being  in  violation  of  law,  such  purchaser  cannot  re- 
cover proceeds  of  its  seizure  and  sale  by  government. 

Approved  in  Neel's  Exr.  v.  Noland's  Heirs,  166  Ky.  468,  179  S.  W. 
435.  upholding  right  of  owner  of  cotton  to  obtain  restoration  from  Fed- 
eral government  seizing  same. 

Validity  of  contracts  with  public  enemies.    Note,  96  Am.  Dec.  627. 

106  U.  S.  423>428,  27  L.  Ed.  76,  1  Sup.  Ct.  70,  MOFFITT  V.  BOGEBS. 

Moffltt's  reissued  patent  for  heel-stiffeners  for  boots  and  shoes,  held 
TOid  because  broader  than  claim  of  original  application. 

Approved  in  Moffitt  v.  Cayanagh,  17  Fed.  338,  and  Moffitt  v.  Cava- 
nagh,  27  Fed.  512,  both  involving  same  matter. 
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BeiBsne  attemptliig  to  indnde  a  device  not  fairly  coveted  by  original  la 
Toid. 

Approved  in  Specialty  Mach.  Co.  v.  Ashcroft  Mfg.  Co.,  205  Fed.  763, 
holding  reissue  of  patent  should  not  be  granted  where  rights  of  other 
patentees  have  intervened;  Oage  v.  Herring,  107  U.  S.  646,  27  L.  Ed. 
604,  2  Sup.  Ct.  824,  applied  to  patent  for  cooling  and  drying  meal; 
Kane  v.  Huggins  Cracker  etc.  Co.,  44  Fed.  290,  Substituting  cane  sugar 
for  grape  sugar  in  manufacture  of  candy. 

Distinguished  in  Topliff  v.  Topliff,  145  U.  S.  169,  86  L.  Ed.  664,  12 
Sup.  Ct.  830,  allowing  reissue  on  due  diligence. 

106  U.  S.  428-429,  27  I..  Ed.  237,  1  Sup.  Ct.  417,  SCHOOL  DIST.  OF  ACK- 
LEY  V.  HALL. 

Failure  to  return  assignment  of  errors  with  writ  (Bev.  Stats.,  §997),  is 
no  ground  for  dismissal. 

Approved  in  Gumbel  v.  Pitkin,  113  U.  S.  547,  28  K  Ed.  1129,  5  Sup. 
Ct.  616,  and  United  States  v.  Pena,  175  U.  S.  502,  44  L.  Ed.  262,  20  Sup. 
Ct.  165,  fbllowing  rule;  Columbia  Heights  Realty  Co.  v.  Rudolph,  217 
U.  S.  552,  19  Ann.  Oas.  854,  54  L.  Ed.  879,  30  Sup.  Ct.  581,  holding 
where  defendants  in  error  fail  to  object  to  failure  of  plaintiff  to  file  as- 
signments of  error,  court  will  not  dismiss  writ;  Bernard  v.  Lea,  210 
Fed.  587,  127  C.  C.  A.  219,  holding  assignment  of  errors  need  not  be 
filed  before  allowance  of  appeal;  City  of  Memphis  v.  St.  Louis  &  S.  F. 
R.  Co.,  183  Fed.  531,  106  C.  C.  A.  75,  holding  although  assignments  of 
error  are  insufficient,  court  may  review  error  not  assigned. 

Distinguished  in  Old  Nick  Williams  Co.  v.  United  States,  152  Fed. 
929,  82  C.  C.  A.  73,  and  Old  Nick  Williams  Co.  v.  United  States,  215 
U.  S.  544,  54  L.  Ed.  820,  30  Sup.  Ct.  221,  holding  delay  in  settling  bill 
of  exceptions  due  to  judicial  engagements  is  no  reason  for  extending 
time  to  sue  out  writ  of  error. 

Wliere  there  is  no  color  of  right  to  a  dismissal,  motion  to  aiBim  will 
not  be  considered  by  Supreme  Court. 

Distinguished  in  The  Alaska,  130  U.  S.  208,  32  L.  Ed.  925,  9  Sup.  Ct. 
463,  color  of  right  for  motion  to  dismiss,  motion  to  affirm  considered; 
Chanute  v.  Trader,  132  U.  S.  213,  33  L.  Ed.  346,  10  Sup.  Ct.  68,  no 
eolor  of  right  to  dismiss,  yet  appeal  merely  frivolous  is  affirmed. 

106  U.  8.  429-432,  27  Ii.  Ed.  237,  1  Sup.  Ct.  414,  GRANT  V.  PHOENIX  INS. 
CO. 

Final  decree,  to  allow  of  appeal,  must  determine  litigation  on  merits, 
leaving  notbing  but  to  execute  decree  on  its  affirmance. 

Approved  in  City  of  Paducah  v.  East  Tennessee  Tel.  Co.,  229  U.  S. 
480,  57  L.  Ed.  1288,  33  Sup.  Ct.  816,  holding  court  injunction  against 
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interference  with  telephone  franchise  until  city  passed  ordinance  in 
accordance  with  compromise  agreement  was  not  final  decree;  Bexford 
V.  Brunswick-Balke-CoUender  Co.,  228  U.  S.  346,  57  L.  Ed.  867,  33  Sup. 
Ct.  Sl5,  holding  where  cause  is  referred  to  master,  there  is  no  finality 
as  would  warrant  appeal;  Gladys  Belle  Oil  Co.  ▼.  Mackey,  216  Fed. 
130,  132  C.  C.  A.  373,  holding  dismissal  of  cross-hill  as  to  one  issue  is 
not  final  so  as  to  warrant  appeal ;  Norris  Safe  &  Lock  Co.  v.  Manganese 
Steel  Safe  Co.,  150  Fed.  578,  80  C.  C.  A.  563,  order  requiring  payment 
of  money  into  court  not  final ;  Mercantile  Trust  Co.  v.  Chicago  etc.  B.  B. 
Co.,  123  Fed.  396,  60  C.  C.  A.  651,  holding  decree  directing  delivery  of 
property,  or  an  accounting  and  to  pay  rent  for  use,  is  interlocutory  and 
not  final  decree  and  appealahle;  Phillips  t.  Negl^,  2  Mackey  (D.  C), 
258,  refusing  to  allow  appeal  from  order  vacating  judgment  rendered 
ex  parte  and  granting  new  trial;  Stahl  v.  Stahl,  220  111.  190,  77  N.  E. 
68,  holding  decree  that  certain  conveyances  absolute  in  form  are  in 
trust  and  referring  to   master  for  accounting  is  final;  Brodhead  v. 
Minges,  198  111.  516,  64  N.  E.  999,  holding  decree  foreclosing  mortgage 
and  cause  retained  in  court  for  reasonable  time  to  clear  title  not  final 
decree  and  not  appealable ;  Neyens  v.  Flesher,  39  Ind.  App.  402,  79  N.  £. 
1088,  holding  order  allowing  costs  is  not  appealable  order;  McAuslan 
V.  McAuslan,  34  B.  I.  469,  83  Atl.  840,  holding  order  directing  payment 
of  costs  is  final  so  as  to  support  appeal;  dissenting  opinion  in  Bray  v. 
Staples,  180  Fed.  330,  103  C.  C.  A.  451,  majority  holding  where  decree 
recited  that  report  of  receiver  should  be  filed,  and  no  report  was  filed, 
court  was  not  ousted  of  jurisdiction;  St.  Louis  etc.  B.  B.  Co.  v.  South- 
ern Express  Co.,  108  U.  S.  28,  27  L.  Ed.  639,  2  Sup.  Ct.  8,  decree  com- 
pelling railroad  to  do  certain  business  is  final,  though  charges  not  fixed 
for  all  time;  Ex  parte  Norton,  108  U.  S.  242,  27  L.  Ed.  711,  2  Sup.  Ct. 
493,  decree  refusing  to  enjoin  foreclosure,  but  ordering  surplus  paid  to 
complainant,  is  final;  Dainese  v.  Kendall^  119  U.  S.  54,  30  L.  Ed.  306, 
7  Sup.  Ct.  66,  amount  due  not  determined,  decree  is  not  final ;  Louisiana 
Bank  v.  Whitney,  121  U.  S.  285,  30  L.  Ed.  962,  7  Sup.  Ct.  897,  ordering 
garnishee  fund  into  registry,  pending  determination  of  right,  is  not  final ; 
Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  96,  38  L.  Ed.  276,  277,  10 
Sup.  Ct.  32,  33,  decree  for  perpetual  injunction  and  ordering  an  account 
is  not  final;  Dufour  v.  Lang,  54  Fed.  916,  4  C.  C.  A.  663,  decree  for 
stockholders,   removing   liquidation   and   appointing   receivers,   is   not 
final;  Bobinson  v.  Belt,  56  Fed.  329,  5  C.  C.  A.  521,  only  appeal  from 
final  decree,  except  injunctions,  allowed  to  Circuit  Court  of  Appeals; 
Florida  Const.  Co.  v.  Young,  59  Fed.  722,  8  C.  C.  A.  231,  decree  appoint- 
ing receiver  not  final ;  Desvergers  v.  Parsons,  60  Fed.  150,  8  C.  C.  A.  526, 
time  for  execution  of  conveyance  inadvertently  omitted,  decree  final; 
Merriman  v.  Chicago  etc.  B.  Co.,  64  Fed.  547,  12  C.  C.  A.  275,  decree 
stayed  pending  account  in  State  court  is  not  final;  Petersburg  Sav.  etc* 
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Co.  V.  Dellatorre,  70  Fed.  644,  7  C.  C.  A.  310,  confirming  master's  re- 
Co.  V.  Dellatorre,  70  Fed.  644,  17  C.  C.  A.  310,  confirming  master's  re- 
Works,  73  Fed.  618,  19  C.  C.  A.  648,  decree  in  creditor's  suit,  fixing 
amounts  dne,  priority  of  lien  and  ordering  sale,  is  final;  Whitaker  v. 
Sparkman,  30  Fla.  367,  358, 11  South.  545,  order  requiring  administrator 
to  pay  over  funds  of  insolvent  for  creditors  is  final;  Chicago  etc.  Ry. 
Co.  V.  Chicago,  148  111.  163,  36  N.  E.  883,  judgment  fixing  compensation 
in  condemnation  is  not  final,  though  apx>eal  idlowed  by  statute;  Busher 
V.  Thompson,  7  N.  M.  601,  38  Pac.  251,  order  that  trust  deed  is  prior 
to  mechanic's  lien  is  not  final;  Pennsylvania  Steel  Co.'s  Appeal,  161 
Pa.  St.  575,  29  Atl.  294,  order  overruling  exception  to  report  of  jury 
to  open  street  not  final;  National  Transit  Co.  ▼.  United  States  Pipe- 
Line  Co.,  180  Pa.  St.  226,  36  Atl.  725,  decree  appointing  master  to  con- 
duct stockholders'  meeting  and  report  to  court,  not  final;  dissenting 
opinion  in  Darnell  v.  Lyon,  85  Tex.  468,  22  S.  W.  310,  majority  holding 
Court  of  Civil  Appeal  may  only  pass  on  questions  submitted;  Bissell 
Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72  Fed.  561,  arguendo. 

Final  and  interlocutory  judgments  and  decrees.    iTote,  60  Am.  Dec. 
436. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  6  Ann.  Oaa.  ].77. 

Foreclosure  decree. is  not  final  where  amount  due  on  mortgage  Is  not 
determined  nor  sale  ordered,  though  defense  Is  oyerruled  and  reference  Is 
made  to  determine  priority,  and  though  receiver  is  appointed. 

Approved  in  Parmele  v.  Schroeder,  61  Neb.  661,  86  N.  W.  665,  hold- 
ing decree  not  final  and  appealable  until  court  has  finally  determined 
and  disposed  of  entire  controversy,  leaving  only  ministerial  functions; 
Parsons  v.  Robinson,  122  U.  S.  114,  80  L.  Ed.  1128,  7  Sup.  Ct.  1155, 
reference  to  report  on  priorities  is  not  final  decree;  McOourkey  v.  Toledo 
etc.  Ry.  Co.,  146  U.  S.  646,  36  L.  Ed.  1088,  13  Sup.  Ct.  172,  reference 
to  receiver  for  ministerial  purpose,  decree  is  final,  otherwise  if  for 
judicial. 

Miscellaneous.  Cited  in  Pusey  &  Jones  v.  Pennsylvania  Paper  Mills, 
173  Fed.  637,  discussing  priority  of  receiver's  expenses  over  lienholders 
in  foreclosure  proceeding. 

106  XT.  a  432-437,  27  Jm.  Ed.  20,  1  Sup.  Ot  808,  E.'  B.  BOLZE8  WOODEN- 
WABE  GO.  V.  UNITED  STATES. 

Innocent  porchaser  ftom  one  willfully  removing  timber  from  govem- 
nent  land  is  liable  for  enhanced  value,  not  merely  for  valne  on  land, 
though  rule  is  otherwise  where  original  trespass  is  unintentionally  such. 

Approved  in  United  States  v.  Coughanour,  133  Fed.  225,  66  C.  C.  A. 
278,  reafiirming  rule;  Union  Naval  Stores  Co.  v.  United  States,  240 
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U.  S.  292,  60  L.  Ed.  651,  36  Sup.  Ct.  312,  hiding  one  taking  turpentine 
bark  from'  land  will  be  answerable  in  value  of  turpentine  produced  there- 
from; Knapp  V.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  165,  168,  59 
L.  Ed.  897,  899,  35  Sup.  Ct.  515,  holding  homesteader  may  recover  value 
of  timber  removed  between  entry  and  taking  of  possession;  Guffey  v. 
Smith,  237  U.  S.  119,  59  L.  Ed.  866,  35  Sup.  Ct.  526,  holding  where  rail- 
road has  charged  passenger  less  than  published  rate,  it  may  recover 
difference ;  Stratton  's  Independence  v.  Howbert,  231  U.  S.  421,  58  L.  Ed. 
295,  34  Sup.  Ct.  136,  upholding  excise  tax  levied  on  corporation  mining 
ore;  Chantangco  v.  Abaroa,  218  U.  S.  483,  54  L.  Ed.  1119,  31  Sup.  Ct. 
34,  holding  judgment  of  acquittal  in  criminal  action  for  burning  of 
storehouse  is  bar  to  suit  on  civil  liability;  Pine  River  Logging  &  Tm- 
l)rovement  Co.  v.  United  States,  186  U.  S.  293,  294,  46  L.  Ed,  1171,  22 
Sup.  Ct.  925,  holding  person  knowingly  purchasing  timber  unlawfully 
cut  from  Indian  reservation,  damage  recoverable  by  Federal  government 
is  value  of  logs  when  delivered;  United  States  v.  Hammond,  226  Fed- 
852,  holding  where  timber  was  taken  under  mistaken  right,  expense  of 
improvement  should  be  deducted  from  amount  recoverable^  H.  D.  Wil- 
liams Cooperage  Co.  v.  United  States,  221  Fed.  236,  137  C.  C.  A.  90, 
holdiiig  entryman  removing  timber  before  perfecting  of  title  is  answer- 
able only  for  actual  value  of  timber;  C.  A.  Smith  Timber  Co.  v.  Auld, 
218  Fed.  826,  134  C.  C.  A.  512,  holding  where  converted  timber  passed 
through  several  hands  in  reaching  mills,  its  value  at  mill  was  recover- 
able; Silver  King  Coalition  Mines  Co.  v.  Silver  King  Consol.  Min.  Co., 
204  Fed.  178,  122  C.  C.  A.  402,  holding  in  action  for  willful  conversion 
no  allowance  should  be  made  for  labor  bestowed  and  expense  incurred 
in  getting  same  to  market;  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler- 
Union  Min.  Co.,  203  Fed.  807,- 122  C.  C.  A.  113,  holding  where  converted 
ore  was  milled  and  treated,  value  of  finished  article  was  recoverable; 
Union  Naval  Stores  Co.  v.  United  States,  202  Fed.  493,  123  C.  C.  A.  1, 
and  Parish  v.  United  States,  184  Fed.  593,  106  C.  C.  A.  570,  both  holding 
boxing  of  trees  and  removal  of  turpentine  was  illegal,  and  settler  doing 
same  was  liable  therefor;  In  re  Medina  Quarry  Co.,  179  Fed.  933,  hold- 
ing new  corporation  taking  over  assets  of  bankrupt  corporation  under 
void  lease  could  only  be  held  accountable  for  net  profits;  United  States 
V.  Bagnell  Timber  Co.,  178  Fed.  797,  102  C.  C.  A.  243,  holding  wlure 
abandonment  of  homestead  had  not  been  concluded,  third  party  remov- 
ing timber  therefrom  will  be  answerable  therefor;  Providence  Min.  & 
Mill.  Co.  V.  Nicholson,  178  Fed.  38,  40,  101  C.  C.  A.  157,  holding  where 
lessee  company  had  right  to  royalty  on  value  of  ore  mined,  it  could  not 
recover  value  from  trespasser  but  only  actual  injury  suffered;  St.  Louis 
Stave  &  Lumber  Co.  v.  United  States,  177  Fed.  181,  100  C.  C.  A.  640, 
holding  evidence  showed  removal  of  timber  was  willful;  E.  G.  Beech- 
wood  Ice  Co.  V.  American  Ice  Co.,  176  Fed.  437,  holding  where  ice  was 
wrongfully  taken  from  plaintiff's  land,  he  could  recover  its  sale  price 
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after  having  been  shipped  to  New  York;  Backer  v.  Penn  Lubricating 
Co.,  162  Fed.  631,  89  C.  C.  A.  419,  holding  fact  that  one  converting  oil 
did  80  under  supposedly  valid  lease  will  reduce  damages ;  United  States 
V.  Ute  Coal  &  Coke  Co.,  158  Fed.  23,  28,  85  C.  C.  A.  302,  holdings  assump- 
tion is  that  one  taking  coal  from  land  of  another  does  same,  in  willful 
disregard  of  owner's  rights;  Anderson  v.  United  States,  152  Fed.  91, 
81  C.  C.  A.  311,  holding  innt>cent  purchaser  liable  ^f or  value  of  timber 
wrongfully  taken  from  public  land;  United  States  v.  Bitter  Root  Dev. 
Co.,  133  Fed.  278,  66  C.  C.  A.  652,  sustaining  demurrer  to  bill  in  equity 
for  damages  for  removing  timber,  remedy  existing  at  law ;  Trustees  Dart- 
mouth College  V.  Intemationai  Paper  Co.,  132  Fed.  95,  106,  holding, 
where  trespass  not  willful,  measure  of  damages  is  stumpage  value  at  time 
of  cutting;  United  States  v.  McKee,  128  Fed.  1004,  holding  defen<iKits 
taking  bark  from  public  domain  due  to  mistake  in  survey  and  without 
knowledge  of  mistake  liable  only  for  stumpage  value  of  bark;  Sweeney 
V.  Hanley,  426  Fed.  103,  61  C.  C.  A.  153,  holding  Idaho  statute  permits 
majority  owner  of  mine  to  mine  same  ami  account  to  minority  owner 
for  net  proceeds,  but  only  in  absence  of  wrongdoing;  Potter  v.  United 
States,  122  Fed.  53,  58  C.  C.  A.  231,  holding  one  making  homestead  entry 
in  good  faith  intending  to  acquire  same,  government  cannot  recover 
value  of  timber  cut  from  land  and  sold  to  purchaser;  Powers  v.  United 
States,  119  Fed.  567,  56  C.  C.  A.  128,  holding  one's  ignorance  to  keep 
record  as  l^ally  required  will  not  be  held  for  added  labor  and  expense 
value  for  converting  timber  from  public  land;  United  States  v.  Home- 
stake  Min.  Co.,  117  Fed.  482,  485,  54  C.  C.  A.  303,  holding  in  action 
for  willful  trespass  for  converting  public  timber,  defendant  may  prove 
that  act  was  conunitted  in  honest  belief  of  legal  right ;  English  v.  United 
States,  116  Fed.  627,  54  C.  C.  A.  81,  holding  statute  regarding  unlawful 
cutting  of  ipblic  timber  ''with  intent  to  export  or  dispose  of  sam^" 
does  not  authorize  persons  to  cut  for  private  use;  United  States  v.  Price 
Trading  Co.,  109  Fed.  244,  48  C.  C.  A.  331,  holding  timber  unlawfully 
cut  from  public  land,  claimed  by  government  agent,  cannot  be  sold, 
giving  title  to  railroad,  though  it  could  have  cut  same  later;  United 
States  V.  Teller,  106  Fed.  451,  45  C.  C.  A.  416,  holding  damage  for 
cutting  railroad  ties  on  government  land  will  be  value  of  trees  on  land 
if  trespass  was  unintentional,  and  value  of  ties  if  intentional;  Gentry 
V.  United  States,  101  Fed.  54,  41  C.  C.  A.  185,  holding  Federal  action 
for  conversion  of  timber  from  public  land,  cut  in  belief  of  lawful  right, 
liability  will  be  value  of  timber  in  its  original  place;  Golden  Reward 
Min.  Co.  V.  Buxton  Min.  Co.,  97  Fed.  422,  38  C.  C.  A.  228,  holding 
conmion-law  rules  assessing  damage  may  be  changed  by  State  statute, 
regarding  wrongful  conversion  of  personal  property  therein  located  and 
Federal  court  will  enforce  same;  Birmingham  Mineral  etc.  R.  Co.  v. 
Tennessee  Coal  etc.  R.  Co.,  127  Ala.  147,  148,  28  South.  682,  holding 
timber  willfully  out  and  made  into  ties  and  sold,  owner  of  land  can 
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Tecover  from  purchaser  the  value  of  ties  at  time  of  purchase;  United 
States  V.  United  Verde  Copper  Co.,  8  Ariz.  188,  71  Pac.  954,  holding 
taking  of  timber  for  '* roasting"  of  ore  was  taking  for  mining  purposes  ' 
under  ''Timber  and  Land  Act";  Alta  Min.  etc.  Co.  v.  Benfon  Min.  etc. 
Co.,  12  Ariz.  366,  367,  16  Pac.  667,  holding  measure  of  damage  for 
wrongful  extraction  of  ores  is  value  oo  dump,  less  cost  of  hoisting;- 
United  States  v.  Flint  Lumber  Co.,  87  Ark.  83,  112  S.  W.  218,  holding 
lumber  company  taking  lumber  from  land  under  fraudulent  homestead 
entry  was  liable  for  full  value;  Central  Coal  etc.  Co.  v.  Henry  Shoe 
Co.,  69  Ark.  304,  63  S.  W.  50,  holding  purchaser  from  one  wrongfully 
cutting  timber  ties  on  plaintiff's  land  Uable  for  value  at  time  and  place 
of  conversion  and  six  per  cent  interest;  Milltown  Lumber  Co.  v.  Carter, 
5  Qtk  App.  351,  63.  S.  E.  273,  allottriug  damages  against  lessee  of  timber 
land  for  cutting  trees  under  size ;  Kahle  v.  Crown  Oil  Co.,  180  Ind.  146, 
100  N.  E.  687,  holding  where  new  lessee  took  possession  of  oil  lands 
pending  appeal  from  decree  canceling  original  lease,  he  was  %ot  willful 
trespasser;  American  Sand  etc.  Co.  v.  Spencer,  55  Ind.  App.  530,  531, 
103  N.  E.  428,  holding  in  action  for  conversion  of  sand,  expense  of  bring- 
ing same  to  market  should  be  deducted  from  daniages ;  Steams  &  Culver 
Lumber  Co.  v.  Cawthon,  62  Fla.  378,  56  South.  558,  holding  one  negli- 
gently failing  to  determine  boundary  cannot  claim  trespass  was  uninten- 
tional ;  Norman  v.  Beekman,  58  Fla.  333,  50  South.  879,  holding  in  allow- 
ing damages  for  removal  of  timber,  jury  should  allow  for  depreciation  in 
value  of  land  due  to  waste;  Holmes  v.  Holt,  93  Kan.  20,  142  Pac.  373, 
holding  where  title  to  leased  land  was  litigated,  the  one  prevailing  was 
entitled  to  rental  of  land  during  litigation ;  Sandy  River  Cannel  Coal  Co. 
V.  White  House  Cannel  Coal  Co.,  125  Ky.  285,  101  S.  W.  320,  holding 
where  defendant  removed  coal  under  disputed  title,  plaintiff  was  entitled 
to*reasonable  royalty  only;  Cooke  v.  Gulf  Refining  Co.,  l^La.  617,  65 
South.  761,  holding  where  one  committed  trespass  under  advice  of  com- 
petent counsel,  it  cannot  be  said  to  be  willful;  State  v.  F.  B.  Williams 
Cypress  Co.,  131  La.  70,  58  South.  1036,  allowing  damages  for  removal  of 
timber  from  school  lands ;  McGee  v.  Louisiana  Lumber  Co.,  123  La.  703, 
49  South.  478,  holding  positive  testimony  as  to  amount  of  timber  removed 
should  be  favored ;  Guarantee  Trust  etc.  Co.  v.  Drew  Investment  Co.,  107 
La.  257,  31  South.  739,  wh^re  partnership  wrongfully  selling  timber  of 
third  i%s<m  to  innocent  purchaser,  latter  is  liable  for  value  of  timber  at 
stump,  and  former  for  value  af te^  reaching  market ;  Anderson  v.  Besser, 
131  Mich.  486,  91  N.  W.  739,  and  '^exAS  etc.  Ry.  Co.  v.  Jones,  34  Tex. 
biv.  95,  77  S.  W.^  956,  both  applying  rule  for  measure  of  damage  where 
timbcfi:  cut  by  trespasser  in  good  faith;  Sligo  Furnace  Co.  v.  Hobart- 
Lee  Tie  Co.,  153  Mo.  App.  446,  134  S.  W.  586,  holding^  evidence  showed 
that  defendant  was  willful  in  taking  logs ;  Godwin  v.  Taenzer,  122  Tenn. 
104,  119  S,  W.  1133,  holding  where  lumber  is  stolen,  and  sold  to  inno- 
cent purchaser,  expense  of  converting  same  should  not  be  deducted  frt)m 
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damages;  Bender  ▼.  Brooks,  103  Tex.  336,  Aim.  Oaa.  1913A,  559,  127 
8.  W.  171,  holding  damages  for  unintentionally  converting  oil  was  its 
valne  on  surface  less  cost  of  pumping;  Crews  v.  Cortez,  102  Tex.  116, 
38  L.  B.  A.  (N.  S.)  718,  113  8.  W.  525,  holding  where  tenant  of  farm 
land  was  wrongfully  compelled  to  abandon  same,  he  was  entitled  to  his 
share  of  crops;  Ripy  v.  Less,  55  Tex.  Civ.  494,  118  S.  W.  1085,  holding 
plaintiff  seeking  manufactured  value  of  converted  timber  must  show 
same  was  manufactured;  Pettit  v.  Frothingham,  48  Tex.. Civ.  106,  106 
8.  W.  908,  holding  where  plaintiff  brought  from  one  holding  himself  out 
to  be  agent,  he  was  liable  for  value  at  severance;  Missouri  etc.  Ry. 
Co.  of  Texas  v.  Starr,  22  Tex.  Civ.  356,  55  S.  W.  395,  holding  another's 
timber,  cut  without  his  authority,  its  value,  based  upon  condition  when 
purchased,  is  recoverable  in  hands  of  innocent  purchaser;  Hassam  v. 
Safford,  82  Vt.  455,  74  Atl.  201,  holding  defendant  has  burden  of  show- 
ing he  was  innocent  trespasser;  Virginian  Ry.  Co.  v.  Hurt,  112  Va.  625, 
72  8.  E.  Ill,  holding  damages  for  negligently  firing  timber  was  difference 
in  value  before  and  after  fire;  Chesapeake  etc.  Ry.  Co.  v.  Baylor,  118 
Va.  44,  86  S.  E.  847,  holding  where  standing  timber  was  negligently 
destroyed  by  fire,  measure  of  damages  is  difference  in  value  before  and 
after  fire;  Gunstone  v.  Chicago  etc.  Ry.  Co.,  79  Wash.  631,  52  L.  B.  A. 
<N.  S.)  892, 140  Pac.  908,  holding  railroad  innocently  removing  logs  from 
right  of  wa^  was  liable  only  for  value  at  conversion ;  Bailey  v.  Hayden, 
65  Wash.  59,  117  Pao.  721,  construing  tsftatute  allowing  treble  damages 
for  intentional  removal  of  timber;  Chappell  v.  Puget  Sound  Reduction 
Co.,  27  Wash.  <67,  91  Axn.  St.  Rep.  822,  67  Pac.  392,  holding  purchaser 
of  standing  timber  who  continues  cutting  in  good  faith  after  expiration 
of  contract,  damage  is  value  of  timber  standing  at  time  of  conversion; 
dissenting  opinion  in  Teller  v.  United  States,  117  Fed.  585,  54  C.  C.  A. 
349,  majority  holding  payment  of  price  vested  in  ''M."  th%  equitable 
title  to  land  by  relation  as  of  the  date  of  application,  including  ties 
cut  thereafter;  dissenting"  opinion  in  Wall  v.  HoUoman,  156  N.  C.  282, 
72  S.  E.  371,  majority  holding  damages  for  willfully  removing  logs  was 
their  value  at  place  of  severance;  United  States  v.  Williams,  9  Sawy. 
378,  380,  18  Fed.  478,  480,  Benson  Min.  Co.  v.  Alta  Min.  Co.,  145  U.  S. 
434,  86  L.  Ed.  765,  12  Sup.  Ct.  879,  and  United  Coal  Co.  v.  Canon  City 
Coal  Co.,  24  Colo.  123,  48  Pmu  1047,  all  disallowing  cost  of  mining; 
Cheeney  v.  Nebraska  e'tc.  StoM  Co.,  41  Fed.  741,  case  of  quarrying; 
United  States  v.  Baxter,  46  Fed.  353,  if  cutting  by  one  partner'is  willful, 
both  are  liable  and  burden  is  on  defendant ,  Darant  Min.  Co.  v.  Percy  etc. 
Min.  Co.,  93  Fed.  167,  35  C.  C.  A.  252,  where  ordinary  care  not  used  to 
ascertain  boundary  of  mine;  McKinnis  v.  Little  Rock  etc.  Ry.  Co.,  44 
Ark.  212,  case  of  timber,  applying  rule  to  innocent  trespasser;  United 
States  v.  Northern  Pac.  R.  Co.,  67  Fed.  891,  St.  Clair  v.  Mining  etc.  Co.,' 
9  Colo.  App.  242,  47  Pac.  468,  Ross  v.  Scott,  15  Lea,  487,  and  White 
V.  Yawkey,  108  Ala.  273,  54  Axn.  St.  Rep.  162,  32  L.  R.  A.  200, 19  Soiith. 
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361y  all  holding  innocent  purchaser  from  innocent  trespasser  only  liable 
for  value  at  time  of  conversion ;  Hinman  v.  Heyderstadt,  32  Minn.  25^ 
20  N.  W.  156,  cutting  grass;  King  v.  Merriman,  38  Minn.  64,  35  N.  W. 
572,  cutting  timber ;  Beede  v.  Lamprey,  64  N.  H.  514,  10  Am.  St.  Rep, 

450,  15  Atl.  135,  where  merely  careless;  United  States  v.  Ordway,  12 
Sawy.  277,  30  Fed.  31,  good  faith,  in  mitigation  of  damages,  should  be 
pleaded  as  distinct  defense. 

The  following  hold  innocent  purchaser  from  willful  trespasser  liable  for 
added  value :  United  States  v.  ffielner,  11  Sawy.  4lO,  26  Fed.  82,  United 
States  V.  Perkins,  44  Fed.  674,  675,  676,  Parker  v.  Waycros^  etc.  R.  R. 
Co.,  81  Ga.  395,  8  S.  E.  875,  Powers  v.  Tilley,  87  Me.  36,  47  AIil  St. 
Rep.  805,  32  Atl.  715,  and  Stone  v.  United  Stetes,  64  Fed.  671, 12  C.  C.  A. 

451,  burden  is  on  purchaser  to  show  good  faith  of  his  vendor. 

Cited  in  Whiting  v.  Adams,  66  Vt.  689,  44  Amu  St.  Rep.  880,  25  L.  R.  A. 
601,  30  Atl.  35,  vendor  proceeding  in  willful  violation  of  contract  right 
of  vendee  is  liable  for  value  of  timber  as  cut;  United  States  v.  Kelly, 
3  Wash.  Ter.  426,  17  Pac.  879  (see  concurring  opinion  in  3  Wash.  Ter. 
431,  17  Pac.  880),  innocent  purchaser  chargeable  with  value  at  tiinc  of 
purchase  from  willful  trespasser,  but  not  for  improvements  he  made; 
United  States  v.  Mock,  149  U.  S.  277,  87  L.  £d.  784,  13  Sup.  Ct.  850, 
absence  of  evidence  of  value,  government  gets  nominal  damages  for 
timber  cut ;  Northern  Pac.  R.  R.  Co.  v.  Lewis,  162  U.  S.  3^,  40  IL  Ed. 
1009,  16  Sup.  Ct.  837,  purchaser  of  wood  wrongfully  cut  has  no  action 
against  railroad  for  destruction;  Stone  v.  United  States,  167  U.  S.  189, 
42  L.  Ed.  131, 17  Sup.  Ct.  782  (affirming  United  States  v.  Scott,  14  Sawy. 
323,  39  Fed.  901),  purchase  of  land  relieves  from  criminal  prosecution, 
but  not  for  value  of  timber  cut;  United  States  v.  Wingate,  44  Fed.  130, 
evidence  not  preserved,  question  as  to  rule  of  damages  not  considered  on 
appeal ;  IJandf ord  v.  United  States,  92  Fed.  883,  35  C.  C.  A.  75,  govern- 
ment may  sue  in  replevin  or  trespass  for  timber,  but  cannot  proceed 
by  seizure  and  filing  libel;  Sunnyside  Coal  etc.  Co.  v.  Reitz,  14  Ind. 
App.  484,  39  N.  E.  543, 14  Ind.  App.  495,  43  N.  E.  49,  admitting  evidence 
as  to  intent;  Patchen  v.  Keeley,  19  Nev.  415, 14  Pac.  353,^ question  should 
be  submitted  to  jury;  dissenting  opinion  in  Missouri  etc.  Lumber  Co. 
V.  Zeitinger,  45  Mo.  App.  119,  majority  holding  one  not  in  possession  may 
not  maintain  trespass;  Kingory  v.  Umted  States,  44  Fed.  670,  and 
Peyton  v.  Desmond,  129  Fed.  7,  63  C.  9  k.  651,'  both  arguendo.- 

Distinguished  in  United  States  v.  St.  Anthony  R.  Co.,  192  U.  S.  542, 
48  L.  Ed.  565,  24  Sup.  Ct.  339,  holding  measure  of  damages  for  timber 
cut  by  railroad  on  public  lands,  in  belief  that  such  were  adjacent,  value 
at  time  and  place  of  cutting;  White  v.  United  States,  202  Fed.  502,  121 
C.  C.  A.  33,  holding  where  there  was  delay  of  thirteen  years  in  suing 
for  timber  taken,  value  at  time  of  conversion  was  all  that  oonld  be 
recovered ;  United  States  v.  Loughrey,  172  U.  S.  215,  48  L.  Ed.  428.  19 
Sup.  Ct.  156  (see  dissenting  opinion  in  172  U.  S.  224,  48  L.  Ed.  428, 
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19  Sup.  Ct.  160),  government  cannot  recover  timber  taken  from  land 
granted  to  State  for  railroad,  not  yet  reverting  to  United  States  for 
condition  broken;  Aurora  Hill  etc.  Min.  Co.  v.  Eighty-Five  Min.  Co.,  12 
Sawy.  364,  34  Fed.  521,  allowing  trespasser  for  work  on  ores,  though 
evidence  of  willfulness;  Murphy  v.  Dunham,  38  Fed.  511,  owner  claim- 
ing coal  raised  by  owner  of  vessel  may  recover  value,  less  expense; 
Fisher  v.  Brown,  70  Fed.  571,  572,  17  C.  C.  A.  225,  innocent  purchasers 
advancing  money  to  improve  logs  only  liable  for  value  at  time  skidded ; 
Dwight  V.  Elmira  etc.  E.  R.  Co.,  132  N.  T.  202,  28  Axn.  St  Bap.  566, 
15  L.  B.  A.  618,  30  N.  E.  399,  where  orchard  is  destroyed,  damage  i?. 
difference  in  value  df  land  before  and  after  injury. 

Modified  in  Wright  v.  Skinner,  34  Fla.  462,  463,  16  South.  337,  338, 
rule  to  innocent  trespasser  is  value  at  time  and  place  of  conversion; 
Wing  V.  Milliken,  91  Me.  395,  64  Am.  St  Bop.  245,  40  Atl.  141,  timber 
cut  and  manufactured  and  then  converted  by  defendant,  owner  may 
recover  value  at  tiine  of  conversion. 

Measure  of  damages  for  injury  to  or  destruction  of  standing  trees. 

Note,  15  Ann.  Oaa.  916. 
Measure  of  damages  for  injury  to,  or  destruction  of,  trees.    Note, 

19  L.  B.  A.  655. 

Measure  of  damages  against  one  mining  beyond  the  limits  of  his 
property.    Note,  17  B.  B.  0.  876,  878,  882. 

Measure  of  damages  for  wrongful  cutting  or  destruction  of  standing 
timber.    Note,  18  L.  B.  A.  (N.  8.)  247,  248,  849. 

Whether  damages  for  conversion  include  value  added  by  transporta- 
tion by  wrongdoer.    Note,  52  L.  B.  A.  (N.  S.)  394,  S96. 

Title  by  accession  to  crops,  fruit  and  timber,  wrongfully  severed. 
Note,  82  L.  B.  A.  427. 

Right  to  cut  timber  on  public  land.     Note,  70  L.  B.  A.  909. 

106  V.  8.  487-446,  27  li.  Ed.  208,  1  Sup.  Ot.  402,  HINTXJBN  ▼.  XTNITED 
8TATE& 

Importers  giving  bond  for  goods  in  government  warehouse  for  revenue 
are  liable  if  offlcer  wrongfully  deliver  same  to  their  vendee  without  full 
payment  of  duties. 

Approved  in  Hogue  v.  State,  28  Ind.  App.  287,  62  N.  E.  657,  holding 
laches  of  city  council  in  re-electing  the  defaulting  treasurer  as  member 
of  school  board  does  not  relieve  his  sureties  on  ground  of  his  ineligi- 
bility; German  Bank  v.  United  States,  148  U.  S.  580,  37  L.  Ed.  569,  13 
Sup.  Ct.  706,  holding  United  States  not  liable  for  wrongful  cancellation 
of  bonds  by  register  of  treasury ;  United  States  v.  Pine  River  etc.  Imp. 
Co.,  89  Fed.  917,  32  C.  C.  A.  406,  allowing  recovery  by  government  of 
tiinbor  wix>ni»fullv  sold  bv  officer. 


l' 
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Liability  of  surety  on  official  bond  not  affected  by  neglect  Cfr  omis- 
sion of  other  officer.    Note,  2  Ann.  Gaa.  170,  171. 

Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to  notify 
surety  of  delinquency  of  employee.    Note,  11  Ann.  Oas.  10S5. 

Negligence  of  government  oAcers  affects  neither  liability  4>f  lurindpal 
nor  surety  on  bond  for  payment  of  customs  duties. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  United  States,  220  Fed. 
595,  holding  surety  on  warehouseman's  bond  liable  for  tax  on  spirits 
even  though  same  were  lost;  United  States  v.  Sisk,  176  Fed.  889,  100 
C.  C.  A.  355,  refusing  to  hold  United  States  res^nsible  for  spirits  lost 
by  revenue  officer;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  756,  holding 
action  of  postmaster-general  in  refusing  publication  rights  of  mail  can- 
not be  reviewed  by  courts ;.  United  States  v.  Guest,  143  Fed.  468,  74 
C.  C.  A.  590,  surety  on  distiller's  bond  not  relieved  from  tax  on  lost 
spirits  though  loss  caused  by  negligence  of  collector;  Stoeckle  v.  Lewis, 
8  Del.  Ch.  170,  38  Atl.  1064,  holding  failure  of  county  officials  to  pre- 
vent defaulting  tax  collector  from  collecting  further  taxes  is  no  defense 
to  suit  against  sureties;  State  v.  United  States  Fidelity  etc.  Co.,  236 
Mo.  369,  139  S.  W.  168,  holding  surety  on  bond  of  treasurer  of  state 
hospital  cannot  complain  that  he  was  defaulter  before  issuance  of  bond; 
Territory  v.  Mills,  16  N.  M.  563,  120  Pac.  328,  holding  default  judgment 
taken  against  principal  and  one  of  two  sureties  did  not  bar  suit  gainst 
^ther;  State  v.  Edwards,  89  S.  C.  227,  71  S.  E.  827,  holding  failure  of 
county  officials  to  make  annual  settlement  with  treasurer  is  no  defense 
to  suit  against  sufeties  on  his  bond;  United  States  v.  Wittoi,  143  U.  S. 
79,  36  L.  Ed.  82,  12  Sup.  Ct.  373,  enforcing  payment  of  tax  on  spirits 
stolen  from  warehouse. 

« 
106  U.  S.  445-446,  27  L.  Ed.  206,  1  Sop.  Ot.  S35,  DODOE  ▼.  FBEEDICAITS 
aAVINa  9t  TBUST  CO. 

Sectloii  808,  Bev.  Stats.,  relating  to  foreclosure  in  IMstrict  of  Oolunbia, 
applies  to  deeds  of  trusts,  and  authorizes  deficiency  Judgment  in  personam 
and  execution  therefor,  as  at  law. 

Approved  in  Shepherd  v.  Pepper,  133  U.  S.  652,  83  L.  Ed.  716,  10 
Sup.  Ct.  447,  applying  rule;  Ford  v.  Springer  Land  Assn.,  8  N.  M.  66, 
41  Pac.  550,  appl3dng  rule  on  foreclosure  of  mechanic's  lien. 

106  U.  S.  447-457,  27  L.  Ed.  226,  1  Sup.  Ct.  380,  STEEL  v.  ST.  LOXnS 
SMELTIKa  ETC.  00. 

Land  within  town  site  on  public  domain,  when  unoccupied,  is  sab- 
Ject  to  location  and  sale  for  mining  purposes;  it  is  only  exempt  from  settle- 
ment and  sale  under  Federal  pre-emption  laws. 
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Approved  in  Bockfinger  v.  Foster,  190  U.  S.  125,  47  L.  Ed.  979,  23 
Snp.  Ct.  839,  holding  homesteader  cannot  maintain  suit  against  trustees 
holding  town-site  lands  in  trust  under  1890  act  for  site  occupants,  Fed- 
eral government  retaining  title  until  conveyance ;  Chilberg  v.  Consumers ' 
Milk  Co.,  3  Alaska,  241,  holding  location  of  placer  mine  could  not  be 
divested  by  location  of  town  of  Nome;  Deffebach  v.  Hawke,  115  U.  S. 
406,  29  L.  Ed.  427,  6  Sup.  Ct.  101,  awarding  recovery  of  land  claimed 
under  patent  as  mining  land ;  Leviston  v.  Ryan,  75  Cal.  295, 17  Pac.  240, 
upholding  patent  to  mineral  lands;  Richards  y.  Dower,  81  Cal.  52,  22 
Pac.  307,  holding  abandoned  mine  covered  by  town-site  patent;  Poire 
V.  Wells,  6  Colo.  410,  412,  granting  recovery  of  mining  land  claimed  un- 
der patent;  Hawke  v.  Deffebach,  4  Dak.  35,  22  N.  W.  487,  awarding 
recovery  of  mining  land  to  patentee  against  subsequent  claimant;  Butte 
City  Smoke  etc.  Cases,  6  Mont.  408,  12  Pac.  864,  holding  mining  patent 
prevails  over  surface  claims,  under  town-site  patent. 

Distinguished  in  Davis  v.  Weibbold,  139  XT.  S.  528,  36  L.  Ed.  246,  11 
Sup.  Ct.  636,  holding  mining  land  not  patentable  within  prior  patented 
town  site. 

Public  lands — ^Right  of  entryman  to  notice  and  hearing  befove 
cancellation  of  entry.    Note,  75  Am.  St.  Rep.  882. 

All  mines  In  public  lands,  whether  within  or  without  town  sites,  may 
be  claimed  and  worked,  provided  existing  rights  are  not  Interfered  with. 

Approved  in  Davis  v,  Weibbqld,  139  U.  S.  529,  86  L.  Ed.  246,  11  Sup. 
Ct.  636,  holding  mines  not  patentable  within  prior  patented  town  site; 
Northern  Pac.  B.  Co.  v.  Cannon,  54  Fed.  260,  4  C.  C.  A.  303,  holding, 
railroad  grant  cannot  comprise  lands  previously  patented;  Silver  Bow 
Min.  etc.  Co.  v.  Clark,  5  Mont.  416,  5  Pac.  576,  holding  town-site  patent 
not  to  include  previous  mining  location ;  Horsky  v.  Moran,  21  Mont.  364, 
53  Pac.  1071,  arguendo. 

Location  of  wning  claim.    Note,  7  L.  B.  A.  (N.  S.)  796,  797,  798. 

Finding  of  facts  of  Land  Department,  In  issuing  patent  within  its 
authority,  is  unassailable  except  by  direct  proceedings  for  its  annulmenti 
or  limitation. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  692,  58 
L.  Ed.  1649,  34  Sup.  Ct.  907,  holding  decision  of  Land  Department  that 
lands  granted  to  railroad  were  not  mineral  lands  is  not  open  to  collateral 
attack;  J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  78,  64  L.  Ed.  678. 
30  Sup.  Ct.  490,  holding  individual  cannot  complain  that  land  scrip 
received  as  purchase  price  was  not  legally  receivable;  Brown  y.  Gumey, 
201  U.  S.  193,  60  L.  Ed.  722,  26  Sup.  Ct.  509,  rulings  of  Land  Department 
on  lode  mining  claim  not  subject  to  collateral  attack  after  final  entry; 
United  States  v.  Primrose  Coal  Co.,  216  Fed.  557,  holding  conclusion  of 
Land  Department  that  land  sought  under  Timber  and  Stone  Act  was 
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open  to  entry  was  not  open  to  collateral  attack;  Dufficld  v.  San  Fran- 
cisco Chemical  Co.,  198  Fed.  944,  holding  in  suit  to  establish  adverse 
claim,  conrt  is  without  power  to  distorb  conclusion  of  Land  Depart- 
ment as  to  condition  of  mining  properties  of  land;  Stead  v.  Curtis,  191 
Fed.  533,  112  C.  C.  A.  463,  holding  equity  has  no  power  to  vacate  order 
admitting  will  to  probate;  Roberts  v.  Southern  Pac.  Co.,  186  Fed.  943, 
holding  Secretary  of  Interior  in  confirming  grant  of  land  to  railroad 
could  not  make  )'eservation  as  to  mineral  lands ;  United  States  v.  Aaker- 
vik,  180  Fed.  144,  refusing  to  allow  suit  to  correct  error  in  admitting 
alien  to  citizenship,  after  time  for  appeal  from  such  order  had  elapsed; 
Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  holding  homestead 
claimant  cannot  attack  validity  of  patent  issued  to  one  suing  him  in 
ejectment;  Jahn  v.  Champagne  Lumber  Co.,  157  Fed.  417,  holding  in 
suit  on  assigiiment  of  judgment,  defense  of  inadequacy  of  consideration 
for  assignment  cannot  be  set  up  as  defense;  Steaims  v.  United  States, 
152  Fed.  903,  82  C.  C.  A.  48,  upholding  indictment  alleging  conspiracy  to 
make  fraudulent  entries  on  public  lands  ''in  the  district  of  lands  sub- 
ject to  entry  under  the  homestead  laws  of  the  United  States";  Le  Mar- 
chel  V.  Teagarden,  152  Fed.  666,  holding  one  seeking  to  have  patent  set 
aside  on  grounds  of  fraud  has  burden  of  showing  how  mistake  occurred 
and  its  resulting  effects;  Le  Marchel  v.  Teegarden,  133  Fed.  827,  hold- 
ing one  seeking  to  attack  patents  must  plead  and  prove  evidence  from 
which  mistake  resulted;  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651, 
proceedings  leading  to  patent  cannot  he  reviewed ;  King  v.  McAndrews, 
111  Fed.  864,  50  C.  C.  A.  29,  holding  patent  of  land  within  its  jurisdic- 
tion evidences  judgment  of  Land  Department  and  constitutes  convey- 
ance of  legal  title  impervious  to  collateral  attacks;  James  v.  Germania 
Iron  Co.,  107  Fed.  601,  46  C.  C.  A.  476,  holding  one  attacking  patent 
or  decision  of  department  for  mistake  of  fact  must  prove  such  in  every 
particular  before  department,  before  court  will  consider  original  issue; 
Cosmos  Exploration  etc.  Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed.  44,  holdii^ 
court  is  without  jurisdiction  to  determine  rights  of  parties  in  land,  the 
title  still  in  United  States,  and  contest  .still  pending  in  Land  Depart- 
ment ;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz.  250,  90 
Pac.  337,  holding:  defendant  in  ejectment  cannot  claim  that  patent 
should  not  have  been  issued  to  plaintiff  on  account  of  mineral  qualit3^ 
of  land;  Kansas  City  Min.  etc.  Co.  v.  Clay,  3  Ariz.  328,  329,  29  Pac. 
10,  holding  under  Rev.  Stats.,  §  2258,  reserving  from  pre-emption  lands 
on  which  known  mines  exist,  fact  of  such  mines  may  be  shown  in  eject- 
ment against  patentee;  Belcher  v.  Harr,  94  Ark.  224,  126  S.  W.  715, 
holding  where  duplicate  certificates  to  swamp-land  are  made  basis  of 
action  of  ejectment,  defendant  cannot  claim  insufficiency  of  proof  on 
their  issuance;  Jameson  v.  James,  155  Cal.  278,  280,  100  Pac.  701,  702, 
refusing  application  to  make  final  proof  of  entry  where  lands  have  been 
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determined  to  be  mineral;  Rogers  v.  De  Cambra,  132  Cal.  505,  60  Pac. 
864,  holding  where  parties  in  ejectment  are  same  as  in  former  proceed- 
ing  in  Land  Department,  and  facts  same,  judgment  of  department  for 
plaintiff  was  conclusive ;  Standard  Quicksilver  Co.  v.  Habishaw,  132  CaL 
119,  64  Pae.  115,  holding  where  defendants  had  no  rights  affected  at 
time  of  issue  of  patent,  it  is  no  concern  of  theirs  whether  land  was 
properly  disposed  of;  Gurney  v.  Brown,  32  Colo.  480,  77  Pac.  359,  judg^ 
ment  of  Land  Department  on  adverse  claims  to  mining  location  cannot 
be  collaterally  attacked;  Calhoun  Gold  Min.  Co.  v.  Ajax  Grold  Min.  Co., 
27  Colo.  29,  59  Pac.  618,  holding  receiver's  receipt  issued  prior  to  loca- 
tion of  tunnel  site,  which  was  prior  to  issue  of  patent,  does  not  permit 
collateral  attack  by  tunnel  owner;  Snider  v.  Ostrander,  26  Colo.  App. 
471,  145  Pac.  285,  holding  court  cannot  decree  cancellation  of  patents, 
but  will  decree  trust  in  favor  of  rightful  owner ;  Quinn  v.  Baldwin  Star 
Coal  Co.,  19  Colo.  App.  506,  76  Pac.  555,  decision  of  Interior  Department 
canceling  entry  on  coal  land  and  permitting  amendment  of  entry  not 
subject  to  collateral  attack;  United  States  v.  Hitchcock,  21  App.  D.  C. 
265,  refusing  to  mandamus  Secretary  of  Interior  to  issue  patent  to  land, 
where  he  had  decided  same  were  mineral  lands;  Union  River  Logging, 
R.  R.  Co.  y.  Noble,  9  Mackey  (D.  C),  564,  holding  where  right  to  rail- 
road right  of  way  through  public  lands  is  granted  to.  private  carrier 
imknowingly,  same  can  be  divested  by  Secretary  only  by  due  process 
of  law ;  Cooke  v.  Blakely,  6  Kan.  App.  713,  50  Pac.  983,  refusing  to  dis- 
turb conclusion  of  Land  Department  that  settler  had  not  actually  estab- 
lished residence  on  land;  State  v.  Red  River  Lumber  Co.,  109  Minn. 
190,  123  N.  W.  414,  refusii^  to  allow  State  to  collaterally  attack  school 
land  certificates;  El  Capitan  Land  &  Cattle  Co.  v.  Lees,  13  N.  M.  414, 
86  Pac.  926,  holding  in  suit  on  judgement  of  sister  State,  defense  of 
fraud  cannot  be  set  up ;  Forman  v.  Healey,  19  N.  D.  128, 121  N.  W.  1127, 
refusing  to  declare  trust  on  homestead  lands  where  Land  Department 
had  previously  heard  and  adjudicated  the  matter;  State  v.  Holmes,  17 
N.  D.  38,  112  N.  W.  146,  holding  appropriation  made  by  State  to  State  ^ 
Fair  Association  cannot  be  attacked  by  other  organization;  AUuwee 
Oil  Co.  v.  Shufflin,  32  Okl.  817, 124  Pac.  18,  holding  where  Indian  allottee 
leased  land  to  A  in  preference  to  B,  B  could  not  claim  that  A  held  as 
trustee;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  753, 120  Pac.  1097,  holding 
where  corporation  seeks  to  have  patent  holder  declared  trustee,  it  must 
allege  in  petition  how  it.  was  defeated  in  its  rights ;  Paine  v.  Foster,  9  Okl. 
230,  53  Pac.  114,  findings  of  land  officers  on  controverted  questions  of 
fact  conclusive;  Adams  v.  Couch,  1  Okl.  40,  26  Pac.  1017,  action  of  Land 
•Department  on  homestead  settlement  not  reviewable  on  action  of  eject- 
ment; Sandford  v.  King,  19  S.  D.  337,  103  N.  W.  29,  refusing  to  disturb 
decision  of  Secretary  of  Interior  as  to  rights  under  homestead  entry; 
XI— 63 
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Board  of  Education  v.  Mansfield,  17  S.  D.  78,  81,  82,  106  Am.  St.  Rep. 
771,  95  N.  W.  288,  289,  town*site  patent  issued  by  land  office  cannot  be 
collaterally  attacked  by  locators  of  mining  claims;  Nevada  Exploration 
&  Min.  Co.  V.  Spriggs,  41  Utah,  178,  124  Pac.  772,  holding  in  suit  to 
determine  adverse  possession,  court  cannot  disturb  decision  of  Land 
Department  that  property  was  not  mineral  land;  State  v.  Houston,  56 
Wash.  277,  105  Pac.  476,  upholding  deed  made  by  oyster  commission  to 
certain  tide-lands ;  Welsh  v.  Callvert,  34  Wash.  256,  75  Pac.  873,  refus- 
ing to  entertain  claim  by  applicant  that  lands  granted  as  tide-lands 
were  oyster  lands  as  collateral  attack;  Laramie  Nat.  Bank  v.  Steinhoff. 
11  Wyo.  308,  71  Pac.  994,  prior  to  issuance  of  patent  court  may  deter- 
mine right  to  possession  but  not  title;  Lee  v.  Johnson,  116  U.  S.  51,  29 
L.  Ed.  571,  6  Sup.  Ct.  250,  holding  findings  of  land  office  conclusive  in 
absence  of  fraud ;  Cragin  v.  Powell,  128  U.  S.  699,  82  L.  Ed.  568,  9  Sup. 
Ct.  206,  applying  rule  to  land  survey  adopted  by  department;  Heath 
v.  Wallace,  138  U.  S.  585,  34  L.  Ed.  1068. 11  Sup.  Ct.  384,  holding  deter- 
mination of  swamp-lands  by  Land  Department  conclusive  on  courts; 
Noble  V.  Union  River  etc.  R.  R.  Co.,  147  U.  S.  175,  87  L.  Ed.  127,  13 
Sup.  Ct.  274,  holding  grant  of  right  of  way  to  railroad  by  Secretary 
of  Interior  irrevocable  by  his  successor;  United  States  v.  California  etc. 
Land  Co.,  148  U.  S.  44,^87  L.  Ed.  860,  13  Sup.  Ct.  463,  holding  State 
land  certificates  conclusive  in  absence  of  fraud;  Astiazaran  v.  Santa 
Rita  Land  &  Min.  Co.,  148  U.  S.  83,  87  L.  Ed.  877,  13  Sup.  Ct.  458,  hold- 
ing claim  to  Mexican  land  grant  incontestable  in  courts  before  action 
by  Congress ;  Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  328,  88  L.  Ed. 
1002,  14  Sup.  Ct.  1038,  applying  rule  in  construing  land  grant  to  rail- 
road ;  Bishop  of  Nesqually  v.  Gibbon,  158  U.  S.  166,  89  L.  Ed.  986,  15 
Sup.  Ct.  784,  holding  courts  can  only  review  questions  of  law  in  deter- 
mining land  rights  under  patent ;  In  re  Emblen,  161  U.  S.  57,  40  L.  Ed. 
616,  16  Sup.  Ct.  488,  refusing  mandamus  to  compel  rehearing  of  claijns 
to  land,  after  grant  by  Congress;  Gt)nzales  v.  French,  164  U.  S.  342, 
41  L.  Ed.  460,  17  Sup.  Ct.  104,  refusing  to  vacate  patent  in  absence  of 
fraud  or  misconstruction  of  law;  Pacific  Coast  Min.  etc.  Co.  v.  Spargo, 
16  Fed.  349,  and  Johnson  v.  Drew,  171  U.  S.  100,  48  L.  Ed.  88,  18  Sup. 
Ct.  802,  both*  applying  rule  in  determining  validity  of  patent;  Cowell 
V.  Lammers,  10  Sawy.  254,  21  Fed.  204,  holding  patent  not  open  to  col- 
lateral attack;  Aurora  Hill  etc.  Min.  Co.  v.  Eighty-five  Min.  Co.,  12 
Sawy.  363,  34  Fed.  520,  granting  recovery  of  mine  to  holder  of  patent; 
Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  608  (dissentins:  opinion  in  46 
Fed.  618),  holding  railroad  grant  excluding  mineral  lands  applied  only 
to  '* known''  mineral  lands;  United  States  v.  Lee  Hoy,  48  Fed.  828.- 
holding  decision  of  collector  on  landing  Chinese  not  reviewable  by 
<?ourts ;  Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  and  American 
Mtg.  Co.  V.  Hopper,  64  Fed.  556,  12  C.  C.  A.  293  (affirming  56  Fed.  71), 
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both  holding  fraudulent  pre-emption  certificates  may  be  canceled  by 
land  officers,  even  after  sale;  Scott  v.  Lockey  Inv.  Co.,  60  Fed.  36, 
refusing  to  set  aside  patent  in  suit  to  quiet  title ;  Carter  v.  Thomi>8an,  65 
Fed.  330,  holding  patent  for  town  site  canndl  be  attacked  by  subsequent 
mineral  claimant;  Buena  Vista  Petroleum  Co.  v.  Tulare  Oil  etc.  Co.,  67 
Fed.  229,  holding  grant  of  certain  lands  conclusive  as  to  their  character ; 
United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  957,  958,  15  C.  C.  A.  117, 
applying  rule  in  construing  railroad  grant;  Beley  v.  Naphtaly,  73  Fed. 
128,  19  C.  C.  A.  392,  granting  possession  to  patentee  against  intruders 
alleging  invalidity;  The  Burlington,  73  Fed.  262,  holding  decision  of  ^ 
Canadian  minister  to  remove  wreck  not  reviewable  by  United  States 
courts;  New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  603,  25  C.  C.  A.  116, 
holding  mining  patent  not  open  to  collateral  attack;  Carson  City  Min. 
Co.  V.  North  Star  Co.,  83  Fed.  664,  28  C.  C.  A.  333,  holding  patent  con- 
clusive as  to  fulfillment  of  required  conditions;  Northern  Pac.  Ry.  Co. 
V.  Soderberg,  86  Fed.  50,  refusing  to  determine  character  of  land  before 
decision  of  department;  Holmes  v.  State,  100  Ala.  295,  14  South.  52, 
holding  decision  of  Land  Department  to  cancel  homestead  rights  prima 
facie  .correct ;  Saunders  v.  La  Purisima  Gold  Min.  Co.,  125  Cal.  163,  166, 
57  Pac.  658,  659,  and  Gale  v.  Best,  78  Cal.  238,  239,  12  Am.  St  Rep. 
46,  47,  20  Pac.  551,  both  holding  character  of  land  conclusively  deter- 
mined by  patent;  Dreyfus  v.  Badger,  108  Cal.  65,  66,  41  Pac.  280,  281, 
holding  patent  conclusive  that  facts  were  found  for  patentee;  Poire 
V.  Wells,  6  Colo.  408,  granting  recovery  of  land  claimed  under  patent; 
Howell  V.  Killie,  17  Colo.  91,  28  Pac.  465,  awarding  possession  to  grantee 
under  United  States  patent ;  Hawke  v.  Deffebach,  4  Dak.  25,  40,  22  N.  W. 
482,  490,  awarding  recovery  of  land  to  patentee  against  subsequent 
claimant;  Forbes  v.  DriscoU,  4  Dak.  356,  357,  31  N.  W.  643,  644,  refus- 
ing to  determine  pre-emption  claims  while  contest  pending  before  land 
office;  Vantongeren  v.  Heffernan,  6  Dak.  212,  38  N.  W.  68,  holding 
courts  cannot  determine  claims  to  public  lands  before  issuance  of 
patent;  Fuller  v.  Shedd,  161  111.  492,  62  Am.  St.  Rep.  397,  33  L.  R.  A. 
161,  44  N.  E.  296,  applying  rule  in  determining  riparian  rights;  Rood 
V.  Wallace,  109  Iowa,  5,  79  N.  W.  451,  452,  holding  decision  that  lands 
are  "swamp*'  conclusive;  Colburn  v.  Northern  etc.  R.  R.  Co.,  13  Mont. 
484,  34  Pac.  1018,  holding  decision  of  Secretary  of  Interior,  on  lands 
included  within  railroad  grant,  not  OT)en  to  collateral  attack;  Horsky 
V.  Moran,  21  Mont.  352,  53  Pac.  1066,  granting  recovery  of  land  claimed 
under  town-site  patent  against  mining  patentee;  Chavez  v.  Chavez  de 
Sanchez,  7  N.  M.  85,  32  Pac.  145,  and  Grant  v.  Jaramillo,  6  N.  M.  320, 
28  Pac.  511,  both  granting  recovery  of  land  to  patentee  against  possessor 
claiming  title;  E.  G.  Blakslee  Mfg.  Co.  v.  Blakslee's  Sons  Iron  Works, 
129  N.  Y.  160,  29  N.  E.  4,  applying  rule  to  State  patent  in  action  of 
ejectment;  Grandin  v.  La  Bar,  3  N.  D.  448,  67  N.  W.  241,  refusing  to 
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determine  rights  in  land  pending  contest  in  Interior  Department ;  Knapp 
V.  Thomas,  39  Ohio  St.  387,  48  Am.  Rep.  467,  holding  pardon  of  crim- 
inal by  Governor  irrevocable,  though  procured  by  fraud ;  Ferry  v.  Street, 
4  Utah,  526,  7  Pac.  713,  4  Utah,  535,  11  Pac.  576,  holding  decision  on 
character  of  land  conclusive  when  patent  is  collaterally  attacked ;  Empey 
V.  Plugert,  64  Wis.  612,  25  N.  W.  563,  Keane  v.  Brygger,  3  Wash.  350. 
28  Pac.  657,  and  Sparks  v.  Brown,  2  Wash.  Ter.  432,  7  Pac.  864,  all 
holding  land  decisions  conclusive,  in  absence  of  fraud  or  mistake ;  Cald- 
well V.  Bush,  6  Wyo.  354,  45  Pac.  490,  holding  cancellation  of  entry 
^by  Land  Department  valid  and  binding;  dissenting  opinion  in  El  Paso 
Live  Stock  Com.  Co.  v.  Colorado  Live  Stock  Com.  Co.,  171  Fed.  27,  96 
C.  C.  A.  262,  majority  discussing  rights  of  parties  to  draft  given  in 
pa3nnent  of  shipment  of  cattle. 

Distinguished  in  Iowa  Land  &  Trust  Co.  v.  United  States,  217  Fed.  15, 
133  C.  C.  A.  121,  holding  ex  parte  order  of  Commissioner  of  Five  Civil- 
ized Tribes  as  to  rights  of  Indian  allottee  is  not  binding  on  United 
States  in  suit  to  cancel  patent;  Lake  Superior  Ship  Canal  etc.  Co.  v. 
Cunningham,  44  Fed.  839,  holding  patent  to  land  already  granted  void; 
United  States  v.  Steenerson,  50  Fed.  509,  1  C.  C.  A.  552,  holding  evi- 
dence of  fraudulent  entry  admissible,  in  action  to  recover  for  timber  cut 
on  public  land;  Last  Chance  Min.  Co.  y.  Tyler  Min.  Co.,  61  Fed.  567, 
9  C.  C.  A.  613,  holding  evidence  of  date  of  location  admissible  to  deter- 
mine priority  of  patent ;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  hold- 
ing cancellation  of  entry  for  fraud  not  binding  on  courts ;  United  States 
V.  Lau  Sun  Ho,  85  Fed.  423,  holding  action  of  collector  permitting: 
Chinese  to  land  not  binding  on  courts ;  Klauber  v.  Higgins,  117  Cal.  465. 
49  Pac.  469,  holding  patent  for  tide-lands  within  two  miles  of  city  void 
under  statute ;  Stonewall  Phosphate  Co.  v.  Peyton,  39  Fla.  732,  23  South. 
442,  holding  actual  survey  of  lands  controls  quantity  expressed  in 
patent;  Talbott  v.  King,  6  Mont.  105,  9  Pac.  440,  and  Silver  Bow  Min. 
etc.  Co.  V.  Clark,  5  Mont.  423,  5  Pac.  581,  both  holding  town-site  patent 
cannot  include  previous  mining  location;  South  End  Min.  Co.  v.  Tinney, 
22  Nev.  31,  35  Pac.  92  (also  dissenting  opinion  in  22  Nev.  43,  35  Pao. 
97),  refusing  recovery  to  patentee  of  mine  previously  abandoned;  Par- 
sons V.  Venzke,  4  N.  D.  460,  469,  50  Am.  St.  Rep.  673,  681,  61  N.  W, 
1038,  1041,  holding  Land  Department  decision  on  facts  binding  only 
when  parties  had  opportunity  to  be  heard. 

When  special  tribunal  has  anthority  to  det«rmtiie  certain  matters,  Its 
decision  is  conclusive. 

Approved  in  Bailey  v.  Willeford,  126  Fed.  807,  holding  where  de- 
fendant elects  to  litigate  whole  matter  in  State  court  and  having  fully 
presented  his  entire  case,  Federal  court  will  not  take  jurisdiction;  In 
re  Sing  Tuck,  126  Fed.  395,  holding  Chinese  applying  for  admission  to 
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our  shores,  making  no  claim  to  citizenship  or  failing  to  prove  same, 
inspector's  adverse  decision  is  absolutely  conclusive;  Boynton  v.  Hag- 
gart,  120  Fed.  828,  57  C.  C.  A.  301,  holding  auditor  and  Governor  of 
Arkansas  are  empowered  to  determine  parties  entitled  to  swamp-land 
granted  State  by  act  of  Congress,  1850,  and  issue  patents  therefor; 
Small  V.  Rakestraw,  28  Mont.  419,  72  Pac.  748,  holding  findings  of  Sec- 
retary of  Interior  that  residence  for  voting  in  one  precinct  precludes 
residence  in  another  for  homestead  purposes,  though  wrong  court  can- 
not interfere;  Small  v.  Lutz,  41  Or.  578,  69  Pac.  827,  holding  Secretary 
of  Interior  holding  lands  applied  for  subject  to  homestead  entry  was 
conclusive  over  previous  State  holding  same  swamp-land;  Altschul  v. 
Clark,  39  Or.  328,  66  Pac.  995,  holding  State  granting  right  of  selection 
to  road  company,  latter  filing  in  local  land  oflSce,  government  title  did 
not  pass  until  approved  by  Secretary  of  Interior;  Schendell  v.  Rogan, 
94  Tex.  595,  63  S.  W.  1605,  holding  when  conunissioner  sold  land  classi- 
fied as  agricultural  land  his  acts  are  conclusive  upon  the  State  and  are 
not  subject  to  revision;  United  States  v.  Chung  Shee,  76  Fed.  954,  22 
C.  C.  A.  639,  holding  judgment  discharging  Chinese  conclusive  of  right 
of  entiy. 

In  ejectment,  legal  title  must  prevaU. 
Approved  in  Lerma  v.  Stevenson,  40  Fed.  359,  holding  pre-emptor 
who  has  not  received  patent  cannot  prevail  against  l^^l  title  of  another. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A.  782. 

■ 

United  States  patent  passes  legal  title  to  lands,  when  issued  within 
Jurisdiction  of  Land  Department,  and  prevails  over  all  equitable  claims. 

Approved  in  Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  311,  127  Pac. 
735,  holding  adverse  possession  does  not  commence  to  run  against 
land  until  issuance  of  patent;  Ruddy  v.  Rossi,  28  Idaho,  382,  154  Pac. 
979,  holding  where  debt  was  contracted  after  issuance  of  final  certificate 
of  entry,  but  before  issuance  of  patent,  land  might  be  taken  in  satis- 
faction of  debt;  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  507,  509,  14 
L.  R.  A.  (N.  S.)  592,  87  Pac.  691,  692,  refusing  to  decree  adverse  pos- 
session to  lands  granted  to  railroad  company;  Bockfinger  v.  Foster,  10 
Okl.  502,  62  Pac.  803,  holding  town-site  trustees  who  have  not  conveyed 
title  by  deed  cannot  be  declared  by  court  of  equity  to  hold  as  trustees 
for  claimant ;  New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  604,  25  C.  C.  A. 
116,  holding  mining  patent  not  open  to  collateral  attack;  Pierce  v. 
Sparks,  4  Dak.  3,  22  N.  W.  492,  applying  rule  and  refusing  to  declare 
trust  in  mineral  lands;  Johnson  v.  Drew,  34  Fla.  139,  43  Am.  St.  Rep. 
178,  15  South.  783,  applying  rule  in  action  of  ejectment ;  Janes  v.  Wilk- 
inson, 2  Kan.  App.  367,  42  Pao.  737,  holding  railroad  grant  not  to  include 
land  previously  pre-empted;  Cunningham  v.  Snow,  82  Mo.  591,  holding 
senior  patent  prevails  over  junior  one,  in  ejectment;  Oregon  Ry.  etc- 
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Co.  V.  Hertzberg;  26  Or.  220,  37  Pae.  1020,  granting  recovery  of  land 
to  patentee. 

Patent  laraed  fraudulently  or  without  authority  is  void,  and  may  he 
ohjected  to  at  any  time. 

Approved  in  Ledbetter  v.  Borland,  128  Ala.  423,  29  South.  580,  hold- 
ing eourt  is  not  prevented  from  treating  as  void  patent  which  appears 
on  its  face  as  issued  without  authority,  and  extrinsic  proof  is  admis- 
sible in  proof;  Williams  v.  City  of  San  Pedro,  153  Cal.  47,  94  Pac.  235, 
holding  no  title  can  be  claimed  under  certificate  of  purchase  of  tide- 
lands  within  two-mile  limit  of  cities;  Pipin  v.  Lautman,  28  Ind.  App. 
78,  62  N.  E.  61,  holding  fraud  to  vitiate  a  judgment  must  be  extrinsic 
to  the  matter  tried  in  the  case;  Janes  v.  Wilkinson,  2  Kan.  App.  367, 
42  Pac.  737,  738,  holding  where  grant  to  railroad  erroneously  includes 
land  previously  pre-empted  under  homestead,  same  will  be  considered 
as  of  no  effect  as  regards  homestead;  Keyes  v.  Brackett,  187  Mass.  308, 
72  N.  E.  987,  granting  equitable  relief  for  fraud  practiced  in  bonding 
against  mechanic 's  lien ;  Power  v.  Sla,  24  Mont.  250,  61  Pac.  470,  holding 
allegation  simply  that  record  notice  of  location  of  mining  claim  was 
filed  does  not  signify  verification  as  required  or  recordation  in  proper 
county;  Whitehill  v.  Victorio  Land  &  Cattle  Co.,  18  N.  M.  526,  528, 
139  Pac.  185,  186,  holding  Land  Department  has  no  power  to  accept 
entry  of  lands  reserved  from  entry  by  United  States;  Oklahoma  City 
V.  Hill  Bros.,  6  Okl.  125,  50  Pac.  245,  holding  unauthorized  deed  by  town- 
site  trustees  void  in  action  to  recover  damages  for  ejectment;  Mullan 
V.  United  States,  118  U.  S.  279,  80  L.  Ed.  173,  6  Sup.  Ct.  1045,  annuUii^ 
State  patent  issued  without  authority;  Doolan  v.  Carr,  125  U.  S.  625, 
81  L.  Ed.  847,  8  Sup.  Ct.  1231  (see  dissenting  opinion  in  125  U.  S.  636, 
81*  L.  Ed.  851,  8  Sup.  Ct.  1237) ,  holding  unauthorized  patent  void ;  Mai^h 
v:  Nichols,  Shepherd  &  Co.,  128  U.  S.  611,  82  L.  Ed.  540,  9  Sup.  Ct.  170, 
holding  patent  for  invention  void  without  signature  of  Secretary  of  In- 
terior; Knight  V.  United  States  Land  Assn.,  142  U.  S.  176,  85  L.  Ed. 
979,  12  Sup.  Ct.  262,  appl.ying  rule  in  construing  patent  to  Mexican 
lands;  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S.  374, 
89  L.  Ed.  190,  15  Sup.  Ct.  110,  determining  title  under  railroad  land 
grant;  Burfenning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  323,  41  L.  Ed.  176, 
16  Sup,  Ct.  1019,  holding  patent  issued  for  reserved  lands  void;  Lake 
Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44  Fed.  831,  832,  holding 
patent  to  land  already  transferred  void;  Burr  v.  Greeley,  52  Fed.  927, 
3  C.  C.  A.  357,  holding  patent  void  where  pre-emption  rights  had  pre- 
viously attached ;  Lakin  v.  Dolly,  53  Fed.  336,  applying  rule  in  action  of 
ejectment ;  Northern  Pae.  R.  Co.  v.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303, 
holding  railroad  grant  cannot  comprise  mineral  lands  previously  pat- 
ented; De  Lacey  v.  Northern  Pac.  R.  Co.,  72  Fed.  731,  19  C.  C.  A.  157, 
and  Janes  v.  Wilkinson,  2  Kan.  App.  368,  369,  42  Pac.  738,  both  holding 


999  STEEL  v.  ST.  LOUIS  ETC.  CO.    106  U.  S.  447-457 

railroad  grant  not  to,  inolnde  land  previously  pre-empted;  Garrard  v. 
Silver  Peak  Mines,  82  Fed.  583,  holding*  patent  covering  previously  occu- 
pied land  open  to  collateral  attack;  Plummer  v.  Brown,  70  Cal.  548, 
12  Pac.  466,  holding  allegations  of  fraud  must  be  specific;  Edwards  v. 
Rolley,  96  Cal.  412,  31  Am.  St  Rep.  286,  31  Pac.  268,  holding  patent  for 
old  river-bed  void  as  for  swamp-land.;  Klauber  v.  Higgins,  117  Cal.  458, 
49  Pac.  467,  holding  patent  for  tide-lands  within  two  miles  of  city,  void 
under  statute ;  Justice  Min.  Co.  v.  Lee,  21  Colo.  262,  52  Am.  St.  Rep.  218, 
40  Pac.  444  (reversing  21  Colo.  App.  123,  29  Pac.  1023);  holding  subse- 
quent locator  entitled  to  mining  land  erroneously  patented  to  alien; 
Mantle  v.  Noyes,  5  Mont.  291,  294,  5  Pac.  862,  864,  holding  patent  foi 
public  lands  previously  granted  void;  Talbott  v.  King,  6  Mont.  108,  9 
Pac.  442,  and  Silver  Bow  Min.  etc.  Co.  v.  Clark,  5  Mont.  421,  5  Pac. 
580,  both  holding  town-site  patent  void  as  to  previous  mining  location; 
Horsky  v.  Moran,  21  Mont.  353,  354,  355,  53  Pac.  1066,  1067,  granting 
recovery  of  land  claimed  under  town-site  patent  against  mining  patentee ; 
Mendota  Club  v.  Anderson,  101  Wis.  490,  78  N.  W.  189,  holding  patent 
including  portion  of  lake  void  as  to  such  portion;  American  Dock  etc. 
Co.  V.  Trustees  for  Support  of  Public  Schools,  39  N.  J.  Eq.  441,  and 
Bridger  v.  Goldsmith,  143  N.  Y.  429,  38  N.  E.  460,  arguendo. 

Distinguished  in  Saunders  v.  La  Purisima  Gold  Min.  Co.,  125  Cal. 
166,  57  Pac.  659,  holding  patent  for  agricultural  land  conclusive  as  to 
its  character. 

Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  R.  A. 
(N.  S.)  242. 

Patent  cannot  be  attacked  collaterally  because  false  testUnony  was 
used  to  procure  It,  but  only  by  direct  proceedings. 

Approved  in  Peabody  Gold  Min.  Co.  v.  Gold  Hill  Min.  Co.,  Ill  Fed. 
821,  49  C.  C.  A.  637,  holding  one  not  having  claim  at  time  of  issue  of 
patent  cannot  maintain  suit  to  set  aside  patent  on  ground  of  fraud 
practiced  on  Land  Department;  United  States  v.  White,  9  Sawy.  129, 
refusing  to  vacate  patent  procured  by  false  testimony,  in  equity ;  Poster 
V.  Winchester,  92  Ala.  500,  9  South.  84,  applying  rule  in  ejectment  pro- 
ceedings; Wilson  V.  State,  47  Ark.  203,  1  S.  W.  72,  vacating  patent, 
where  required  improvements  were  inadvertently  made  on  adjoining 
tract;  Hilton  v.  Guyot,  159  U.  S.  207,  40  L.  Ed.  128,  16  Sup.  Ct.  160, 
arguendo. 

Patent  cannot  be  Tacated  or  limited  by  land  officers  after  it  is  Issued 
and  placed  on  records  of  department. 

Approved  in  Rood  v.  Wallace,  109  Iowa,  11,  12,  79  NT.  W.  451,  462, 
holding  act  to  quiet  title  to  land  in  plaintiff's  possession,  State's  petition 
of  intervention  should  be  dismissed.  State  having  no  title,  though  plain* 


106  U.  S.  447-457       NOTES  ON  U.  S.  REPORTS.  1000 

tiflf  fails  to  prove  his;  Crabtree  v.  Bank  of  Winchester,  108  Tenn.  492, 
67  S.  W.  800,  holding  both  parties  thinking  sale  of  land  valid,  record 
of  levy  disclosing  flaw,  equitable  estoppel  to  claim  relief  against  sale 
does  not  arise  by  acquiescence;  Omaha  etc.  Refining  Co.  v.  Tabor,  13 
Colo.  52,  16  Am.  St.  Rep.  198,  5  L.  E.  A-  242,  21  Pac.  929,  holding  sale 
of  public  lands  revokes  prior  license  to  enter;  Struby-Estabrook  Mer- 
cantile Co.  V.  Davis,  18  Colo.  96,  S6  Am.  St.  Rep.  268,  31  Pac.  496,  hold- 
ing final  certificate  as  binding  on  government  as  patent;  Swigart  v. 
Walker,  49  Kan.  104,  30  Pac.  163,  holding  homestead  entry  can  be  can- 
celed before  issuance  of  patent,  even  after  sale. 

Party  who  improves  laad,  knowing  tliat  he  has  no  title,  cannot  asaert 
estoppel  against  one  claiming  it. 

Approved  in  Lydick  v.  Gill,  68  Neb.  281,  94  N.  W.  112,  holding  estoppel 
to  assert  title  though  party  acting  without  intent  to  deceive;  Bump  v. 
Butler  Co.,  93  Fed.  306,  holding  county  not  estopped  from  claiming 
land  by  accepting  taxes  pending  litigation;  Hawke  v.  Deffebach,  4  Dak. 
38,  22  N.  W.  489,  refusing  recovery  for  improvements  made  by  intruder; 
Elliott  V.  Keith,  102  Ga.  121,  29  S.  E.  156,  holding  wife  giving  money  ' 
to  husband's  guardian  estopped  to  claim  interest  thereon;  Poynter  v. 
Chipman,  8  Utah,  452,  32  Pac.  693,  applying  rule  in  ejectment;  Houser 
V.  Austin,  2  Idaho,  199,  10  Pac.  44,  arguendo. 

Right  of  buyer  or  lawful  entryman  to  another's  crops  and  improve- 
ments on  public  land.    Note,  70  L.  R.  A.  805. 

Estoppel  against  assertion  of  title  or  interest  in  realty  by  conceal- 
ing or  representing  it  to  be  in  another.  Note,  48  L.  R.  A.  (N.  S.) 
769,  767. 

It  may  be  concluded  from  issuance  of  patent  tiiat  required  notice  .was 
given. 

Approved  in  Mayer  v.  Carothers,  14  Mont.  289,  36  Pac.  184,  Talbott 
V.  King,*  6  Mont.  110,  9  Pac.  443,  both  applying  rule,  and  upholding 
mining  location  against  subsequent  town-site  patent. 

In  ejectment  for  land  claimed  under  United  States  patent,  ftead  and 
perjury  in  securing  patent  are  not  available  as  defense. 

Approved  in  Phillips  v.  Carter,  135  Cal.  606,  87  Am.  St.  Rep.  154, 
67  Pac.  1032,  holding  in,  ejectment  defendants  cannot  give  evidence  in 
defeating  patent  unless  they  connect  themselves  with  the  paramount 
source  of  title,  or  claim  superior  equities;  dissenting  opinion  in  South 
End  Min.  Co.  v.  Tinney,  22  Nev.  55,  35  Pac.  102,  majority  refusing  re- 
covery to  fraudulent  patentee  of  mine  previously  abandoned. 

Miscellaneous.  Cited  in  King  v.  McAndrews,  111  Fed.  865,  50  C.  C.  A. 
29,  holding  an  attack  upon  patent  not  only  being  collateral  but  an  inter- 
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position  of  eqmtable  defense  to  legal  cause,  same  not  permissible  in 

national  courts. 

106  U.  &  458-464,  27  K  Ed.  216,  1  Sop.  Ot.  363,  GEOBOIA  ▼.  JESOP. 

In  Federal  foreclosure  suit,  where  State's  petition  tliat  certain  lands 
wbereon  execntlons  for  State  taxes  had  be«i  levied  be  withdrawn  was 
denied.  State  cannot  wpeal  because,  not  being  a  party,  its  ri^ts  were  not 
excluded. 

Approved  .in  Murray  v.  Wilson  Distilli|»g  Co.,  164  Fed.  20,  92  C.  C.  A. 
1,  holding  State  dispensary  commissioners  in  closing  up  affairs  of  de- 
partment were  not  officers  of  State;  Ingraham  v.  National  Salt  Co.,  139 
Fed-  689,  refusing  to  enjoin  on  behalf  of  attaching  creditor  in  Federal 
court  receiver  under  State  insolvency  statute ;  South  Carolina  v.  Wesley, 
155  U.  S.  545,  39  L.  Ed.  255,  15  Sup.  Ct.  231,  dismissing  appeal  of  State 
not  a  party  to  action  for  recovery  of  land;  Tindal  v.  Wesley,  167  U.  S. 
212,  42  L.  Ed.  140,  17  Sup.  Ct.  773,  holding  suit  against  State  officials 
to  recover  property  does  not  conclude  State  not  made  a  party;  In  re 
Hall  &  Stilson  Co.,  73  Fed.  535,  refusing  to  sell  property  under  State 
attachment,  while  in  possession  of  Federal  receiver. 

Distinguished  in  Savannah  v.  Jesup,  106  U.  S.  563,  27  L.  Ed.  276,  1 
Sup,  Ct.  512, 'holding  municipality  intervening  in  foreclosure  suit  can 
appeal  from  order  rejecting  its  claim  for  taxes;  Clark  v.  Barnard,  108 
U.  S.  448,  27  L.  Ed.  785,  2  Sup.  Ct.  883,  allowing  State  to  recover  ofi 
bond  from  insolvent  railroad. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  854. 

m 

106  U.  S.  464--166,  27  I*.  Ed.  302,  1  Sup.  Ot.  568,  OI.ABK  v.  KEITH. 

Whatever  has  been  decided  on  one  writ  of  error  cannot  be  re-ezainined 
on  a  sabseqnent  writ  brought  in  same  salt. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co., 
241  U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  and  Blount  v.  Downs, 

194  Fed.  1021,  114  C.  C.  A.  664,  both  following  rule;  Denver  etc.  R. 
Co.  V.  Mills,  222  Fed.  485,  138  C.  C.  A.  77,  holding  appellate  court  can- 
not review  award  made  by  commissioner  appointed  by  court,  awarding 
compensation  for  condemning  right  of  way;  Woodruff  v.  Yazoo  &  M. 
V.  R.  Co,,  222  Fed.  30,  137  C.  C.  A.  567,  refusing  to  review  evidence 
second  time  in  action  for  personal  injuries;  D'Arcy  v.  Jackson  Cushion 
Spring  Co.,  212  Fed.  891,  129  C.  C.  A.  409  (  holding  where  Circuit  Court 
decided  that  patent  was  not  infringed,  lower  court  was  without  au- 
thority to  take  further  proof;  Stone,  Sand  etc.  Co.  v.  United  States, 

195  Fed.  68,  115  C.  C.  A.  252,  refusing  to  allow  second  writ  of  error  to 
operate  as  rehearing;  Messinger  v.  Anderson,  171  Fed.  796,  798,  96 
C.  C.  A.  445,  holding  Circuit  Court  on  second  writ  of  error  will  not 
reverse  its  previous   decision  regarding  will,  even  though   in   interim 
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State  eonrt  has  decided  adversely;  Roth  v.  Mntoal  Reserve  Life  Ids. 
Co.,  162  Fed.  286,  89  C.  C.  A.  262,  holding  where  both  parties  seek 
directed  verdict,  defeated  party  cannot  claim  that  fact  should  have 
been  submitted  to  jury ;  Guarantee  Co.  of  North  America  v.  Phenix  Ins. 
Co.,  124  Fed.  174,  59  C.  C.  A.  376,  holding  one  securing  judgment  grant- 
ing all  relief  sought  cannot  maintain  writ  of  error  or  appeal  to  reverse 
or  modify  it  or  to  review  former  proceedings;  Texas  etc.  Ry.  Co.  v. 
Wilder,  101  Fed.  199,  41  C.  C.  A.  305,  holding  questions  once  considered 
and  decided  by  an  appellate  court  will  not  be  re-examined  on  a  subse- 
quent appeal  or  writ  of  error  in  the  same  case;  Gila  Valley  etc.  Ry. 
Co.  V.  Lyon,  9  Ariz.  220,  80  Pac.  338,  refusing  to  twice  consider  ques- 
tion whether  question  of  negligence  should  be  subinitted  to  jury;  Hol- 
comb  V.  Bearing,  8  App.  D.  C.  301,  holding  general  term  court  reversing 
decision  of  special  term  will  not  review  same  on  second  appeal;  Pons 
V.  Yazoo  etc.  R.  Co.,  131  La.  342,  69  South.  730,  holding  new  point  not 
presented  by  issues  cannot  be  urged  for  first  time  on  rehearing;  Cham- 
pion V.  Rice,  13  N.  M.  241,  82  Pac.  360,  holding  when  order  of  Dis- 
trict Court  is  made  on  mandate  of  Supreme  Court,  same  is  not  review- 
able on  appeal;  United  States  v.  Denver  etc.  R.  R.  Co.,  11  N.  M.  164, 
66  Pac.  562,  holding  previous  decision  that  acts  of  Congress  constituted 
grant  to  party  to  suit  precludes  inquiry  into  validity  of  act;  The  Nues- 
gra  Senora  De  Regla,  108  U.  S.  101,  27  L.  Ed.  666,  2  Sup.  Ct.  291,  ap- 
plying rule  in  suit  for  seizure  of  vessel  during  war;  Chaffin  v.  Taylor, 
116  U.  S.  672,  29  L.  Ed.  729,  6  Sup.  Ct.  518,  and  In  re  Sanford  Fork 
&  Tool  Co.,  160  U.  S.  259,  40  L.  Ed.  417,  16  Sup.  Ct.  294,  both  apply- 
ing rule ;  Williams  v.  Conger,  125  U.  S.  418,  81  L.  Ed.  788,  8  Sup.  Ct. 
944,  holding  decision  of  highest  State  court  on  admissibility  of  evi- 
dence binding  on  removal  to  Federal  court;  Northern  Pac.  R.  R.  Co. 
V.  Ellis,  144  U.  S.  464,  86  L.  Ed.  506.  12  Sup.  Ct.  726,  holding  State 
decision  that  former  judgment  determined  rights  of  parties  not  review- 
able by  Federal  court;  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166 
U.  S.  284,  41  L.  Ed.  1005,  17  Sup.  Ct.  574,  applying  rule  in  admiralty 
proceedings;  Thompson  v.  Maxwell  Land  etc.  Co.,  168  U.  S.  466,  42 
L.  Ed.  541,  18  Sup.  Ct.  123,  applying  rule  in  cJonstruing  land  grant; 
United  States  v.  New  York  Indians,  173  U.  S.  473,  48  L.  Ed.  769,  19 
Sup.  Ct.  491,  dismissing  appeal  from  decree  entered  in  accordance  with 
prior  mandate;  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  51  Fed. 
930,  2  C.  C.  A.  542,  holding  Circuit  Court  of  Appeals  cannot  reopen 
question  decided  by  Supreme  Court;  Alabama  etc.  R.  Co.  v.  Carroll,  84 
Fed.  777,  28  C.  C.  A.  207,  applying  rule  in  action  for  railroad  injury; 
Mohrenstecher  v.  Westervelt,  87  Fed.  160,  30  C.  C.  A.  584,  applying  rule 
in  suit  on  bank  cashier's  bond;  Goldman  v.  Goldman,  51  La.  Ann.  779, 
25  South.  563,  applying  rule  in  action  on  contract;  State  v.  Bank  of 
Commerce,  96  Tenn.  596,  36  S.  W.  720,  applying  rule  in  action  to  re- 
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cover  taxes;  HoUeran  v.  Meisel,  91  Va.  148,  21  S.  E.  659,  refusing  to 
re-examine  former  construction  of  record;  Great  Western  Tel.  Co.  v* 
Bnmham,  162  U.  S.  344,  40  L.  Ed.  998,  16  Sup.  Ct.  852|  and  Hart  v. 
Stribling,  26  Pla.  445,  6  South.  456,  both  arguendo. 

Distinguished  in  Metcalf  v.  Watertown,  68  Fed.  861,  16  C.  C.  A.  37, 
allowing  second  appeal  where  decree  covered  matters  not  within  former 
mandate;  Balch  v.  Haas,  73  Fed.  976,  20  C.  C.  A.  151,  holding  prior 
decision  not  binding  on  points  not  raised. 

Conclusiveness   of  prior  decisions  on  subsequent   appeals.    Note, 
84  L.  B.  A.  822. 

106  XT.  S.  466-467,  27  K  Ed.  267,  1  Bap.  Ot.  423,  MOBBILL  ▼.  JONSa 

Secretary  of  Treaanry  cannot,  by  regulations,  alter  or  amend  revenue 
law,  but  can  only  regulate  mode  of  carrying  It  into  effect. 

Approved  in  United  States  v.  George,  228  U.  S.  22,  57  L.  Ed.  716, 
33  Sup.  Ct.  412,  holding  crime  of  perjury  could  not  arise  out  of  false 
testimony  given  in  return  to  homestead  entry ;  Bong  v.  Alfred  S.  Camp- 
bell Art  Co.,  214  U.  S.  248,  58  L.  Ed.  984,  29  Sup.  Ct.  628,  holding  for- 
eign citizen  not  entitled  to  benefit  of  United  States  copyright  law  can- 
not convey  right  to  person  within  its  provisions  so  as  to  obtain  benefit 
of  act ;  Henry  Gas  Co.  v.  United  States,  191  Fed.  139,  111  C.  C.  A.  612, 
holding  delay  of  Secretary  of  Interior  cannot  defeat  right  of  Cherokee 
citizen  to  his  allotment;  Paterson  v.  United  States,  181  Fed.  973^  104 
C.  C.  A-  434,  holding  where  Interior  Department  had  no  power  to  alter 
oath  prescribed  for  application  for  patent,  perjury  as  to  such  amehd- 
ment  was  not  indictable;  United  States  v.  Louisville  &  N.  R.  Co.,  166 
Fed.  938,  holding  indictment  for  removing  quarantined  cattle  contrary 
to  rules  of  Secretary  of  Agriculture  must  allege  same  rules  were  pub- 
lished and  promulgated;  United  States  v.  Matthews,  146  Fed.  308,  hold- 
ing statute  declaring  it  crime  to  violate  regulation  of  Department  of 
Interior  void;  Powell  v.  United  States,  135  Fed.  882,  upholding  r^u- 
lations  of  Internal  Revenue  Department  governing  claims  for  rebate; 
United  States  v.  Hoover,  133  Fed.  952,  holding  Secretary  of  Agricul- 
ture without  power  to  make  rules  governing  transportation  of  animals 
with  infectious  diseases,  violation  of  which  would  constitute  crime; 
In  re  Page,  128  Fed.  318,  holding  paragraph  473,  Tariff  Act  1897,  ad- 
mitting free  animals  for  breeding  purposes,  includes  importation  into 
United  States  of  Percheron  horses  by  Canadian  citizen;  Van  Lear  v. 
Eisele,  126  Fed.  827,  holding  Arkansas  Hot  Springs  being  Federal  prop- 
erty, Congress  may  delegate  power  either  expressly  or  by  implication 
to  Secretary  of  Interior  to  regulate  same;  Bruhl  v.  Wilson,  123  Fed. 
958,  holding  collector  of  port  of  entry  of  imported  goods  is  custodian 

• 

of  such  goods  until  payment  of  duties  thereon,  and  Treasury  Depart- 
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ment  cannot  change  statutory  effect;  Dimmick  v.  United  States,  121 
Fed.  643,  57  C.  C.  A.  664,  holding  regulations  of  Treasury  Department 
regarding  deposit  of  Federal  money  under  Rev.  Stats.,  §  5492,  same  are 
admissible  in  prosecution  under  said  statute;  United  States  v.  Maid, 
116  Fed.  651,  holding  departmental  regulation  requiring  nonmineral 
affidavit  in  homestead  entry,  one  does  not  commit  perjury  in  making 
false  affidavit,  same  not  being  material;  Hoover  v.  Sailing,  HO  Fed. 
47,  49  C.  C.  A.  26,  holding  courts  may  interpret  statute  contrary  to 
Interior  Department  when  latter's  construction  is  clearly  wrong,  thus 
changing  rights  created  under  such  statute;  Johnson  v.  United  States, 
26  App.  D.  C.  132,  holding  false  answer  in  application  for  civil  service 
examination  constituted  perjury;  United  States  v.  Eaton,  144  U.  S.  687, 
36  L.  Ed.  594,  12  Sup.  Ct.  767,  holding  regulation  of  sale  of  oleomar- 
garine void  not  being  required  by  law;  Balfour  v.  Sullivan,  10  Sawy. 
104,  19  Fed.  579,  holding  regulation  imposing  duty  on  returned  grain- 
bags  void;  Pascal  v.  Sullivan,  10  Sawy.  285,  21  Fed.  497,  holding  regu- 
lation of  importation  of  mineral  waters  void  where  law  imposed  no 
duty;  Siegfried  v.  Phelps,  14  Sawy.  363,  40  Fed.  661,  holding  regula- 
tion requiring  invoice  of  free  goods  void;  Iselin  v.  Hedden,  28  Fed. 
418,  holding  regulation  imposing  chaise  for  appraisement  void;  Anglo- 
Cal.  Bank  v.  Secretary  of  Treasury,  76  Fed.  750,  22  C.  C.  A.  527,  holding 
postponement  by  secretary  of  sale  of  goods  in  bond  cannot  vary  duty; 
United  States  v.  Three  Barrels  of  Whiskey,  77  Fed.  965,  holding  regu- 
lation regarding  internal  revenue  stamping  valid ;  United  States  v.  Good- 
sell,  84  Fed.  156,  holding  regulation  requiring  proof  of  American  manu- 
facture of  returned  boxes  void. 

Distinguished  in  Stratton  v.  Oceanic  Steamship  Co.,  140  Fed.  834,  72 
C.  C.  A.  241,  holding  department  regulation  requiring  deposit  of  head 
tax  on  landing  of  alien  valid;  Borden  v.  United  States,  132  Fed.  206, 
upholding  customs  regulation  requiring  registry  of  pedigree  of  animals 
imported  for  breeding  purposes ;  Prather  v.  United  States,  9  App.  D.  C. 
88,  holding  Commissioner  of  Internal  Revenue  may  prescribe  how  pack- 
ages of  oleomargarine  should  be  labeled. 

Where,  by  statute,  animals  imported  for  breeding  purposes  are  not 
subject  to  duty,  treasury  regalatlons  confining  it  to  animals  of  "superior 
stock**  is  void. 

Approved  in  Pittsburgh  Melting  Co.  v.  Baltimore  &  0.  R.  Co.,  229 
Fed.  222,  holding  Secretary  of  Agriculture  had  no  power  to  prescribe 
that  shipper  of  inedible  food  should  make  certificate  as  to  same;  Myrick 
V.  United  States,  219  Fed.  5,  134  C.  C.  A.  619,  discussing  but  not  decid- 
ing whether  Postal  Department  could  prescribe  regulations  as  to  admis- 
sion of  printed  matter  to  mails;  St.  Louis  etc.  Packing  Co.  v.  Houston, 
215  Fed.  559,  132  C.  C.  A.  65,  holding  Meat  Inspection  Act  of  March  4, 
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1907,  did  not  prescribe  any  certain  quality,  but  aimed  at  elimination  of 
unwholesome  and  unfit  human  food;  United  States  v.  Foster,  211  Fed. 
210,  refusing  to  uphold  provision  of  postmaster-general  that  unusual 
sales  of  stamps  should  not  be  included  in  calculation  of  lalary;  Bruce 
V.  United  States,  202  Fed.  103,  120  C.  C.  A.  370,  holding  postmaster^ 
general  could  not  limit  mailing  of  poisons  to  doctors,  physicians  and 
dentists  only;  United  States  v.  Eleven  Thousand  One  Hundred  and 
Fifty  Pounds  of  Butter,  195  Fed.  665,  667,  668,  115  C.  C.  A.  463,  refus- 
ing to  enforce  regulation  of  Secretary  of  Treasury  that  butter  contain- 
ing more  than  sixteen  per  cent  moisture  was  adulterated;  St.  Louis 
Merchants'  Bridge  Ter.  Ry.  Co.  v.  United  States,  188  Fed.  195,  110 
C.  C.  A.  63,  holding  act  prohibiting  removal  of  cattle  from  quarantined 
district  except  on'  certain  conditions  did  not  extend  to  carriers  con- 
necting with  railroad  coming  from  said  district;  United  States  v.  Me- 
Murray,  181  Fed.  730,  holding  Secretary  of  Interior  could  not  prescribe 
amount  of  coal  to  be  mined  from  coal  lands  under  lease  from  Indians; 
United  States  v.  Moody,  164  Fed.  271,  holding  disregard  of  rule  laid 
down  by  Superintendent  of  St.  Mary's  Falls  Canal  is  criminal  offense; 
Capital  Traction  Co.  v.  King,  44  App.  D.  C.  31^,  holding  act  of  Inter- 
state Commerce  Commission  in  prescribing  rate  of  speed  for  city  of 
Washington  was  void;  United  States  v.  Antikamnia  Chemical  Co.,  37 
App.  D.  C.  351,  holding  regulation  that  derivatives  of  adulterated  drugs 
should  be  so  labeled  was  invalid  exercise  of  power;  Payne  v.  United 
States,  20  App.  D.  C.  599,  allowing  mandamus  to  compel  admission  of 
railroad  guide  to  mails;  Tonopah  etc.  R.  Co.  v.  Fellanbaum,  32  Nev. 
291,  107  Pac.  885,  holding  where  no  notice  is  given  as  to  new  location, 
patent  issued  by  Land  Department  is  void;  United  States  v.  Cloete,  81 
Fed.  402,  26  C.  C.  A.  452,  arguendo. 

Distinguished  in  United  States  v.  Oregon  R.  &  Nav.  Co.,  163  Fed. 
641,  upholding  act  of  1906,  prohibiting  carriers  from  confining  stock 
in  transit  more  than  twenty-eight  hours  without  unloading  for  feed  and 
water  for  five  hours,  except  that  period  may  be  extended  to  thirty -six 
hours  in  written  request  of  owner. 

Examination  in  Supreme  Oourt  is  confined  to  exceptions  to  actual  rul- 
ings at  trial  in  Circuit  Court,  incorporated  into  the  record,  an  autlienticated 
transcript  of  wUch  is  returned  with  writ  of  error. 

Approved  in  Harding  v.  Giddings,  73  Fed.  341,  19  C.  C.  A.  508,  re- 
fusing to  consider  agreement  not  introduced  in  lower  court. 

106  U.  S.  468-487,  27  Ll  Ed.  279,  1  Sup.  Ct  495,  EBANCH  ▼.  JESTJP. 
Holders  of  preferred  stock  are  stockholders. 
Approved  ^n  Inscho  v.  Mid-Continent  Dev.  Co.,  94  Kan.  381,  388,  146 
Pac.  1018,  1020,  holding  resolution  pledging  fund  to  redeem  preferred 
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sboek  did  niot  change  status  of  holders  of  preferred  stock  until  such 
fun'd  hkd  been  apportioned;  Mercantile  Trust  Co.  v.  Baltimore  etc.  R. 
Co.,* 82  Fed.  370,  holding  State  subscription  to  railroad  makes  it  pre< 
f erred  stockholder,  but  subsequent  to  mortgagees ;  Emerson  v.  New  York 
etc.  R.  R.  Co.,  14  R.  I.  558,  holding  conveyance  of  railroad  property 
valid,  and  preferred  stockholders  not  entitled  to  payment  out  of  it. 

Preferred,  guaranteed  and  interest-bearing  stock.  Note,  27  L.  B.  A. 
140. 

StockbolderB  of  corporatioii,  accepting  stock  of  anotber,  to  wblch  it 
to  sold,  cannot  question  *tlie  yaliditj  of  the  contract. 

Approved  in  St^er  v.  Davis,  8  Tex.  Civ.  App.  29,  27  S.  W.  1071, 
holding  directors  of  hotel  company,  two  years  after'  purchase  of  com- 
peting hotel,  cannot  object  to  sale  as  ultra  vires. 

Acceptance  by  stockholder  of  benefits  of  ultra  vires  act  of  corpo- 
ration as  affecting  his  right  to  equitable  relief.  Note,  6  Amu 
Oas.  126. 

8outh«na  Oeorgia,  etc.,  railroad,  having  charter  power  to  poxchase  and 
sell  all  kinds  of  property,  and  to  incorporate  its  stock  with  that  of  any 
other  company,  may  sell  its  road  and  franchise  to  another  oompaiiy,  thons^ 
ordii^iily  thto  may  not  he  done. 

Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co., 
219  Fed^  969,  holding  contract  of  foreign  power  corporation  with  rail- 
way was  not  void  on  account  of  its  failure  to  designate  statutory  agent 
fpr  service  of  process;  New  Albany  Waterworks  v.  Louisville  Banking 
Co.,  122  Jed.  780,  58  C.  C.  A.  576,  holding  corporation  organized  under 
general  statutes  to  supply  water  to  municipality  is  quasi-public  and 
can  exercise  no  authority  which  is  not  expressly  conferred  by  statute ; 
City  of  Lincoln  v.  Lincoln  St.  R.  Co..  67  Neb.  480,  93  N.  W.  769,  hold- 
ing corporation  o^anized  to  construct  street  railway  may  purchase  one 
already  constructed;  Blue  Mt.  Forrest  Assn.  v.  Borrowe,  71  N.  H.  77, 
51  Atl.  673,  holding  stockholder  cannot  be  permitted  to  retain  the  stock 
and  enjoy  the  benefits  incident  to  its  ownership  without  incurring  the 
burdens  thereof;  Coal  Creek  Min.  etc.  Co.  v.  Tennessee  etc.  R.  R.  Co., 
106  Tenn.  675,  62  S.  W.  167,  holding  corporation  having  statutory'  privi- 
lege to  dispose  of  property  to  amount  business  of  corporation  requires, 
lease  m  excess  not  question  except  by  State;  Pittsburg  etc.  Ry.  Co.  v. 
Keokuk  etc.  Bridge  Co.,  131  U.  S.  385,  88  L.  Ed.  162,  9  Sup.  Ct.  774, 
enforcing  payment  of  bridge  tolls  under  contract;  St.  Louis  etc.  R.  Co. 
V.  Terre  Haute  etc.  R.  Co.,  33  Fed.  445,  446,  holding  railroad  lease 
valid;  Mackintosh  v.  Flint  etc.  R.  Co.,  34  Fed.  615,  enjoining  purchase 
of 'stock  and  franchises  of  another  railroad;  Chicago  etc.  Ry.  Co.  v. 
Union  Pac.  Ry.  Co.,  47  Fed.  20,  holding  railroad  contract  giving  an- 
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other  trackage  rights  valid;  Colombia  Finance  etc.  Co.  v.  Kentucky  etc. 
Ry.  Co.,  60  Fed.  798,  9  C.  C.  A.  264  (aflSrming  Tod  v.  Kentucky  Union 
Land  Co.,  57  Fed.  57),  holding  consolidation  of  land  and  xailway  com- 
panies valid,  and  foreclosing  mortgage;  Marbnry  v.  [Kentucky  etc.  Land 
Co.,  62  Fed.  347,  10  C.  C.  A.  393,  holding  acquisition  of  railway  stock 
by  land  company,  and  guaranty  of  former's  bonds,  valid;  Pearsall  v. 
Great  Northern  Ry.  Co.,  73  Fed.  938,  holding  right  of  railroad  to  con- 
solidate includes  right  to  make  traffic  agreement;  Virginia  Canon  Toll- 
Road  Co.  v.  People,  22  Colo.  437,  87  L.  R.  A.  721,  45  Pac.  401,  holding 
sale  of  toll  road  and  franchises  valid ;  State  v.  Hannibal  etc.  R.  Co., 
37  Mo.  App.  506,  holding  corporation  authorized  to  construct  toll  road 
can  purchase  one;  Camden  etc!.  R.  R.  Co.  v.  Mays  I<anding  etc.  R.  R. 
Co.,  48  N.  J.  L.  560,  574,  7  Atl.  524,  538,  holding  jailroad  lease  valid ; 
Mills  V.  Central  R.  R.  Co.,  41  N.  J.  Eq.  6,  2  Atl.  456,  annulling  void 
railroad  lease;  dissenting  opinion  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc. 
Ry.  Co.,  163  U.  S.  606,  41  L.  Ed,  280,  16  Sup.  Ct.  1189,  majority  holding 
railroad  contract  allowing  another  to  use  its  tracks  valid. 

Distinguished  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  44,  86  L.  Ed.  68,  11  Sup.  Ct.  482,  holding  car  company  cannot 
lease  all  properiy  to  another. 

Sale  by  corporation  of  all  its  assets,  and  effect  thereof.    Note,  99 
Am.  Dec.  884. 

Corporations.    Note,  103  Am.  St.  Rep.  560. 

Necessity  of  assent  of  all  stockholders  to  consolidation  of  corpora* 
tion.    Note,  19  Aim.  Oas.  1269. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  887. 

Implied  powers  of  corporation.    Note,  22  E.  B.  0.  180. 

Those  accepting  preferred  stock  ttcm  railroad  and  drawing  dividends 
tbereon,  cannot  object  to  power  of  company  to  issue  it. 

Approved  in  Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  596,  46  S.  E.  894, 
bondholders  could  not  attack  contract  as  ultra  vires  or  in  restraint  of 
trade ;  Breslin  v.  Fries-Breslin  Co.,  70  N.  J.  L.  283,  58  Atl.  317,  holding 
consenting  stockholder  precluded  from  setting  up  irre^larity  in  declar- 
ing dividend;  Preston  v.  Cincinnati  etc.  R.  Co.,  36  Fed.  56,  1  L.  B.  A« 
142,  holding  stockholders  liable  to  judgment  creditors. 

Mortgage  of  after-acquired  property  covers  branch  railroad  bnUt,  as 
part  of  its  chartered  line,  by  another,  but  subject  to  the  prior  lien  of 
construction. 

Approved  in  Tippett  v.  Barham,  180  Fed.  80»  37  L.  R.  A.  (N.  S.)  119, 
103  C.  C.  A.  430,  holding  mortgage  creditor  of  water  company  had  right 
to  standpipe  erected  on  land,  in  preference  to  company  supplying  same; 
Central  Trust  Co.  v.  Washington  County  R.  R.  Co.,  124  Fed.  817,  hold- 
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ing  railroad  mortgage  describing  property  "whether  now  held  or  ac- 
quired by  mortgagor"  makes  such  mortgage  cover  main  branch  line 
subsequently  purchased  by  mortgagor. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
99  Am.  St.  Rep.  257. 

Miscellaneous.  Cited  in  Coal  Creek  Min.  etc.  Co.  v.  Tennessee  etc. 
R.  R.  Co.,  106  Tenn.  676,  62  S.  W.  168,  holding  in  absence  of  an  en- 
abling statute  quasi-public  corporation  cannot  mortgage,  sell  of  "lease 
its  franchises  or  corporate  property  essential  to  its  operation. 

106  U.    S.   487-504,   27   L.   Ed.   238,   1   Snp.    Ct.   442,   PABKEBSBX7SG  v. 
BROWN. 

Bin  for  equitable  relief,  decree  being  for  simple  money  Judgment 
based  on  legal  liability,  for  whicb  tbere  was  an  adequate  remedy  at  law, 
is  not  sustainable  on  appeal. 

Approved  in  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Hirsch,  204  Fed. 
857,  859,  123  C.  C.  A.  145,  holding  fact  that  lease  with  railroad  was 
void  on  account  of  rebate  privileges  on  shipments  of  lessee  could  not 
prevent  railroad  from  instituting  suit  for  its  cancellation;  Monett  Elec- 
tric Light  etc.  Co.  v.  Incorporated  City  of  Monett,  186  Fed.  372,  holding 
where  ordinance  of  city  attempting  to  confer  power  rights  on  elec- 
tric company,  was  void  on  account  of  nonconformity  with  charter,  con- 
tinued acts, of  company  under  said  ordinance  could  not  render  it  valid; 
Lewis  Pub.  Co.  v.  Wynian,  168  Fed.  761,  holding' bill  to  enjoin  post- 
master from  refusing  to  admit  magazine  to  mails  will  be  dismissed 
where  pending  suit  postal  department  authorizes  its  admission;  Hap- 
good  V.  Berry,  157  Fed.  813,  85  C.  C.  A.  171,  holding  objection  to  suit 
for  want  of  equitable  cognizance  must  be  made  before  answer;  General 
Elec.  Co.  V.  Westinghouse  Elec.  &  Mfg.  Co.,  144  Fed.  466,  refusing  in- 
junction restraining  violation  of  contract  for  manufacture  and  sale  of 
electrical  appliances;  Herring  v.  Cumberland  Lumber  Co.,  159  N.   C. 
,387,  42  L.  R.  A.  (N.  S.)  164,  74  S.  E.  1013,  holding  where  railroad  de- 
fended failure  to  construct  railroad  on  account  of  being  ultra  vires, 
plaintiff  could  recover  full  value  of  lumber  sold  at  reduced  rate  in  con- 
sideration of  const^niction  of  road;  Buzard  v.  Houston,  119  U.  S.  352, 
30  L.  Ed.  454,  7  Sup.  Ct.  252,  dismissing  bill  in  equity  to  recover  money 
judgment  for  f rau^ ;  Zeriiigue  v.  Texas  etc.  R.  Co.,  34  Fed.  243,  dismiss- 
ing bill  for  specific  performance,  which  shows  only  right  to  damages; 
Paton  V.  Majors,.  46  Fed.  211,  dismissing  bill  in  equity  to  recover  over- 
payments on  sale  of  cotton;  Security  Savings  etc.  Assn.  v.  Buchanan, 
66  Fed.  801,  14  C.  C.  A.  97,  dismissing  equitable  bill  against  agents 
securing  loans  on  fraudulent  representations;  Alger  v.  Anderson,  92 
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Ped.  709,  dismissing  bill  to  rescind  sale  of  land  where  only  remedy  is 


Distinguished  in  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  657, 
66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  United  States 
against  railroad  and  its  mortgagees  to  determine  title  to  land  errone- 
ously patented;  Tyler  v.  Savage,  143  U.  S.  94,  96,  36  L.  Ed.  88,  89,  12 
Sup.  Ct.  345,  awarding  recovery  in  equity  of  money  paid  for  stock 
under  misrepresentations;  Gunn  v.  Brinkley  Car  etc.  Mfg.  Co.,  66  Ped. 
384,  13  C.  C.  A.  529,  and  Colonial  etc.  Mtg.  Co.  v.  Hutchinson  Mtg. 
Co.,  44  Fed.  222,  both  maintaining  bill  in  equity  where  accounting  is 
ueeessary. 

'    Jurisdiction  of  equity  in  matters  of  account.    Note,  1  E.  R.  0.  418. 

Municipal  corporationB  may  not  be  authorixed  to  "lend"  bonds  for 
mannfacturing  enteirprise,  payment  of  which  is  to  be  made  by  taxation, 
this  not  being  for  a  public  purpose. 

Approved  in  Hill  County  v.  Shaw  &  Borden  Co.,  225  Fed.  478,  hold- 
ing where  code  provides  county  printing  be  done  by  newspaper  of 
county,  no  other  will  suffice;  Eaton  v.  Shiawassee  County,  218  Fed.  590, 
134  C.  C.  A.  316,  holding  lender  of  money,  borrowed  by  city  without 
requisite  vote  of  people,  could  not  recover  for  money  had  and  received; 
Larabee  v.  DoUey,  175  Fed.  391,  and  First  State  Bank  v.  Shallenberger, 
172  Fed.  1003,  both  refusing  to  uphold  act  requiring  banking  corpora- 
tion to  deposit  money  in  guaranty  fund  to  indemnify  dei)ositors  of  insol- 
vent banks;  Standard  Savings  etc.  Assn.  v.  Aldrich,  163  Fed.  221,  20 
L.  B.  A.  (N.  S.)  393,  89  C.  C.  A.  646,  holding  contract  of  building  and 
loan  association  to  borrow  money  being  ultra  vires,  cannot  be  enforced; 
United  States  v.  Capdevielle,  118  Fed.  815,  55  C.  C.  A.  421,  holding 
Louisiana  Drainage  Acts  authorizing  special  assessment  against  New 
Orleans  for  drainage  costs,  in  absence  of  provisions  otherwise,  authorizes 
levy  of  special  tax  also;  Dodge  v.  Mission  Tj).,  107  Fed.  832,  833,  54 
L.  R.  A.  242,  46  C.  C.  A.  661,  holding  township  bonds  issued  to  promote 
sugar  manufacture  and  act  of  legislature  authorizing  issues  are  beyond 
the  powers  of  each  and  void,  being  private  use;  Beach  v.  Bradstreet, 
85  Conn.  348,  Ann.  Cas.  1913B,  946,  82  Atl.  1032,  refusing  to  allow 
taxation  to  replenish  fund  for  pensioning  widows  of  Civil  War  veterans ; 
Collier  Shovel  etc.  Co.  v.  City  of  Washington,  38  Ind.  App.  373,  76  N.  E, 
123,  holding  donation  to  corporation  by  city  in  consideration  of  latter 
building  factory  was  void;  Union  Ice  etc.  Co.  v.  Town  of  Ruston,  135 
La.  912,  Ann.  Cas.  1916C,  1274,  L.  B.  A.  1915B,  859,  66  South.  267,  re- 
fusing right  to  city  to  maintain  public  ice  plant;  In  re  Opinion  of  the 
Justices,  204  Mass.  611,  27  L.  R.  A.  (N.  S.)  483,  91  N.  E.  407,  holding 
legislature  cannot  authorize  city  to  condemn  lands  outside  limits  of  pro- 
XI— 64 
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posed  public  thoroughfare;  McCurdy  v.  Shiawassee  County,  154  Mich. 
657,  118  N.  W.  628,  holding  where  charter  provides  necessary  money 
to  be  raised  by  taxation,  notes  given  by  treasurer  for  money  borrowed 
are  void;  Castner  v.  City  of  Minneapolis,  92  Minn.  87,  99  N.  W.  361, 
holding  reimbursement  of  defeated  candidate  for  expenses  of  election 
contest  illegal;  Sweeney  v.  United  Underwriters  Co.,  29  S.  D.  588,  137 
N.  W.  382,  holding  where  option  of  repurchase  of  stock  given  by  cor- 
poration was  void,  same  could  not  be  repudiated  and  money  held;  Cole 
V.  La  Grange,  113  U.  S.  6,  28  L.  Ed.  898,  5  Sup.  Ct.  419,  holding  bonds 
issued  to  aid  private  manufactory  void ;  *Brown  v.  Ingalls  Twp.,  81  Fed. 
486,  holding  refunding  bonds  valid,  although  original  bonds  were  issued 
to  private  company  and  void;  Sutberland-lnnes  Co.  v.  Evart,  86  Fed. 
601,  602,'  holding  mumcix)al  contract  to  aid  private  manufactory  void; 
Cole  V.  La  Grange,  19  Fed.  873,  refusing  recovery  on  bonds  issued  to 
aid  iron  works;  Kingman  v.  Brockton,  153  Mass.  259,  11  L.  R.  A.  125, 
26  N.  E.  999,  holding  town  cannot  erect  hall  to  be  used  partly  by  Gi'and 
Army  post ;  Feldman  v.  City  Council  of  Charleston,  23  S.  C.  63,  64,  67, 
69,  66  Am.  Rep.  9,  10,  12,  16,  holding  bonds  issued  to  aid  private  re- 
building after  fire  void ;  McCullough  v.  Brown,  41  S.  C.  249,  23  L.  R.  A. 
422,  19  S.  E.  473,  holding  statute  giving  State  monopoly  of  sale  of 
liquors  void;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  595,  599,  39 
L.  Ed.  824,  826,  15  Sup.  Ct.  695, '696,  and  Savings  etc.  Assn.  v.  Alturas 
Co.,  65  Fed.  683,  arguendo. 

Distinguished  in  Quincy  v.  Jackson,  113  U.  S.  338,  28  L.  Ed.  lOOS, 
5  Sup.  Ct.  546,  compelling  taxation  for  payment  of  bonds  issued  to  aid 
railroad;  Laird  v.  De  Soto,  32  Fed.  653,  awarding  recovery  on  bonds 
issued  to  aid  railroad ;  Holt  v.  Antrim,  64  N.  H.  286,  9  Atl.  389,  holding 
tax  for  building  schoolhouse,  to  be  leased  for  academy,  valid;  State  v. 
Nelson  Co.,  1  N.  Dak.  95,  26  Am.  St.  Rop.  615,  8  L.  R.  A.  287,  45  N.  W. 
35,  holding  bonds  issued  to  procure  seed  for  needy  farmers  valid. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668. 

Public  purposes  for  which  money  may  be  appropriated  or  raised 
by  taxation.     Note,  14  L.  R.  A.  478. 

There  being  a  total  want  of  power  to  Issue  bonds,  payment  of  Interest, 
or  acts  of  oiXlcers,  cannot  amount  to  estoppel  or  ratification  by  tbe  dty. 

Approved  in  Hornblower  v.  City  of  Pierre,  231  Fed.  506,  refusing  to 
allow  recovery  on  city  warrants  issued  in  excess  of  authorized  amount; 
Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed.  16,  128  C.  C.  A. 
544,  holding  bonds  of  town  issued  without  guaranty  bond  of  railroad  as 
required  by  resolution  were  void,  even  in  hands  of  bona  fide  purchasers; 
In  re  Waterioo  Organ  Co.,  134  Fed.  344,^67  C.  C.  A.  255,  holding 
ultra  vires  bonds  not  allowable  claims  on  bankruptcy  court;  in  re  Water- 
loo Organ  Co.,  134  Fed.  348,  67  C.  C.  A.  327,  holding  bank  having  ad- 
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vaneed  money  on  pledged  bonds  oonld  prove  claim  in  bankruptcy; 
Clarke  v.  Town  of  Northampton,  120  Fed.  662,  67  C.  C.  A.  123,  holding 
municipal  bonds  void  in  their  inception  for  want  of  issuing  power,  pay- 
ment of  interest  thereon,  however  long,  no  ratification,  estopping  plead- 
ing of  invalidity;  Town  of  Aurora  v.  Hayden,  23  Colo.  App.  35,  126 
Pac.  1120,  holding  in  suit  on  bonds,  city  not  estopped  to  deny  liability 
on  account  of  failure  to  give  proper  notice;  United  States  v.  Carlisle, 
5  App«  D.  C.  150,  151,  refusing  to  uphold  provisions  of  act  of  Congress 
of  October  1,  1890,  granting  bounty  to  sugar  producers;  Eddy  Valve 
Co.  V.  Town  of  Crown  Point,  166  Ind.  623,  3  L.  R.  A.  (N.  S.)  684,  76 
N.  E.  540,  holding  action  of  voters  could  not  ratify  issuance  of  bonds 
void  on  account  of  being  in  excess  of  statutory  indebtedness;  Great 
Western  Nat.  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  568,  66  N.  E.  768, 
holding  condemnation  proceedings  by  gas  company  in  laying  pipe-line 
mnst  show  furnishing  of  gas  to  public  and  not  that  realty  is  necessary 
for  pipe-line;  Laughlin  v.  City  of  Portland,  111  Me.  491,  Ann.  Oas. 
19160,  734,  51  L.  R.  A.  (N.  S.)  1143,  90>tl.  320,  upholding  right  of  city 
to  maintain  public  wood,  coal  and  fuel  yard;  Opinion  of  the  Justices 
of  the  Senate,  175  Mass.  600,  57  N.  E.  676,  holding  the  power  to  give 
rewards  after  the  event  for  conspicuous  public  services,  if  it  exists  at 
all,  cannot  be  limited  to  military  service;  Yates  v.  Taylor  County  Ct., 

47  W.  Va.  388,  35  S.  E.  29,  holding  judgment  of  a  court  ordering  or 
confirming  a  donation  made  out  of  county  treasury  without  lawful  au- 
thority is  void,  and  will  be  prohibited;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  58,  35  L.  Ed.  68,  11  Sup.  Ct.  488  (aflSrming 
65  Fed.  163),  refusing  recovery  of  money  due  corporation  under  unau- 
thorized contract;  Cowdery  v.  Caneadea,  21  Blatchf.  353,  16  Fed.  534, 
refusing  recovery  on  void  bonds  of  municipality ;  Bowen  v.  Needles  Nat. 
Bank,  94  Fed.  930,  refusing  recovery  against  bank  on  ultra  vires  con- 
tract of  ^aranty.  ' 

Distinguished  in  Travelers'  Ins.  Co.  v.  Mayor  etc.  of  Johnson  City, 
99  Fed.  669,  670,  40  C.  C.  A.  58,  holding  city  giving  bonds  payable  to 
bearer  for  stock  in  foreign  railroad,  purchaser  cannot  enforce  payment 
against  city  in  any  way,  the  contract  being  absolutely  void;  Elbert 
County  V,  Brown,  16  Ga.  App.  845,  86  S.  E.  655,  holding  retention  by 
city  of  property  wrongfully  condemned  will  render  it  liable  to  amount 
of  its  value;  Butts  County  v.  Jackson  Banking  Co.,  129  Ga.  807,  121 
Am.  St.  Rep.  244,  15  L.  R.  A.  (N.  8.)  567,  60  S.  E.  152,  holding  action 
for  money  had  and  received  may  be  had  against  city  for  money  lent  on 
void  notes  given  by  supervisors;  Slocum  v.  Christiansen,  120  Minn.  365, 

48  L.  R.  A.  (N.  S.)  84,  139  N.  W.  600,  holding  municipality  receiving 
money,  although  under  illegal  ordinance,  may  be  compelled  to  account 
for  same ;  Missouri  Pac.  Ry.  Co.  v.  Sidell,  67  Fed.  469,  14  C.  C.  A.  477, 
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holding  railroad  bound  by  construction  contract,  although  all  statutory 
requirements  were  not  observed. 

Where  city  has  received  property  in  trust  to  secure  repayment  for 

'i   bonds  wliich  it  had  no  authority  to  issue,  it  is  not  liable  as  trustee,  but, 

being  merely  malum  prohibitum,  property  may  be  recovered  by  pledgor 

or  those  to  whom  he  assigned  the  void  bonds,  upon  repayment  to  city  for 

expenditures  and  interest  paid  on  bonds. 

Approved  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  630,  44  L.  Ed. 
615,  20  Sup.  Ct.  503,  holding  national  bank  using  money  obtained  by  its 
vice-president  as  a  loan  cannot  escape  liability  by  setting  up  absence  of 
direction;  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed.  412,  413,  66 
C.  C.  A.  230,  where  illegal  bonds  assigned,  assignee  could  recover  from 
city;  Board  of  Commrs.  of  Kearney  County  v.  Irvine,  126  Fed.  693,  61 
C.  C.  A.  607,  holding  bona  fide  purchasers  for  full  value  of  county  bonds 
in  payment  of  outstanding  warrants  are  subrogated  to  rights  under 
warrants  though  bonds  were  void;  Coffin  v.  Board  of  Commrs.  of 
Kearney  County,  114  Fed.  521,  holding  fact  that  money  paid  on  bonds 
issued  to  fund  indebtedness  did  not  directly  reach  the  treasury  of  county 
cannot  avail  as  a  defense ;  Geer  v.  School  Dist.,  Ill  Fed.  690,  49  C.  C.  A. 
539,  holding  purchaser  of  void  school  bonds  from  original  taker  suc- 
ceeds to  same  right  of  recovery  on  implied  obligation  which  original 
jnirchaser  from  district  enjoyed;  New  York  Life  Ins.  Co.  v.  Board  of 
Commrs.  of  Cuyahoga  County,  99  Fed.  852,  holding  county  issuing  bonds 
under  statute  subsequently  declared  unconstitutional  and  erecting  build- 
ing, bondholders  may  follow  property  into  which  money  has  gone  and  se- 
cure restitution;  Equitable  Loan  Co.  v.  Waring,  117  Ga.  635,  637,  44  S.  E. 
336,  337,  holding  mere  fact  that  an  enterprise  depends  for  its  success, 
to  some  extent,  on  forfeitures  and  lapses,  not  alone  sufficient  to  render 
the  scheme  unlawful ;  People's  Bank  v.  Dalton,  2  Okl.  483,  37  Pac.  809, 
upholding  statute  providing  for  recovery  of  usurious  interest;  Municipal 
Security  Co.  v.  Baker  Co.,  31  Or.  401,  65  Pac.  371,  holding  though  county 
could  not  be  constitutionally  tenant  in  common  of  realty,  suit  to  recover 
five-eighths  of  realty  on  warrants  outstanding  is  not  precluded;  Luther 
V.  Wheeler,  73  S.  C.  95,  52  S.  E.  878,  though  note  of  city  invalid,  holder 
may  recover  on  quantum  meruit  for  municipal  building  erected;  Ten- 
nessee Ice  Co.  V.  Raine,  107  Tenn.  156,  64  S.  W.  30,  holding  fact  cor- 
poration  purchases  goods  under  ultra  vires  contract  is  insolvent  does 
not  prevent  seller  repudiating  contract  and  suing  for  proceeds  of  goods 
received  by  corporation;  Chapman  v.  Douglas  Co.,  107  U.  S.  360,  27 
L.  Ed.  383,  2  Sup.  Ct.  72,  enforcing  payment  for  lands  conveyed  to 
county  for  poor-farm;  Read  v.  Plattsmouth,  107  U.  S.  575,  27  L.  Ed. 
417,  2  Sup.  Ct.  215,  enforcing  repayment  of  money  paid  for  unauthorized 
bonds ;  Lewis  v.  Shreveport,  108  U.  S.  287,  27  L.  Ed.  730,  2  Sup.  Ct.  636, 
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refusing  recovery  of  interest  on  nnanthorized  municipal  bonds;  Logan 
County  Bank  v.  Townsend,  139  U.  S.  75,  35  L.  Ed.  Ill,  11  Sup.  Ct.  499, 
allowing  recovery  of  bonds  transferred  to  national  bank  under  unau- 
thorized contract;  Gladstone  v.  Throop,  71  Fed.  349,  18  C.  C.  A.  61,  en- 
forcing payment  of  village  bonds  irregularly  issued  for  lawful  debt; 
Irvine  v.  Board  of  Commrs.  of  Kearney  County,  76  Fed.  768,  granting 
recoveiy  of  county  warrants  exchanged  for  void  bonds;  Andrews  Bros. 
Co.  V.  Youngstown  Coke  Co.,  86  Fed.  596,  allowing  recovery  of  prop- 
erty delivered  under  invalid  contract;  Barcus  v.  Gates,  89  Fed.  790,  32 
C.  C.  A.  337,  allowing  rescission  of  stock  subscription  for  fraud,  al- 
though statutory  requirements  were  not  observed;  Bond  v.  Montgomery, 
66  Ark.  571,  35  Am.  St  Rep.  128,  20  S.  W.  527,  allowing  recovery  of 
money  paid  at  void  probate  sale;  Brown  v.  Atchison,  39  Kan.  49,  7  Am. 
St.  Rep.  524,  17  Pac.  472,  holding  city  must  account  for  benefits  re- 
ceived for  void  bonds ;  Lincoln  Land  Co.  v.  Grant,  57  Neb.  77,  77  N.  W. 
351,  holding  village  liable  for  use  of  hydrants,  under  void  contract; 
Manchester  etc.  R.  R.  Co.  v.  Concord  R.  R.  Co.,  66  N.  H.  132,  49  Am. 
St.  Rep.  590,  20  Atl.  383,  granting  accounting  and  recovery  of  property 
under  ultra  vires  contract;  People's  Bank  v.  Dalton,  2  Okl.  483,  37  Pac. 
809,  allowing  recovery  of  usurious  interest  paid;  Ex  parte  Mason,  29 
Or.  22,  54  Am.  St.  Rep.  774,  43  Pac.  652,  holding  publication  of  libel 
involves  moral  turpitude,  and  disbarring  attorney;  Washington  etc.  R.  R. 
Co.  V.  Cazenove,  S3  Va.  749,  3  S.  E.  436,  applying  rule  in  action  on 
railroad  aid  bonds;  dissenting  opinion  in  Bath  Gas-Light  Co.  v  Claflfy, 
151  N.  Y.  45,  86  L.  R.  A.  671,  45  N.  E.  396,  majority  allowing  recovery 
of  rent  under  ultra  vires  lease;  Pittsburg  etc.  Ry.  Co.  v.  Keokuk  etc. 
Bridge  Co.,  131  U.  S.  389,  88  L.  Ed.  168.  9  Sup.  Ct.  776,  Detroit  v. 
Detroit  City  Ry.  Co.,  56  Fed.  903,  and  MerriU  v.  Monticello,  72  Fed. 
464,  18  C.  C.  A.  636,  arguendo. 

Distinguished  in  Miller  v.  Perris  Irr.  Dist.,  92  Fed.  268,  ordering? 
cancellation  of  void  bonds,  without  immediate  return  of  consideration. 

Estoppel  of  public  corporation  to  deny  validity  of   bonds.     Note, 
L.  R.  A.  1915A,  920,  928. 

Right  to  recover  back  money  paid  under  illegal  contract.    Note, 
6  £.  R.  0.  491. 

Miscellaneous.  Cited  in  Booth  v.  Atlanta  Clearing  House  Assn.,  132 
Qa.  105,  63  S.  E.  909,  refusing  to  declare  trust  where  collateral  securi- 
ties exceeded  amount  of  loan. 

106  tf.  S.  505-619,  27  1..  Ed.  139,  1  Sup.  Ot.  200,  CLABKBON  v.  STEVENS. 

In  shipbuilding  contracts  providing  for  payments  as  work  progresses, 
tlmie  when  title  passes  is  determined  by  intent,  as  shown  by  circumstances 
in  each  case. 
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Approved  in  United  States  v.  Ansonia  Brass  etc.  Co.,  218  U.  S.  469, 
54  L.  Ed.  1114,  31  Sup.  Ct.  49,  holding  stipulation  in  contract  making 
dredge  property  of  United  States  as  payments  were  made  rendered  it 
ipso  facto  immune  from  State  liens  or  encumbrances;  In  re  Regealed 
Ice  Co.,  191  Fed.  936,  holding  bankrupt  ice  company  failing  to  accept 
engine  in  its  plant,  person  installing  same  could  recover  it  in  preference 
to  trustee;  Title  Guaranty  &  T.  Co.  v.  Puget  Sound  Engine  Works,  163 
Fed.  176,  89  C.  C.  A.  618,  holding  steam  vessel  being  constructed  for 
United  States  is  "public  work"  so  as  to  allow  suit  by  materialmen  on 
bond  on  contractor;  The  John  B.  Ketcham,  97  Fed.  878,  38  C.  C.  A. 
518,  holding  person  paying  installments  on  vessel  being  built  gets  no 
title  till  completed  and  delivered,  though  he  purchases  machinery  him- 
self and  places  therein;  Yukon  River  Steamboat  Co.  v.  Gratto,  136  Cal. 
540,  542,  69  Pac.  253,  holding  defendant  constructing  baige  for  plaintiff 
paid  as  work  progressed,  and  defendant  complied,  plaintiff  paying  onl3' 
part,  title  did  not  pass  enabling  plaintiff  bringing  trover;  Farmers'  Nat. 
Bank  v.  Coyner,  44  Ind.  App.  340,  88  N.  E.  858,  holding  where  grain  is 
purchased  and  larger  amount  than  ordered  was  set  aside  pending  separa- 
tion, title  passed  to  purchaser  so  as  to  support  action  for  conversion; 
Stewart  v.  Henningsen  Produce  Co.,  88  Kan.  526,  Ajul  Cas.  1914B,  701, 
50  L.  E.  A.  (N.  8.)  Ill,  129  Pac.  183,  holding  where  parties  agreed  title 
was  to  pass  on  delivery  of  goods  to  storehouse,  any  loss  occurring  there- 
after fell  on  purchaser;  Lucas  v.  Taylor,  105  Md.  106,  66  Atl.  28,  hold- 
ing title  to  steamboat  being  paid  for  in  installments  as  work  progressed 
remained  in  contractor  so  as  to  support  liens  against  same ;  S.  H.  Hawes 
&  Co.  V.  Wm.  R.  Trigg  Co.,  110  Va.  191,  197,  198,  65  S.  E.  549,  551. 
construing  contract  for  ship  construction  to  vest  title  in  contractor 
until  acceptance  by  United  States,  latter  having  only  lien  for  money 
advanced;  Haynes  v.  Kenosha  St.  Ry.  Co.,  139  Wis.  237,  119  N.  W. 
570,  holding  title  acquired  by  transfer  of  bonds,  in  conFideration  of 
being  held  harmless  under  contract,  was  sufficiently  supported  by  con- 
sideration to  come  under  mortgage  covering  after-acquired  property; 
The  Poconoket,  67  Fed.  265,  applying  rule  in  construing  shipbuilding 
contract. 

Provision  for  payment  of  installment  of  price  during  construction 
as  indicating  intention  to  pass  title.    Note,  2  B.  R.  0.  653. 

Under  drqunstances  herein,  title  to  vessel  was  held  not  to  pass  until 
completion  and  acceptance  by  United  States,  and  resolution  of  Oongresa 
giving  all  interest  of  government  to  certain  parties  passed  nothing. 

Distinguished  in  In  re  McDonald,  138  Fed.  466,  determining  title  to 
uncompleted  vessels  in  shipyards  at  time  of  bankruptcy,  as  between 
trustee  and  persons  for  whom  built. 


_i 
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When  title  passes  to  article  contracted  for,  where  price  is  paid  hy 
installments  during  construction.    Note,  10  Ann.  Gas.  141. 

When  title  passes  under  contract  for  goods  to  be  produced  or  manu- 
factured.   Note,  50  L.  B.  A.  (N.  S.)  115,  122. 

106  U.  &  519-^21,  27  I..  Ed.  26i,  1  Sup.  Ot.  482,  PATTEBSOK  y.  liiYNDE. 
Oapttal  stock  is  trust  fond  for  benefit  of  creditors  of  corporation. 

Approved  in  In  re  Putman,  193  Fed.  469,  holding  "liability"  of  stock- 
holder of  corporation  for  damages  on  account  of  wrongful  death  accrues 
at  time  of  accident,  not  at  time  of  entry  of  judgment;  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  513,  holding  absence  statutory  authority  general 
unsecured  legal  creditors,  having  no  judgment,  cannot,  on  ground  of 
insolvency,  maintain  bill  to  appoint  receiver  to  distribute  corporation's 
assets;  Handley  v.  Stutz,  137  U.  S.  369,  34  L.  Ed.  708,  11  Sup.  Ct.  118, 
Gilchrist  v.  Helena  etc.  R.  Co.,  49  Fed.  521,  522,  Brunswick  Terminal 
Co.  V.  National  Bank,  88  Fed.  609,  Lane's  Appeal,  105  Pa.  St.  63,  51 
Am.  Bep.  170,  and  Lewis  v.  Glenn,  84  Va.  979,  6  S.  E.  882,  all  enforcing 
shareholder's  liability  on  unpaid  stock  balance;  In  re  Glen  Iron  Works, 
20  Fed.  678,  holding  unpaid  stock  subscriptions  enforceable  by  attach- 
ment ;*Lippincott  V.  Shaw  Carriage  Co.,  25  Fed.  586,  applying  rule  in 
distributing  funds  of  insolvent  corporation;  Compton  v.  Jesup,  68  Fed. 
299,  15  C.  C.  A.  397,  foreclosing  railroad  mortgage ;  New  York  Life  Ins. 
Co.  V.  Beard,  80  Fed.  67,  maintaining  creditor's  bill  by  judgment  cred- 
itors against  stockholders,  under  statute. 

Distinguished  in  Wyman  v.  Bowman,  127  Fed.  261,  263,  62  C.  C.  A. 
189,  upholding  contract  between  corporation  and  majority  directors, 
latter  advancing  money  to  pay  debts  and  former  giving  preference  over 
other  creditors. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St  Rep.  806,  811,  838,  855. 

Nature  of  stockholder's  liability  for  debt  of  corporation.    Note,  99 
Am.  Dec.  483. 

Stock  subscription  is  part  of  assets  of  corporation,  collectible  ttunmgh 
tbe  corporation  and  not  directly  by  creditor. 

Approved  in  Taylor  v.  Cummings,  127  Fed.  110,  62  C.  C.  A.  108,  hold- 
ing under  Kurd's  Rev.  Stats.  1893,  c.  32,  declaring  stockholder's  lia- 
bility, members  of  firm  organizing  corporation,  innocently  adopting 
bookkeeper's  erroneous  valuation,  not  liable  for  deficiency;  Falco  t. 
Eaupisch  Creamery  Co.,  42  Or.  424,  70  Pac.  287,  holding  under  Oregon 
Constitution  unpaid  subscriptions  on  corporation  capital  stock  pass  like 
other  assets  to  bankrupt  irustee,  he  being  only  party  to  bring  proceed- 
ings thereon ;  Brown  v.  Fisk,  23  Fed.  228,  dismissing  suit  against  stock- 
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holder  by  judgment  creditor  of  corporation;  Remington  v.  Samana  Bay 
Co.,  140  Mass.  496,  5  N.  E.  294,  applying  rule  and  dismissing  bill  by 
creditor  against  stockholder;  Hauser  v.  Thompson,  56  Mo.  App.  89,  en- 
forcing stockholder's  liability  for  unpaid  subscription;  Brundage  v. 
Monumental  Gold  etc.  Min.  Co.,  12  Or.  324,  7  Pac.  315,  applying  rule  and 
enforcing  shareholder's  liability  in  equity-;  Hardy  v.  Norfolk  Mfg.  Co., 
80  Ya.  416,  enforcing  stockholder's  liability  for  unpaid  subscription, 
and  executing  trust  deed. 

Distinguished  in  Flour  City  Nat.  Bank  v.  Wechselberg,  45  Fed.  551, 
holding  corporation  not  indispensable  party  to  suit  to  enforce  share- 
holder's liability;  National  Park  Bank  v.  Peavey,  64  Fed.  916,  923, 
Mechanics'  Sav.  Bank  v.  Fidelity  Ins.  etc.  Co.,  87  Fed.  116,  and  Aldricb 
V.  Anchor  Coal  Co.,  24  Or.  39,  41  Am,  St.  Eop.  836,  32  Pac.  759,  all 
holding  shareholders  liable  to  corporation  creditors,  under  sta^te. 

Creditor  of  Oregon  corporation  cannot  directly,  by  action  at  law,  en- 
force stockliolder's  liability  on  unpaid  stock  snbecrfption;  his  remedy  is 
in  equity. 

Approved  in  George  W.  Signor  Tie  Co.  v.  Monett  &  S.  W.  Const.  Co., 
198  Fed.  413,  holding  single  creditor  cannot  maintain  bill  for  his  own 
benefit  solely — ^it  must  be  for  benefit  of  all  creditors;  Harrison  v.  Rem- 
ington Paper  Co.;  140  Fed.  388,  5  Ann.  Oas.  314,  8  L.  R.  A.  (N.  S.)  954, 
72  C.  C.  A.  405,  provision  of  Kansas  Constitution  governing  stock- 
holder's liability  in  absence  of  statute  enforceable  by  suit  in  equity  for 
benefit  of  all  creditors;  Brunswick  Terminal  Co.  v.  National  Bank,  99 
Fed.  639,  40  C.  G.  A.  22,  holding  action  in  Maryland  by  stockholder 
against  stockholder  in  Georgia  corporation,  statute  of  limitations  of 
latter  State  govern  if  those  of  Maryland  differ;  Rawson  v.  Taylor,  69 
Neb.  486,  95  N.  W.  1037,  holding  action  can  be  maintained  by  benefi- 
ciary under  bond  given  to  secure  return  of  assets  of  insolvent  corpora- 
tion ;  Macbeth  v.  Banfield,  45  Or.  564,  106  Am.  St.  Rep.  670,  78  Pac.  696, 
value  of  property  for  which  directors  issued  stock  as  fully  paid  up  may 
be  inquired  into  by  creditors;  Hazlctt  v.  Woodhead,  27  R.  I.  612,  63 
Atl.  954,  holding  declaration  on  stockholder's  liability  bad  for  failure 
to  include  nonresident  stockholders;  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  756,  30  L.  Ed.  829,  7  Sup.  Ct.  762,  applying  rule  under  similar 
Rhode  Island  laws ;  In  reOlen  Iron  Works,  17  Fed.  327,  maintaining  cred- 
itor's bill  to  enforce  stockholder's  liability  on  unpaid  stock  subscriptions; 
In  re  Crystal  Spring  Bottling  Co.,  96  Fed.  946,  enforcing  liability  of 
shareholders  of  insolvent  corporation  in  equity;  Chamberlain  v.  Brom- 
berg,  83  Ala.  682,  3  South.  436,  enforcing  shareholder's  liability  at  suit  of 
assignee  under  deed  of  assignment;  Patterson  v.  Lynde,  112  111.  203,  206, 
applying  rule  and  dismissing  suit  against  stockholders;  Van  Pelt  v. 
(Gardner,  64  Neb.  710,  75  N.  W.  877,  applying  rule  under  Nebraska  law; 
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Marshall  ▼.  Sherman,  148  N.  Y.  27,  51  Am.  St.  Rep.  665,  34  L.  R.  A. 
766,  42  N.  E.  424,  applying  rule  and  dismissing  suit  against  stockholder; 
Lane's  Appeal,  105  Pa.  St  71,  51  Am.  Rep.  178,  enforcing  shareholder's 
liability  in  equity. 

Distinguished  in  Powell  v.  Oregonian  Ry.  Co.,  13  Sawy.  543,  3  L.  R.  A. 
201,  38  Fed.  187,  enforcing  shareholder's  stock  liability  for  payment  of 
jndgment  against  corporation. 

Power  of  courts  to  compel  payment  of  subscriptions  and  levy  and 
payment  of  assessments,  at  instance  of  creditors  of  insolvent  cor- 
porations.   Note,  100  Am.  Dec.  554. 

Right  to  enforce  stockholder's  liability  outside  of  State  of  incor- 
poration.   Note,  34  L.  R.  A.  761,  762. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  R.  A.  249. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.  Note, 
46  L.  R.  A.  (N.  S.)  440,  443,  446. 

106  U.  a  621-623,  27  I..  Ed.  288,  1  Sup.  Ot.  535,  SZ  PARTE  OARLIn 

Reviewing  power  of  Supreme  Court  in  criminal  cases,  on  liabeas  corpus, 
is  limited  to  single  question  of  court's  power  to  commit  prisoner  for  act 
of  which  he  was  convicted. 

Approved  in  Ex  parte  Jim  Hong,  211  Fed.  76,  127  C.  C.  A.  569,  hold- 
ing habeas  corpus  will  not  determine  validity  of  certificate  of  residence 
in  exclusion  proceedings;  Evans  v.  Victor,  199  Fed.  506,  and  Ex  parte 
Webb,  225  U.  S.  674,  56  L.  Ed.  1252,  32  Sup.  Ct.  769,  both  refusing  to 
consider  sufficiency  of  indictment  in  habeas  corpus  proceeding  testing 
validity  of  arrest  for  importing  intoxicating  liquors  in  Indian  Territory ; 
Ex  parte  Wilson,  114  U.  S.  421,  29  L.  Ed.  90,  5  Sup.  Ct.  937  (reversing 
18  Fed.  35),  discharging  prisoner  convicted  of  having  counterfeit  United 
States  bonds,  without  presentment  or  indictment;  Stevens  v.  Fuller,  136 
U.  S.  478,  34  L.  Ed.  463,  10  Sup.  Ct.  913,  refusing  to  review  irregulari- 
ties in  proceedings  before  United  States  commissioner,  on  examination 
of  poor  debtor,  convicted  of  fraud;  In  re  Ma3rfield,  141  U.  S.  116,  35 
L.  Ed.  638,  11  Sup.  Ct.  941,  holding  Federal  court  without  jurisdiction 
to  convict  Indian  for  adultery,  committed  within  territory  of  his  nation ; 
•Homer  v.  United  States,  143  U.  S.  578,  36  L.  Ed.  269,  12  Sup.  Ct.  525, 
holding  commitment  by  United  States  commissioner  for  sending  lottery 
circulars  through  mail  valid;  In  re  Frederich,  149  U.  S.  75,  37  L)  Ed. 
656,  13  Sup.  Ct.  795,  refusing  to  discharge  prisoner  convicted  of  murder 
by  State  court;  In  re  Morris,  40  Fed.  825,  applying  rule,  and  holding 
conviction  before  United  States  commissioner  for  counterfeiting,  Valid; 
Ex  parte  Ulrich,  43  Fed.  663,  In  re  Enslow,  45  Fed.  351,  and  In  re  King, 
51  Fed.  436,  all  refusing  to  discharge  prisoner  convicted  by  State  court; 
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In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  refusing  to  discharge  prisoner 
held  for  trial  under  corrected  indictment,  not  changing  offense;  Ex  parte 
Brandon,  49  Ark.  144,  4  S.  W.  452,  refusing  habeas  corpus  to  prisoner 
convicted  without  jury,  within  jurisdiction  of  mayor's  court;  Knapp  v. 
Thomas,  39  Ohio  St.  389,  48  Am.  Rep.  469,  discharging  prisoner  after 
issuance  of  pardon  fraudulently  procured. 

Distinguished  in  State  v.  Long,  136  La.  6,  L.  R.  A.  1915E,  2S5,  66 
South.  378,  holding  proceedings  of  military  tribunal  may  be  reviewed  on 
habeas  corpus. 

Conclusiveness  of  judgment.    Note,  28  Am.  St.  Rep.  108. 

106  U.  8.  623-625,  27  L.  Ed.  268,  1  Snp.  Ct.  489^  YOX7NOSTOWK  BANS^ 
Y.  HUGHES. 

Wbere  jurisdiction  of  Supreme  Oourt  depends  on  amount  tn  controversy, 
it  must  be  money,  or  some  right,  the  valne  of  wUch  can  be  ascertained  In 
monet. 

Approved  in  Whitney  v.  American  Shipbuilding  Co.,  197  Fed.  779, 
holding  suit  to  compel  corporation  to  exhibit  books  to  stockholder  is  of 
no  money  vahie.  and  not  removable;  Scheurich  v.  Southwest  etc.  Light 
Co.,  183  Mo.  499,  81  S.  W.  1227,  denying  jurisdiction  over  appeal  from 
order  denying  injunction  abating  a  dam. 

Power  to  compel  production  of  corporate  books  in  assessing  stock- 
holder or  his  estate.    Note,  8  L.  R.  A.  (N.  S.)  790. 

Refusal  to  produce  books  or  papers  on  subpoena  upon  ground  that 
they  contain  private  matter.    Note,  29  L.  B.  A.  (N.  S.)  717. 

Right  of  bank  to  refuse  to  disclose  state  of  depositor's  account. 
Note,  L.  R.  A.  1915D,  1062. 

106  IT.  S.  626-682,  27  L.  Ed.  163^  1  Sap.  0%.  287,  X7NITED  STATES  ▼. 
STOME. 

XTnder  plea  of  nil  debet,  it  is  not  error  to  strike  out  notice  of  special 
matter  to  be  given  in  evidence,  which  is  admissible  under  the  plea. 

Approved  in  United  States  v.  Dudley,  21  D.  C.  344,  holding  sureties 
on  bond  of  superintendent  of  Indian  affairs  liable  for  defalcation  made 
during  former  term. 

In  action  by  United  States  on  bond  of  internal  revenue  collector, 
transcripts  from  books  of  Treasury  Department  are  admissible  to  show 
state  of  accounts,  though  they  require  further  evidence  to  support  them. 

Approved  in  United  States  v.  McCoy,  193  U.  S.  699,  48  L.  Ed.  808,  24 
Sup.  Ct.  528,  certified  account  from  books  of  auditor  for  PostoflBce  De- 
partment admissible  in  action  on  mail  carriage  bond;  United  States  v. 
Pierson,  145  Fed.  817,  76  C.  C.  A.  390,  admitting  treasury  transcript 
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certified  by  register  of  treasury  in  action  on  bond  of  Indian  agent; 
United  States  v.  Dumas,  149  U.  S.  S»6,  87  L.  Ed.  787,  13  Sup.  Ct.  874, 
holding  orders  of  postmaster-general  admissible  in  action  against  sure- 
ties of  postmaster.  > 

Sureties  on  bond  of  internal  revenue  collector  are  liable  only  for 
money  received  during  term  of  collector's  appointment,  covered  by  tbelr 
bond, « and  tbey  may  show  time  of  default. 

Approved  in  Kirk  v.  United  States,  124  Fed.  333,  holding  since  scire 
facias  on  forfeiting  recognizance  is  an  original  process  in  special  pro- 
ceedings, latter's  doubtfulness  justifies  granting  injunction  pendente 
lite,  restraining  marshal's  execution  sale;  Harvey  v.  United  States,  97 
Fed.  455,  38  C.  C.  A.  267,  holding  fragmentary  transcript  from  Treasury 
Department  books  covering  only  portion  of  term,  insufficient  to  warrant 
judgment  against  his  sureties  thirty-three  years  after  term  expi]:ed; 
United  States  v.  Van  Steinberg,  77  Fed.  861,  and  United  States  v. 
Honsman,  70  Fed.  583,  584, 17  C.  C.  A.  283,  both  applying  rule  in  action 
against  postmaster's  sureties;  Administrators  v.  McKowen,  48  La.  Ann. 
257,  55  Am,,  St.  Sep.  279,  19  South.  556,  holding  sureties  on  ofi^cer'^ 
bond,  covering  first  term,  not  liable  for  acts  during  subsequent  term; 
Stoner  v.  Keith  Co.,  48  Neb.  292,  67  N.  W.  315,  enforcing  liability  of 
sureties  on  county  treasurer's  bond;  Clark  v.  Douglas,  58  Neb.  574,  79 
N.  W.  J.59,  holding  sureties  on  second  term  bond  must  show  misappro- 
priation during  first  term,  to  avoid  responsibility;  Salazar  v.  Territory, 
8  N.  M.  8,  41  Fac.  532,  holding  second  term  sureties  not  liable  for  treas- 
urer's default  during  first  term. 

Liability  of  sureties  of  public  officer  for  default  during  prior  term. 
Note,  28  L.  B.  A.  (N.  8.)  188. 

106  U.  8.  532-686,  27  L.  Bd.  269,  1  Sup.  Ot   491,  SHELTOK  v.  VAN 


Only  qnestionB  open  for  examination  on  bill  of  review  for  error  of 
law  appearing  on  face  of  record  are  such  as  arise  on  pleadings,  proceedings 
and  decree,  witbout  reference  to  evidence. 

Approved  in  Acord  v.  Western  Pocahontas  Corp.,  156  Fed.  995,  fol- 
lowing rule;  Quinton  v.  Neville,  152  Fed.  882,  81  C.  C.  A.  673,  holding 
evidence  extraneous  to  pleadings,  and  issues  will  not  be  considered; 
Perkins  v.  Tyrer,  24  App.  D.  C.  456,  excusing  performance  of  decree 
prior  to  filing  of  bill  of  review  account  of  same  requiring  assets  out  of 
estate  of  decedent;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  7, 
81  L.  Ed.  631,  8  Sup.  Ct.  814  (reversing  9  Sawy.  648,  19  Fed.  350),  and 
sustaining  bill  to  review  decree  enjoining  construction  of  bridge  over 
navigable  river;  Kimberly  v.  Arms,  40  Fed.  555,  refusing  bill  to  re\iew 
decree  from  which  petitioners  have  appealed ;  Freeman  v.  Clay,  52  Fed. 
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7y  2  C.  C.  A«  587,  refusing  bill  to  review  decree  ordering  partnership 
accounting;  Reed  v.  Stanly,  89  Fed.  433,  holding  bill  of  review  must  be 
brought  within  time  allowed  for  appeal  in  Federal  courts;  Prentiss  v. 
Paisley,  25  Fla.  928,  7  L.  R.  A.  648,  7  South.  56,  allowing  bill  to  review 
decree  not  justified  by  priginal  bill. 

Bills  of  review  in  Federal  Courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Gas.  197. 

Bill  of  review  for  newly  discovered  evidence.    Note,  80  L.  B.  A. 
(N.  S.)  1037. 

Miscellaneous.  Cited  in  Halsted  v.  Forest  Hill  Co.,  109  Fed.  823, 
holding  bill  of  review  will  not  lie  in  Federal  court  of  equity  after  the 
time  for  taking  an  appeal  has  passed. 

106  U.  8.  536-537,  27  Ik  Ed.  264,   1  Sup.  Ot  481,  UNITED  STATES  ▼. 
DEKVIB. 

Government  officer  charged  with  disbursement  of  money,  is  not  liable 
for  interest,  unless  he  has  failed  to  pay  when  occasion  required,  or  to> 
account,  pay  over  or  transfer  the  money  on  some  lawful  order. 

Approved  in  United  States  v.  Butler,  114  Fed.  582,  holding  in  suit  to 
recover  funds  abstracted  from  disbursing  ofKcer  without  his  knowledge, 
he  deriving  no  benefits,  and  no  demand  being  proved,  interest  prior  to 
writ  is  not  recoverable;  Newport  Wharf  etc.  Co.  v.  Drew,  141  Gal.  108, 
74  Pac.  699,  holding  trustees  of  public  joining  with  contractor  in  suit  by 
materialman  not  liable  to  latter  for  interest  in  funds  held  by  them ;  Maloy 
V.  County  Commrs.  of  Bernalillo,  10  N.  M.  650,  62  Pac.  1107,  holding 
county  treasurer  failing  to  pay  balance  to  his  successor  liable  for  interest 
thereon  from  default,  but  he  is  relieved  if  county  gives  receipt  in  full ; 
United  States  v.  Fitzsimmons,  50  Fed.  384,  allowing  interest  against 
United  States  marshal  from  time  balance  was  stated  against  him. 

Liability  to  interest  on  detention  of  money  received  to  use  of  an- 
other.   Note,  AnxL  Gas.  1916A,  116,  117. 

Surety  on  bond  of  navy  paymaster  herein,  held  liable  for  interest  on 
money  not  accounted  for,  only  from  commencement  of  suit,  there  having 
been  no  previous  demand. 

Approved  in  Lieberman  v.  First  Nat.  Bank,  8  Del.  Ch.  271,  40  AtL 
382,  holding  statute  of  limitations  against  suit  on  bond  of  paying  teller 
begins  to  run  from  discovery  of  breach;  Whittemore  v.  People,  227  111- 
476,  10  Ann.  Ga£.  44,  81  N.  E.  435,  tipplying  rule  in  action  on  bond  of 
State  treasurer. 

Distinguished  in  Bond  v.  Pickett  Cotton  Mills,  166  N.  C.  23,  81  S.  E. 
937,  holding  claims  of  subcontractors  against  money  in  owner's  hands 
belonging  to  contractor  are  not  entitled  to  interest. 
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106  U.  8.  5S7,  27  L.  Ed.  204, 1  Sap.  Ct  48S»*nNITED  STATES  ▼.  KNOWIiEa 
Not  cited. 

106  IT.  S.  537-542,  27  L.  Ed.  300,  1  Sup.  Ot.  482,  DSTBOIT  ▼.  DEAK. 

Wliere  niit  to  enjoin  city  from  enforcing  forfeiture  of  a  private  cor- 
poration'B  property  was  collnsively  arranged  among  directors,  so  as  to 
bring  it  within  Jurisdiction  of  Federal  court,  it  will  be  dismissed  under 
act  of  March  3^  1876. 

Approved  in  Helm  ▼.  Zarecor,  222  U.  S.  36,  66  L.  Ed.  80,  32  Sup.  Ct. 
10,  holding  suit  by  members  of  Presbyterian  church  to  enforce  rights 
as  against  members  of  Tennessee  corporation  within  jurisdiction  of 
Federal  court;  Dawson  v.  Columbia  Avenne  etc.  Trust  Co.,  197  U.  S. 
181,  49  L.  Ed.  716,  25  Sup.  Ct.  420,  applying  rule  in  suit  against  munici- 
pality by  mortgagee  making  mortgagor  a  party  defendant;  Cerri  v. 
Akron-People's  Telephone  Co.,  219  Fed.  288,  292,  holding  suit  by  con- 
sular representative  of  Italy,  appointed  administrator  over  estate  of 
deceased  for  purposes  of  suing  in  Federal  court  for  wrongful  death, 
will  be  dismissed  on  account  of  collusion;  Allen-West  Commission  Co.  ▼. 
Brashear,  176  Fed.  121,  holding  trustees  under  mortgage  are  indis- 
pensable, and  Federal  court  has  jurisdiction  of  foreclosure  where  they 
and  mortgagors  are  of  diverse  citizenship;  Woodside  v.  Vasey,  142  Fed. 
619,  holding  no  jurisdiction  where  claims  assigned  for  collection  only 
to  make  jurisdictional  amount;  Kemmerer  v.  Haggerty,  139  Fed.  696, 
holding  no  jurisdiction  where  nonresident  stockholders  brought  suit  to 
compel  corporation  to  sue  third  party  in  Federal  court;  Qroel  v.  United 
Elec.  Co.,  132  Fed.  258,  in  suit  by  stockholder  upon  right  of  action  in 
his  corporation,  the  corporation  aligned  with  defendants ;  Farmington  v. 
Pillsbury,  114  U.  S.  146,  29  L.  Ed.  117,  5  Sup.  Ct.  811,  and  Hayden  v. 
Manning,  106  U.  S.  589,  27  L.  Ed.  307,  1  Sup.  Ct.  620,  both  dismissing 
suit  collusively  brought  within  jurisdiction  of  Federal  court,  by  using 
complainant  without  interest;  Lehigh  Min.  etc.  Co.  v.  Kelly,  160  U.  S. 
342,  40  L.  Ed.  460,  16  Sup.  Ct.  313,  dismissing  suit  by  corporation  organ- 
ized solely  to  give  Federal  court  jurisdiction;  Cilley  v.  Patten,  62  Fed. 
500,  dismissing  suit  where  parties  were  placed  on  wrong  side  to  give 
jurisdiction. 

Distinguished  in  Doctor  v.  Harrington,  196  U.  S.  587,  49  L.  Ed.  610, 
25  Sup.  Ct.  355,  holding  though  ultimate  interest  of  corporation  defend- 
ant is  same  as  of  complaining  stockholders,  court  has  jurisdiction  where 
no*  collusion;  Bowdoin  College  v.  Merritt,  63  Fed.  214,  holding  suit  by 
cestui  que  trust  after  refusal  of  trustee  not  collusive. 

Stockliolder  sning  to  protect  his  own  and  corporation's  rights  most 
show  snch  real  and  persistent  neglect  or  reftisal  of  directors  to  act,  as 
would  lead  to  irremediable  loss  to  him  if  he  were  not  permitted  to  me. 
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Approved  in  Wathen  v.  Jackson  Oil  etc.  Co.,  235  U.  S.  639,  59  L.  Ed. 
397,  35  Sup.  Ct.  225,  refusing  to  allow  injunction  in  favor  of  majority 
stockholder  against  officers  of  corporation  enjoining  compliance  with 
State  statute;  Corbus  v.  Alaska  Tread  well  Gold  Min.  Co.,  187  U.  S.  462, 
47  L.  Ed.  259,  23  Sup.  Ct.  160,  holding  bill  for  injunction  for  corpora- 
tion's benefit  which  it  could  not  have  obtained  or  any  other  individual 
similarly  situated  proves  futile;  Dickerman  v.  Northern  Trust  Co.,  176 
U.  S.  188,  44  L.  Ed.  429,  20  Sup.  Ct.  313,  holding  corporation  may  give 
in  good  faith  bonus  to  purchasers  of  bonds,  and  dissenting  stockholders 
cannot  have  deduction  of  par  value  of  stock  from  bonds ;  Smith  v.  Chase 
&  Baker  Piano  Mfg.  Co.,  197  Fed.  470,  sustaining  demurrer  to  bill  by 
stockholder  to  redress  wrongs  to  corporation,  where  no  allep:ation  is 
made  of  efforts  to  compel  corporation  to  sue;-  Stephens  v.  Smartt,  172 
Fed.  474,  holding  stockholder,  a  resident  of  Georgia,  cannot  bring  suit 
in  Federal  court  to  affect  a  right  existing  between  officers  of  two  Ten- 
nessee corporations;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  411, 
holding  stockholder  may  not  maintain  action  in  Federal  court  that  is 
properly  maintainable  by  corporation,  even  though  State  court  permitted 
same ;  Redfield  v.  Baltimore  &  0.  R.  R.  Co.,  124  Fed.  931,  holding  foreign 
corporation  owning  majority  of  domestic  corporation  stock  not  suable 
as  trustee  in  fraud  by  stockholder  of  domestic,  if  latter  is  of  State  with 
complainant;  Elkins  v.  City  of  Chicago,  119  Fed.  958,  959,  holding 
corporation  citizen  of  same  State,  stockholder  cannot  enforce  corpora- 
tion rights,  his  demand  and*  refusal  of  directors  being  formal  only; 
McCampbell  v.  Fountain  Head  R.  R.  Co.,  Ill  Tenn.  69,  102  Am.  St.  Rep. 
731,  77  S.  W.  1073,  holding  stockholder  could  maintain  suit  in  equity  to 
set  aside  ultra  vires  subscription  for  stock  of  land  company;  Quincy  v. 
Steel,  120  U.  S.  248,  30  L.  Ed.  627,  7  Sup.  Ct.  524,  dismissing  suit  by 
stockholder  of  gas  company  to  enforce  claims  against  city;  Lafayette 
Co.  V.  Neely,  21  Fed.  740,  maintaining  suit  by  stockholders  to  wind  up 
corporation's  affairs  after  dissolution;  McHenry  v.  New  York  etc.  R. 
Co.,  22  Fed.  131,  dismissing  bill  by  stockholders  of  railroad  to  set  aside 
lease ;  Weidenfeld  v.  Allegheny  etc.  R.  Co.,  47  Fed.  14,  refusing  to  enjoin 
railroad  directors  at  suit  of  stockholder;  Dunphy  v.  Traveler  News- 
paper Assn.,  146  Mass.  498,  16  N.  E.  431,  dismissing  bill  by  stockholder 
guilty  of  laches;  Slattery  v.  St.  Louis  etc.  Transp.  Co.,  91  Mo,  225,  60 
Am.  Rep.  248,  4  S.  W.  81,  applying  rule  and  maintaining  suit  by  stock- 
holder; Barr  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  272,  26  N.  E.  148, 
enforcing  payment  of  rent  under  railroad  lease  at  suit  of  stockholders ; 
Latimer  v.  Columbia  etc.  R.  R.  Co.,  39  S.  C.  53,  17  S.  E.  261,  dismissing 
bill  by  stockholders  where  redress  was  not  sought  through  corporation: 
Sweeny  v.  Grape  Sugar  Refining  Co.,  30  W.  Va.  451,  8  Am.  St  Rep.  96, 
4  S.  E.  436,  avoiding  fraudulent  conveyance  by  corporation,  at  suit  of 
creditors ;  Doud  v,  Wisconsin  etc.  R.  Co.,  65  Wis.  117,  66  Am.  Rep.  623, 
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25  N.  W.  536,  dismissing  snit  by  stockholder  against  officers,  in  absence 
of  averment  of  refusal  of  corporation  to  sue. 

Application  to  board  of  directors  as  condition  of  stockholder's  righf 
to  sne  on  behalf  of  corporation.  Note,  51  L.  B.  A.  (N.  S.)  100» 
118. 

lOa  V.  8.  542-645,  29  L.  Ed.  289,  1  Sap.  Ct.  536,  *MnJiBH  ▼.  NATIONAI* 
BAKK  OF  liANOASTEB. 

What  adjudications  of  State  court^  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  536. 

106  U.  S.  546-651,  27  L.  Ed.  254,  1  Sup.  Ct.  418,  PIEBOE  v.  nn>8ETH. 

Foreign  certificate  of  protest  of  bill  is  sufficient,  although  notary's 
seal  is  impressed  directly  on  paper. 

Approved  in  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  160  U.  S.  518,  40 
If.  Ed.  521,  16  Sup.  Ct.  381,  holding  any  raark  sufficient  as  a  seal,  if  so 
intended  by  executant;  Johnson  v.  Brown,  164  Mass.  106,  27  N.  E.  994, 
holding  certificate  of  protest  competent  evidence,  without  further  proof ; 
Oelbermann  v.  Ide,  93  Wis.  673,  57  Am.  St.  Sep.  948,  68  N.  W.  395, 
holding  official  seal  must  be  impressed  on  paper,  or  wax  or  wafer  attached 
thereto. 

Oourt  takes  judicial  notice  of  notarial  seals. 
Approved  in  East  Building  etc.  Assn.  v.  Williamson,  189  U.  S.  125, 
47  L.  Ed.  739,  23  Sup.  Ct.  529,  holding  decisions  of  one  State  regarding 
corporations  thereof  not  given  same  force  and  effect  in  another  State 
involve  constitutional  denial  of  full  faith  and  credit;  Clement  v.  United 
States,  149  Fed.  320,  79  C.  C.  A.  243,  taking  judicial  notice  of  seal 
of  controller  of  currency;  Barber  v.  International  Co.  of  Mexico,  73 
Conn.  602,  48  Atl.  764,  holding  certified  copy  of  recovery  of  judgment 
in  California  is  admissible  in  Connecticut  against  insolvent  corporation 
for  application  of  receiver;  Ohio  National  Bank  v.  Hopkins,  8  App. 
D.  C.  152,  holding  agreement  whereby  notary  agrees  to  take  one-half 
usual  fees  is  void  as  against  public  policy;  Brown  Mfg.  Co.  v.  Gilpin, 
120  Mo.  App.  134,  96  S.  W.  669,  holding  affidavit  on  appeal  taken  before 
notary  of  another  State  is  good;  Barhydt  &  Co.  v.  Alexander  &  Co.,  59 
Mo.  App.  193,  applying  rule  to  affidavit  filed  to  revive  judgment  under 
statute. 

Judicial  notice.    Note,  89  Am.  Dec.  686. 

Law  of  place  wliere   bill  is   payable  governs  time   and  manner   of 
presentment  and  protest. 

Approved  in  Guaranty  Trust  Co.  v.  Hannay,  210  Fed.  812,  813,  127 
C.  C.  A.  360,  holding  where  contract  for  cotton  was  made  in  England, 
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draft  drawn  on  Liverpool  was  governed  by  laws  of  England;  Gnemsey 
V.  Imperial  Bank,  188  Fed.  302,  303,  305,  40  L.  R.  A.  (K.  S.)  377,  110 
C.  C.  A.  278,  holding  note  indorsed  in  Illinois  and  payable  in  Canada 
is  governed  by  Canadian  laws;  Phipps  v.  Harding,  70  Fed.  471,  SO 
L.  R.  A.  515,  17  C.  C.  A.  203,  holding  liability  of  joint  makers  of  note 
controlled  by  Ihw  of  place  of  payment. 

What  law  governs  with  respect  to  demand,  protest  and  notice  of 
dishonor  of  a  foreign  bill  of  exchange.  Note,  121  Am.  Si,  Rep. 
877. 

Law  governing  liability  of  drawer  or  indorser  of  bill  or  note  as 
'  dependent  upon  presentment,  protest  or  notice.    Note,  12  Ann. 
Gas.  456. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  217. 

Law  governing  liability  on  bill  or  note.    Note,  4  E.  R.  0.  306. 

In  absence  of  statute,  foreign  writtta  law  mnst  be  proved  by  copy 
properly  authenticated,  and  unwritten  law  by  testimony  of  experts. 

Approved  in  Winter  v.  Latour,  35  App.  D.  C.  419,  holding  patent  law 
of  France  is  matter  of  proof;  Frederick  v.  Morse,  88  Vt.  131,  92  Atl. 
18,  refusing  to  allow  layman  to  testify  as  to  powers  of  foreign  justices 
of  the  peace  regarding  marriage;  Dickerson  v.  Matheson,  50  Fed.  76, 
and  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  445,  32  L.  Ed. 
79^,  9  Sup.  Ct.  473,  both  applying  rule  to  English  law  since  declaration 
of  independence;  Aslanian  v.  Dostumian,  174  Mass.  330,  54  N.  E.  846, 
holding  party  must  prove  that  law-merchant  exists  in  Turkey;  Robert- 
son V.  Staed,  135  Mo.  144,  58  Am.  St.  Rep.  574,  3S  L.  R.  A.  206,  36  S.  W. 
612,  holding  foreign  receiver  suing  for  property  must  prove  jurisdiction 
of  court  appointing  him. 

Proof  and  evidence  of  foreign  laws  and  their  effect.  Note,  118  Am. 
St.  Rep.  883. 

Admissibility  and  weight  of  testimony  by  lawyers  to  prove  foreign 
law.    .Note,  20  Ann.  Gas.  1340. 

Admissibility  of  printed  copy  of  statutes  to  prove  law  of  another 
jurisdiction.    Note,  Ann.  Gas.  1916D,  858. 

Oral  proof  of  foreign  laws.     Note,  25  L.  R.  A.  450,  451,  454,  455. 

Miscellaneous.  Cited  in  State  v.  Knight,  169  N.  C.  338,  340,  L.  R.  A. 
1915r,  898,  85  S.  E.  420,  421,  refusing  to  uphold  constitutionaHty  of 
act  authorizing  appointment  of  women  as  notaries  public. 

106  U.  8.  652-558,  27  L.  Ed.  273,  1  Bap.  Ot.  519,  TURNER  Y.  FARBSER8* 
LOAN  AND  TRUST  00. 

On  appeal  from  order  of  Oircult  Oourt,  conflrming  report  of  sale  after 
foreclosure  decree,  propriety  of  removal  of  cause  from  State  to  Federal  court 
cannot  be  determined. 
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Approved  in  Lake  St.  Elee.  B.  Co.  y.  Farmers'  Loan  etc.  Co.,  77  Fed. 
771,  23  C.  C.  A.  448,  refusing  to  review  order  dissolving  injunction, 
in  determining  jurisdiction. 

Olrcnlt  Conrt  mnst  remand  cause  to  State  court  at  any  time  wben  it 
appears  that  it  is  not  properly  within  its  Jurisdiction. 

Approved  in  Strang  v.  Richmond  etc.  Ry.  Co.,  101  Fed.  515,  41  C.  C.  A. 
474,  holding  action  for  breach  of  contract  until  damages  have  been  ascer- 
tained and  legal  remedy  exhausted,  equity  can  have  no  jurisdiction; 
Colbum  V.  Hill,  101  Fed.  507,  41  C.  C.  A.  467,  holding  subsequent  suit 
commenced  in  Federal  court,  though  consolidated  with  another  removed 
there,  cannot  affect  jurisdiction  of  court  over  removed  suit  though  other 
was  remanded;  Graves  v.  Corbin,  132  U.  S.  590,  33  L.  Ed.  469,  10  Sup. 
Ct.  202,  remaiiding  case  erroneously  removed  from  State  to  Federal 
court;  Alabama  etc,  R.  Co.  v.  Carroll,  84  Fed.  780,  28  C.  C.  A.  207,  hold- 
ing submission  to  juiy  of  question  of  citizenship  proper,  where  evidenca 
was  conflicting. 

Final  decree  of  Circuit  Oourt  is  determination  that  suit  was  within 
Federal  jurisdiction,  and,  in  absence  of  appeal  therefrom,  is  conclusive 
on  parties  and  privies  as  to  matters  adjudicated. 

Approved  in  Andrews  v.  Ndt.  Foundry  etc.  Works,  77  Fed.  776,  36 
L.  R.  A.  154,  23  C.  C.  A.  454,  holding  foreclosure  sale  not  open  to  col- 
lateral attack. 

On  filing  petition  and  bond  in  State  court,  its  jurisdiction  ceases  in 
suit  removable  under  statute,  but  it  may  be  remanded  by  order  of  Federal 
courts  which  is  appealable  under  statute  of  1876. 

Distinguished  in  Richmond  etc.  R.  R.  Co.  v.  Thouron,  134  U.  S.  46,  33 
L.  Ed.  871»  10  Sup.  Ct.  517,  holding  order  remanding  cause,  not  appeal- 
able after  repeal  of  statute  of  1875. 

Jurisdiction  of  Circuit  Oourt  over  suit  removed  from  State  court  is 
reviewable  on  appeal  from  final  decree. 

Approved  in  Craswell  v.  Belanger,  56  Fed.  530,  6  C.  C.  A.  1,  holding 
jurisdictional  facts  must  appear  in  record. 

On  appeal  from  confirmation  of  sale  of  railroad  under  foreclosure 
decree,  only  exceptions  to  report  of  sale  will  be  examined. 

Approved  in  Mootry  v.  Grayson,  104  Fed.  617,  44  C.  C.  A.  83,  holding 
decree,  no  lack  of  jurisdiction  upon  face,  modifying  former  decree  re- 
garding conditions  of  sale,  same  cannot  be  collaterally  attacked  in  sepa- 
rate suit;  Farmers'  Loan  Co.  v.  Oregon  Pac.  R.  R.,  28  Or.  68,  40  Pac. 
1093,  aiguendo. 

106  V.  B.  668-562,  27  L.  Ed.  204,  1   Sup.   Ot  342,  MBBOHANTS^  £T0. 
KAT.  BANK  OF  PITTSBXTBaH  V.  SLAQZA 

Not  cited. 

XI— 65 
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106  XT.  8.  663-671,  27  L.  Ed.  276»  1  Sup.  Ot.  612,  SAVANNAH  ▼.  JE8UP. 

Wliere  city  intervened  la  f  oreelosiire  proceedings,  cUiming  taxes,  order 
dlrnniwlTtg  petition  is  condtudTo,  sad  city  can  Hveftl  if  amount  of  taxes 
claimed  is  suAcient  to  give  Jorisdiction. 

Approved  in  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  364, 87  C.  C.  A-  307, 
holding  Federal  court  having  jorijsdietion  in  foreclosure  proceedings, 
State  court  has  no  jurisdiction  to  determine  that  debt  lien  is  prior  to 
mortgage;  Hubbard  v.  Security  Trust  Co.,  38  Ind.  App.  160,  78  N.  E. 
80,  holding  surety  on  delivery  bond  is  entitled  to  be  subrosrated  to 
priority  of  judgment  creditor;  In  re  Tyler,  149  U.  S.  187,  87  L.  Ed.  697, 
13  Sup.  Ct.  791,  Gest  v.  Packwood,  14  Sawy.  146,  39  Fed.  636,  Central 
R.  R.  etc.  Co.  V.  Farmers'  Loan  etc.  Co.,  79  Fed.  169,  Blozham  v.  Con- 
sumers' Elec.  R.  R.  Co.,  36  Fla.  649,  '61  Am.  St.  Rep.  63,  29  L.  B.  A.  511, 
18  South.  449,  all  upholding  remedy  of  intervention  to  detei^ine  claims ; 
Ballard  v.  Kennedy,  34  Fla.  492,  16  South.  330,  holding  heirs  at  law  can 
appeal  from  foreclosure  decree;  State  v.  Superior  Court,  3  Wash.  700, 
29  Pac.  203,  holding  order  distributing  funds  among  judgment  creditors 
appealable ;  Whitaker  v.  Sparkman,  30  Fla.  368, 11  South.  646,  arguendo. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in 
controversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
6  Ann.  Caji.  489, 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.A.  854. 

Where  railroad  charter  provided  for  limited  taxation,  State  statute, 
increasing  taxation  for  benefit  of  State,  does  not  also  confer  anthority  on 
city  to  tax  railroad  property. 

Approved  in  Ex  parte  Chamberlain,  66  Fed.  707,  enjoining  sheriff 
from  distraining  railroad  property  for  city  taxes. 

106  U.  S.  571-676,  28  L.  Ed.  304,  2  Sup.  Ot  1,  JENKINs'  ▼.  INTERNA- 
TIONAI.  BANK. 

Wbere  judgment  is  rendered  against  one  shortly  before  bankruptcy, 
writ  of  error  brought  by  assignee  is  a  suit  within  Bev.  Stats.,  §6057,  and 
subject  to  limitation  therein  expressed  as  to  time  of  bringing  suit  over 
adverse  claims  to  bankrupt's  property. 

Approved  in  Arnold  Grocery  Co.  v.  Shackelford,  140  Ga.  689,  79  S.  E. 
471,  holding  limitation  as  to  suits  on  open  accounts  does  not  operate  as 
against  trustee  in  bankruptcy;  Doty  v.  Jewett,  22  Blatchf.  68,  19  Fed. 
338,  arguendo. 

Under  Bev.  Stats.,  §5057,  action  by  or  against  assignee  or  other  per- 
aon^  touching  adverse  interest  in  property  transferred  by  assignment,  must 
be  brought  within  two  years. 

Approved  in  Reber  v.  Gundy,  16  Fed.  803,  applying  rule  to  action 
by  assignee  to  annul  judgment;  Leech  v.  Dawson,  23  Fed.  667,  applying 
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mle  to  suit  by  assignee  against  bankrupt  to  recover  land  fraudulently 
retained  as  homestead;  Soott  y.  Little,  76  Fed.  564,  applying  rule  to 
action  by  assignee  to  annul  deed;  Gage  v.  Bu  Puy,  127  111.  220,  19  N.  E. 
879,  applying  rule  to  action  by  grantee  of  assignee;  (Joodnow  v.  Oakley, 
66  Iowa,  660,  24  N.  W.  264,  applying  rule  in  suit  against  assignee  to 
enforce  tax  lien  on  land;  Kenyon  v.  Wrisley,  147  Mass.  477,  1  L.  R.  A. 
849,  18  N.  E.  228,  applying  rule  in  action  by  bankrupt  on  promissory 
note;  Cobbs  v.  Gilchrist,  80  Va.  510,  dismissing  suit  by  assignee  to  re- 
cover surplus  after  two  years;  Smith  v.  Profitt,  82  Va.  858,  1  S.  E.  84, 
holding  assignee's  claim  not  barred  if  brought  within  two  years  of 
maturity;  Mitchell  v.  Clark,  110  U.  S.  643,  28  L.  Ed.  283,  4  Sup.  Ct.  175, 
and  Webb  v.  Crawford,  77  Ala.  442,  arguendo. 

Distinguished  in  Bowen  v.  Delaware  etc.  R.  B.  Co.,  153  N.  Y.  481, 
60  AsL  St.  Bf^.  670,  47  N.  E.  909,  holding  rule  not  applicable  to  eject- 
ment by  assignee  to  recover  property  passing  to  him. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  5S6. 

106  U.  B.  676-677,  27  !..» Ed.  99,  1  Sup.  Ot.  92,  ADAMS  ▼.  OEITTENDEN. 

Distinct  decrees  in  tavof  of  or  against  distiiict  partieB  cannot  1m 
joined  to  give  Supreme  Court  Juxisdictlom. 

Approved  in  Elgin  v.  Marshall,  106  U.  S.  682,  27  L.  Ed.  250,  1  Sup. 
Ct.  488,  dismissing  appeal  where  amount  in  controversy  was  insuffi* 
cient;  Hawley  v.  Fairbanks,  108  U.  S.  548,  27  L.  Ed.  822,  2  Sup.  Ct 
851,  dismissing  causes  of  action  where  sums  are  insufficient  and  retain- 
ing others;  Tupper  v.  Wise,  110  U.  S.  399,  28  L.  Ed.  190,  4  Sup.  Ct.  26, 
applying  rule  and  dismissing  appeal;  Stewart  v.  Dunham,  115  U.  S.  65, 
29  L.  Ed.  331,  5  Sup.  Ct.  1164,  dismissing  appeals  from  decrees  on  cred- 
itor's bill  where  sums  were  insufficient;  Henderson  v.  Wadsworth,  115 
U.  S.  276,  29  L.  Ed.  379,  6  Sup.  Ct.  43,  dismissing  appeals  where  amounts 
decreed  against  heirs,  T>n  note  of  ancestor,  were  insufficient;  Ex  parte 
Phoenix  Ins.  Co.,  117  U.  S.  369,  29  L.  Ed.  924,  6  Sup.  Ct.  772,  applying 
rule  and  refusing  to  mandamus  Circuit  Court  to  allow  appeal;  Gibson 
V.  Shufeldt,  122  U.  S.  36,  80  L.  Ed.  1087,  7  Sup.  Ct.  1070,  allowing 
appeals  only  on  creditors'  claims  exceeding  five  thousand  dollars;  Putney 
V.  Whitmire,  66  Fed.  387,  dismissing  creditor's  bill  where  separate  claims 
are  under  two  thousand  dollars;  Fleshman  v.  Fleshman,  34  W.  Va.  350, 
12  S.  E.  716,  dismissing  appeal  where  sepai-ate  claims  to  sum  in  con- 
troversy are  insufficient. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  489. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Gas.  493. 
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Miscellaneous.  Cited  in  Bowen  v.  Delaware  etc.  R.  R.  Co.^  153  N.  Y. 
485,  60  Am.  St.  Rep.  673,  47  N.  E.  910,  not  in  point. 

106  U.  8.  678-583,  27  L.  Ed.  249,  1  Snp.  Ct.  484,  ELGIN  ▼.  MABSHALIi. 

Between  same  parties  in  sitbsequent  action,  prior  judgment  on  same 
subject  is  conclusive  as  to  questions  adjudicated. 

Approved  in  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  991, 
6  C.  C.  A.  661,  holding  prior  decree  conclusive  on  validity  of  patent ; 
Empire  State  Nail  Co.  v.  American  etc.  Button  Co.,  71  Fed.  590,  holding 
judgment  in  prior  infringement  suit  conclusive  only  on  questions  actu- 
ally adjudicated. 

Limitation  of  jurisdiction  to  cases  where  value  exceeds  five  thousand 
dollars  refers  to  matter  directly  in  disimte,  aad  does  not  permit  valuation 
of  collateral  effect. 

Approved  in  Sloane  v.  Kramer  Bros.  &  Co.,  230  Fed.  729,  holding  in 
suit  to  quiet  title  to  land,  value  of  land  determines  jurisdiction ;  Squire 
v.  Robertson,  191  Fed.  736,  holding  in  suit  to  determine  amount  due  on 
installment  contract  for  sale  of  Mnd,  jurisdiction  is  determined  by  value 
of  land;  Morris  v.  Bean,  146  Fed.  429,  in  suit  concerning  water  rights, 
thing  in  controversy  as  determining  jurisdiction  is  right  to  use  water; 
McKee  v.  Chautauqua  Assembly,  124  Fed.  811,  holding  biU  of  nonstock 
corporation  member  showing  that  mismanagement  will  possibly  cause 
loss  of  property  exceeding  jurisdictional  amount.  Federal  court  will  re- 
strain ultra  vires  acts;  Cowell  v.  City  Water  Supply- Co.,  121  Fed.  57, 
57  C.  C.  A.  393,  holding  value  in  dispute  conditioning  jurisdiction  of 
Federal  court  is  amount  complainant  claims  or  that  which  defendant 
will  lose  if  the  complainant  succeeds;  Battle  v.  Atkinson,  115  Fed.  387, 
holding  Arkansas  court  determining  possession  of  property  without  re- 
gard to  ownership,  Federal  court  therein  has  no  jurisdiction,  all^ation 
of  value  being  five  thousand  dollars;  State  v.  Reynolds,  256  Mo.  720, 
165  S.  W.  803,  holding  quo  warranto  to  dissolve  ten-million-dollar  cor- 
poration within  appellate  jurisdiction  of  Supreme  Court;  Garcia  Free, 
31  Utah,  393,  88  Pac.  31,  holding  jurisdictioji  over  appeal  from  order 
taxing  costs  is  determined  by  amount  of  costs;  Jones  v.  Buckingham 
Slate  Co.,  116  Va.  128,  81  S.  E.  31,  holding  in  suit  to  determine  right 
to  royalties  from  slate  quarry,  value  of  land  cannot  be  taken  into  con- 
sideration in  determining  jurisdiction;  The  Jessie  Williamson,  Jr.,  108 
U.  S.  310,  27  L.  Ed.  731,  2  Sup.  Ct.  670,  dismissing  appeal  in  admiralty 
where  amount  involved  was  insuflBcient;  New  York  Zinc  Co.  v.  Trotter, 
108  U.  S.  565,  27  L,  Ed.  828,  2  Sup.  Ct.  876,  dismissing  appeal  from 
suit  for  trespass,  where  damages  were  less  than  five  thousand  dollars; 
Opelika  City  v.  Daniel,  109  U.,S.  108,  27  L.  Ed.  874,  3  Sup.  Ct.  71,  dis- 
i.iissing  appeal  whore  amount  claimed  on  bonds  was  reduced  to  less  than 


1029  ELGIN  V.  MARSHALL.  106  U.  S.  578-583 

five  thousand  dolI|irs;  Bruce  v.  Manchester  etc.  R.  R.  Co.,  117  U.  S. 
515,  29  L.  Ed.  990,  6  Sup.  Ct.  849,  following  rule  and  dismissing  appeal ; 
Gibson  v.  Shufeldt,  122  U.  S.  29,  SO  L.  Ed.  1084,  7  Sup.  Cf,  1067,  main- 
taining appeal  only  as  to  creditors'  claims  exceeding  five  thousand  dol- 
lars; Vicksburg  etc.  R.  R.  Co.  v.  Snlith,  135  U.  S.  200,  34  L.  Ed.  96,  10 
Sup.  Ct.  730,  dismissing  appeal  where  value  of  land  claimed  out  of 
larger  tract  was  less  than  five  thousand  dollars;  The  Sydney,  139  U,  S. 
334,  335,  35  L.  Ed.  178,  11  Sup.  Ct.  621,  dismissing  appeal  in  admiralty, 
where  amount  was  less  than  five  thousand  dollars;  New  England  Mtg. 
etc.  Co.  V.  Gay,  145  U.  S.  131,  86  L.  Ed.  648,  12  Sup.  Ct.  817,  dismissing 
appeal  seeking  to  recover  sum  less  than  five  thousand  dollars,  disallowed 
in  suit  on  notes;  Mayor  etc.  of  Baltimore  v.  Postal  Tel.  Cable  Co.; 
62  Fed.  502,  dismissing  suit  for  taxes  less  than  two  thousand  dollars; 
Decker  v.  Williams,  73  Fed.  311,  dismissing  appeal  where  amount  was 
less  than  statutory  sum;  Cincinnati  etc.  R.  R.  Co.  v.  Grames,  135  Ind. 
45,  33  N.  E.  896,  and  Ex  parte  Sweeney,  126  Ind.  589,  27  N.  E.  129, 
both  determining  jurisdiction  of  court  under  statute;  Gartside  v.  Gart- 
side,  42  Mo.  App.  514,  holding  valuation  must  be  in  money  to  determine 
jurisdiction. 

Jurisdiction  o^  Federal  Circuit  Court  as  affected  by  amount  in'  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Oas.  489. 

Jlirisdlction  cannot  be  conferred  \>j  oonMUt,  and  statute  conferring  It 
spon  Suproma  Court  ought  not  to  be  extended  by  donbtfiil  constmctiooa. 

Approved  in  Kurtz  v.  MofStt,  115  U.  S.  498,  29  L.  Ed.  460,  6  Sup. 
Ct.  151,  applying  rule  in  determining  jurisdiction  to  hear  appeab  on 
habeas  corpus;  California  v.  San  Pablo  etc.  R.  R.  Co.,  149  U.  S.  314,  37 
L.  Ed.  749,  13  Sup.  Ct.  878,  dismissing  ease  where  taxes  claimed  have 
been  paid  pending  appeal. 

Valae  of  matter  sufficient  to  give  jurisdiction  must  affirmatively  appear 
In  record. 

Approved  in  Board  of  Trustees  of  Whitman  College  v.  Benyman,  156 
Fed.  114,  holding  in  suit  to  restrain  collection  of  taxes,  jurisdiction  is 
not  governed  by  amount  of  taxes;  Back  v.  Sierra  Nevada  etc.  Min.  Co., 
46  Fed.  675,  dismissing  suit  where  value  of  mine  claimed  does  not  ap- 
pear; Austin  Real  Estate  etc.  Co.  v.  Bahn,  87  Tex.  583,  29  S.  W.  646, 
allowing  affidavits  to  show  value. 

Although  value  of  entire  matter  in  dispute  exceeds  jurisdictional 
limit,  Supreme  Ck>nrt  cannot  review  decision  if  there  are  separate  and 
distinct  interests  in  that  sum. 

Approved  in  The  Sydney,  139  U.  S.  336,  85  L.  Ed.  178,  11  Sup.  Ct. 
621,  dismissing  appeal  in  admiralty  where  amount  was  less  than  five 
thousand  dollars. 
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Miscellaneous.  Cited  in  Waite  v.  Santa  Cruz,  184  U.  S.  328,  46  L.  Ed. 
568,  22  Sup.  Ct.  337,  holding  where  plaintiff  does  not  own  bonds  or 
coupons,  but  'holds  them  for  collection,  the  same  cannot  be  united  to 
give  Federal  jurisdiction  if  each  is  below  necessary  amount. . 

r 

106  IT.  8.  583,  27  L.  Ed.  250,  PLAINVIEW  T.  MAKHHATJi 
Not  cited. 

106  IT.  8.  583-^585,  27  L.  Ed.  207,  1  8np.  Ot  637,  PACE  ▼.  ALABAMA. 

Equal  i^otectlon  of  laws,  guaranteed  by  Fourteenth  Amendment,  Im- 
l^les  equal  accessibility  to  courts  and  nondiscriminating  criminal  penal tiea. 

Approved  in  State  v.  Montgomery,  94  Me.  204,  47  Atl.  168,  holding 
statutory  provision  discriminating  between  citizens  and  aliens  regard- 
ing peddlers  is  obnoxious  to  Fourt;eenth  Amendment  of  Constitution, 
hence  is  void ;  Plunkard  v.  State,  67  Md.  369,  10  Atl.  227,  holding  bas- 
tardy law  rending  father  liable  for  support  of  child  valid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  885. 

Constitutional  equality  of  privilegesi  immunities  and  protection. 
Note,  14  L.  R.  4.  684. 

Alabama  statute  prescribing  greater  penalty  for  adultery  or  fornica- 
tion of  wMte  and  black  persons  than  for  those  of  same  color  is  valid. 

Approved  in  People  of  State  of  New  York  v.  Bennett,  113  Fed.  518, 
holding  New  York  law  discriminating  between  records  of  wages  made 
on  certain  race  courses  and  those  made  elsewhere  is  not  repugnant  to 
Fourteenth  Amendment  to  Constitution;  In  re  Finley,  1  Cal.  App.  211, 
81  Pac.  1046,  upholding  statute  punishing  with  death  assault  with  deadly 
weapon  by  life  convict;  In  re  Boggs,  45  Fed.  476,  and  Moore  v.  Mis- 
souri, 159  U.  6.  €?S  40  L.  Ed.  308,  16  Sup.  Ct.  181,  both  holding  statute 
providing  severer  punishment  for  subsequent  offenses  valid. 

Distinguished  in  Carey  v.  City  of  Atlanta,  143  Ga.  203,  L.  R.  A.  1916D, 
684,  84  S.  E.  460,  holding  ordinance  prohibiting  white  persons  and 
colored  persons  from  residing  in  same  block  was  void. 

Constitutionality  of  discrimination  based  on  race  or  color  in  police 
regulations  affecting  morality.    Note,  34  L.  B.  A.  (N.  S.)  606. 

106  U.  8.  686-589,  27  L.  Ed.  306,  1  Sup.  Ct.  617,  HATDEK  v.  MANKINa, 

Under  act  of  March  8,  1875,  Circuit  Court  should  dismiss  suit  whore 
complainant  has  no  real  interest  in  controversy,  and  his  name  is  coi- 
Insively  used  to  give  Federal  court  Jurisdiction. 

Approved  in  TumbuU  v.  Ross,  141  Fed.  652,  72  C.  C.  A.  609,  denying 
jurisdiction  where  cause  of  action  assigned  to  nonresident  to  obtain 
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jurisdiction;  Farmington  T.  POlsbnry,  114  U.  S.  146,  29  L.  Ed.  117,  5 
Sup.  Ct.  811,  applying  rale  in  action  on  municipal  bonds;  McLean  v. 
Clark,  31  Fed.  603^  applying  rule;  Lafayette  Co.  y.  Neely^  21  Fed.  740, 
arguendo. 

106  n.  a.  589-693,  27  L.  Bd.  298,  1  Sup.  Ot  668,  THOMPSON  T.  PEBBIME* 

Where  statute  anthorlaed  town  bond  issue,  and  Investment  of  pro- 
ceeds in  railroad  stock,  exchange  of  bonds  for  stock  is  valid  under  ratify* 
ing  statnte. 

Approved  in  Bamum  v.  Supervisors  of  Sullivan  County,  137  N.  Y. 
181,  33  N.  E.  162^  holding  taxes  levied  to  pay  bonds,  valid. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  87  L.  B.  A. 
697,  698. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  918. 

Where  bonds  have  not  matured,  detached,  overdue  coupons  are  still 
negotiable. 

Approved  in  Park  v.  Buxton,  10  Ga.  App.  357,  73  S.  E.  558,  holding 
one  purchasing  note  which  shows  on  face  nonpayment  of  interest  is  not 
bona  fide  purchaser;  Doty  v.  Oarfield  Tp.,  89  Kan.  723,  133  Pac.  173, 
discussing  whether  one  buying  overdue  bonds  at  discount  wad  bona  fide 
purchaser ;  Long  Island  Loan  etc.  Co.  v.  Columbus  etc.  Ry.  Co.,  65  Fed. 
457,  awarding  recovery  on  railroad  bonds  fraudulently  disposed  of  by 
president;  Morton  v.  New  Orleans  etc.  Ry.  Co.,  79  Ala.  615,  enforcing 
payment  of  railroad  bonds  and  coupons  by  foreclosure ;  Mason  v.  Frick, 
105  Pa.  *St.  167,  51  Am.  Bep.  192,  refnsbg  recovery  of  bonds  fraudu- 
lently sold. 

Coupons.    Note,  64  Am.  Dec  484,  444. 

Failure  to  pay  x>^odical  installment  of  interest  on  negotiable  in- 
strument as  making  instrument  overdue.    Note,  11  Ann.  Gas.  48. 

Note  payable  to  bearer  passes  by  mere  delivery;  no  actual  assignment 
takes  place. 

Approved  in  Adams  v.  County  of  Republio,  23  Fed.  213,  applying  rule 
to  county  warrants. 

Rights  of  transferee  after  maturity  of  negotiable  paper.    Note,  46 
L.  B.  A.  753,  754. 

Holder  of  bond  coupons  payable  to  bearer  is  not  assignee  within  mean- 
ing of  act  of  March  3,  1875,  and  can  sue  in  Federal  court  without  referemca 
to  citiaendiip  of  previous  holder. 

Approved  in  American  Colortype  Co.  v.  Continental  Colort3rpe  Co., 
188  U.  S.  107,  47  L.  Ed.  405,  23  Sup.  Ct.  266,  holding  Federal  jurisdic- 
tion on  diverse  citizenship  of  foreign  corporation  suing  State  residents 
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not  defeated,  as  domestic  corporation  assignee  where  new  agreement 
was  made  from  old  terms ;  Waite  v.  Santa  Croz,  184  U.  S.  32r4,  46  L.  Ed. 
567,  22  Sup.  Ct.  336,  holding  transferee  of  bonds  for  collection  not  of 
Federal  jurisdiction  under  congressional  act  of  March,  1876,  nor  ob- 
''tainable  by  uniting,  separate  amounts  being  too  small;  Loeb  v.  Trustees 
of  Columbia  Township,  179  U.  S.  486,,  45  L.  Ed.  288,  21  Sup.  Ct.  180, 
holding  under  Judiciary  Act  of  August,  1888,  assignee  of  corporation 
choses  in  action  payable  to  bearer  may  invoke  Federal  jurisdiction, 
irrespective  of  citizenship  of  original  holder;  Chickaming  ▼.  Carpenter, 
106  U.  S.  666,  27  L.  Ed.  308,  1  Sup.  Ct.  621,  Bernards  Twp.  v.  Stebbins, 
109  U.  S.  356,  27  L.  Ed.  962,  3  Sup.  Ct.  263,  and  New  Orleans  v.  Quin- 
Ian,  173  U.  S.  192,  43  L.  Ed.  664,  19  Sup.  Ct..330,  all  applying  rule; 
Superior  City  v.  Ripley,  138  U.  S.  97,  34  L.  Ed.  916.  11  Sup.  Ct.  289, 
applying  rule  to  payee  of  draft  accepted  by  municipality;  Adams  v. 
County  of  Republic,  23  Fed.  212,  and  Jerome  v.  Commissioners  of  Rio 
Grande  County,  6  McCrary,  641,  18  Fed.  874,  both  applying  rule  to 
county  warrants;  Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  Ed.  365,  2 
Sup.  Ct.  22,  and  Wilcox  v.  Corwin,  117  N.  Y.  604,  23  N.  E.  166,  arguendo. 
Distinguished  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  66 
C.  C.  A.  179,  denying  jurisdiction  over  suit  by  assignee  of  parol  contract 
unless  assignor  nonresident;  Jones  v.  Shapera,  67  Fed.  462,  6  C.  C.  A. 
423,  and  Parker  v.  Ormsby,  141  U.,S.  85,  85  L.  Ed.  656,  11  Sup.  Ct.  913, 
both  holding  assignee  of  note  must  show  citizenship  of  assignor. 

106  XT.  a  694-696,  27  Ii.  Ed.  265, 1  Sup.  Ot.  483,  PRAY  ▼.  UNITED  STATES. 

Party  appointed  occasional  weigber,  at  two  thousand  dollars  per 
annum  "when  employed,"  who  rendered  accounts  and  receipted  for  pay- 
ments, with  Sundays  excepted,  cannot  recover  pay  for  Sundays. 

Approved  in  Montgomery  v.  Aetna  Life  Ins.  Co.,  97  Fed.  919,  38 
C.  C.  A.  653,  holding  designation  of  one  as  ''general  manager"  on 
stationary  as  company  directed  and  performance  of  duties  not  usually 
performed,  did  not  imply  promise  on  part  of  company  to  pay  additionally. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Clark,  92  Fed.  978,  35  C.  .C.  A. 
120,  where  one  indebted  to  plaintiff  in  amounts  which  were  undisputed, 
rendered  him  statement  in  which  he  was  credited  with  such  amounts 
only  and  charged  him  with  disputed  cross-demands  and  tendered  pay- 
ment on  balance  due  as  per  statement  on  execution  by  him  of  receipt  in 
full,  there  was  no  accord  and  satisfaction  by  payment  and  execution  of 
receipt* 

106  XT.  S.  596-606,  27  L.  Ed.  251,  1  Sup.  Ot.  434,  BED  BOOK  ▼.  HEMBT. 

Statute  Is  not  repealed  by  later  aiBrmatlve  statute  contalnlncr  no  repeal- 
ing clause,  unless  there  Is  Irreconcilable  conflict^  or  later  statute  Is  clearly 
Intended  aa  substitute  for  earlier. 
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Approved  in  Hemmer  ▼.  United  States,  204  P^d.  907, 123  C.  C.  A.  194, 
holding  23  Stat.  96  (U.  S.  Comp.  Stats.  1901,  p.  1420)  did  not  extend 
time  of  alienation  of  Indian  lands  from  five  to  twenty-five  years;  Birch 
V.  Steele,  165  Fed.  583,  586,  91  C.  C.  A.  415,  holding  act  appointii^ 
district  judgre  for  Alabama  did  not  take  away  any  of  the  powers  of 
the  then  existing  judges;  City  of  Wichita  v.  Old  Colony  Trust  Co.,  132 
Fed.  648,  66  C.  C.  A.  19,  telephone  franchise  for  twenty  years  not  re- 
pealed by  ordinance  granting  rights  for  five  years ;  United  States  v. 
Hampton,  101  Fed.  7l5,  41  C.  C.  A.  625,  holding  Rev.  Stats.,  §  4716, 
regarding  pensions,  was  not  repealed  by  implication  by  act  of  June  27, 
1890 ;  Fair  Haven  &  W.  R.  R.  Co.  v.  Fair  Haven,  75  Conn.  447,  53  Atl. 
962,  holding  where  two  acts  are  read  together  and  the  burden  of  rail- 
road assessments  for  street  improvements  is  unchanged,  there  is  no 
repugnancy  or  repealing;  Doan  v.  Board  of  Commrs.  of  Logan  Co.,  3 
Idaho,  46,  26  Pac.  170,  holding  a  strained  construction  of  Constitution 
not  required  nor  permitted,  in  order  to  work  the  repeal  of  statutes  not 
clearly  repugnant  thereto;  Territory  v.  Neville,  10  Okl.  100,  60  Pac.  796, 
Ihdian  Appropriation  Act  reserving  land  for  county  seat  purposes  does 
not  avoid  territorial  statute  granting  county  right  to  change  count}' 
seat ;  United  States  v.  Fisher,  109  U.  S.  145,  27  L.  Ed.  886,  3  Sup.  Ct. 
155,  holding  appropriation  of  ''full  compensation"  of  officer  suspends 
prior  salary ;  .Frost  v.  Wenie,  157  U.  S.  58,  39  L.  Ed.  619,  15  Sup.  Ct. 
5^7,  and  Fussell  v.  Gregg,  113  U.  S.  660,  238  L.  Ed.  997,  6  Sup.  Ct.  637, 
both  construing  land  acts ;  Cope  v.  Cope,  137  U.  S.  686,  34  L.  Ed.  833, 
11  Sup.  Ct.  223,  holding  succession  acts  not  annulled  by  Federal 
polygamy  statutes;  United  States  v.  Matthews,  173  U.  S.  388,  43  li.  Ed. 
738,  19  Sup.  Ct.  416,  construing  statutes  providing  awards  for  appre- 
hension of  criminals;  Northern  Pac.  R.  Co.  v.  United  States,  36  Fed. 
286,  constrtiing  railroad  land  grant;  United  States  v.  Crawford,  47  Fed. 
569,  holding  statute  regulating  contracts  with  Indians,  repealed  by  later 
one;  Kent  ▼.  United  States,  73  Fed.  682,  19  C.  C.  A.  642,  holding  tariff 
act  repeals  earlier  one ;  Goddard-  v.  Mailler,  80  Fed.  424,  construini? 
statutes  regulating  place  of  bringing  Federal  actions ;  Hartford  v.  Hart- 
ford Theological  Seminary,  66  Conn.  484,  34  Atl.  485,  holding  charter 
exemption  from  taxation  repealed  by  general  statute;  Doan  v.  Board 
of  Commrs.  of  Logan  County,  2  Idaho,  788,  26  Pac.  170,  holding  act 
creating  counties  not  repealed  by  later  Constitution ;  State  v.  Tomahawk 
Common  Council,  96  Wis.  86,  71  N.  W.  91,  construing  statutes  relating 
to  municipal  aid  to  railroads;  dissenting  opinion  in  Chapman  v.  Hand- 
ley,  7  Utah,  58,  24  Pac.  676,  majority  holding  law  providing  for  sucees-> 
sion  of  illegitimate  children  annulled  by  Federal  polygamy  statute; 
dissenting  opinion  in  Norfolk  etc.  Ry.  Co.  v.  Pinnacle  Coal  Co.,  44 
W.  Va.  581,  41  L.  B.  A.  417,  30  S.  E.  199,  majority  holding  code  sections 
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regalating  freight  charges  repealed  by  later  acta;  dissenting  opinion  in 
State  v.  Cantwell,  142  N.  C.  612,  617,  9  Ann.  Gas.  141,  8  L.  B.  A.  (N.  S.) 
408,  55  S.  E.  823,  824,  majority  refusing  to  hold  member  of  fire  engine 
company  exempt  from  jiuy  duty. 

Statute  providing  different  regnlatlons  for  county  bond  issne  to  aid  rail- 
roads  are  not  repugnant  when  passed  in  furtherance  of  dlsttoct  schemes, 
and  there  Is  no  repeal  by  Implication. 

Approved  in  Walsh  v.  City  of  Bridgeport,  88  Conn.  536,  91  Atl.  972, 
refusing  to  allow  salary  to  fireman  while  suffering  from  illness  not  con- 
tracted in  course  of  his  duties;  Ascher  &  Baxter  v.  Edward  Moyse  & 
Co.,  101  Miss.  44,  57  South.  301,  holding  statute  prohibiting  bucket  shops 
did  not  repeal  statute  allowing  recovery  to  wife  or  children  of  person 
losing  money  in  same. 

Statutes  should  be  conBtnied  so  as  to  reUsYo  State  ftom  imputation  of 
bad  faith. 

Approved  in  Territory  v.  Wingfteld,  2  Ariz.  308,  15  Pac.  140,  holding 
under  Arizona  act  of  1885,  fixing  school  superintendent's  salary  at  six 
^hundred  dollars,  and  probate  judge's,  abo  ex-ofi&cio  superintendent,  at 
two  thousand  dollars  in  full,  entitled  judge  to  two  thousand  six  hundred 
dollars ;  United  States  v.  Central  Pac.  R.  R.  Co.,  118  U.  S.  241,  30  L.  Ed. 
175,  6  Sup.  Ct.  1041,  applying  rule  in  construing  railroad  carrying 
contract. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669. 

106  V.  8.  606:-606,  27  Ik  Ed.  99,  1  Sup.  Ct.  ^1,  WEBTH  V.  NEW  ENOI>Ain> 
MTO.  ETO.  CO. 

On  certificate  of  division,  questions  certified  must  be  of  law  and  not  ofi 
fact;  sod  court  cannot  take  Jurisdiction  where  whole  case  is  certified  up 
Instead  of  single  points. 

Approved  in  Williamsport  Bank  ▼.  Knapp,  119  U.  S.  360,  361,  30 
L.  Ed.  447,  7  Sup.  Ct.  275,  276,  and  Jewell  v.  Knight,  123  U.  S.  432, 
31  L.  Ed.  192,  8  Sup.  Ct.  194,  both  applying  rule  and  dismissing  appeals. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  892,  394. 

106  V,  S.  607-612,  27  L.  Ed.  236,  1  Sup.  Ct.  639,  POBTE&  ▼.  TTNITEI> 
STATES. 

Under  act  of  June  SO,  1864,  prize  money  or  bounty  was  not  allowed 
where  vessels  were  captured  or  destroyed  by  navy,  with  cooperation  of 
army;  fonner  mnst  act  alone. 

Approved  in  The  Manila  Prize  Cases,  188  U.  S.  267,  47  L.  Ed.  471,  23 
Sup.  Ct.  420,  holding  vessel  of  Federal  navy  men  armed  principally  for 
defense,  though  within  signal  distance  of  a  capture,  not  entitled   to 
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participation  in  prize  money;  The  Nuestra  Senora  De  R^la,  108  U.  S. 
101,  27  L.  Ed.  666,  2  Sup.  Ct.  292,  holding  capture  of  vessel  by  army 
and  navy,  operating  together,  inured  to  United  States,  which  is  liable 
for  wrongful  seizure;  United  States  v.  Steever,  113  U.  S.  752,  28  L.  Ed. 
1185,  5  Sup.  Gt.  768,  allowing  prize  money  to  crew  of  steam  launch 
attached  to  naval  squadron. 

Distinguished  in  Dewey  v.  United  States,  178  U.  S.  517,  44  L.  Ed. 
1173,  20  Sup.  Ct.  983,  holding  in  determining  superiority  or  inferiority 
of  enemy's  vessels  destroyed,  size  and  armaments,  together  with  number 
of  men  upon  same,  alone  determine  amount  of  bounty  money. 

106  U.  8.  613-620,  27  L.  Ed.  205,  1  Sup.  Ot.  550,  AI.BSIGHT  v.  TEAa 

Suit  to  recover  royalties  on  transfer  of  patent,  not  involving  constmc- 
tion  of  patent,  is  not  cognizable  by  Federal  .court,  as  arising  under  laws 
of  United  States,  and  hence  is  not  removable. 

Approved  in  Briggs  v.  United  Shoe  Maeh.  Co.,  239  U.  S.  49,  60  L.  Ed. 
139,  36  Sup.  Ct.  7,  holding  suit  to  recover  royalties  is  not  one  within 
patent  laws;  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  Ann.  Oas.  1913D, 
880,  56  L.  Ed.  651,  32  Sup.  Ct.  364,  holding  patentee  of  Rotary  mimeo- 
graph may  sell  machine  under  agreement  that  licensee  will  use  only 
inks  of  patentee,  and  breach  of  such  agreement  is  within  jurisdiction 
of  Federal  court;  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185 
U.  S.  286,  46  L.  Ed.  913,  22  Sup.  Ct.  682,  holding  patentee  by  answer 
putting  in  issue  title  to  patent  Federal  jurisdiction  not  ousted  because 
licensee  was  trying  to  prove  contract  concerning  patent;  Harrington  v. 
Atlantic  &  Pac.  Telegraph  Co.,  185  Fed.  498,  107  C.  C.  A.  575,  holding 
suit  to  set  aside  assigzunents  of  patents  not  within  jurisdiction  of  Fed- 
eral court;  Lefkowitz  v.  Foster  Hose  Supporter  Co.,  161  Fed.  373, 
holding  suit  for  breach  of  patent  license  agreement  is  not  within  juris* 
diction  of  Federal  court;  St.  Louis  Street  Flushing  Mach.  Co.  v.  Sani- 
tary Street  Flushing  Mach.  Co.,  161  Fed.  727,  88  C.  C.  A.  585,  holding 
suit  to  obtain  specific  performance  of  contract  to  assign  patent  not 
within  jurisdiction  pf  Federal  courts;  Standard  Sewing  Machine  Co. 
V.  Leslie,  118  Fed.  559,  55  C.  C.  A.  323,  holding  patentee's  act  to  re- 
cover royalties  on  machines  made  by  defendant  within  jurisdiction  of 
State,  although  defendant  understood  incidentally  to  controvert  plain- 
tiff's evidence  as  to  patent  construction;  Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.,  102  Fed.  954,  43  C.  C.  A.  72,  holding  validity  of  contract 
involved  in  suit  for  infringing  patent,  not  being  one  between  parties  to 
suit,  it  is  collateral,  and  not  within  Federal  jurisdiction;  McMullen  v. 
Bowers,  102  Fed.  496,  42  C.  C.  A.  470,  holding  parties  being  of  sarao 
State,  and  question  of  infringement  being  dependent  on  construction 
of  contract,  Federal  courts  were  without  jurisdiction;  Kurtz  v.  Strauss, 
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100  Fed.  801,  holding  Federal  court  has  no  jurisdiction,  under  patent 
laws,  where  bill  by  patent  owner  seeks  specific  performance  of  contract 
regarding  manufacture  of  same;  Atherton  Mach.  Co.  v.  Atwood-Morri- 
son  Co.,  99  Fed.  114,  holding  parties  of  same  State  cannot  prove  owner- 
ship of  patent  in  Federal  court  of  equity  by  virtue  of  Federal  patent 
laws;  Forster  v.  Brown  Hoisting  Machinery  Co.,  266  111.  296,  Ann.  Gas. 
1916B,  796,  107  N.  E.  592,  holding  complaint  stating  that  plaintiflE  was 
author  of  patent  over  which  another  had  taken  out  letters  was  one 
within  jurisdiction  of  Federal  courts;  Carleton  v.  Bird,  94  Me.  188,  47 
Atl.  155,  holding  grantee  of  two  letters  patent  cannot  maintain  action 
in  her  own  name  against  defendant  for  violating  covenant  in  contract 
between  defendant  and  her  grantor;  Manning  v.  Galland-Henning  etc. 
Drum  Mfg.  Co.,  141  Wis.  203,  18  Ann.  Oas.  976,  124  N.  W.  293,  holding 
license  to  sell  patent  in  exclusive  territory  vests  sufficient  title  to  sup- 
port suit  for  infringement;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S.  53, 
81  L.  Ed.  686,  8  Sup.  Ct.  758,  and  Washburn  &  Moen  Mfg.  Co.  v.  Cin- 
cinnati Wire  etc.  Co.,  42  Fed.  679,  both  applying  rule ;  Marsh  v.  Nichols, 
Shepard  &  Co.,  140  U.  S.  355,  85  L.  Ed.  417,  11  Sup.  Ct.  802,  applyins^ 
rule  to  suit  for  specific  pertoTuxsxiee  of  agreement  to  transfer  patent; 
Pratt  V.  Paris  Gas-Light  etc.  Co.,  168  U.  S.  260,  42  L.  Ed.  460,  18  Sup. 
Ct.  64,  applying  rule  to  suit  for  price  of  patented  article;  Williams  v. 
Star  Sand  Co.,  36  Fed.  371,  applying  rule  to  action  to  enjoin  unauthor- 
ized use  of  patent  under  license;  Densmore  v.  Three  Rivers  Mfg.  Co., 
38  Fed.  750,  applying  rule  to  suit  involving  only  construction  of  license ; 
Montgomery  Palace  Stock  Car  Co.  v.  Street  Stable  Car  Line,  43  Fed. 
331,  applying  rule  to  suit  to  determine  ownership  of  patent  under  con- 
tract; Silver  v.  Holt,  84  Fed.  811,  dismissing  suit  to  enforce  contract 
between  publisher  and  author  holding  copyright;  Setzer  v.  Douglass,  91 
N.  C.  429,  and  Upham  v.  Scoville,  40  Ark.  172,  both  holding  suit  by 
deputy  United  States  marshal  against  principal,  for  fees,  not  remov- 
able; Shoemaker  v.  South  Bend  Spark  Arrester  Co.,  135  Ind.  474,  22 
L.  R,  A.  338,  35  N.  E.  282,  State  court  enjoining  interference  with  prop- 
erty rights  in  patent;  Lamson  v.  Martin,  159  Mass.  559,  36  N.  E.  79, 
State  court  determining  rights  under  contract  assigning  patent;  Water- 
man V.  Shipman,  130  N.  Y.  307,  29  N.  E.  113,  holding  State  court  can 
determine  existence  of  license,  to  use  patent;  Hubbard  v.  Allen,  123 
Pa.  St.  208,  16  Atl.  775,  enforcing  payment  of  royalties;  Holt  v.  Indiana 
Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  arguendo. 

Distinguished '  in  Harrington  v.  Atlantic  etc.  Tel.  Co.,  143  Fed.  336, 
holding  Federal  court  has  jurisdiction  where  infringement  involved  as 
well  as  contract  rights ;  United  States  v.  Palmer,  128  U.  S.  269,  32  L.  EcL 
444,  9  Sup.  Ct.  106,  holding  Court  of  Claims  has  jurisdiction  over  claims 
of  patentees  for  use  of  inventions  by  United  States;  Whit^  v.  Rankin, 
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144  U.  S.  636,  639,  86  L.  Bd.  672,  678,  12  Sup.  Ct.  771,  772,  holding 
Fede;:al  court  has  jurisdiction  of  suit  for  infringement,  although  license 
is  involved;  American  Solid, Leather  Button  Co.  v.  Empire  State  Nail 
Co.,  47  Fed.  742,  holding  Federal  court  h|w  jurisdiction  to  determine 
title  of  assignee  of  patent  recorded  under  statute;  Pacific  Contracting 
Co.  V.  Union  Paving  etc.  Co.,  80  Fed.  738,  holding  Federal  court  has 
jurisdiction  to  determine  whether  or  not  there  is  license  to  use  patent; 
dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  58,  59,  65, 
Ann.  OsLS.  1913D,  880,  56  L.  Ed.  667,  668,  670,  32  Sup.  Ct.  364,  majority 
holding  patentee  of  Rotary  mimeograph  may  sell  machine  under  agree- 
ment that  licensee  will  use  only  inks  of  patentee,  and  breach  of  such 
agreement  is  within  jurisdiction  of  Federal  court. 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Oa«.  1916B,  802,  804. 

106  XT.  8.  620-622,  27  Ii.  Ed.  310,  2  Snp.  Ct.  86,  imiTED  STATES  T.  WII»- 

aoN. 

OertmcateB  of  indebtedness  issued  by  railroad  are  not  taxable  as  ^'cir- 
culation," under  Bev.  Stats.,  §  8408,  unless  intended  to  be  oaed  as  money. 

Approved  in  Philadelphia  etc.  R.  R.  Co.  v.  Pollock,  19  >  Fed.  403,  404, 

holding  certificates  not  taxable. 

106  U.  S.  622-623,  27  L.  Ed.  311,  21  Sup.  Ot.  86,  OOUNTT  OF  liABISOK 
▼.  WABtUBK. 

In  case  tried  by  Circuit  Court  without  Jury,  if  written  stipulation  waiv- 
ing Jury  is  not  afilrmatively  shown  in  record,  no  questions  decided  at  trial 
can  be  re-examined  on  writ  of  error. 

Approved  in  Erkel  v.  United  States,  169  Fed.  624,  95  C.  C.  A.  151, 
following  rule;  Shields  v.  Mongollon  Exploration  Co.,  137  Fed.  544,  70 
C.  C.  A.  123,  holding  oral  waiver  in  open  court  entered  upon  minutes 
sufficient ;  Ham  v.  Edgell,  106  Fed.  822,  45  C.  C.  A.  661,  holding  ques- 
tions decided  at  trial  in  Federal  court  on  writ  of  error  cannot  be  re- 
examined, record  not  affirmatively  showing  jury  was  waived  by  written 
stipulation;  Bond  v.  Dustin,  112  U.  S.  607,  608,  28  L.  Ed.  836,  5  Sup- 
Ct.  297,  298,  applying  rule  and  affirming  judgment;  United  States  v. 
Arnold,  69  Fed.  990,  16  C.  C.  A.  575,  Duncan  v.  Atchison  etc.  R.  Co., 
72  Fed.  811,  19  C.  C.  A.  202,  and  Branch  v.  Texas  Lumber  Mfg.  Co., 
53  Fed.  850,  4  C.  C.  A.  52,  all  applying  rule  in  Circuit  Court  of  Ap- 
X)eals;  Rush  v.  Newman,  58  Fed.  160,  7  C.  C.  A.  136,  holding  recital  in 
record  that  both  parties  waived  jury  does  not  show  written  stipulation 
required  by  statute. 

106  TJ.  S.  623,  27  Ii.  Ed.  311,  1  Sap.  Ct.  409,  00U17TT  OF  ALEXAMBBB 
▼.   KIMBAUi. 

Not  cited. 


106  U.  S.  623-644       NOTES  ON  U.  S.  REPORTS.  1038 

106  V.  8.  623-629,  27  L.  Ed.  220,  2  Say.  Ot  86^  BUSSELI.  T.  WILLIAMa 

Not  cited. 

106  U.  8.  629-644,  27  Ii.  Ed.  290,  1  Sap.  Ot.  601,  UNITSD  RATE8  T. 


Oinissioa  of  certiflcate  of  dlvlBlon  to  ezproMly  state  that  point  waa 
certified  "upon  request  of  either  party  or  couniel'*  la  not  fatal  to  jvla- 
dlction  of  Supreme  Court  wliere  much,  request  is  Inferable  from  record. 

Cited  in  Bond  v.  Dostin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup.  Ct.  298, 
arguendo. 

Oourts  presume  that  Congress  will  pass  no  act  not  wltldn  its  delegated 
power;  lack  of  constitutional  authority  must  he  clearly  demonstrated. 

Approved  in  Butts  v.  Merchants'  etc.  Transp.  Co.,  230  U.  S.  136,  57 
L.  Ed.  1426,  33  Sup.  Ct.  964,  holding  Civil  Rights  Act  did  not  extend 
to  vessels  on  high  seas;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Westby,  178 
Fed.  630,  47  L.  R.  A.  (N.  S.)  483,  102  C.  C.  A.  65,  holding  Employers' 
Liability  Act  of  South, Dakota  unconstitutional  and  void;  United  States 
V.  Adair,  152  Fed.  760,  upholding  act  of  Congress  of  June  1, 1898,  c.  370, 
relating  to  relations  between  railroad  employers  and  employees;  Spain 
V.  St.  Louis  etc.  R.  Co.,  151  Fed.  528,  529,  holding  Federal  Employers' 
Liability  Act  is  separable  so  as  to  apply  to  interstate  commerce  alone; 
Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  612,  upholding  act  of 
Congress  (34  Stat.  232,  c.  3073)  relating  to  liability  of  common  carriers 
in  District  of  Columbia  and  the  territories;  United  States  v.  Scott,  148 
Fed.  433,  holding  statute  relating  to  interstate  carriers  as  employers 
void;  United  States  v.  Moore,  129  Fed.  633,  holding  rights  of  citizens 
to  organize  in  unions  not  a  right  secured  by  Federal  Constitution;  Karem 
V.  United  States,  121  Fed.  259,  61  L.  R.  A.  487,  57  C.  C.  A.  486,  hold- 
ing act  broader  in  its  terms  than  constitutional  provisions,  courts  can- 
not limit  act  by  construction,  and .  bring  it  within  the  constitutional 
grant  of  power;  Lansburgh  v.  District  of  Columbia,  11  App.  D.  C.  525, 
upholding  law  prohibiting  use  of  trading  stamps ;  United  States  v.  Car- 
lisle, 5  App.  D.  C.  156,  holding  void  act  providing  bounties  for  sugar 
producers;  People  v.  Brady,  271  111.  108, 110  N.  E.  867,  upholding  powei-s 
of  Federal  reserve  board  to  determine  right  of  national  banks  to  act  as 
executors,  etc.;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  627,  90  Pac. 
306,  upholding  Bush  Act   (1898),  requiring  charter  fees  from  foreign 
corporations;  Ex  parte  Massey,  49  Tex.  Cr.  71,  122  Am.  St.  Rep.  784, 
92  S.  W.  1091,  holding  taking  order  in  local  option  territory  did  not 
amount  to  sale  of  liquor;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  338,  85 
Atl.  658,  holding  statute  prohibiting  railroad  from  charging  demurrage 
void  as  encroachment  on  interstate  commerce;  In  re  Baldwin,  11  Sawv. 
543,  27  Fed.  194,  holding  statute  punishing  for  conspiring  to  deprive 
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persons  of  equal  protection  of  la^  void;  Stewart  t.  Adams,  50  Kan. 
572,  32  Pae.  913,  holding  unaathorized  ordinance  extending  city  limits 
void;  Benedict  v.  Columbus  Const.  Co.,  49  N.  J.  Eq.  42,  23  Atl.  492, 
holding  law  preventing  transportation  of  gas  beyond  State  limits  void; 
dissenting  opinion  in  United  States  v.  Mosley,  238  U.  S.  393,  59  L.  Ed. 
1359,  35  Sup.  Ct.  904,  majority  sustaining  indictment  against  election 
officers  for  failure  to  count  in  votes  in  congressional  election;  dissent- 
ing opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  515,  52 
L.  Ed.  31^,  28  Sup.  Ct.  141,  majority  refusing  to  uphold  suit  on  em- 
ployers' liability  arising  under  intrastate  conmierce;  dissenting  opinion 
in  State  v.  Smiley,  65  Kan.  275,  276,  69  Pac.  210,  211,  majority  hold^ 
ing  ''anti-trust  law"  not  in  conflict  with  guaranty  of  right  to  acquire 
property  by  lawful  contract  secured  by  Federal  Constitution,  hence 
valid  exercise  of  legislative  power. 

Distinguished  in  State  v.  Smiley,  65  Kan.  251,  252,  253,  255,  69  Pao. 
203,  204,  holding  the  general  language  of  statutes  will  be  limited  to 
such  persons  and  subjects  as  it  is  reasonable  to  presume  the  legislature 
intended  it  should  apply. 

Article  IV,  §2,  of  Federal  Ooastltutlon,  guaranteeing  citizens  of  each 

.State  equal  rights  In  otber   States,   and  Fonrteentli  Amendment,   as  to 

equal  protection  of  the  laws,  are  both  directed  against  State  action,  their 

object  being  to  place  citizens  of  each  State  on  same  footing  with  citizens 

of  otlier  States. 

Approved  in  James  v.  Bowman,  190  U.  S.  138,  47  L.  Ed.  982,  23  Sup. 
Ct.  679,  holding  Federal  statute  punishment  for  bribery  bearing  upon 
fifteenth  amendment  does  not  prevent  the  denial  of  such  right  by  State 
action;  Cella  Commission  Co.  v.  Bohlinger,  147  Fed.  423,  8  L.  R.  A. 
(N.  S.)  537,  78  C.  C.  A.  467,  holding  service  of  summons  on  State  audi- 
tor for  foreign  corporation  not  due  process;  United  States  v.  Morris, 
125  Fed.  323,  328,  holding  conspiracy  of  two  or  more  persons  prevent- 
ing negro  citizens  leasing  and  cultivating  land,  because  they  are  negroes, 
is  within  Constitution  and  laws  of  United  States;  Karem  v.  United 
States,  121  Fed.  256,  260,  61  L.  R.  A.  437,  57  C.  C.  A.  486,  holding  U.  S, 
Rev.  Stats.,  §  5508,  being  legislation  relative  to  acts  of  individuals  and 
not  those  of  the  State  regarding  interference  with  constitutional  privi- 
leges, is  void ;  Lackey  v.  United  States,  107  Fed.  120,  63  L.  R.  A.  660, 
46  C.  C.  A.  189,  holding  unless  the  black  man  is  hindered  or  prevented 
the  free  exercise  of  the  elective  franchise  the  fifteenth  amendment  has 
not  been  violated;  United  States  v.  Lackey,  99  F,ed.  959,  holding  viola- 
tion of  fifteenth  amendment  enables  Federal  court  to  prosecute  al- 
though the  act  complained  of  was  cognizable  under  State  statutes; 
Cochran  v.  Preston,  108  Md.  232,  129  Am.  St.  Rep.  432,  16  Ann.  Oas. 
1048,  23  L.  R.  A.  (N.  S.)  1163,  7l)  Atl.  115,  upholding  statute  regulatinj? 
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height  of  buildings;  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  574, 
580,  95  Am.  St.  Rep.  492»  496,  34  South.  554,  556,  holding  act  of  1898, 
making  corporations  absolutely  liable  for  injuries  to  employees  therein 
and  relieving  natural  persons  of  contributory  negligence,  denies  equal 
protection  of  law;  Bullock  v.  State,  65  N.  J.  L.  563,  86  Am.  St.  Rep. 
672,  47  Atl.  63,  holding  where  evidence  is  wanting  to  show  that  sheriff 
designedly  excluded  jurors  on  account  of  color  in  trial  of  colored  man, 
the  Fourteenth  Amendment  has  not  been  violated;  dissenting  opinion  in 
McCabe  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  186  Fed.  988,  109  Cl  C.  A.  110, 
majority  upholding  law  of  Oklahoma  requiring  separate  coaches  for 
white  and  black  persons;  United  States  v.  Washington,  4  Woods,  352, 
20  Fed.  632,  and  Civil  Rights  Cases,  109  U.  S.  18,  27  L.  Ed.  842,  3  Sup. 
Ct.  26,  both  holding  Civil  R^hts  Act  void;  Claybrook  v.  Owensboro, 
16  Fed.  301,  holding  State  school  tax  discriminating  against  blacks  void ; 
Green  v.  Elbert,  63  Fed.  309,  11  C.  C.  A.  207,  dismissing  action  for  dam- 
ages for  conspiracy  to  disbar  attorney;  Ex  parte  Murray,  66  Fed.  299, 
refusing  habeas  corpus  to  colored  man  indicted  by  white  grand  jury ; 
Green  v.  State,  73  Ala.  32,  37,  arguendo. 

Distinguished  in  Ex  parte  Riggins,  134  Fed.  407,  416,  holding  abduc- 
tion of  prisoner  from  jail  and  murdering  him  violation  of  constitutional 
protection  of  "due  process." 

Constitutional   equality  of  privileges,   immunities  and  protection. 
Note,  14  L.  R.  A.  579. 

Rev.  Stats.,  §  6679,  providing  punishment  for  conspiracies  to  deprive 
persons  of  equal  protection  of  laws,  is  unconstitutional. 

Approved  in  United  States  v.  Powell,  151  Fed.  651,  refusing  to  up- 
hold indictment  against  persons  connected  with  lynching  conspiracy; 
Baldwin  v.  Franks,  120  U.  S.  685,  688,  689,  30  L.  Ed.  768.  769.  770,  7 
Sup.  Ct.  659,  660,  661  (reversing  11  Sawy.  535,  539,  540,  541,  27  Fed. 
187,  188,  191,  192),  dischai^ing  prisoner  held  for  conspiring  against 
Chinese.;  United  States  v.  Sanges,  48  Fed.  84,  dismissing  indictment 
against  prisoner  for  conspiring  against  witness  before  grand  jury. 

Distinguished  in  White-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  42,  44 
L.  Ed.  663,  20  Sup.  Ct.  523,  holding  State  may  determine  business  capa- 
city of  foreign  corporation  therein  except  in  respect  to  Federal  busi- 
ness; Aczel  V.  United  States,  232  Fed.  656,  sustaining  conviction  for 
conspiracy  to  prevent  right  of  suffrage;  United  States  v.  McClellan,  127 
Fed.  973,  upholding,  under  thirteenth  amendment,  act  of  March  2,  1867, 
c.  187,  §  1,  denouncing  peonage  in  any  form  and  providing  punishment ; 
Logan  V.  United  States,  144  U.  S.  289,  36  L,  Ed.  438,  12  Sup.  Ct.  625, 
holding  statute  punishing  for  conspiracy  against  Federal  prisoner  valid ; 
In  re  Grand  Jury,  11  Sawy.  528,  26  Fed.  753,  holding  conspiracy  against 
Chinese  indictable  under  Rev.  Stats.,  §  5336 ;  United  States  v.  Belvin, 
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46  Fed.  383,  holding  statute  regelating  electionSi  valid  as  to  congres- 
sional elections. 

Nature  and  definition  of  conspiracy.    Note,  51  Am.  Dec.  94« 

How  far  right  to  vote  is  absolute.    Note,  25  ti.  A.  A.  480. 

Federal  control  of  elections.    Note,  53  L.  B.  A.  664,  671. 

Miscellaneous.  Cited  in  Kansas  v.  Colorado,  206  U.  S.  87,  51  L.  Ed. 
970,  27  Sup.  Ct.  655,  discussing  rights  of  States  of  Kansas  and  Colo- 
rado to  waters  of  Arkansas  River;  United  States  v.  Ju  Toy,  198  U.  S. 
263,  49  L.  Ed.  1044,  25  Sup.  Ct.  644,  court  will  not  modify  statute  but 
declare  it  valid  or  void  as  a  whole ;  Smiley  v.  Kansas,  196.  U.  S.  455, 
49  L.  Ed.  550,  25  Sup.  Ct.  289,  Federal  court  follows  interpretation 
placed  on  statute  by  highest  State  court;  Wm.  Edwards  Co.  v.  La  Dow, 
230  Fed.  382,  holding  where  right  to  jury  trial  is  waived  by  silent 
acquiescence,  rulings  of  court  will  not  be  reviewed. 

106  U.  8.  644-646,  27  L.  Ed.  303,  1  Sup.  Ct.  623,  BOOEBS  ▼.  DUBANT. 

Where  draft  was  left  with  referee  and  subsequently,  after  inquiry, 
could  not  be  recovered,  but  no  search  was  made  in  files  of  court,  proof  of 
loss  is  insufficient  to  sustain  suit  thereon  in  equity. 

Approved  in  Brown  v.  Harkins,  131  Fed.  66,  66  C.  C.  A.  301,  holding 
evidence  of  search  for  lost  document  insufficient  to  permit  secondary 
evidence;  First  Nat.  Bank  v.  McConnell,  103  Minn.  342,  123  Am.  St. 
Bep.  336,  14  Ann.  Oas.  396,  14  L.  B.  A.  (N.  S.)  616,  114  N.  W.  1129, 
holding  where  owner  of  cheek  loses  same,  he  may  recover  from  drawer 
on  giving  indemnity  bond. 

Where  Circuit  Court  dismissed  bill  on  merits,  in  case  not  within  equity 
Jurisdiction,  Supreme  Court  orders  dismissal  without  prejudice,  and  with 
costs  below,  but  each  party  to  pay  his  own  costs  on  appeal. 

Approved  in  Taylor  v.  Hemdon,  194  Fed.  947,  114  C.  C.  A.  582,  hold- 
ing where  defendant  files  ancillary  bill  setting  up  equitable  title  in 
action  of  .trespass  to  try  title,  title  should  not  be  decreed  in  him  on 
failure  of  complainant  to  establish  case,  but  bill  should  be  dismissed 
without  prejudice;  Cabaniss  v.  Reco'Min.  Co.,  116  Fed.  324,  54  C.  C.  A. 
190,  holding  receiver  should  rarely  be  appointed  without  notice  and 
then  only  in  clear  case  of  imperious  necessity  when  protection  can  be 
afforded  in  no  other  way;  Buzard  v.  Houston,  119  U.  S.  354,  30  L.  Ed. 
454,  7  Sup.  Ct.  253,  applying  rule  in  action  for  damages  for  fraud; 
Lacassagne  v.  Chapuis,  144  U.  S.  126,  36  L.  Ed.  371,  12  Sup.  Ct.  662, 
applying  rule  in  action  to  recover  land ;  Raton  Waterworks  Co.  v.  Baton, 
174  U.  S.  364,  43  L.  Ed.  1005,  19  Sup.  Ct.  720,  applying  rule  in  action 
to  recover  on  town  warrants;  Schneider  v.  Foote,  23  Blatehf.  516,  27 
Fed.  585,  dismissing  bill,  without  prejudice,  where  equity  lacks  juris- 
diction. 

XI— 66 
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106  U.  S.  647-^48,  27  L.  Ed.  98,  1  Sfip.  Ot.  89,  THE  STEBUNa. 

Where  two  vessels  were  at  fault,  decree  should  not  be  against  both  ves- 
sels for  full  amount  of  loss,  bnt  severally  against  each  for  one-half  damage 
and  costs,  any  balance  due  from  one  to  be  enforceable  against  other  to 
extent  of  stipulated  value. 

Approved  in  Erie  R.  R.  Co.  v.  Erie  etc.  Transportation  Co.,  204  U.  S. 
225,  61  L.  Ed.  453,  27  Sup.  Ct.  246,  holding  where  decree  refused  to 
divide  cai^o  damage  because  that  question  was  not  open  under  plead- 
ings, vessel  paying  entire  damage  may  enforce  contribution;  Merchants 
&  Miners'  Transp.  Co.  v.  Robinson-Baxter-Dissosway  Towing  etc.  Co., 
194  Fed.  363,  114  C.  C.  A.  321,  and  Merchants  &  Miners'  Transp.  Co.  v. 
Robinson-Baxter-Dissosway  Towing  etc.  Co.,  191  Fed.  776,  113  C.  C.  A. 
427,  both  holding  insurance  company  insuring  cai^o  of  barge  is  subro- 
gated to  right  of  owner  to  maintain  action  for  loss  through  negligence ; 
The  Maling,  110  Fed.  239,  holding  vessel  free  from  fault  injured  through 
concurring  faults  of  two  others,  damage  should  be  apportioned  between 
them  in  discretion  of  court ;  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  687, 
11  Sup.  Ct.  31,  holding  injured  party  can  recover  for  negligence  of 
ship's  officer,  although  guilty  of  contributory  negligence;  The  Wm.  H. 
Beaman,  18  Fed.  336,  and  The  Job  T.  Wilson,  84  Fed.  206,  both  apply- 
ing rule ;  Vessel  Owners'  Towing  Co.  v.  Wilson,  63  Fed.  630, 11  C.  C.  A. 
366,  dividing  damages  between  bridge-builders  and  tug,  both  guilty  of 
negligence. 

106  V.  S.  648-660,  27  L.  Ed.  211,  1  Sup.  Cft.  369,  FITZPATBIOK  ▼.  FI.AN- 
KAGAN. 

^  Under  Mississippi  law,  court  may  grant  leave  to  amend  affidavit  by 
adding  a  new  ground  for  attachment. 

Approved  in  G.  H.  Dolvin  &  Co.  v.  Hicks,  4  Ga.  App.  653,  62  S.  E. 
95,  holding  affidavit  on  attachment  may  be  amended  so  as  to  all^e 
further  grounds  for  attaching. 

Right  to  amend  attachment  affidavit.    Note,  31  L.  R.  A.  424. 

Partnership  creditor  can  obtain  judgment  at  law  and  sell  firm  goods  on 
execution;  in  equity,  he  can  appropriate  spedHc  partnership  property  in 
preference  to  individual  creditors  of  partner;  and,  as  this  right  is  derived 
through  other  partner's  right  to  have  partnenOiip  assets  applied  to  partner- 
ship obligations,  it  subsists  as  long  as  that  of  the  partner. 

Approved  in  Rapple  v.  Button,  226  Fed.  432,  holding  partner  selling 
his  interest  in  partnership  loses  right  to  determine  priority  of  payment 
of  debts ;  Crawford  v.  Sternberg,  220  Fed.  76,  135  C.  C.  A.  641,  uphold- 
ing withdrawal  of  funds  of  partnership  to  apply  on  undivided  debts, 
although  made  one  day  before  adjudication;  In  re  Suprenant,  217  Fed. 
474,  holding  partner  purchasing  interest  of  other  partner  takes  abso- 
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lute  titlei  unaffected  by  liens  of  partnership  creditors;  In  re  Terens, 
175  Fed.  498,  declaring  void  a  dissolution  and  transfer  of  assets  of  one 
partner  to  the  other  in  contemplation  of  insolvency  proceedings;  In  re 
Green,  116  Fed.  120,  holding,  under  Code  Iowa,  §  1317,  tax  levied  against 
firm  becomes  individual  debt  of  partner,  and,  under  Bankrupt  Act  of 
1898,  §  64a,  is  preferred 'claim  against  bankrupt's  estate;  In  re  Keller, 
109  Fed.  120,  holding  sole  partner  continuing  business,  agreeing  to  meet 
debts  and  becomes  insolvent,  creditor  cannot  prove  claim  except  on 
surrendering  preferential  payments  during  insolvency;  Huiskamp  v. 
Moline  Wagon  Co.,  121  U.  S.  323,  30  L.  Ed.  976,  7  Sup.  Ct.  904,  hold- 
ing pajrment  of  individual  debt  with  firm  property  valid;  Hanover  Nat. 
Bank  v.  Elein,  64  Miss.  150,  60  Am.  Bep.  47,  8  South.  208,  and  Gold- 
smith V.  Eichold,  94  Ala.  121,  33  Am.  St.  Bep.  101,  10  South.  8^,  both 
holding  creditor's  equitable  right  terminated  with  that  of  partner;  Sick- 
man  V.  Abemathy,  14  Colo.  181,  23  Pac.  450,  holding  transfer  of  stock 
assented  to  by  creditors  valid;  Hanford  v.  Prouty,  133  111.  352,  24  N.  E. 
568,  holding  sale  of  insolvent  partner's  interest  valid;  Broadway  Nat. 
Bank  v.  Wood,  165  Mass.  316,  43  N.  E.  102,  giving  firm  creditors  prefer- 
ence in  firm  property;  McDonald  So  Co.  v.  Cash,  57  Mo.  App.  545,  and 
Tennant  v.  McKean,  46  Mo.  App.  492,  holding  firm  creditor  cannot  fol- 
low goods  into  hands  of  bona  fide  purchaser,  whether  latter  is  partner 
or  third  person;  Arnold  v.  Hagerman,  45  N.  J.  Eq.  208,  17  Atl.  99, 
granting  fi^  creditor  a  Uen  in  firm  property  fraudulently  conveyed; 
Saunders  v.  Reilly,  105  N.  Y.  20,  59  Am.  Hep.  476,  12  N.  E.  173,  hold- 
ing firm  creditors  have  no  rights  in  firm  property  after  execution  sale; 
Stahl  V.  Osmers,  31  Or.  202,  49  Pac.  958,  holding  firm  creditors  cannot 
follow  assets  after  partners  have  parted  with  their  interest;  Bedford 
V.  McDonald,  102  Tenn.  365,  52  S.  W.  158,  holding  firm  creditors  can- 
not assert  lien  in  firm  assets  after  division  among  partners;  Johnston 
V.  Standard  Shoe  Co.,  5  Tex.  Civ.  App.  400,  24  S.  W.  581,  holding  mort- 
gage of  firm  property  to  secure  individual  debts  void;  Batchelor  v. 
Sanger  Bros.,  15  Tex.  Civ.  App.  112,  38  S.  W.  360,  holding  partner  may, 
with  consent  of  others,  appropriate  his  share  to  payment  of  individual 
debts;  Douglas  v.  Alder,  13  Dtah,  311,  312,  44  Pac.  708,  holding  trans- 
fer of  pawner's  interest  to  other  and  subsequent  assignment  binds  credi- 
tor; Robinson  v.  Allen,  85  Va.  730,  8  S.  E.  839,  holding  partner  cannot 
surrender  his  right  after  suit  brought  by  firm  creditors;  Victor  v. 
Glover,  17  Wash.  40,  40  L.  R.  A.  300,  48  Pac.  789,  holding  firm  creditor 
has  no  lien,  and  assignment  by  firm  is  valid;  Thayer  v.  Humphrey,  91 
Wis.  303,  30  L.  R.  A.  568,  64  N.  W.  1016,  holding  transfer  of  interest  to 
copartner  passes  property  free  from  equities. 

In  absence  of  proceedings  to  liquidate  partnership  affairs,  on  death  of 
one  of  firm,  surviving  partner  may  deal  with  property  as  his  own,  and,  act- 


106  U.  S.  64a-660       NOTES  ON  U.  S.  REPORTS.  1044 

ing  in  food  faith,  make  valid  dispositioii  of  it»  and  may  continue  the  bosi- 
ness,  being  liable  for  deceased  partner's  share  of  proflts. 

Approved  in  Hewitt  v.  Hayes,  204  Mass.  691,  27  L.  B.  A.  (N.  S.)  154, 
90  Ijf.  E.  986,  holding  managing  partner,  on  death  of  other,  became  sole 
owner  charged  with  duty  of  winding  up  its  affaics;  People's  National 
Bank  v.  Wilcox,  136  Mich.  577,  100  N.  W.  27;  29,  upholding  mortgage 
by  surviving  partner  on  partnership  property;  Mallhiser  v.  McKinley, 
98  Va.  209,  35  S.  E.  446,  holding  deed  of  partsueiship  property,  being 
prior  to  bankruptcy  law,  secured  the  firm  creditms  by  giving  prefer- 
ence, and  was  valid;  McGinty  v.  Flannagan,  106  U.  S.  661,  27  L.  Ed. 
216,  1  Sup.  Ct.  380,  holding  payment  of  individual  debts  with  proceeds 
of  mingled  firm  and  personal  property  no  fraud;  Huiskamp  v.  Moline 
Wagon  Co.,  121  U.  S.  324,  80  L.  Ed.  976,  7  Sup.  Ct.  905,  holding  pay- 
ment of  individual  debt  with  firm  property  valid;  Sickman  v.  Abema- 
thy,  14  Colo.  179,  23  Pac.  449,  holding  transfer  of  stock  by  insolvent 
firm  valid;  Burchinell  v.  Koon,  8  Colo.  App.  465,  46  Pac.  932,  holding 
mortgage  by  surviving  partner  to  firm  creditor  valid ;  Lindner  v.  Adams 
Co.  Bank,  49  Neb.  738,  68  N.  W.  1029,  holding  assignment  of  property 
by  surviving  partner  valid;  Durant  v.  Pierson,  124  N.  Y.  452,  21  Am- 
St  Rep.  691,  12  L.  R.  A.  149,  26  N.  E.  1097,  holding  survivor  may 
borrow  money  and  prefer  lender;  Patton  v. . Lef twich,  86  Va.  424,  19 
Am.  St.  Rep.  904,  6  L.  R.  A.  571,  10  S.  E.  687,  holding  survivor  may 
assign  and  prefer  creditors. 

Distinguished  in  Tootle  v.  Rice,  63  Kan.  681,  36  Pac.  991,  holding 
partner  cannot  use  firm  property  to  pay  individual  debts,  without  con- 
sent of  other  partners. 

Liability  of  continuing  partners  to  accoiAit  to  outgoing  partners. 
Note,  19  E.  R.  0.  722. 

Bight  of  Insolvent  debtor  to  prefer  creditors,  if  bona  fide  and  without 
intent  to  secure  benefit  to  himself,  is  not  denied  by  Mississippi  code  of  1871, 
allowing  attachment  for  unfair  preference. 

Approved  in  Sargent  v.  Blake,  160  Fed.  67,  68,  15  Ann.  Cas.  58,  17 
L.  R.  A.  (N.  S.)  1040,  87  C.  C.  A.  213,  holding  partner  repaying  loan 
from  mother  was  not  giving  void  preference;  Patton  v.  Lef  twich,  86 
Va.  426,  19  Am.  St.  Rep.  906,  6  L.  R?  A.  572,  10  S.  E.  688,  holding  sur- 
viving partner  may  assign  and  prefer  creditors. 

Intent  to  defraud  sustaining  attachment.    Note,  30  L.  R.  A.  466, 
487. 

Subsequent  or  original  promise,  made  by  one  with  full  knowledge  of 
facts,  cannot  be  avoided  upon  plea  of  false  representations. 

Approved  in  Hairis  v.  Egger,  226  Fed.  397,  holding  delay  of  three 
years  in  suing  to  set  aside  sale  of  stock  will  not  be  deemed  waiver  of 
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fraud;  E.  H.  Taylor,  Jr.,  &  Sons  v.  First  Nat.  Bank,  212  Fed.  902,  129 
C.  C.  A.  418,  holding  person  promising  to  pay  note,  having  knowledge 
of  bankraptcy  of  payee,  will  be  deemed  to  have  waived  failure  of  con- 
sideration fjor  which  note  was  given;  Simon  v.  Goodyear  Metallic  Rub- 
ber Shoe  Co.,  105  Fed.  580,  52  L.  R.  A.  745,  44  C.  C.  A.  612,  holding  if 
rubber  company's  agent  in  contracting  meant  plaintiff  to  understand 
that  its  five  factories  had  quit,  which  was  not  true,  then  same  was 
fraudulent;  Tuttle  v.  Stovall,  134  Ga.  330,  20  Ann.  Oas.  168,  67  S.  £. 
809,  holding  where  one  buying  property  through  fraud  seeks  extension 
of  time  on  note  given  in  payment,  although  with  knowledge  of  fraud, 
he  thereby  waives  his  defense;  Emerson-Newton  Imp.  Co.  v.  Cupps,  15 
N.  D.  609,  108  N.  W.  797,  holding  one  with  knowledge  of  fraud,  giving 
note  and  mortgage  to  secure  liability  on  contract^  cannot  set  up  said 
fraud  in  suit  on  note;  Kingman  v.  Stoddard,  85  Fed.  746,  750^  29 
C.  C.  A.  413,  dismissing  action  for  deceit,  where  party  has  received 
benefits  of  contract,  with  knowledge;  Elliott  v.  Keith,  102  Ga.  121,  29- 
S.  E.  156,  refusing  recovery  to  wife  of  interest  in  property  turned  over 
to  husband 's  guardian  as  his ;  McCreary  v.  Parsons,  31  Kan.  451,  2  Pac. 
573,  holding  maker  cannot  deny  consideration  of  note  after  transfer; 
dissenting  opinion  in  Browning  v.  Boswell,  215  Fed.  842,  132  C.  C.  A. 
168,  majority  holding  lessee  contesting  forfeiture  of  lease  of  coal  land 
cannot  on  insolvency  set  up  misrepresentation  as  to  quality  of  coal  as 
a  defense  to  penalty. 

In  MlBriBslppl,  Judgment  on  attachment  and  Judgment  on  merits  are 
separate,  and,  oa  will  of  error  to  State  court,  may  be  separately  considered 
by  Supreme  Court. 

Approved  in  Coombs  Com.  Co.  v.  Block,  130  Mo.  678,  32  S.  W.  1142, 
holding  plea  in  abatement  of  attachment  not  waived  by  answer  to 
merits. 

106  T7.  S.  661-662,  27  L.  Ed.  216,  1  Sup.  Ot.  380,  McOINTT  v.  FIiANKA- 
GAN. 

Where  partnership  and  individual  goods  have  been  mingled  by  suryir- 
ing  partner,  equity  will  divide  it  as  to  values,  although  specific  goods  are 
not  separable. 

Approved  in  Cowan  v.  Gill,  11  Lea,  685,  decreeing  account  where  firm 
and  individual  property  were  mingled. 

106  n.  &  668-668,  27  K  Ed.  307,  1  Sup.  Ot.  620,  OHIOAMINO  T.  OABPEN- 


Mandamus  can  only  be  granted  by  Federal  courts  in  aid  of  existing 
jurisdiction  and  a  judgment  against  municipality  is  essential  prerequisite  to 
such  writ  to  enforce  payment  of  bonds. 


/^ 
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Approved  in  Jerome  t.  Commissioners  of  Rio  Grande  County,  5  Me- 
Craiy,  641,  18  Fed.  874,  refusing  mandamus  before  judgment. 

Disapproved  in  People  v.  G^tzendaner,  137  HI.  260,  34  N.  E.  303,  and 
Wykes  v.  Francis,  120  Ala.  520,  24  South.  898,  enforcing  payment  of 
city  warrant  without  prior  judgment. 

ObUgatioBB  payable  to  hearer  are  not  witbln  prohibition  of  suits  Ivy 
aseigneeB  In  Federal  courts,  under  act  of  March  3,  1876. 

Approved  in  Bernards  Twp.  ▼.  Stebbins,  109  U.  S.  356,  27  L.  Ed.  962, 
3  Sup.  Ct.  263,  enforcing  pa3nnent  of  bonds  at  suit  of  transferee  in 
another  State;  Adams  v.  County  of  Republic,  23  Fed.  212,  213,  applying 
rule  to  county  warrants  and  maintaining  suit  by  citizen  of  another 
State;  Lawton  v.  Blitch,  30  Fed.  642,  refusing  to  re&and  suit  on  note, 
by  consent  of  parties. 

Under  Michigan  statute,  providing  that  townships  shall  issue  bonds 
within  sixty  days  after  favorable  vote,  bonds,  though  Issued  after  tliat  time, 
are  valid. 

Approved  in  Brown  v.  Bon  Homme  County,  1  S.  D.  225,  46  N.  W.  176, 
holding  bonds  issued  prior  to  date  provided  by  statute  valid. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St.  Rep.  854. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671. 

Town  bonds  may  be  delivered  to  a  railroad  company  formed  by  con- 
solidation with  one  to  which  they  were  TOted. 

Cited  in  Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  R.  Co.,  54  Fed.  768,  4 
C.  C.  A.  561,  arguendo. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Bep. 
652. 

Right  of  corporations  to  consolidate.    Note,  52  L.  E.  A.  383. 

106  TT.  S.  66S-672,  27  L.  Ed.  309,  2  Sup.  Ct.  80,  GOUNTY  OF  KANKAEEB 
V.  AETNA  LIFE  IKS.  CO. 

Under  Illinois  statute  of  April  1,  1861,  providing  for  township  organiza- 
tion, county  board  of  supervisors  has  all  duties  of  old  county  courts,  and 
railroad  aid  bonds  issued  by  tbem  are  vaUd. 

Approved  in  Coler  v.  Board  of  County  Commrs*  of  Santa  Fe,  6  N.  M. 
Ill,  27  Pac.  623,  holding  bonds  issued  by  county  commissioners  valid 
under  statute. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  678. 

106  n.  S.  672-679,  27  L.  Ed.  271,  1  Sup.  Ct.  544,  HAYWABD  v.  ANDREWS. 

Assignee  of  chose  in  action  cannot  enforce  legal  right  of 'assignor  in 
equity  merely  because  suit  at  law  would  have  to  be  in  name  of  assignor; 
e.  g.,  suit  by  assignee  of  patent  rights. 
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Approved  in  Kansas  City  Southern  Ry.  Co.  ▼.  Qnigley,  181  Fed.  201, 
refusing  to  allow  bill  quia  timet  in  favor  of  railroad,  restraining  prop- 
erty owners  seeking  damages  on  aeeount  of  contemplated  removal  of 
division  point;  Warmath  v.  O'Daniel,  169  Fed.  90,  16  L.  R.  A.  (N.  S.) 
414,  86  C.  C.  A.  277,  holding  United  States  court  has  no  jurisdiction  over 
plenary  suit  brought  by  trustee  to  recover  value  of  furniture  fraudu- 
lently conveyed  by  bankrupt,  there  being  an  adequate  remedy  at  law; 
Diamond  Stone-Sawing  Mach.  Co.  v.  Sens,  159  Fed.  498,  refusing  to  give 
cognizance  to  suit  in  equity  for  infringement  of  patent  where  bill  failed 
to  allege  that  there  was  no  adequate  remedy  at  law;  Yant  Woud 
Rubber  Co.  v.  Sternau,  145  Fed.  198,  holding  allegations  of  assignment 
of  rights  insufficient  in  suit  for  infringement  of  patent;  Eau  Claire  v. 
Payson,  107  Fed.  556,  46  C.  C.  A.  466,  holding  city  owing  rent  to  water 
company,  legally  enforceable,  and  action  being  equitably  assigned  by 
mortgage,  does  not  give  assignee  right  to  sue  thereon  in  equity ;  Karrick 
V.  Wetmore,  22  App.*  D.  C.  493,  holding  action  cannot  be  brought  in 
name  of  assignor  after  his  death;  Glenn  v.  Sothoron,  4  App.  D.  C.  130, 
upholding  right  of  assignee  of  insolvent  corporation  to  sue  in  equity 
for  unpaid  assessment;  W.  R.  Lynn  Shoe  Co.  v.  Lunn  &  Sweet  Shoe 
Co.,  108  Me.  200,  79  Atl.  721,  holding  bill  to  recover  profits,  after 
accounting  under  previous  bill  seeking  injunction,  is  a  matter  of  law, 
and  bill  in  equity  Will  be  dismissed;  City  of  Bozeman  v.  Bohart,  42 
Mont.  298,  112  Pac.  391,  holding  in  action  of  unlawful  detainer,  plain- 
tiff may  restrain  defendant  from  interfering  with  his  use  and  occupa- 
tion of  premises;  New  York  Guaraiity  etc.  Co.  v.  Memphis  Water  Co., 
107  U.  S.  214,  27  Ifc  Ed.  488,  2  Sup.  Ct.  286,  dismissing  suit  in  equity 
by  assignee  of  claim  against  city;  Smith  v.  Bourbon  Co.,  127  U.  S.  Ill, 
32  L.  Ed.  76,  8  Sup.  Ct.  1046,  dismissing  bill  to  compel  county  to  issue 
bonds  to  aid  railroad ;  Waterman  v.  Mackenzie,  138  U.  S.  257,'  34  L.  Ed. 
926,  11  Sup.  Ct.  336,  holding  licensee  cannot  sue  in  his  own  name  for 
infringement  of  patent ;  Glenn  v.  Marbury,  145  U.  S.  508,  86  L.  Ed.  794, 
12  Sup.  Ct.  918,  holding  suit  to  collect  stock  assessment  must  be  in 
name  of  company;  EInevals  v.  Florida  Cent.  R.  Co.,  66  Fed.  229,  13 
C.  C.  A.  410,  dismissing  bill  by  assignee  of  stock  to  determine  title  to 
land  held  by  defendant;  Waite  v.  O'Neil,  72  Fed.  354,  holding  failure  to 
object  to  jurisdiction  of  equity,  before  final  hearing,  is  waiver;  Hayes 
V.  Hayes,  45  N.  J.  Eq.  465,  17.  Atl.  635,  dismissing  bill  by  assignee  to 
recover  money  loaned. 

Distinguished  in  Britten  v.  Union  Pac.  Ry.  Co.,  17  Fed.  481,  Fed.  Cas. 
11,865a,  holding  lien  creditor  can  enforce  it  in  equity  against  trans- 
feree of  property ;  Rogers  v.  Riessner,  30  Fed.  530,  decreeing  accounting 
of  royalties  to  assignee  of  patent  without  legal  remedy;  Walter  Baker 
&  Co.  V.  Baker,  89  Fed.  674,  maintaining  suit  by  assignee  for  infringe- 
ment of  trademark,  after  aoooonting  decreed  to  assignee. 
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Assignee  of  patent,  together  with  claims  for  damages  for  pxevloas  in- 
ftlngement  cannot  recover  snch  damages  in  equity,  where  assignor  wonld 
permit  nse  of  his  name  in  action  at  law. 

Approved  in  Gaugler  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  84, 
holding  four  insurance  companies  subrogated  to  rights  of  assured  can- 
not maintain  suit  in  equity  against  railroad  causing  loss;  Joseph  Dixon 
Crucible  Co.  v.  Paul,  167  Fed.  787,  93  C.  C.  A.  204,  holding  assignee 
cannot  maintain  action  of  trover,  as  complainant  must  have  had  title 
at  time  of  conversion ;  Bowers  v.  Atlantic,  Gulf  &  Pacific  Co.,  162  Fed. 
901,  holding  person  having  right  to  use  patented  article  in  exclusive  ter- 
ritory is  mere  licensee  and  not  necessary  party  in  suit  in  equity  by 
patentee  to  restrain  infringement ;  Excelsior  Wooden  Pipe  Co.  v.  Seattle^ 
117  Fed.  145,  55  C.  C.  A.  156,  holding  patentee  granting  exclusive  right 
to  manufacture  and  sell  patent  article,  within  specified  territory,  grantee 
cannot  sue  for  infringement  one  selling  therein  what  was  manufactured 
outside ;  Commercial  Nat.  Bank  v.  Consumers  Brewing  Co.,  16  App.  D.  C. 
198,  holding  assignee  of  non-negotiable  note  must  sue  on  same  in  name 
of  assignor;  Gordon  v.  Frazer,  13  App.  D.  C.  386,  holding  assignee  of 
chose  in  action  may  make  affidavit  as  required  by  rule  73  of  Practice 
Act;  McFadden  v.  Alexander,  154  Iowa,  720,  135  N.  W.  398,  holding 
transfer  of  right  to  use  patent  in  exclusive  district  makes  transferee 
an  assignee,  and  he  can  sue  for  infringement;  Waterman  v.  Mackenzie, 
138  U.  S.  256,  34  L.  Ed.  926,  11  Sup.  Ct.  336,  holding  licensee  cannot 
sue  in  his  own  name  for  infringement  of  patent ;  Hewitt  v.  Pennsylvania 
Steel  Co.,  24  Fed.  369,  dismissing  bill  for  infringement,  where  patent 
expired  before  court's  jurisdiction  attached;  Truman  v.  Holmes,  87 
Fed.  744,  31  C.  C.  A.  215,  and  Ulman  v.  Chickering,  33  Fed.  582,  both 
applying  rule  and  dismissing  suit  in  equity;  McDonald  v.  Miller,  84 
Fed.  345,  dismissing  bill  to  enjoin  infringement  a  few  days  before  ex- 
piration of  patent. 

Distinguished  in  California  Elec.  Works  v.  Henzel,  48  Fed.  376,  main- 
taining bill  in  equity  where  injunction  and  accounting  are  necessary. 

106  T7.  8.  679-699,  27  L.  Ed.  256,  1  Sup.  Ot.  456,  GAY  v.  PABPABT. 

Burden  of  proof  is  om  party  denying  execution  of  duly  acknowledged 
assignment  of  mortgage,  and  where  subscribing  witness  is  not  called,  in- 
ference is  that  execution  cannot  be  disproved. 

Approved  in  Schutz  v.  Jordan,  32  Fed.  60,  holding  party  seeking  to 
recover  price  of  goods  must  prove  sale;  Claflin  v.  Foley,  22  W.  Va.  439, 
holding  trust  deeds  to  secure  certain  creditors  Toid  where  interested 
parties  did  not  testify. 

Assignment  of  mortgage  by  a  man  to  woman,  whom  he  had  wrongfully 
married  without  divorce  from  his  living  wife,  is  not  Impeachable  for  im^ 
morality  of  consideration. 
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Approved  in  Conley  v.  Nailor,  118  U.  S.  134,  80  L.  Ed.  115,  6  Sup.  Ct. 
1005,  holding  deed  for  benefit  of  illegitimate  child  valid ;  Smith  v.  Dn 
Bose,  78  Ga.  432,  6  Am.  St  B^.  266,  3  S.  E.  312,  holding  devise  to  mis- 
tress valid. 

Contracts,,  the   consideration  for  which  has  partly  failed,   or  is 
partly  illegal.    Note,  117  Am.  St.  Rep.  512. 

Partition  decree  In  equity  does  not  determine  or  transfer  title,  Imt  may 
Older  conveyances;  writ  of  partition  an^  Judgment  at  law  operate  on  title 
by  estoppel  and  delivery  of  possession. 

ApiSroved  in  Grider  v.  Wood,  178  Fed.  910,  102  C.  C.  A.  109,  holding 
decree  partitioning  land  did  not  affect  land  submerged  by  river,  so  that 
after  return  of  river  to  old  course,  land  belonged  to  parties  in  severalty; 
Austin  V.  Rutland  R.  R.  Co.,  21  Blatchf.  361,  362, 17  Fed.  469,  ordering 
conveyance  and  payment  for  land  under  contract;  Fuller  v.  Montague, 
59  Fed.  216,  8  C.  C.  A.  100,  dismissing  bill  in  equity  seeking  to  establish 
title  to  lands ;  Tate  v.  Foshee,  117  Ind.  323,  20  N.  E.  241,  and  Bruce  v. 
Osgood,  113  Ind.  363,  14  N.  E.  566,  both  enforcing  parol  agreement  for 
partition  after  part  performance;  Nash  v.  Simpson,  78  Me.  151,  152,  3 
Atl.  58,  decreeing  partition  in  equity;  dissenting  opinion  in  Heinze  v. 
Butte  etc.  Min.  Co.,  126  Fed.  27,  61  C.  C.  A.  63,  majority  holding  in  suit 
partitioning  mining  property,  ownership  of  one  interest  being  in  dis- 
pute, court  may  appoint  receiver,  cotenants  still  mining,  if  necessary  to 
protect  all ;  dissenting  opinion  in  Weston  v.  Jno.  L.  Roper  Lumber  Co., 
162  N.  C.  195,  Ann.  Oaa.  1915A,  931,  77  S.  E.  441,  majority  holding  where 
no  issue  of  title  is  raised  in  partition  proceedings,  grantee  of  one  of 
allottees  may  contest  title  of  another. 

Actions  in  which  title  to  real  estate  may  not  be  tried  or  questioned 
—Partition.    Note,  89  Am.  Dec.  432. 

Consent  decree  does  not  operate  as  Judicial  decfaion  of  rights  by  court; 
tt  is  not  res  judicata. 

Approved  in  National  Foundry  etc.  Works  v.  Oconto  City  Water  Sup- 
ply Co.,  113  Fed.  804,  51  C.  C.  A.  465,  holding  pending  Federal  suit  to 
establish  mechanic's  lien,  property  in  defendant's  possession,  State  eourt 
can  foreclose  mortgage  thereon,  and  Federal  decree  not  binding  absent 
mortgagee;  Carr  v.  Illinois  Cent.  R.  Co.,  180  Ala.  166,  43  L.  B.  A.  (N.  S.) 
634,  60  South.  280,  holding  duly  appointed  administrator  could  set  aside 
consent  judgment  entered  by  spurious  administrator  whom  he  suc- 
cee4ed;  Oakland  v.  Oakland  Water-Front  Co.,  118  Cal.  228,  50  Pac.  303, 
holding  dismissal  of  suit  under  mandate  not  determinative  of  title  to 
land  involved;  Union  Bank  v.  Commissioners  of  Town  of  Oxford,  119 
N.  C.  228,  34  L.  E.  A.  491,  25  S.  E.  970,  holding  consent  judgment  against 
mnnieipality  for  unauthorized  railroad  subscription  void. 
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Eqtoity  can  caxrf  defacttve  decree  into  execution,  md  doing  ao  may 
look  into  snrroiinding  drcnnuitanoea  to  determine  wbetber  there  is  gronnd 
for  equitable  interposition. 

Approved  in  Owen  ▼.  Clifton,  232  Fed.  137,  holding  receiver  of  cor- 
poration may  maintain  .bill  in  eqtdty  to  restrain  enforcement  of  judg- 
ment obtained  by  fraud;  Owens  v.  Wright,  161  N.  C.  140,  Ann.  Gas, 
1914D,  1021,  76  S.  E.  740,  holding  equity  will  eliminate  usury  from  debt 
only  on  condition  of  plaintiff  paying  principal  and  legal  rate ;  Watson 
v.  Campodonico,  .3  Tenn.  Civ.  715,  enforcing  decree  allowing  alimony 
although  at  time  decree  was  rendered  husband  was  in  no  condition  finan- 
cially to  pay  same ;  Lawrence  Mfg.  Co.  v.  Janesville  Mills,  138  U.  S.  562, 
84  L.  Ed.  1009,  11  Sup.  Ct.  405,  refusing  to  execute  inequitable  consent 
decree^  Kelly  v.  Milan,  21  Fed.  869,  holding  consent  decree  not  binding 
as  res  ad  judicata;  Compton  v.  Jesup,  68  Fed.  315,  15  C.  C.  A.  397, 
applying  rule  in  f oreclosii^  railroad  mortgi^ ;  Jenkins  v.  International 
Bank,  HI  UL  471,  dismissing  bill  to  relitigate  matters  already  adjudi- 
cated. 

Where  consent  decree  was  erroneous,  and  deeds  are  made  not  following 
It,  equity  will  not  execute  it  aftor  twelve  years,  where  parties  are  vol- 
unteers and  purchasers  with  notice. 

Approved  in  Harding  v.  Harding,  198  U.  S.  335,  49  L.  Ed.  1074,  25 
Sup.  Ct.  679,  holding  consent  decree  for  separate  maintenance  of  court 
of  another  State  res  judicata. 

106  U.  S.  700-702,  27  L.  Ed.  266,  1  Sup*  Ot.  493,  GRAND  TBUKK  SY.  ▼. 
CUMMIKOS. 

introduction  of  testimony,  not  in  record,  by  defendant,  walvee  his  ob- 
jection to  refusal  to  direct  verdict  at  close  of  plaintiff's  testimony. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  407, 
applying  principle  in  action  on  indemnity  bond;  Arizona  &  N.  M.  Ry. 
Co.  V,  Clark,  207  Fed.  820,  126  C.  C.  A.  305,  applying  principle  where 
defendant  failed  to  renew  motion  after  evidence  was  in;  Lydia  Cotton 
Mills  V.  Prairie  Cotton  Co.,  156  Fed.  232,  84  C.  C.  A.  129,  holding  de- 
fendant may  assign  as  error  denial  of  motion  for  directed  verdict,  where 
case  was  construction-  of  telegrams,,  and  defendant's  case  conld  have 
no  beating;  Columbia  N.  &  L.  R.  Co.  v.  Means,  136  Fed.  83,  68  C.  C.  A. 
651,  holding  right  to  review  overruling  motioh  to  direct  verdict  waived; 
McCrea  v.  Parsons,  112  Fed.  918,  50  C.  C.  A.  612,  holding  jury  waived 
in  Circuit  Court  which  finds  generally  only,  appellate  court  can  consider 
only  the  rulings  made  during  trial  to  which  exceptions  have  been  pre- 
served ;  Mexican  Cent.  Ry.  Co.  v.  Glover,  107  Fed.  360,  46  C.  C.  A.  334, 
holding  refusal  of  peremptory  instruction  for  defendant  at  close  of 
plaintiff's  evidence  was  proper,  if  when  requested  defendant  had  not 
rested;  Grooms  v.  Neff  Harness  Co.,  79  Ark.  407,  96  S.  W.  137,  applying 
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rale  in  suit  on  agreement  of  exchange;  Main  ▼.  Aukam,  4  App.  D.  C. 
57,  applying  rule  in  action  for  exchange  of  properties;  Shields  v.  John- 
son, 12  Idaho,  334,  86  Pao.  973,  applying  principle  where  defendant 
failed  to  renew  motion  at  close  of  evidence;  Greenfield  r.  Johnson,  30 
Ind.  App.  130,  66  N.  E.  643,  holding  party  introducing  evidence  on  his 
behalf,  after  court  has  ruled  adversely  to  his  motion  that  court  direct 
verdict,  waives  right  to  consider  ruling  on  appeal;  Rhodius  v.  Johnson, 
24  Ind.  App.  403,  56  N.  E.  943,  holding  trial  court  refusing  to  direct 
verdict  for  defendant  on  plaintiff's  evidence  cannot  be  independent 
assignment  of  error,  but  remedied  only  by  motion  for  new  trial ;  Barabasz 
V.  Kabat,  91  Md.  58,  59,  46  AtL  339,  holding  introduction  of  evidence 
after  his  motion  to  direct  verdict  close  of  plaintiif s  case  had  been 
denied,  defendant  waived  any  error  in  denial  of  such  motion ;  Matthews 
V.  Clough,  70  N.  H.  601,  49  Atl.  638,  holding  where  plaintifE  excepts 
generally  to  an  instruction,  it  is  not  suf&cient  to  raise  the  ground  that 
such  instruction  was  inconsistent  with  other  instructions  given;  Bopp 
V.  New  York  etc.  Transp.  Co.,  177  N.  Y.  36,  69  N.  E.  123,  holding  joint 
defendant  in  negligence  suit  moving  for  nonsuit  and  on  denial,  excepting 
thereto,  and  subsequently  introducing  evidence  waives  refusal  of  non- 
suit; Lagier  v.  Bye,  78  Ohio  St.  253,  14  Ann.  Gas.  218,  86  N.  E.  41, 
applying  rule  in  action  for  personal  injuries ;  Carle  v.  Oklahoma  Woolen 
Mills,  16  Okl.  522,  86  Pac.  68,  holding  plaintiff  waived  erroneous  holding 
as  to  measure  of  damages  by  amendment  to  pleading;  Nashville  Ry.  etc. 
Co.  V.  Henderson,  118  Tenn.  286,  99  S.  W.  700,  applying  principle  in 
action  for  personal  injuries;  Accident  Ins.  Co.  v.  Crandal,  120  U.  S. 
530,  30  L.  Ed.  742,  7  Sup.  Ct.  687,  Union  Ins.  Co.  v.  Smith,  124  U.  S. 
424,  81  L.  Ed.  505,  8  Sup.  Ct.  544,  Columbia  etc.  R.  R.  Co.  v.  Hawthorne, 
144  U.  S.  206,  36  L.  Ed.  406,  12  Sup.  Ct.  592,  Bogk  v.  Gassert,  149  U.  S. 
23,  37  L.  Ed.  634, 13  Sup.  Ct.  740,  Campbell  v.  Haverhill,  155  U.  S.  612, 
39  L.  Ed.  281, 15  Sup,  Ct.  218,  Northern  Pac.  R.  Co.  v.  Charless,  51  Fed. 
572,  2  C.  C.  A.  380,  Hunt  Bros.  Emit  etc.  Co.  v.  Cassidy,  63  Fed.  260, 
3  C.  C.  A.  625,  Atchison  etc.  R.  Co.  v.  Myers,  63  Fed.  796,  U  C.  C.  A. 
439,  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  768,  24  C.  C.  A.  305,  Union 
Casualty  etc.  Co.  v.  Schwerin,  80  Fed.  639,  26  C.  C.  A.  46,  Territory  v. 
Neilson,  2  Idaho,  583,  23  Pac.  538  (dissenting  opinion  in  2  Idaho,  686, 
23  Pac.  540),  Chamberlain  v.  Woodin,  2  Idaho,  612,  23  Pac.  178,  Bow- 
man V.  Eppinger,  1  N.  D.  24,  44  N.  W.  1001,  and  Core  v.  Ohio  River 
R.  R.  Co.,  38  W.  Va.  464,  18  S.  E.  598,  all  applying  rule  and  holding 
such  refusal  not  assignable  for  error. 

Distinguished  in  Carney  v.  Duiriway,  35  Or.  134,  57  Pac.  193,  holding 
rule  otherwise  under  Oregon  statute.  ^ 

Waiver  of  exception  to  denial  of  application  to  take  case  from 
jury  by  subsequent  introduction  of  evidence.  Note,  14  Ann.  Gas. 
222. 
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If  negUgence  of  ntUroad  contiibuted  to  Injury  of  employee  by  coUision, 
it  is  liable,  even  tbongh  negligence  of  f  eUow-0ervant  was  contrlbntoiy  alao. 
Approved  in  Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co.,  214  U.  S. 
257,  53  L.  £d.  988,  29  Sup.  Ct.  619,  holding  carrier  liable  for  injury 
received  by  swinging  bucket  on  derrick;  Gila  Valley  etc.  Ry.  Co.  v. 
Lyon,  203  U.  S-.  473,  51  L.  Ed.  280,  27  Sup.  Ct  145,  holding  railroad 
liable  for  constructing  tramway-house  too  close  to  track;  Deseraut  v. 
Cerillos  Coal  R.  R.  Co.,  178  U.  S.  421,  44  L.  Ed.  1133.  20  Sup.  Ct.  972, 
holding  act  of  Congress  of  March  3,  1891,  makes  it  imperative  that 
mine  owner  keep  same  free  from  gas,  hence  not  relieved  by  workman 
disregarding  instructions ;  New  Aetna  Portland  Cement  Co.  v.  Hatt,  231 
Fed.  615,  allowing  damages  for  injuries  resulting  from  accumulated  coal 
dust;  Kocsis  v.  American  Car  etc.  Co.,  201  Fed.  914,  120  C.  C.  A.  427, 
allowing  damage  for  failure  to  maintain  overhead  tracks  for  crane; 
Memphis  Consol.  Gas  etc.  Co.  v.  Creighton,  183  Fed.  555,  106  C.  C.  A. 
98,  allowing  damages  for  carelessness  of  owner  of  house  in  allowing  gas 
to  accumulate;  Bryson  v.  Gallo,  180  Fed.  76,  103  C.  C.  A.  424,  allowing 
damages  for  injuries  resulting  from  falling  of  steel  girders;  Bacon  v. 
Pullman  Co.,  159  Fed.  6,  14  Ann.  Oas.  516,  16  L.  R.  A.  (N.  S.)  578,  89 
C.  C.  A.  1,  allowing  plaintiff  damages  for  mental  suffering  on  account 
of  theft  of  medicines  by  porter;  National  Steel  Co.  v.  Hore,  155  Fed. 
67,  83  C.  C.  A.  578,  holding  defendant  liable  for  maintaining  defective 
water  block  in  blast  furnace;  The  Hamilton,  146  Fed.  727,  77  C.  C.  A. 
150,  applying  rule  to  injuries  to  crew  caused  by  marine  collision;  The 
Luckenbach,  144  Fed.  981,  seaman  thrown  overboard  by  defective  trip- 
line  improperly  handled  by  fellow-servant;  Shugart  v.  Atlanta  etc.  Ry. 
Co.,  133  Fed.  511,  66  C.  C.  A.  379,  death  of  fireman  caused  by  fault  of 
engineer  and  defective  roadbed;  Cudahy  Packibg  Co.  v.  Anthes,  117 
Fed.  120,  54  C.  C.  A.  504,  holding  master's  negligence  in  not  furnishing 
proper  elevator  appliances,  negligence  of  fellow-servant  in  operating 
same  will  not  prevent  injured  servant  recovering;  Choctaw  etc.  R.  R. 
Co.  V.  Holloway,  114  Fed.  462,  52  C.  C.  A.  260,  holding  instruction  that 
railroad  was  liable  for  injury  resulting  from  brakes  on  engine  unless 
plaintiff  knew  and  assumed  the  risk  of  their  absence  was  proper;  The 
Anchoria,  113  Fed.  985,  holding  ship-ladder  rungs  projecting  so  that 
loading  appliances  were  liable  to  catch,  gangway-man  having  no  knowl- 
edge, was  owner's  duty  to  give  him  notice;  Baltimore  etc.  R.  R.  Co.  v, 
Can;Lp,  105  Fed.  216,  44  C.  C.  A.  451,  holding  negligence  due  to  train 
dispatcher,  instruction  properly  refused  in  taking  question  of  plaintiff's 
violating  rules  from  jury,  and  directing  for  defendant  because  conduc- 
tor was  negligent;  Felton  v.  Harbeson,  104  Fed.  740,  44  C.  C.  A.  188, 
holding  master  liable  for  injury  to  servant,  negligence  of  vice-principal 
being  proximate  contributing  cause,  though  negligence  of  fellow-servant 
was  also  contributory;  Maupin  v.  Texas  etc.  Ry.  Co.,  99  Fed.  51,  40 
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C.  C.  A.  234,  holding  master's  n^ligenee,  contributing  to  injury  of  his' 
servants,  no  defense  that  fellow-servants  were  also  guilty  of  negligence 
which  contributed  thereto;  Johnson  v.  Steamship  Zelandia,  3  Alaska, 
668,  holding  vessel  liable  for  not  furnishing  proper  net  sling  to  be  used 
in  unloading  ship;  Gibson  v.  Canadian  Pacific  etc.  Co.,  1  Alaska,  419^ 
applying  rule  to  longshoreman  injured  by  negligence  of  mate  and  de- 
fective appliances;  Chicago  Mill  etc.  Co.  v.  Cooper,  90  Ark.  334,  119 
S.  W.  675,  allowing  damages  against  raili*oad  for  maintaining  defective 
cylinder  on  engine  which  caused  it  to  move  without  warning;  Colorado 
Mortgage  etc.  Co.  v.  Giacomini,  55  Colo.  568,  L.  R.  A.  1915B,  364,  136 
Pac.  1048,  allowing  damages  against  landlord  of  building  for  maintain- 
ing defective  elevator;  Tanner  v.  Harper,  32  Colo.  164,  75  Pac.  406, 
applying  rule  where  miner  injured  through  negligence  of  trammer  and 
defective  appliances;  Farrell  v.  Eastern  Machinery  Co.,  77  Conn.  492, 
107  Am.  St.  Rep.  45,  68  L.  R.  A.  289,  59  Atl.  614,  applying  rule  to  de- 
fective  material  provided  by  employer  and  selected  by  fellow-servant; 
Steven  v.  Saunders,  34  App.  D.  C.  334,  holding  contractor  liable  for 
death  of  engineer  resulting  from  fall  of  stone  work  improperly  set; 
Standard  Oil  Co.  v.  Brown,  31  App.  D.  C.  381,  holding  stable  owner 
liable  for  injuries  resulting  from  negligent  custom  of  dropping  baled 
hay  through  hole  in  ceiling;  Aga  v.  Harbach,  140  Iowa,  613,  117  N.  W. 
672,  holding  defendant  liable  for  injuries  from  electric  shock  resulting 
from  defective  wires;  Gordon  v.  Chicago  etc.  Ry.  Co.,  120  Iowa,  753, 
106  N.  W.  179,  action  by  brakeman  for  injuries  caused  by  defective 
road  and  couplings;  Christy  v.  Fremont  Lumber  Co.,  129  La.  181,  55 
South.  756,  allowing  damages  against  lumber  company  for  negligence 
in  manipulating  electric  crane;  Dobson  v.  New  Orleans  etc.  R.  R.  Co., 
52  La.  Ann.  1133,  27  South.  672,  holding  foreman  of  work  train  injured 
in  collision,  accident  contributed  to  by  conductor's  abandonment  of 
train,  defendant  not  relieved  by  fellow-servant  rule;  Hayes  v.  Frederick 
Stearns  Co.,  130  Mich.  293,  89  N.  W.  950,  holding  n^ligence  of  fellow- 
servant  not  warning  plaintiff,  instruction  by  foreman  to  pass  over  trap- 
door did  not  relieve  defendant  that  such  negligence  alone  was  proxi- 
mate cause;  Noble  v.  Bessemer  Steamship  Co.,  127  Mich.  113,  89  Am. 
St.  Rep.  469,  86  N.  W.  524,  holding  fellow-servant  who  had  charge  of 
work,  having  knowledge  of  defect  of  certain  tool,  will  not  relieve  em- 
ployer for  injury  to  employee  caused  thereby;  Campbell  v.  Railway 
Transfer  Co.,  95  Minn.  379,  104  N,  W.  549,  anterior  negligence  in  im- 
properly closing  doors  does  not  excuse  railroad  for  failure  to  inspect; 
Ridge  v.  Norfolk  Southern  Ry.  Co.,  167  N.  C.  527,  83  S.  E.  771,  holding 
railroad  liable  for  ordering  inexperienced  brakeman  to  work  on  roof  of 
train  in  strong  wind;  Wyldes  v.  Patterson,  31  N.  D.  310,  153  N.  W.  639, 
holding  contractor  liable  for  injuries  resulting  from  engineer  lowering 
elevator  too  soon;  Frisco  Lumber  Co.  v.  Spivey,  40  Okl.  640,  140  Pac. 
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160,  holding  lumber  company  liaEIe  for  bumping  cars  where  men  were 
at  work;  St.  Louia  etc.  Ry.  Co.  v.  Swinney,  34  Tex.  Civ.  220,  78  S.  W. 
548,  fireman  may  recover  though  engineer  g^lty  of  contributory  n^li- 
gence  in  railroad  collision;  Gxdf  etc.  By.  Co.  v.  Powell,  25  Tex.  Civ.  93, 
60  S.  W.  980,  holding  where  switch  foreman's  n^ligence  caused  derail- 
ment of  tender  injuring  brakeman,  dangers  of  such  nature  were  not 
among  the  assumed  risks  of  appellee's  service;  Missouri  etc.  By.  Co.  v. 
Hannig,  20  Tex.  Civ.  650,  49  S.  W.  117,  holding  if  the  negligence  of 
railroad  boss  and  that  of  fellow-servants  each  had  a  share  in  producing 
the  injury,  the  defendant  would  be  liable;  Stone  v.  Union  Pac.  B.  Co^ 
32  Utah,  207,  89  Pac.  723,  allowing  damages  against  railroad  on  account 
of  defective  steam  valve  blocking  view  of  engineer;  Hicks  v.  Southern 
Pac.  Co.,  27  Utah,  532,  76  Pac.  627,  determining  liability  of  railroad  for 
injuries  to  section-hand  caused  by  negligent  orders  of  foreman;  Lincoln 
V.  Central  Vermont  By.  Co.,  82  Vt.  194,  137  Am.  St.  Bep.  998,  72  Atl. 
824,  holding  railroad  liable  for  injuries  resulting  from  wr^ck  due  to 
defective  track;  Hanson  v.  Columbia  etc.  B.  Co.,  75  Wash.  352,  134 
Pac.  1063,  allowing  damages  against  railroad  for  injuries  resulting  from 
defective  track;  Bichardson  v.  City  of  Spokane,  67  Wash.  627,  122  Pac. 
333,  holding  contractor  liable  for  injuries  to  workman  from  falling 
peavey;  Howe  v.  Northern  Pac.  By.  Co.,  30  Wash.  580,  70  Pac.  1104, 
holding  a  fireman  who  was  injured  by  a  collision  of  two  trains  cannot 
be  held  a  fellow-servant  of  both  or  either  conductors;  Sroufe  v.  Moran 
Bros.  Co.,  28  Wash.  401,  68  Pac.  902,  holding  negligence  of  servant  ap- 
pointed by  foreman  to  give  signals,  causing  death  of  plaintiff's  intestate, 
does  not  relieve  defendant,  said  servant  being  vice-principal;  Costa  ▼. 
Pacific  Coast  Co.,  26  Wash.  142,  66  Pac.  400,  holding  gas-tester  being  the 
representative  of  principal  duties  of  defendant  was  not  fellow-servant  of 
plaintiff,  and  to  refuse  to  chaise  otherwise  was  not -error;  Nelson  v. 
Willey  S.  S.  etc.  Co.,  26  Wash.  554,  67  Pac.  239,  holding  negligence  of 
mate  as  principal  in  not  warning  plaintiff  that  he  was  intending  ^o  drop 
gang-plank  upon  the  deck  caused  the  injury;  Day  v.  Louisville  Coal  & 
Coke  Co.,  60  W.  Va.  32,  10  L.  B.  A.  (N.  S.)  167,  53  S.  E.  778,  holding 
mine  liable  in  damages  for  injuries  resulting  from  refuse  being  cast 
into  stream;  The  Phoenix,  34  Fed.  763,  holding  ship  liable  to  stevedore 
injured  by  breakage  of  worneut  sling;  Henning  v.  Western  Union  Tel. 
Co.,  43  Fed.  132,  holding  proof  of  company's  negligence  must  be  clear; 
New  Jersey  etc.  B.  Co.  v.  Young,  49  Fed.  725,  1  C.  C.  A.  428  (aflfirming 
46  Fed.  161),  and  Chicago  etc.  By.  Co.  v.  Sutton,  63  Fed.  395, 11  C.  C.  A. 
251,  both  applying  rule;  Pullman's  Palace  Car  Co.  v.  Harkins,  55  Fed. 
940,  5  C.  C.  A.  326,  applying  rule  where  employee  was  killed  by  unpro- 
tected machinery;  Union  Pac.  By.  Co.  v.  Callaghan,  56  Fed.  990,  6 
C.  C.  A.  205,  awarding  damages  to  employee  where  conductor  recklessly 
ran  train  on  weakened  bridge;  Northwestern  Fuel  Co.  v.  Danielson,  57 
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Fed.  919,  6  C.  C.  A.  636,  awarding  damages  to  employee  injured  by 
unsafe  condition  of  working  place;  Clyde  v.  Richmond  etc.  R.  Co.,  59 
Fed.  397,  awarding  damages  to  fireman  injured  through  defective  rail, 
altl^ough  speed  too  great;  Honey  v.  Chicago  etc.  Ry.  Co.,  59  Fed.  425, 
^warding  damages  to  husband  for  injury  to  wife  notwithstanding  her 
n^ligence;  Northern  Pac.  R.  Co.  v.  Poirier,  67  Fed.  886,  15  C.  C.  A,  52, 
awarding  damages  to  brakeman  injured  by  negligent  running  of  special 
train ;  Chicago  etc.  Ry.  Co.  v.  Chambers,  68  Fed.  153,  15  C.  C*  A.  327, 
awarding  damages  for  death  of  engineer  in  collision  at  crossing;  Brown 
V.  Coxe  Bros.  &  Co.,  75  Fed.  691,  awarding  damages  to  steamboat  em- 
ployee injured  by  falling  coal  bucket ;  The  Joseph  B.  Thomas,  86  Fed. 
664,  30  C.  C.  A.  333  (aflfirming  81  Fed.  584),  awarding  recovery  to  steve- 
dore injured  through  negligence  of  sailor;  Georgia  Pacific  Ry.  Co.  v. 
Davis,  92  Ala.  307,  25  Am.  St.  Bep.  49,  9  South.  253,  awarding  dam- 
ages to  brakeman  injured  by  projecting  rock  alongside  track;  Denver 
etc.  R.  Co.  V.  Sipes,  26  Colo.  17,  65  Pac.  1096,  awarding  damages  to 
employee  where  company  was  negligent  in  not  providing  signal  light; , 
Cheeney  v.  Ocean  8.  S.  Co.,  92  Ga.  732,  44  Am.  St.  Bep.  118,  19  S.  E. 
36,  holding  steamship  company  liable  for  injuiy  to  laborer  in  hold  where 
no  hatch-tender  was  employed;  Pennsylvania  Co.  v.  McCaffrey,  139  Ind. 
437,  29  L.  R.  A.  108,  38  N.  E.  70,  awarding  damages  to  section  foreman 
run  over  by  backing  train  with  insufiicient  crew ;  Lake  Shore  etc.  R.  R. 
Co.  V.  Wilson,  11  Ind.  App.  490,  38  N.  E.  344,  awarding  damages  for 
death  of  fireman  through  switch  negligently  left  open;  Barnes  v.  Mar- 
cus, 96  Iowa,  677,  65  N.  W.  985,  awarding  damages  for  injury  through 
defective  sidewalk;  Towns  v.  Vicksburg  etc.  R.  R.  Co.,  37  La.  Ann.  632, 
55  Am.  Bep.  511,  and  Pugh  v.  Chesapeake  etc.  Ry.  Co.,  101  Ky.  84,  39 
S.  W.  695,  both  awarding  damages  to  Brakeman  injured  by  defective 
cars;  Faren  v.  Sellers,  39  La.  Ann.  1019,  4  Am.  St.  Bep.  262,  3  South.. 
367,  awarding  damages  for  death  of  workman  engaged  in  demolishing 
building  by  unsafe  means;  Stucke  v.  Orleans  R.  R.  Co.,  50  La.  Ann. 
197,  198,  23  South.  351,  352,  awarding  dami^^es  to  employee  where  work- 
ing place  was  unsafe;  Grifiin  v.  Boston  etc.  R.  R.  Co.,  148  Mass.  145, 
12  Am.  St.  Bep.  527,  1  L.  B.  A.  699,  19  N.  E.  167,  awarding  damages 
to  railroad  watchman  injured  by  negligent  running  of  trains;  Hunn  v. 
Michigan  Central  R.  R.  Co.,  78  Mich.  525,  7  L.  B.  A.  506,  44  N,  W.  505, 
awarding  damages  for  death  of  fireman  through  negligence  of  train- 
dispatcher;  Cerillos  Coal  R,  Co.  v.  Deserant,  9  N.  M.  60,  49  Pac.  810, 
holding  mining  company  not  liable  for  death  by  negligence  of  fellow- 
servant;  Gulf  etc.  Ry.  Co.  v.  Shearer,  1  Tex.  Civ.  App.  353,  21  S.  W. 
137,  awarding  damages  to  brakeman  injured  through  defective  brake- 
beam;  Missouri  etc.  Ry.  Co.  v.  Hannig,  20  Tex.  Civ.  App.  649,  49  S.  W. 
117,  awarding  damages  to  section-hand  injured  through  negligence  of 
foreman ;  Wright  v.  Southern  Pac.  Co.,  14  Utah,  398,  46  Pac.  378,  award- 
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ing  damages  to  switchman  injured  throngh  defective  engine;  Handley 
V.  Daly  Min.  Co.,  15  Utah,  186,  188,  62  Am.  8t.  Rep.  919,  920,  49  Pac. 
298,  holding  mine  owner  liable  to  miner  injured  through  engineer's  in- 
competence; Pool  V.  Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  329,  award- 
ing damages  for  negligent  killing  of  car  repairer  working  under  car; 
Morrisey  v.  Hughes,  65  Vt.  559,  27  Atl.  207,  awarding  damages  for 
death  of  quarryman  through  insufficient  blocking  of  car  tracks;  Rich- 
mond etc.  R.  R.  Co.  V.  Qeorge,  88  Ya.  228,  13  S.  E.  430,  awarding  dam- 
ages to  brakeman  injured  through  defective  car;  Norfolk  etc.  R.  R.  Co. 
V.  'riiomas,  90  Va.  209,  44  Am.  St.  Rep.  909,  17  S.  E.  885,  awarding 
damages  to  brakeman  injured  through  inefficiency  of  fireman  in  charge 
of  engine;  Norfolk  etc.  R.  Co.  v.  Ampey,  93  Va.  130,  25  S.  E.  230, 
awarding  damages  to  brakeman  injured  through  defective  drawheads; 
Sherman  v.  Menominee  River  etc.  Co.,  72  Wis.  128,  1  L.  B.  A.  176,  39 
N.  W.  368,  awarding  damages  for  injury  by  defective  machine;  Cook 
V.  Minneapolis  etc.  R.  Co.,  98  Wis.  641,  67  Am.  St.  Rep.  837,  40  L.  R.  A 
462,  74  N.  W.  565,  arguendo. 

Distinguished  in  Gila  Valley  etc.  R.  Co.  v.  Lyon,  8  Ariz.  127,  71  Pac. 
960,  ref usii^  to  hold  railroad  liable  for  injuries  resulting  from  conduc- 
tor allowing  cars  to  run  by  momentum;  Chandler  v.  St.  Louis  etc.  R. 
Co.,  127  Mo.  App.  45,  106  S.  W.  557,  holding  continued  custom  of  plain- 
tiff in  riding  on  overloaded  car  bars  recovery  for  injuries  resulting  from 
accident ;  Ray  v.  Pecos  etc.  Ry.  Co.,  40  Tex.  Civ.  103,  88  S.  W.  469,  hold- 
ing where  injury  to  plaintiff  resulted  from  engine  striking  timber  which 
he  had  negligently  left  on  track,  he  could  not  recover;  Baltimore  etc.  R. 
Co.  V.  Andrews,  50  Fed.  731,  17  L.  R.  A.  192,  1  C.  C.  A.  636,  Cincinnati 
etc.  R.  Co.  V.  Clark,  57  Fed.'  128,  6  C.  C.  A.  281,  Lutz  v.  Atlantic  etc. 
R.  Co.,  6  N.  M.  530,  16  L.  R.  A.  834,  30  Pac.  923,  all  holding  railroad 
not  liable  for  death  of  employee  through  negligence  of  fellow-servant; 
Creswell  v.  Wilmington  etc.  R.  Co.,  7  Penne.  (Del.)  210,  43  Atl.  630, 
refusing  recovery  for  injury  to  employee  in  absence  of  negligence  by 
company;  Carlson  v.  Oregon  etc.  Ry.  Co.,  21  Or.  462,  28  Pac.  501,  and 
Knahtla  v.  Or^on  etc.  R.  Co.,  21  Or.  149,  27  Pac.  95,  both  refusing 
recovery  to  section-hand  injured  through  negligence  of  train  crew. 

Railroad  employees  on  different  trains  as  fellow-servants^     Note, 
4  Ann.  Gas.  1032. 

Proximate  cause  in  combined  negligence  of  master  and  servant. 
Note,  16  L.  R.  A.  824. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  R.  A.  432. 

Character  of  act  causing  injury  as  determining  vice-prineipalship. 
Note,  54  L.  R.  A.  167,  168. 


NOTES 
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UNITED  STATES  REPORTS 


107  UNITED  STATEa 


107  U.  8.  1-3,  27  L.  Ed.  386,  2  Sup.  Ot.  83,  UNITED  STATES  T.  EBIE  BY. 
CO. 

Under  act  of  1866,  taxing  five  per  cent  of  interest  paid  by  aaYings 
banks,  the  tax  is  collectible  witbont  assessment  being  made. 

Approved  in  Clement  National  Bank  v.  Vermont,  231  U.  S.  143,  58 
L.  Ed.  159,  34  Sup.  Ct.'31,  upholding  tax  on  deposits  in  national  banks 
though  depositor  had  no  advance  notice  of  the  assessment ;  United  States 
v.  Chamberlin,  219  U.  S.  264,  55  L.  Ed.  211,  31  Sup.  Ct.  155,  upholding 
action  of  debt  to  recover  amount  of  stamp  tax;  Jackson  Lumber  Co.  v. 
McCrimmon,  164  Fed.  764,  upholding  notice  to  property  owner  by  pub- 
lication; State  V.  Clement  Nat.  Bank,  84  Vt.  183,  Ann.  Oas.  1912D,  22, 
78  Atl.  950,  upholding  tax  on  national  bank  deposits  in  spite  of  pub- 
licity given  business  of  bank  and  depositor  by  returns ;  dissenting  opin- 
ion in  United  States  v.  Chamberlain,  156  Fed.  893,  13  Ann.  Oas.  720, 
84  C.  C.  A.  461,  majority  holding  government  could  not  maintain  debt 
to  recover  stamp  tax;  Folsom  v.  United  States,  21  Fed.  37,  arguendo. 

Form  of  judgment  and  procedure  for  payment  in  coin.    Note,  29 
L.  B.  A.  596. 

107  U.  8.  3-20,  27  L.  Ed.  346,  2  Snp.  Ot.  25,  EMBBY  t.  PAIiBfEB. 

Party,  by  accepting  money  ordered  to  be  paid  him  and  admitted  due  by 
opposite  party  in  lower  conrt  is  not  estopped  to  prosecute  a  writ  of  error  to 
reverse  such  judgment. 

Approved  in  Peck  v.  Richter,  217  Fed.  881,  133  C.  C.  A.  590,  accept- 
ance of  claims  allowed  by  referee  in  bankruptcy  did  not  estop  apx>eal- 
ing  from  claims  denied  by  him ;  Carson  Lumber  Co.  v.  St.  Louis  &  S.  F. 
R.  Co.,  209  Fed.  194,  126  C.  C.  A.  139,  acceptance  of  benefits  of  judg- 
ment does  not  estop  where  judg^nent  divisible;  Snow  v.  Hazlewood,  179 
Fed.  184,  102  C.  C.  A.  448,  sustaining  right  of  appeal  where  part  of 
XI— 67  (1057) 
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fnnds  awarded  by  court  were  withdrawn;  Walnut  Irr.  Dist.  ▼.  Burke, 
158  Cal.  167,  110  Pac.  518,  upholding  right  to  appeal  from  adverse  por- 
tion after  accepting  costs ;  Winalow  .v.  Baltimore  etc.  .R.  R.  Co.,  28  App. 
D.  C.  144,  denying  right  to  urge  that  railroad  company  should  have  con- 
demned whole  instead  of  part  of  tract  of  land ;  Clearview  Park  Imp.  Co. 
V.  Detroit  etc.  Ry.  Co.,  164  Mich.  80,  83  L.  R.  A.  (N.  S.)  250, 129  N.  W. 
355,  dismissing  appeal  where  important  benefits  as  Well  as  costs  ac- 
cepted ;  Meade  Plumbing  etc.  Co.  v.  Irwin,  77  Neb.  387,  109  N.  W.  392, 
taking  out  execution  on  amount  conceded  due  did  not  create  estoppel; 
Belle  Fourche  Valley  Ry.  v.  Belle  Pourche  Land  etc.  Co.,  28  S.  D.  292, 
133  N.  W.  262,  upholding  right  to  appeal  from  judgment  in  condemna- 
tion without  appealing  from  award  of  costs;  Hodges  v.  Smith,  34  Tex. 
Civ.  639,  640,  79  S.  W.  330,  331,  appellant  not  estopped  to  prosecute 
appeal  by  acceptance  of  amount  of  judgment  which  appellee  eoncedes 
to  be  due,  appeal  involving  only  right  to  further  recovery;  Sonthem 
R.  R.  Co.  V.  Glenn,  98  Va.  319,  36  S.  E.  398,  holding  where  decree  is 
entered  for  less  than  party  claims,  receiving  payment  of  sum  so  decreed 
is  not  waiver  of  errors  nor  estoppel  from  appealing  from  decree  as  to 
sums  not  allowed ;  Gay  v.  Householder,  71  W.  Va.  279,  Ann.  Ou.  1914C, 
297,  76  S.  E.  450,  one  can  accept  portion  if  right  to  same  is  absolute; 
McKain  v.  Mullen,  65  W.  Va.  561,  562,  29  L.  R.  A.  (N.  S.)  1,  64  S.  E. 
830,  831,  denying  right  to  accept  taxes  and  then  appeal  from  decree 
setting  tax  deed  aside ;  Tyler  v.  Shea,  4  N.  D.  382,  50  Am.  St.  Rep.  662, 
61  N.  W.  470,  State  v.  Central  Pac.  R.  R.  Co.,  21  Nev.  176,  26  Pac.  226, 
Reals  V.  Lewis,  43  Ohio  St.  223,  1  N.  E.  643,  Portlapd  Construction  Co. 
v.  O'Neil,  24  Or.  56,  32  Pac.  765,  and  Morriss  v.  Garland,  78  Va.  234, 
237,  all  following  rule ;  Reynes  v.  Duraont,  130  U.  S.  394,  32  L.  Ed.  945. 
9  Sup.  Ct.  497,  holding  receipt  of  remaining  bonds  and  money,  after 
the  satisfaction  of  declared  liens,  does  not  take  away  right  of  appeal; 
Gilfillan  v.  McKee,  159  U.  S.  312,  40  L.  Ed.  163,  16  Sup.  Ct.  9,  holding 
acceptance  of  awarded  share  in  special  fund  does  not  waive  right  of 
appeal  from  decree  denying  share  in  general  fund ;  Worthington  v.  Bee- 
man,  91  Fed.  232,  33  C.  C.  A.  475,  dismissing  writ  of  error  where  judsr- 
ment  satisfied  was  distinct  from  the  one  for  which  writ  was  issued; 
Taliaferro  v.  First  Nat.  Bank,  71  Md.  217,  17  Atl.  1040,  holding  receipt 
by  principals  of  part  of  receipts  of  unauthorized  sale  is  not  waiver  of 
right  to  demand  balance;  Carlisle  v.  Carlisle,  96  Mich.  131,  55  N.  W. 
674,  holding  party  accepting  benefits  of  decree  cannot  question  jui-is- 
diction  of  court. 

Distinguished  in  In  re  Sachleben,  106  Mo.  App.  312,  80  S.  W.  739, 
where  determination  of  amount  of  cash  in  guardian's  hands  at  time  of 
final-  account  involved  ward's  claim  of  exorbitant  compensation  to 
guardian,  and  failure  of  guardian  to  account  for  rents,  ward's  receipt 
for  amount  due  on  allowance  of  account  precludes  appeal  from  account 
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as  allowed ;  In  re  Blaek's  Estate,  32  Mont.  64,  79  Pac.  555,  where  after 
appeal  by  distributees  from  decree  of  distribution,  but  before  appeal 
heard,  appellants  gave  reeeipts  for  ftward  under  decree  and  it  was  satis- 
fied and  administrator  discharged,  appeal  dismissed;  Kansas  City  etc. 
R.  R.  Co.  V.  Murray,  57  Kan.  700,  47  Pac.  836,  obtaining  allowance  of 
setoff  against  money  judgment  bars  error  to  reverse  it. 

Right  of  party  who  recovers  judgment  for  less  than  his  demand  to 
appeal  after  satisfaction  of  judgment.    K'ote,  16  Ann.  Gas.  82. 

Right  to  appeal  from  unfavorable  while  accepting  favorable  part 
of  decree,  judgment  or  order.    Note,  29  L.  R.  A.  (N.  S.)  8,  31,  34. 

Supreme  Court  has  Jurisdiction  where  State  court  refuses  to  give  effect 
to  valid  Judgment  of  a  Federal  court. 

Approved  in  Creswill  v.  Grand  Lodge  K.  of  P.,  225  U.  S.  258,  56 
L.  Ed.  1079,  32  Sup.  Ct.  822,  upholding  right  of  review  by  Supreme 
Court  of  questions  arising  under  incoi-poration  based  on  congressional 
act;  Phoenix  Fire  etc.  Ins.  Co.  v.  Tennessee,  161  U.  S.  185,  40  L.  Ed.  664, 
16  Sup.  Ct.  475,  holding  decision  of  State  court  as  to  effect  of  State  judg- 
ment not  reviewable  by  Supreme  Court  of  United  States ;  Pittsburgh  etc. 
Ry.  Co.  V.  Long  Island  Loan  etc.  Co.,  172  U.  S.  510,  43  L.  Ed.  534, 19  Sup. 
Ct.  2*45,  inquirii^  whether  due  effect  was  accorded  to  foreclosure  pro- 
ceedings in  the  Circuit  Court;  Darragh  v.  Wetter  Mfg.  Co.,  78  Fed.  10,. 
23  C.  C.  A.  609,  holding  contract  creditor  may  maintain  bill  in  Federal 
court  for  appointment  of  a  receiver;  Merritt  v.  American  etc.  Co.,  75 
Fed.  816,  21  C.  C.  A.  525,  holding  Circuit  Court  of  Appeals  has  juris- 
diction of  issue,  whether  full  effect  has  been  given  to  judgment  of  sister 
State. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court. .  Note,  62  L.  B.  A.  523. 

fl 

Supreme  Court  of  the  District  of  Columbia  Is  a  court  of  the  United 
States,  and  its  Judgments  are  conclusive  upon  the  defendant  in  every  State, 
except  for  such  causes  as  would  avoid  the  Judgment  in  the  courts  of  that 
district. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  64,  53  L.  Ed. 
699,  29  Sup.  Ct.  397,  annulment  by  Congress  of  territorial  legislation 
conformable  to  provisions  of  New  Mexico  Organic  Act  of  1850,  that  all 
territorial  laws  shall  be  submitted  to  Congress  and  if  disapproved  shall 
be  of  no  effect,  does  not  relate  back  so  as  to  render  invalid  from  time 
of  enactment  territorial  laws  duly  enacted  and  within  legislative  power 
of  the  territory;  Deposit  Bank  of  Frankfort  v.  Frankfort,  191  U.  S.  516, 
48  L.  Ed.  283,  24  Sup.  Ct.  154,  holding  adjudication  of  Federal  court 
establishing  tax  exemption  contract,  though  based  on  State  court  judg- 
ment, is  equally  effectual  as  res  ad  judicata  as  though  Federal  court  had 
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reached  its  conclusion  as  npon  an  original  question;  Hancock  Nat.  Bank 
y.  Famnm,  176  U.  S.  645,  44  L.  Ed.  622,  20  Sup.  a.  608,  holding  Cir- 
cuit Court  judgment  against  corporation  which  by  laws  of  State  where 
rendered  is  binding  on  stockholders  must  be  given  same  effect  in  an- 
other State  in  suit  therein  against  stockholder;  Summers  ▼.  United 
States,  202  Fed.  461,  120  C.  C.  A.  563,  sustaining  joinder  of  t^ffenses 
in  indictment  under  U.  S.  Rev.  Stats.,  §  1024 ;  Union  &  Planters'  Bank 
V.  City  of  Memphis,  111  Fed.  572,  49  C.  C.  A.  465,  holding  where  by 
State  law  judgment  in  tax  suit  was  conclusive  only  as  to  particular 
taxes.  State  judgment  pleaded  in  Federal  court  would  be  given  such 
effect  only,  notwithstanding  Federal  rule;  Moss  v.  United  States,  23 
App.  D.  C.  483,  denying  right  to  execute  judgment  of  contempt  for  both 
fine  and  imprisonment  in  Supreme  Court  of  District  of  Columbia;  Ex 
{iarte  Norvell,  9  Mackey  (D.  C),  352,  Rev.  Stats.,  §  1042,  providing  for 
release  of  four  convicts  imprisoned  for  nonpayment  of  fines,  applies  to 
District  of  Columbia;  Harmon  v.  Best,  174  Ind.  333,  91  N.  E.  22,  deny- 
ing right  to  collaterally  attack  Federal  court  order  in  State  court; 
Weston  V.  Jno.  L.  Roper  Lumber  Co.,  162  N.  C.  172,  Ann.  Oas.  1915A, 
931,  77  S.  E.  432,  judgment  of  partition  is  not  conclusive  as  to  title; 
Babcock  y.  Marshall,  21  Tex.  Civ.  148,  50  S.  W.  729,  holding  owner  of 
foreign  judgment  by  fraudulently  violating  promise  to  dismiss  it*  pur- 
suant to  agreement  for  settlement,  may  be  denied  recovery  on  equity 
principles  authorizing  remedy  by  injunction,  in  suit  on  such  judgment 
iti  this  State;  Metcalf  v.  Watertown,  153  U.  S.  676,  680,  88  L.  Ed.  864, 
865,  14  Sup.  Ct.  949,  951,  holding  judgment  of  Federal  court  sitting  in 
Wisconsin  is  barred  after  twenty  years;  First  Nat.  Bank  v.  Cunning- 
ham, 48  Fed.  514,  holding  judgment  of  another  State  may  be  collater- 
ally attacked  for  want  of  jurisdiction;  Staunton  v.  Goshorn,  94  Fed. 
60,  36  C.  C.  A.  75,  holding  judgment  of  acquittal  was  conclusive  that  a 
criminal  offense  was  charged;  Chicago  etc.  Bridge  Co.  v.  Fowler,  56 
Kan.'  36,  39  Pac.  733,  sustaining  creditor's  bill  on  judgment  of  United 
States  court;  Crescent  City  Live  Stock  Co.  v.  Butchers'  Union  Slaughter 
House  Co.,  120  U.  S.  147,  30  L.  Ed.  617,  7  Sup.  Ct.  475,  Ambler  v. 
Whipple,  139  111.  323,  32  Am.  St.  Rep.  211,  28  N.  £.  844,  and  First  Nat. 
Bank  v.  Sloman,  42  Neb.  354,  47  Am.  St.  Rap.  710,  60  N.  W.  590,  all 
treating  judgments  of  Federal  courts  like  domestic  judgments;  Ballin 
V.  Loeb,  78  Wis.  414,  10  L.  R.  A.  746,  47  N.  W.  519,  holding  creditor 
whose  judgment  was  obtained  in  Federal  court  entitled  to  a  statutory 
remedy;  dissenting  opinion  in  In  re  Ebbs,  150  N.  C.  61,  17  Ann.  Gas. 
592,  19  L.  R.  A.  (N.  S.)  892,  63  S.  E.  198,  majority  denying  that  record 
of  conviction  in  criminal  action  is  conclusive  in  civil  action. 

Distinguished  in  dissenting  opinion  in  Weston  v.  Jno.  L.  Roper  Lum- 
ber Co.,  162  N.  C.  200,  Ann.  Oas.  1915A,  931,  77  S.  E.  444,  majority  hold- 
ing judgment  of  partition  is  not  conclusive  as  to  title. 
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Conelusiyeness  of  diseliarge  in  insolvency.    Note,  15  Ant  St.*  Rep..  • 
216,  217. 

Equity  wlU  not  interfere  with  Judgment  at  law,  unless  for  equitable 
defense  not  available  at  law,  or  for  fraud  or  accident  preventing  the  setting 
up  of  a  lost  defense.  Fact  that  complainant  led  defendants  to  believe  that 
his  judgment  would  not  be  for  so  large  a  sum,  held  no  ground  for  equitable 
reUef.  ^ 

Approved  in  City  of  Kansas  City  v.  Union  Pac.  R.  Co.,  192  Fed.  317, 
114  C.  C.  A.  1,  denying  relief  from  accident  where  party  seeking  relief 
is  negligent;  Brown  v.  Pegram,,149  Fed.  520,  judgment  debtor  not  de- 
barred from  enjoining  its  collection  on  allegation  of  setoffs  against 
beneficial  owners  which  would  render  enforcement  inequitable  because 
seto£b  are  unliquidated,  where  defendants  are  nonresidents  of  United 
States  or  insolvent;  National  Surety  Co.  v.  State  Bank  of  Humboldt, 
120  Fed.  598,  61  L.  R.  A,  394,  56  C.  C.  A,  657,  holding  Federal  equity 
court  may  enjoin  State  court  from  enforcing  unconscionable  judgment; 
Holton  V.  Davis,  108  Fed.  149,  47  C.  C.  A.  246,  determining  insufficiency 
of  evidence  of  fraudulent  conspiracy  between  an  administrator,  as 
plaintiff  in  an  action,  his  counsel,  and  the  defendant,  to  justify  enjoin- 
ing defendant  from  availing  himself  of  benefit  of  judgment;  Pittsburg 
etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  107  Fed.  786,  46  C.  C.  A.  639, 
holding  bill  of  review  on  ground  of  fraud  in  obtaining  decree  should 
show  how  complainants  were  put  on  inquiry  as  to  alleged  facts,  by  what 
means  they  learned  them,  or  why  by  exercise  of  ordinary  prudence  they 
might  not  have  been  made  before  litigation  begun;  De  Soto  Coal,  M.  & 
D,  Co.  V.  Hill,  188  Ala.  677,  65  South.  991,  refusing  to  enjoin  judgment 
upon  grounds  of  fraud  anterior  thereto;  Nelson  v.  Meehan,  2  Alaska, 
493,  vacating,  on  motion,^  judgment  obtained  by  fraud  and  perjury; 
Grimes  v.  Bamdollar,  58  Colo.  439, 148  Pac.  262,  upholding  settlement  of 
all  controversies  respecting  ownership  of  property  in  court  of  equity; 
White  V.  Powell,  38  Tex.  Civ.  42,  84  S.  W.  838,  denying  right  to  equi- 
table relief  in  absence  of  fraud;  Spokane  etc.  Min.  Co.  ^.  Pearson,  28 
Wash.  126,  68  Pac.  168,  refusing  to  enjoin  default  judgment  thougli  . 
good  defense  exists  where  defendant  failed  to  make  defense  through 
negligence;  Farmers'  etc.  Warehouse  Co.  v.  Pridemore,  55  W.  Va.  463, 
47  S.  E.  263,  refusing  to  enjoin  judgment  at  law  because  it  was  .based 
on  forged  documentary  evidence  and  no  reason  shown  why  forgery  not 
proven  at  trial  other  than  surprise;  North  Chicago  Rolling  Mill  Co.  v. 
St.  Louis  Ore  etc.  Co.,  152  U.  S.  615,  38  L.  Ed.  572,  14  Sup.  Ct.  715, 
Rosenberger  v.  Bowen,  84  Va.  663,  5  S.  E.  699,  and  Stein  v.  Benedict, 
83  Wis.  615,  53  N.  W.  895,  aU  following  rule;  Phillips  v.  Negley,,ll7 
U.  S.  675,  29  L.  Ed.  1015,  6  Sup.  Ct.  905,  holding  proper  remedy  to  s)Dt 
aside  or  enjoin  judgment  is  in  equity;  Marshall  v.  Holmes,  141  U.  S. 
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696,  35  L.  Ed.  873,  12  Sup.  Ct.  64,  depriving  party  of  benefit  of  judg- 
ment fraudulently  obtained  in  State  court ;  Young  v.  Sigler,  48  Fed.  184, 
canceling  judgment  in  State  court  obtained  by  fraud ;  Graver  v.  Faurot, 
64  Fed.  244,  quaere,  whether  decree  can  be  impeached  for  perjury; 
Davis  V.  Davis,  72  Fed.  84,  18  C.  C.  A.  438,  holding  Federal  courts  can- 
not permit  equitable  defenses  in  legal  actions;  Denton  v.  Baker,  93  Fed. 
60,  36  C.  C.  A.  187,  refusing  to  annul  judgment  where  defendant  was 
guilty  of  laches;  Fisher  v.  Fielding,  67  Conn.  Ill,  52  Am.  St.  B^.  278, 
32  L.  B.  A.  241,  34  Atl.  717,  it  is  no  defense  to  action  on  judgment  that 
action  was  brought  when  defendant  was  about  to  leave  foreign  country; 
Ross  V.  Banta,  140  Ind.  132,  34  N.  E.  868,  holding  equity  will  not  enjoin 
judgment  where  party  has  an  adequate  remedy  at  law;  Barton  v.  Rad- 
clyffe,  149  Mass.  280,  21  N.  E.  375,  refusing  relief  where  no  equitable 
defense  was  disclosed  by  the  answer;  State  v.  Superior  Court,  8  Wash. 
693,  36  Pac.  443,  refusing  to  modify  a  decree  of  foreclosure;  Snider  v. 
Rinehart,  20  Colo.  459,  39  Pac.  412,  arguendo. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  30  L.  B.  A.  787,  792. 

107  U.  8.  20-38,  27  L.  Ed.  359,  2  Sup.  Ot.  10,  BUBGESS  ▼.  SEUaHiAN. 

Under  Missouri  statute,  providing  that  stockholders  of  a  dissolved  cor- 
poration are  personally  liable  for  its  debts,  except  executors,  etc.,  and  per- 
sons holding  stock  as  collateral  security,  persons  to  whom  stock  of  corpora- 
tion is  pledged  as  collateral  security  by  the  corporation  itself  are  not  liable, 
thou^  certificates  issued  to  them  are  absolute  on  their  face. 

Approved  in  Johnstone  v.  Black,  59  Wash.  147, 109  Pac.  368,  reaffirm- 
ing rule ;  Tiemey  v.  Ledden,  143  Iowa,  290,  21  Ann.  Cas.  105,  121  N.  W. 
1051,  holder  of  stock  as  collateral  is  exempt  from  assessments  thereon; 
Colonial  Trust  Co.  v.  McMillan,  188  Mo.  572,  107  Am.  St.  Bep.  335,  87 
S.  W.  941,  under  Rev.  Stats.  1899,  §  1324,  one  holding  stock  as  collateral  ^ 
security  is  not  liable  as  stockholder;  Union  Saving  Assn.  v.  Seligman,  92 
Mo.  638,  639,- 1  Am.  St.  Bep.  778,  779,  15  S.  W.  631,  following  rule; 
Nat.  Foundry  etc.  Works  v.  Oconto  Water  Co.,  68  Fed.  1012,  holding 
that  parties  became  absolute  owners  of  stock,  and  were  liable;  Sturte- 
vant  V.  National  Foundry  etc.  Works,  88  Fed.  618,  32  C.  C.  A.  57,  one 
acquiring  title  to  stock  through  one  not  liable  is  not  liable;  State  v. 
Bank*  of  New  England,  70  Minn.  402,  68  Am.  St.  Bep.  641,  73  N.  W. 
154,  under  statute,  holding  one  personally  liable,  who  held  stock  as 
security;  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183  U.  S. 
348,  46  L.  Ed.  230,  22  Sup.  Ct.  148,  and  Marshall  Field  &  Co.  v.  Evans, 
Johnson,  Sloan  &  Co.,  106  Minn.  90,  19  L.  B.  A.  (N.  S.)  249,  118  N.  W. 
56,  both  arguendo. 

Distinguished  in  Hurlburt  v.  Arthur,  140  Cal.  Ill,  73  Pac.  737,  hold- 
ing under  Civ.  Code,  §  §  321,  322,  exemption  of  holder  of  bank  stock  as 
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collateral  security  from  liability  to  creditors  can  only  be  availed  of, 
where  it  appears  on  face  of  corporation's  books  that  he  holds  stock 
only  as  pledgee;  Adams  v.  Clark,  36  Colo.  77,  10  Ann.  Oas.  774,  85  Pac. 
645,  enforcing  double  liability  of  bank  under  statute;  Wentworth  Co. 
V.  French,  176  Mass.  444,  57  N.  E.  790,  holding  under  Pub.  Stats.,  c.  105, 
§  25,  providing  that  stock  certificate  issued  as  pledge  shall  so  state  and 
give  pledgor's  name  who  alone  shall  be  responsible  as  stockholder,  when 
certificate  stated  that  it  was  held  as  security  for  its  note,  but  did  not 
state  that  he  was  pledgor,  pledgee  could  vote  stock;  Converse  v.  Paret, 
228  Pa.  163,  164,  30  L.  R.  A.  (N.  S.)  1092,  77  Atl.  431,  432,  upholding 
liability  of  executor  individually  where  stock  registered  in  own  name; 
Bagley  v.  Tyler,  43  Mo.  App.  204,  in  absence  of  statute,  one  holding 
stock  as  collateral  security  will  be  liable  to  calls;  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  758,  30  L.  Ed.  829,  7  Sup.  Ct.  763,  where  State 
statute  provides  a  special  remedy  to  enforce  liability  of  stockholder,  it 
alone  can  be  used.  • 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  8  Axn.  St.  Bep.  865,  866. 

Collateral  securities.    Note,  32  Am.  St.  Bep.  723. 

Liability  of  persons  holding  stock  as  collateral.    Note,  68  Am.  St. 
Bep.  546. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 
collateral  security.    Note,  10  Ann.  Gas.  785. 

Liability  of  pledgee  of  stock  as  shareholder.    Note,  36  L.  B.  A.  141. 

Holders  of  stock  as  collateral  secnrlty  are  not  estopped  from  claiming 
to  be  trustees,  and  hence  not  liable  for  corporate  debts*  by  being  repre- 
sented and  YotiBg  at  stockholders'  meetings. 

Approved  in  Granite  Brick  Co.  v.  Titus,  226  Fed.  567,  where  corpora- 
tion pledged  unissued  stock  to  one  advancing  money  needed  to  carry  on 
eorix>rate  business  and  who  was  authorized  to  vote  stock,  shareholders 
agreeing  to  transaction  cannot  question  issue  though  it  was  issued  for 
less  than  par;  United  States  Casualty  Co.  v.  Charleston  S.  C.  Min.  & 
Mfg.  Co.,  183  Fed.  246,  one  accepting  benefits  of  insurance  policy  is 
bound  by  its  terms ;  Tate  v.  Tate,  126  Tenn.  217,  148  S.  W.  1055,  deny- 
ing right  to  claim  estoppel  by  deed  by  one  not  party  thereto;  Union 
Saving  Assn.  v.  Seligman,  92  Mo.  640,  641,  642,  643,  1  Am.  St.  Bep. 
779,  780,  781,  782,  15  S.  W.  631,  632,  following  rule ;  Bloomfield  v.  Char- 
ter Oak  Bank,  121  U.  S.  135,  30  L.  Ed.  929,  7  Sup.  Ct.  872,  holding  town 
not  estopped  by  acceptance  of  reports,  to  deny  authority  of  treasurer 
to  borrow  money;  Westerly  Water  Works  Co.  v.  Westerly,  80  Fed.  621, 
holding  there  was  no  ratification  by  town;  Clark  v.  Central  R.  R.  ic 
Ranking  Co.,  50  Fed.  343,  15  L.  B.  A.  687,  holding  stakeholder  of  stock 
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could  not  relinquish  right  to  vote;  Andrews  v.  National  Foundry  etc. 
Works,  76  Fed.  174,  175,  36  L.  R.  A.  162,  22  C.  C.  A.  110,  holders  of 
stock  as  collateral  security  will  not  be  personally  liable  unless  they  ai- 
.  lowed  themselves  to  be  represented  as  shareholders;  In  re  Aigus  Print- 
ing Co.,  1  N.  D.  443,  26  Am.  St.  Bep.  646, 12  L.  B.  A.  786,  48  N.  W.  350, 
holding  pledgee  can  vote  stock;  Baker  v.  Old  Nat.  Bank,  86  Fed.  1007, 
1008,  holding  pledgee  not  estopped  by  the  registry ;  Grier  v.  Union  Nat. 
Life  Ins.  Co.,  217  Fed.  290,  arguendo. 

Distinguished  in  First  Nat.  Bank  v.  Hawkins,  79  Fed.  53,  24  C.  G.  A. 
444,  holding  national  bank  purchasing  stock  estopped  to  set  up  defense 
of  ultra  vires. 

Rights,  remedies  and  liabilities   of  pledgees  of  corporate  stock. 
Note,  121  A21L  St  Rep.  200. 

Right  to  vote  pledged  stock.    Note,  Ann.  Gas.  1912A,  207,  209. 

It  may  be,  in  suit  to  enforce  stockholder'B  liability,  altovn  that  stock 
issued  iB  form  absolute,  was  given  by  way  of  collateral  security. 

Approved  in  Williams  v.  American  Nat.  Bank,  65  Fed.  378,  379,  29 
C.  C.  A.  203,  following  rule. 

Federal  courts  have  co-ordinate  Juzlsdiction  with  State  courts,  and  are 
bound  to  exercise  their  own  judgment  as  to  meaning  of  its  laws. 

Approved  in  Banning  Co.  v.  People  of  State  of  California,  240  U.  S. 
155,  60  L.  Ed.  575,  36  Sup.  Ct.  342,  upholding  abrogation  of  statute  giv- 
ing private  parties  right  to  acquire  tide-lands;  McDonald  v.  Pless,  238 
U.  S.  267,  59  L.  Ed.  1302,  35  Sup.  Ct.  783,  refusing  to  set  aside  verdict 
on  testimony  of  juror  as  to  misconduct;  Tucker  v.  Hubbert,  196  Fed. 
857,  117  C.  C.  A.  365,  upholding  right  to  enforce  Federal  judgment  not- 
withstanding different  remedy  given  by  State  statute;  Sunset  Tel.  & 
Tel.  Co.  V.  City  of  Pomona,  164  Fed.  573,  refusing  to  follow  State  deci- 
sion in  determining  rights  under  Federal  statues;  United  States  Sav.  & 
L.  Co.  V.  Harris,  113  Fed.  35,  36,  holding  Federal  court  not  bound  to 
follow  State  court  decisions  in  determining  law  governing  loan,  between 
loan  association  of  one  State  and  member  residing  in  State  where  court 
is  sitting,  secured  by  mortgage  on  land  in  latter  State;  Davis  v.  Mills, 
99  Fed.  42,  holding  Comp.  Laws  Mont.,  p.  728,  §  460,  requiring  corpora- 
tions to  annually  file  financial  rejrarts  and  making  trustees  of  one  who 
does  not  liable  for  its  debts  is  not  penal  statute,  so  as  to  permit  enforce- 
ment out  of  State  of  trustee's  liability  thereunder;  Breed  v.  Glasgow 
Ins.  Co.,  71  Fed.  908,  following  rule;  Carroll  County  v.  Smith,  111  U.  S. 
563,  28  L.  Ed.  519,  4  Sup.  Ct.  542,  disregarding  State  decision  as  to  pro- 
vision authorizing  issue  of  municipal  bonds;  City  of  Detroit  v.  Detroit 
City  Ry.  Co.,  54  Fed.  6,  holding  case  is  removable,  where  local  prejudice 
would  tend  to  affect  decision  of  judge ;  Hartford  Fire  Ins.  Go.  v.  Chicago 
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etc.  Ry.  Co.,  70  Fed.  203,  80  L.  B.  A.  198,  17  C.  C.  A.  62,  exercising  its 
own  judgment  as  to  whether  provision  in  lease  exempting  railroad  from 
liability  for  negligence  for  fire  is  against  public  policy;  East  Alabama 
Ry.  Co.  V.  Doe,  114  U.  S.  353,  29  L.  Ed.  140,  6  Sup.  Ct.  876,  arguendo ; 
Storrie  v.  Cortes,  90  Tex.  288,  35  L.  B.  A.  668,  38  S.  W.  156,  one  acquir- 
ing claim  on  faith  of  earlier  decision  could  not  enforce  the  lien  where 
decision  was  overruled. 

Federal  courts  consider  themselves  hcmnd  hy  established  rules  of  State 
courts  In  law  of  real  estate,  and  in  the  construction  of  statutes  and  State 
Coustitution. 

Approved  in  Ennis  Waterworks  v.  City  of  Ennis,  233  U.  S.  658,  58 
L.  Ed.  1141,  34  Sup.  Ct.  767,  denying  review  of  State,  judgment  based 
on  frivolous  objections;  German  Alliance  Ins.  Co.  v.  Home  Water  Sup- 
ply Co.,  226  U.  S.  227,  42  L.  B.  A*  (N.  8.)  1000,  57  L.  Ed.  198,  33  Sup. 
Ct.  32,  following  South  .Carolina  court  in  holding  that  a  municipality  is 
not  obliged  to  furnish  water  for  fire  protection;  County  Oommissionera 
V,  Bancroft,  203  U.  S.  119,  61  L.  Ed.  116,  27  Sup.  Ct.  21,  foUowing 
State  decisions  as  to  whether  statutory  exemption  had  been  repealed; 
Board  of  Liquidation  v.  Liouisiana  ex  rel.  Wilder,  179  U.  S.  638,  45 
L.  Ed.  354,  21  Sup.  Ct.  269,  holding  sale  of  city  bonds  to  pay  debts  of 
New  Orleans  school  board  in  obedience  to  command  of  La.  Const.  1898, 
art.  317,  does  not  impair  obligation  of  prior  contracts  of  city  with 
holders  of  its  bonds  who  were  entitled  to  payment  out  of  proceeds  of 
ad  valorem  tax  from  which  also  the  new  bonds  must  be  paid;  Loeb  v. 
Trustees  of  Columbia  Township,  179  U.  S.  493,  45  L.  Ed.  291,  21  Sup. 
Ct.  183,  determining  validity  of  Ohio  Act  Gen.  Assem.,  April  27,  1893, 
providing  for  making  of  street  improvement  and  issuance  of  town  bonds 
to  pay  for  them;  Warburton  v.  White,  176  U.  S.  496,  44  L.  Ed.  559,  20 
Sup.  Ct.  409,  holding  Washington  act  of  1893,  giving  administration 
and  disposition  of  community  property  to  husband,  did  not  destroy  com- 
munity system  of  property;  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed. 
14,  following  State  decision  where  question  balanced  with  doubt;  Quin- 
ette  V.  Pullman  Co.,  229  Fed.  337,  338,  following  State  law  in  deter- 
mining qualification  of  foreign  corporation;  In  re  Richheimer,  221  Fed. 
24,  136  C.  C.  A.  542,  following  decisions  of  State  court  with  reference 
to  liens  on  personal  property;  Crown  Orchard  Co.  v.  Dennio,  220  Fed^- 
525,  following  State  decision  construing  deed  to  standing  timber; 
Thompson  v.  Sloss-Sheffield  Steel  etc.  Co.,  209  Fed.  840,  126  C.  C.  A. 
564,  following  State  law  on  descent  and  alienation;  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.  Co.,  208  Fed.  761,  following  State  law  in  con- 
struing street  railroad  lease ;  In  re  Doyle,  205  Fed.  545,  following  State 
law  in  determining  what  title  passed  to  trustee  in  bankruptcy;  Sperry 
&  Hutchinson  Co.  v.  Blue,  202  Fed.  84,  120  C.  C.  A.  354,  final  judgment 
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in  State  court  on  merits  is  conclusive  on  Federal  courts ;  Barker  v.  East- 
man, 192  Fed.  660,  661,  following  State  decisions  construing  will  resx>ect- 
ing  property  rights;  Hamilton  v.  David  C.  Beggs  Co.,  179  Fed.  954,  fol- 
lowing State  law  in  deciding  question  of  unfiled  chattel  mortgage ;  Knhn 
V.  Fairmont  Coal  Co.,  179  Fed.  194, 195, 198, 102  C.  C.  A.  457,  66  W.  Va. 
717,  718,  724,  following  State  law  in  construing  deed;  Gay  v.  Hudson 
River  Electric  Power  Co.,  178  Fed.  506,  following  last  decision  of  State 
court  where  others  conflict;  Huidekoper  v.  Hadley,   177  Fed.  12,  40 
L.  R.  A.  (N.  S.)  505,  100  C.  C.  A.  395,  following  Missouri  decisions  in 
denying  mandamus  aprainst  Governor  of  State;  Percy  Summer  Club  v. 
Astle,  163  Fed.  5,  14,  90  C.  C.  A.  527,  following  State  decision  in  deter- 
mining rights  of  fishery;  Hager  v.  American  Nat.  Bank,  159  Fed.  401, 
86  C.  C.  A.  334,  following  State  decisions  relating  to  taxation  of  banks 
and  trust  companies;  New  York  Cent.  &  H.  R.  R.  Co.  v.  Price,  159  Fed. 
336,  16  L.  B.  A.  (N.  S.)  1103,  86  C.  C.  A.  502,  following  State  decisions 
upon  railroad  fence  statutes;  Clark  v.  Lyster,  155  Fed.  519,  84  C.  C.  A. 
27,  upholding  State^  construction  of  partnership  mortgage;  Zeiger  v. 
Pennsylvania  R.  Co.,  151  Fed.  350,  upholding  construction  placed  by 
State  Supreme  Court  upon  statute  giving  right  of  action  for  wrongful 
death ;  Treat  v.  City  of  Chicago,  130  Fed.  444,  64  C.  C.  A.  645,  follow- 
ing State  decision  upholding  and  'construing  Illinois  local  improvement 
statute;  In  re  Stalker,  123  Fed.  964,  holding  under  Bankruptcy  Act, 
§  64a,  providing  that  all  taxes  legally  due  and  owing  by  bankrupt  shall 
bo  entitled  to  preferred  payment,  city  is  entitled  to  preference  in  pay- 
ment of  assessments  levied  for  local  improvements;  Hale  v.  Coffin,  114 
Fed.  570,  determining  right  of  action  of  receiver  appointed  in  one  State 
to  sue  legatee  of  stockholder  in  another  State  to  recover  assessment; 
Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.,  Ill  Iowa,  599,  82  N,  W. 
1026,  upholding  Rev.  Stats.,  Misc.,  §  2891,  authorizing  clerk  to  enter 
default   judgment   in   vacation;    Graves    v.    Commissioners   of  Jiioore 
County,  135  N.  C.  54,  47  S.  E.  136,  Code,  §.1996,  providing  that  county 
commissioners    may   subscribe   to   railroad    stock,   does   not   authorize 
issuance  of  township  bonds  in  aid  of  road  not  yet  begun;  in  dissent- 
inc:  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  478,  69  L.  Ed. 
322,  35  Sup.  Ct.  173,  majority  following  State  decisions  in  determining 
interest  which  State  has  in  fund  administered  by  State  board;  Bueher 
V.  Cheshire  R.  R.  Co.,  125  U.  S.  584,  31  L.  Ed.  799,  8  Sup.  Ct.  978, 
Amy  V.  Watertown,  130  U.  S.  318,  32  L.  Ed.  952,  9  Sup.  Ct.  536,  Gomi- 
ley  V.  Clark,  134  U.  S.  348,  33  L.  Ed.  913,  10  Sup.  Ct.  556,  Halstead  v. 
Buster,  140  U.  S.  277,  36  L.  Ed.  485,  11  Sup.  Ct.  783,  and  Van  Mati-o 
V.  Sankey,  148  111.  552,  39  Am.  St.  Rep.  201,  23  L.  R.  A.  670,  36  K.  £. 
631,  all  following  rule ;  Louisville  etc.  R.  R.  Co.  v.  Palmes,  109  U.  S.  257, 
27  L.  Ed.  926,  3  Sup.  Ct.  201,  holding  Federal  courts  not  bound  by  State 
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decisions  as  to  whether  there  was  a  contract ;  Gibson  v.  Lyon,  115  U.  S. 
446,  29  L.  Ed.  442,  6  Snp.  Ct.  132,  holding  single  judgment  in  ejectmcut 
in  Pennsylvania  is  not  conclusive  in  United  States  courts;  Meriwether 
V.  Muhlenburg  Court,  120  U.  S.  357,  30  L.  Ed.  654,  7  Sup,  Ct.  565, 
following  State  decision  as  to  organization  of  a  tribunal;  German  Sav. 
Bank  v.  Franklin  Co.,  128  U.  S.  538,  82  L.  Ed.  524,  9  Sup.  Ct.  163,  fol- 
lowing decision  of  State  court,  made  before  bonds  were  issued,  constru- 
ing the  statute;  Detroit  v.  Osborne,  135  U.  S.  500,  84  L.  Ed.  262,  10 
Sup.  Ct.  1013,  local  law  as  to  right  to  recover  from  municipality  for 
injuries^ due  to  defect  in  sidewalk  is  binding  on  Federal  courts;  Lowndes 
V.  Huntington,  153  U.  S.  19,  88  L.  Ed.  618,  14  Sup.  Ct.  760,  following 
settled  State  rules  as  to  form,  title  and  special  defenses;  Balkam  v. 
Woodstock  Iron  Co.,  154  U.  S.  189,  88  L.  Ed.  967,  14  Sup.  Ct.  1014,  fol- 
lowing State  decision  as  to  when  statute  of  prescription  began  to  be 
operative;  Barber  v.  Pittsburgh  etc.  Ry.  Co.,  166  U.  S.  100,  41  L.  Ed. 
988,  17  Sup.  Ct.  491,  following  established  rule  as  to  construction  of 
deed ;  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  108,  44  L.  Ed. 
92,  20  Sup.  Ct.  33,  following  State  decision  on  question  of  statutory  law ; 
Dundee  etc.  Trust  Co.  v.  Parrish,  11  Sawy.  96,  24  Fed.  200,  following: 
State  decision  on  constitutionality  of  mortgage  tax  law;  Wheeler  v. 
Sexton,  34  Fed.  155,  considering  sale  of  land,  under  a  power;  Keokuk 
etc.  R.  Co.  V.  County  Court,  41  Fed.  306,  310,  where  question  was  not 
directly  decided,  a  rule  of  property  is  not  established;  Chicago  etc.  Ry. 
Co.  V.  Stahley,  62  Fed.  365,  11  C.  C.  A.  88,  following,  within  a  State, 
its  construction  of  a  statute  of  another  State,  though  adverse  to  the 
construction  there ;  Byrne  v.  Kansas  etc.  R.  Co.,  61  Fed.  616,  24  L.  B.  A. 
701,  9  C.  C.  A.  666,  and  Braun  v.  Board  of  Commissioners  of.  Benton 
County,  66  Fed.  479,  following  State  construction  of  statute;  Cockrill 
V.  Woodson,  70  Fed.  754,  following  State  decision  as  to  effect  of  con- 
veyance directly  to  wife;  Pennsylvania  Life  Ins.  Co.  v.  Mechanics'  etc. 
Trust  Co.,  72  Fed.  419,  88  L,  R.  A.  67,  19  C.  C.  A.  286,  construing  stat- 
ute as  to  materiality  of  representations  to  insurers;  Louisville  Trust  Co. 
V.  Cincinnati,  73  Fed.  730,  following  State  construction  of  statute  as  to 
powers  and  liabilities  of  municipality;  Andrews  v.  Nat.  Foundry  etc. 
Works,  76  Fed.  171,  86  L.  E.  A,  150,  22  C.  C.  A.  110,  following  first 
State  decision  construing  statute;  Ryan  v.  Staples,  76  Fed.  727,  23 
C.  C.  A«  541,  holding  that  single  State  decision  upon  the  common  law 
does  not  establish  a  rule  of  property;  German  Ins.  Co.  v.  Manning,  78 
Fed.  909,  following  State  construction  of  code  as  to  issuing  of  municipal 
bonds;  First  Nat.  Bank  v.  Mitchell,  84  Fed.  92,  following  State  decisions 
on  conflict  of  laws;  Stone  v.  Perkins,  85  Fed.  618,  holding  that  Missouri 
swamp-lands  are  held  in  trust;  Stewart  v.  Morris,  89  Fed.  292,  32 
C.  C.  A.    203,  following  State  decisions  as  to  rules  of  evidence  in  legal 
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action ;  Schnelle  etc.  Lumber  Co.  v.  Barlow,  34  Fed.  856,  Balkham  v. 
Woodstock  Iron  Ck>.,  43  Fed.  652, 11  L.  B.  A.  238,  Perin  v.  Megibben,  53 
Fed.  92,  3  C.  C.  A.  443,  Flora  v.  Anderson,  67  Fed.  187,  Heartfield  v. 
Bridges,  75  Fed.  51,  21  C.  C.  A.  212,  Central  Trust  Co.  v.  Citizens'  etc. 
Ry.  Co.,  82  Fed.  5,  12,  Independent  Dist.  v.  Beard,  83  Fed.  15,  and 
San  Diego  Flume  Co.  v.  Souther,  90  Fed.  168,  32  C.  C.  A.  548,  all  fol- 
lowing State  decisions  as  to  powers  of  irrigation  companies  under  the 
statutes;  Buford  v.  Kerr,  90  Fed.  514,  33  C.  C.  A.  166,  following  State 
decisions  which  constitute  a  n^e  of  property;  In  re  Camp,  91  Fed.  750, 
following  State  decisions  as  to  right  of  partner  to  have  exemptions  set 
aside;  Elizabeth  v.  Central  R.  R.  Co.,  53  N.  J.  L.  497,  22  Atl.  49,  holding 
previous  construction  not  binding  where  statutes  differed;  Congiee 
Construction  Co.  v.  Columbia  Township,  49  S.  C.  5^,  27  S.  E.  572,  hold- 
ing Federal  decisions  construing  State  statute  not  binding  on  State 
courts;  Comstock  v.  Tracey,  46  Fed.  170,  Granniss  v.  Cherokee  Town- 
ship, 47  Fed.  429,  and  National  Fountry  etc.  Works  v.  Oconto  City 
Water  Supply  Co.,  113  Fed.  796,  51  C.  C.  A.  466,  all  arguendo. 

Distinguished  in  BoUes  v.  Brimfield,  120  U.  S.  763,  764,  30  L.  Ed. 
788,  7  Sup.  Ct.  737,  738,  holding  Federal  court  eould  exercise  its  in- 
dependent judgment  as  to  validity  of  curative  statutes. 

Federal  courts  are  not  bound  by  State  court's  construction  of  statute, 
made  after  and  contra  to  decision  by  Circuit  Court,  where  contracts  and 
transactions  have  been  entered  into  prior  to  Judicial  construction. 

Approved  in  Moore-Mansfield  Const.  Co.  v.  Electrical  Installation  Co., 
234  U.  S.  625,  58  L.  Ed.  1506,  34  Sup.  Ct.  941,  reversing  District  Court 
ruling  following  later  decisions  of  State  court;  Kuhn  v.  Fairmont  Coal 
Co.,  215  U.  S.  357,  359,  366,  54  L.  Ed.  233,  234,  237,  30  Sup.  Ct.  140, 
not  bound  by  decision  of  State  court  rendered  after  deed  which  was 
subject  of  controversy  was  made;  Security  Trust  Co.  v.  Black  River 
Nat.  Bank,  187  U.  S.  226,  47  L.  Ed.  154,  23  Sup.  Ct.  57,  holding  non- 
resident owner  of  claim  against  decedent's  estate  cannot  maintain  <suit 
against  administrator  in  Federal  court  where  suit  if  brought  in  State 
court  would  have  been  barred;  Kobey  v.  Hofifman,  229  Fed.  488,  refus- 
ing to  follow  State  law  in  construction  of  contract;  Aetna  Lifo  Ins.  Co. 
V.  Hoppin,  214  Fed.  936,  131  C.  C.  A.  224,  refusing  to  follow  State  deci- 
sions on  rule  in  Shelley's  Case;  Barkley  v.  Hayes,  208  Fed.  334,  refus- 
ing to  follow   State  law  in   determining  rights  of  church   property; 
Foster-Eddy  v.  Baker,  192  Fed.  632,  Federal  court  need  not  wait  for  deci- 
sion of  State  court  in  pending  action;  O'Neil  v.  Wolcott  Min.  Co.,  174 
Fed.  532,  27  L.  B.  A.  (N.  S.)  200,  98  C.  C.  A.  309,  refusing  to  follow 
State  decision  on  question  of  transfer  of  corporate  stock;   Adalbert 
College  V.  Wabash  R.  Co.,  171  Fed.  813,  814,  815,  17  Ann.  Oaa.  1204, 
96  C.  C.  A.  465,  refusing  to  follow  State  decisions  in  determiningr  mort- 
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gage  foreclosure  suits;  Messinger  v.  Anderson,  171  Fed.  792,  794,  96 
C.  C.  A.  445,  refoBing  to  follow  State  court  in  construction  of  will; 
Murray  v.  Wilson  Distilling  Ck).,  164  Fed.  24,  92  C.  C.  A.  1,  refusing 
to  follow  State  decisions  in  enforcement  of  trust;  Fleischmann  Co.  v. 
Murray^  161  Fed.  163,  refusing  to  follow  State  decisions  in  determining 
motion  to  vacate  injunction  and  receiv/ership  proceedings;  Board  of 
Commrs.  of  Onslow  County  v.  Tollman,  145  Fed.  763,  764,  76  C-  C.  A, 
317,  applying  rule  where  at  time  county  railroad  aid  bonds  issued  there 
was  no  State  decision  construing  constitutional  provision  which  it  was 
later  claimed  was  violated  by  statute  under  which  bonds  issued;  Harri- 
son V.  Remington  Paper  Co.,  140  Fed.  388,  5  Ann.  Oas.  314,  8  L.  B.  A. 
(N.  S.)  954,  72  C.  C.  A.  405,  holding  void  Laws  Kan.  1898,  c.  10,  p.  27, 
repealing  prior  statute  giving  stockholder  individual  action  to  enforce 
stockholder's  double  liability  and  substituting  therefor  action  by  re- 
ceiver, as  applied  to  contracts  made  prior  to  its  passage;  Board  of 
Commrs.  of  Henderson  County  v.  Travelers'  Ins.  Co.,  128  Fed.  824,  63 
C.  C.  A.  467,  upholding  county  bonds  valid  at  time  of  issuance  according 
to  law  as  settled  in  State  courts  at  that  time  though  holding  subse- 
quently reversed;  Great  Southern  Fireproof  Hotel  Co.  v.  Jones,  116  Fed, 
799,  54  C.  C.  A.  165,  upholding  Ohio  mechanic's  lien  statute  of  April 
13, 1894,  giving  index>endent  lien  to  subcontractors;  Brunswick  Terminal 
Co.  V.  National  Bank,  112  Fed.  816,  holding  Federal  court  need  not 
follow  State  decision  construing  statute  relating  to  stockholder's  liar 
bility,  where  transaction  before  it,  upon  which  liability  is  asserted, 
occurred  prior  to  such  construction,  and  correctness  of  decision  subse- 
quently doubted  by  court  which  made  it;  Southern  Pine  Co.  v.  Hall,  105 
Fed.  92,  44  C.  C.  A.  363,  holding  where  under  Mississippi  act  of  1871, 
corporation  was  authorized  to  receive  swamp-land  patents  from  State 
on  filing  bond  with  sureties  approved  by  Governor,  and  bond  was  filed, 
signed  by  four  sureties  but  not  by  company  and  approved  by  Governor 
and  patent  issued,  and  later  legislature  recognized  validity  of  patent, 
company  took  title;  Clapp  v.  Otoe  Co.,  104  Fed.  476,  45  C.  C.  A.  579, 
holding  bonds  issued  by  board  of  county  commissioners  in  Nebraska  on 
vote  of  electors  of  precinct  under  Comp.  Stats.  Neb.,  §§  3518-3520,  are 
bonds  of  county  issuing  them;  Forsyth  v.  Hammond,  71  Fed.  453,  18 
C.  C.  A.  175,  Styker  v.  Board  of  Commissioners  of  Grand  County,  77 
Fed.  580,  23  C.  C.  A.  286,  and  Bartholomew  v.  Austin,  85  Fed.  366,  367, 
29  C.  C.  A.  568,  all  following  rule;  City  of  Detroit  v.  Detroit  Ry.,  55 
Fed.  571,  refusing  to  x>ostpone  hearing  in  order  to  await  decision  of 
State  court;  National  Foundry  etc.  Works  v.  Oconto  Water  Co.,  68  Fed. 
1009,  holding  Federal  court  cannot  reverse  its  decision  so  as  to  affect 
rights  of  parties,  in  order  to  conform  to  subsequent  State  decision; 
Louisville.  Trust  Co.  v.  Cincinnati,  76  Fed.  301,  303,  22 »C.  C.  A.  334, 
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Caesar  v.  Capell,  83  Fed.  427,  and  Jones  v.  Great  Southern  etc.  Hotel 
Co.,  86  Fed.  373,  all  holding  State  decision,  construing  State  statute, 
not  binding  upon  Federal  courts,  whore  validity  of  contract  executed 
prior  thereto  is  affected ;  dissenting  opinion  in  Bucki  A  Son  Lumber  Co. 
V.  Fidelity  &  Deposit  Co.,  109  Fed.  407, 48  C.  C.  A.  436,  majority  holding 
under  Fla.  Rev.  Stats.  1892,  §  1646,  reasonable  attorney's  fees  exi)endcd 
by  defendant  in  procuring  dissolution  of  attachment,  aside  from  those 
expended  for  trial  of  main  case,  are  recoverable  as  damages  in  action 
on  attachment  bond;  Detroit  Steel  Cooperage  Co.  v.  Sistersville  Brew- 
ing Co.,  233  U.  S.  718,  68  L.  Ed.  1171,  34  Sup.  Ct.  753,  arguendo. 

Distinguished  in  Peters  v.  Gilchrist,  222  U.  S.  493,  66  L.  Ed.  284.  32 
Sup.  Ct.  122,  foUowiiig  State  courts  in  interpreting  State  statute; 
Eaton  v.  Shiawassee  County,  218  Fed.  593,  134  C.  C.  A.  316,  following 
State  decision  with  reference  to  power  of  board  of,  supervisors  ren- 
dered subsequently;  Wetzell  v.  Paducah,  117  Fed.  651,  holding  act  of 
Kentucky  of  March  17,  1870,  making  it  unlawful  for  judge  to  submit 
more  than  one  tax  proposition  at  any  onis  election,  does  not  apply  to 
bond  election  ordered  by  city  council  under  charter;  Marbury  v.  Ken- 
tucky etc.  Land  Co.,  62  Fed.  356,  10  C.  C.  A.  393,  holding  State  decision 
controls,  though  filed  after  decision  of  Circuit  Court  was  entered,  but 
before  a  decree  of  distribution. 

Wliere  law  has  not  been  settled,  or  In  questloiis  of  general  commercial 
law,  or  when  contracts  have  been  entered  Into,  or  when  no  decision  of  State 
court  has  been  made,  Federal  courts  may  adopt  their  own  interpretation  of 
State  statute,  although  State  courts  may  subsequently  adopt  a  different  one, 
but  will  lean  toward  an  agreement  with  State  courts. 

Approved  in  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S. 
73,  53  L.  Ed.  408,  29  Sup.  Ct.  237,  refusing  to  follow  State  courts  con- 
trary to  Federal  rulings  on  question  of  purchase  of  bonds;  Mead  y. 
Portland,. 200  U.  S.  163,  50  L.  Ed.  420,  26  Sup.  Ct.  171,  following  State 
decision  construing  statute  as  legislative  change  of  grade ;  Tampa  Water- 
works Co.  V.  Tampa,  199  U.  S.  244,  50  L.  Ed.  173,  26  Sup.  Ct.  23,  fol- 
lowing State  decision  that  city,  by  contract  with  water  company,  could 
not  deprive  itself  of  right  to  regulate  rates  conformably  with  State 
statute  passed  to  carry  into  effect  constitutional  provision  in  force  when 
contract  made ;  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  193  U.  S. 
542,  644,  547,  48  L,  Ed.  785,  786,  787,  24  Sup.  Ct.  576,  upholding  Ohio 
Rev.  Stats.,  §§  3184-3185a,  relating  to  mechanics'  liens;  Julian  v.  Cen- 
tral Trust  Co.,  193  U.  S.  103,  48  L.  Ed,  635,  24  Sup.  Ct.  399,  State  de- 
cision that  property  covered  by  blanket  mortgage  of  railroad  remains 
liable  after  Federal  foreclosure  sale  for  debts  thereafter  accruing  against 
mortgagor  is  not  conclusive  on  Federal  courts ;  Stanley  County  v.  Coler, 
190  U.  S.  444,  445,  47  L.  Ed.  1131.  1132.  23  Sup.  Ct.  814  (affirming  113 
Fed.  708  V  holding  North  Carolina  decision  construing  statute  and  hold- 
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in^  invalid  county  railroad  aid  bonds,  which  had  been  issued  thereunder 
and  sold  to  bona  fide  purchaser,  is  not  binding  on  Federal  courts ;  Yazpo 
&  M.  V.  R.  R.  Co.  V.  Adams,  181  U.  S.  583,  46  L.  Ed.  1012,  21  Sup.  Ct, 
730,  determining. tax  exemptions  under  Mississippi  statutes;  Freeport 
Water  Co.  v.  Freeport,  180  U.*  S.  595,  597,  45  L.  Ed.  687,  688,  21  Sup. 
Ct.  496,  4.97,  holding  act  of  Illinois  of  April  9,  1872,  empowering  cities 
to  contract  with  water  companies  for  supply  of  water  for  public  use 
for  period  not  exceeding  thirty  years,  and  Illinois  act  of  April  10, 
1872,  empowering  cities  to  authorize  construction  and  maintenance  of 
water-works  at  such  rates  as  may  be  fixed  by  ordinance  and  for  period 
of  not  more  than  thirty  years,  did  not  authorize  contract  giving  com- 
pany right  to  charge  certain  rate  for  thirty-six  years;  Mitchell  v.  First 
Nat.  Bank,  180  U.  S.  481,  45  L.  Ed.  632,  21  Sup.  Ct.  422,  holding  appear- 
ance in  State  court  of  claimant  against  insolvent's  estate  whose  claim  is 
denied  by  highest  State  court  precludes  claimant  from  thereafter  pro- 
ceeding against  insolvent  in  Federal  court  in  suit  begun  before  pro- 
ceedings in  State  court  begun ;  John  Deere  Plow  Co.  v.  Mowiy,  222  Fed. 
7,  137  C.  C.  A.  539,  refusing  to  follow  State  law  in  determining  con- 
ditional sale;  Raich  v.  Truax,  219  Fed.  284,  it  is  duty  of  Federal  court 
to  pass  upon  validity  of  State  statute  forbidding  employment  of  aliens; 
Van  Dyke  v.  Geary,  218  Fed.  116,  refusing  to  follow  State  law  in  deny- 
ing validity  of  State  corporation  commission;  Helm  v.  Zarecor,  213 
Fed.  655,  657,  decision  of  State  court  on  validity  of  attempted  union 
between  two  church  organizations  is  not  binding;  Mechanics'  American 
Nat.  Bank  v.  Coleman,  204  Fed.  29,  122  C.  C.  A.  338,  refusing  to  follow 
State  law  in  determining  question  of  attorney's  fees  in  note;  Guernsey 
V.  Imperial  Bank,  188  Fed.  303,  40  L.  R.  A.  (N.  S.)  877,  110  C.  C.  A. 
278,  refusing  to  follow  State  law  on  question  of  notice  of  dishonor  of 
promissory  note;  First  Nat.  Bank  v.  Liewer,  187  Fed.  19,  109  C.  C.  A, 
70,  refusing  to  follow  State  law  on  alteration  of  promissory  note; 
Sheppey  v.  Stevens,  177  Fed.  490,  refusing  to  follow  State  law  in  con- 
struing contract  against  public  policy ;  Snare  &  Triest  Co.  v.  Friedman, 
169  Fed.  12,  40  L.  R.  A.  (N.  S.)  367,  94  C.  C.  A.  369,  Force  v.  Standard 
Silk  Co.,  160  Fed.  1011,  both  refusing  to  follow  State  decision  on  ques- 
tion of  negligence  in  personal  injury  case ;  H.  Scherer  &  Co.  v.  Everest, 
168  Fed.  832,  94  C.  C.  A.  346,  refusing  to  follow  State  decisions  regard- 
ing taking  for  debt  as  consideration  of  note;  Continental  Securities  Co. 
V.  Interborough  Rapid  Transit  Co.,  165  Fed.  961,  refusing  to  follow 
State  decisions  in  construing  statute  consolidating  corporations;  Con- 
verse V.  Mears,  162  Fed.  771,  refusing  to  follow  State  court  regarding 
nature  of  liability  imposed  on  stockholders  of  corporation;  Forest  Pro- 
ducts Co.  V.  Russell,  161  Fed.  1007,  refusing  to  follow  State's  decisions 
in  determining  statutory  rights  of  lessee  to  school  lands;  Johnson  v. 
Charles  D.  Norton  Co.,  159  Fed.  365,  86  C.  C.  A.  361,  refusing  to  follow 
State  decisions  construing  contracts  of  guaranty ;  Venner  v.  Great  North- 
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em  Ry«  Co.,  153  Fed.  416,  refusing  to  follow  State  decisions  in  stock- 
holders' suit  against  corporation;  Board  of  Commrs.  of  Hertford  County 
V.  Tome,  153  Fed.  86,  82  C.  C.  A.  215,  refusing  to  follow  State  decision 
construing  State  statute  in  which  impairmen1>  of  contract  is  in  issue; 
Northwestern  Sav.  Bank  v.  Centreville  Station,  143  Fed.  86,  74  C.  C.  A. 
275,  in  action  on  town  bonds  by  bona  fide  purchaser,  State  decisions 
holding  bonds  invalid,  rendered  after  issuance  and  sale  of  bonds  in  con- 
troversy, to  which  plaintiff  not  party,  do  not  govern  his  rights;  Man- 
kato  V.  Barber  Asphalt  Pav.  Co.,  142  Fed.  337,  73  C.  C.  A.  439,  refusing 
to  follow  State  decision  holding  city  street  improvement  contract  void 
where  decision  rendered  after  performance  of  contract;  Westinghouse 
Air  Brake  Co.  v.  Kansas  City  So.  Ry.  Co.,  137  Fed.  35,  71  C.  C.  A.  1, 
under  Mo.  Rev.  Stats.,  §  4239  et  seq.,  one  furnishing  materials  to  rail- 
road without  State  is  entitled  to  lien  on  its  property  in  State ;  Wicomico 
Co.  Commrs.  v.  Bancroft,  135  Fed.  983,  70  C.  C.  A.  287,  construing  Code 
Md.  1888,  art.  XXUI,  §§  187,  188,  providing  for  reorganization  of  rail- 
road sold  on  foreclosure,  with  reference  to  exemption  from  taxation; 
Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  909,  determining  power 
of  municipality  to  issue  bonds  under  South  Dakota  constitutional  pro- 
vision limiting    indebtedness;    Columbia  Ave.   Sav.  Fund  etc.   Co.   v. 
Dawson,  130  Fed.  166,  applying  rule  in  determining  validity  of  contract 
by  city  for  annual  hydrant  rental  for  term  of  years;  York  v.  Washburn, 
129  Fed.  569,  64  C.  C.  A.  132,  Federal  courts  bound  by  State  decision 
as  to  whether  oral  contract  for  lease  of  realty  for  more  than  year  not 
complying  with  statute  of  frauds  is  void  or  unenforceable  at  election 
of  parties;  Board  of  Councilmen  of  City  of  Frankfort  v.  Deposit  Bank 
of  Frankfort,  124  Fed.  24,  59  C.  C.  A.  538,  holding  Circuit  Court  decree 
based  on  estoppel  created  by  State    judgment,   and  which  has  been 
a€&rmed  by  Supreme  Court,  will  not  be  reversed  because  State  court 
reversed  judgment  of  estoppel,  where  when  rendered  such  judgment  was 
in  accordance  with    State    decisions;    Bancroft  v.   Wicomico  County 
Commrs.,  121  Fed.  882,  holding  Code  Pub.  Gen.  Laws  Md.,  art  XXIII, 
§§  187,  188,  providing  that  on  sale  of  railroad  under  mortgage  pur- 
chaser shall  be  authorized  to  form    corporation  with  all    powers  and 
immunities  of  original  owner,  passes  to  succeeding  corporation  tax  ex- 
emption; City  Water  Supply  Co.  v.  City  of  Ottumwa,  120  Fed.  314, 
holding  where  Circuit  Court  of  Appeals  in  suit  by  taxpayer  determined 
that  contract  made  by  city  was  void,  such  decision  is  binding  on  Circuit 
Court  in  subsequent  suit  between  same  parties  involving  different  con- 
tract but  one  made  pursuant  to  same  ordinance,  notwithstanding  con- 
trary State  decision;  United  States  Sav.  &  L.  Co.  v.  Harris,  113  Fed. 
38,  holding  Federal  court  not  bound  to  follow  State  court  decision  in 
determining  law  governing  loan,  between  loan  association  of  one  8tate 
and  member  residing  in  State  where  court  is  sitting,  secured  by  mort- 
gage on  land  in  latter  State;  Independent  School  Dist.  v.  Rew,  111  Fed. 
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11,  55  L.  B.  A.  864,  49  C.  C.  A.  198,  determining  validity  of  municipal 
bonds  containing  recital  of  issuance  pursuant  to  legislative  authority 
for  purpose  of  refunding  municipality's  debt;  Philadelphia  ▼.  Atlantic 
etc.  Tel.  Co.,  102  Fed.  258,  42  C.  C.  A.  325,  holding  where  defendant 
contests  validity  of  city  ordinance  on  ground  that  license  charges  im- 
posed by  it  are  unreasonably  high  and  plaintiff's  evidence  shows  large 
additional  expenses  incurred  by  city,  by  reason  of  defendant 's  poles  and 
wires,  and  this  evidence  is  not  by  defendant,  court  should  direct  verdict 
for  plaintiff;  Southern  Ry.  Co.  v.  North  Carolina  Corp.  Com.,  99  Fed. 
165,  construing  S.  C.  Railroad  Commission  Act  of  1891;  Old  Dominion 
Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  175,  40  L.  B.  A.  (N.  S.) 
314,  89  N.  E.  200,  decision  of  Federal  Supreme  Court  on  full  faith  and 
credit  clause  binding  on  State  court;  dissenting  opinion  in  Muhlker  v. 
New  York  etc.  R.  R.  Co.,  197  U.  S.  574,  49  L.  Ed.  879,  25  Sup.  Ct.  522, 
majority  holding  owner  of  realty  abutting  on  city  street  who  acquired 
title  when  State  courts  had  decided  that  one  so  situated  had  contract 
right  to.  light  and  air  is  protected  against  impairment  of  easements  by 
change  of  railroad  to  elevated  road  in  compliance  with  subsequent  stat- 
ute; Rollins  V.  Lake  County,  34  Fed.  845,  following  rule;  Pana  v. 
Bowler,  107  U.  S.  541,  27  L.  Ed,  429,  2  Sup.  Ct.  714,  refusing  to  follow 
State  decision  where  to  do  so  would  overrule  uniform  decisions  of  this 
court ;  Flash  v.  Conn,  109  U.  S.  379,  27  L.  Ed.  969,  3  Sup.  Ct.  268,  fol- 
lowing State  interpretation  of  statute,  in  suit  to  enforce  the  liability 
in  another  State;  County  Commrs.  of  Buncombe  v.  Tommey,  115  U.  S. 
127,  29  L.  Ed.  307,  5  Sup.  Ct.  629,  refusing  to  accept  as  conclusive,  an 
opinion  delivered  after  the  rights  of  the  parties  had  become  fixed; 
Liverpool  etc.  Steam  Co,  v.  Phenix  Ins.  Co.,  129  U.  S.  443,  32  L.  Ed. 
793,  9  Sup.  Ct.  472,  not  following  State  decisions  as  to  stipulation  re- 
lieving carrier  from  negligence;  Randolph  v.  Quidnick  Co.,  135  U.  S. 
463,  34  L.  Ed.  204,  10  Sup.  Ct.  657,  inclining  toward  decision  of  State, 
where  insolvent  resided,  as  to  validity  of  assignment;  Clark  v.  Bever, 
139  U.  S.  117,  35  L.  Ed.  97,  11  Sup.  Ct.  475,  Federal  courts  have  equal 
jurisdiction  with  State  courts  to  determine  questions  of  general  law,  but 
lean  toward  an  agreement  with  State  rule;  Miller  v.  Ammon,  145  U.  S. 
423,  36  L.  Ed.  761,  12  Sup.  Ct.  886,  following  decision  of  State  court, 
holding  ordinance  valid ;  Huntington  v.  Attrill,  146  U.  S.  683,  36  L.  Ed. 
1133,  13  Sup.  Ct.  234,  whether  State  statute  is  x>enal  is  to  be  determined 
by  court  called  upon  to  enforce  it;  Baltimore  etc.  R.  R.  Co.  v.  Baugh, 
149  U.  S.  372,  373,  37  L.  Ed.  776,  776,  13  Sup.  Ct.*  915,  916,  refusing  to 
be  bound  by  State  decisions  on  question  of  fellow-servant;  Folsom  v. 
Township  Ninety-six,  159  U.  S.  624,  40  L,  Ed.  283,  16  Sup.  Ct.  178,  hold- 
ing statute,  notwithstanding  State  decision,  to  be  valid  as  to  bonds 
issued  before  that  decision;  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S. 
137,  42  L.  Ed.  692,  18  Sup.  Ct.  290,  holding  liability  of  carrier  a  question 
XI— 68 
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of  general  law ;  In  re  Wo  Lee,  11  Sawy.  437,  holding  Circuit  Court  should 
not  overrule  State  judgment  where  there  is  reasonable  ground  for  doubt ; 
The  City  of  New  Bedford,  20  Fed.  62,  holding  decision  of  court  within 
'that  district  should  be  followed;  Every  v.  Mexican  etc.  Ry.  Co.,  81  Fed. 
302,  38  L.  R.  A.  387,  26  C.  C.  A.  407,  holding  decision  of  State  court  not 
controlling  on  question  of  international  comity;  Venner  v.  Atchison 
etc.  R.  Co.,  28  Fed.  587,  holding  State  decisions  interpreting  statute 
granting  powers  on  a  corporation,  while  not  conclusive  on  Federal 
courts,  are  not  persuasive;  Johnston  v.  Western  Union  Tel.  Co.,  33  Fed. 
364,  deciding  at  its  own  discretion,  liability  of  telegraph  company;  New 
Orleans  Water  Co.  v.  Southern  Brewing  Co.,  36  Fed.  835,  following  State 
decision;  Russell  v.  Lamb^  49  Fed.  774,  holding  decree  in  State  court 
was  a  bar  to  suit  in  Federal  court;  Bank  of  Edgefield  v.  Farmers'  etc. 
Mfg.  Co.,  52  Fed.  103,  18  L.  B.  A.  203,  2  C.  C.  A.  637,  holding  that 
notice  of  equities  is  a  question  of  general  law;  Farmers'  Nat.  Bank  ▼. 
Sutton  M^.  Co.,  52  Fed.  193,  17  L,  R.  A.  597,  3  C.  C.  A.  1,  holding  Fed- 
eral courts  should  give  weight  to  State  decisions  on  matters  of  general 
law;  Pleasant  Twp.  v.  Aetna  Life  Ins.  Co.,  138  U.  S.  73,  34  L.  Ed.  867, 
11  Sup.  Ct.  217,  and  Chisolm  v.  Caines,  67  Fed.  295,  where  later  State 
decision  impairs  a  rule  of  property  Federal  oourt  will  exercise  its  own 
judgment;  Harrison  v.  Hartford  Fire  Ins.  Co.,  67  Fed.  302,  refusing  to 
follow  State  construction  of  code  as  to  limitation  of  actions;  Truman  v. 
Weed,  67  Fed.  648,  14  C.  C.  A.  595,  rejection  of  State  decision  will  not 
prevent  its  application  by  Federal  courts  to  existing  rights;  Wilson  ▼. 
Ward  Lumber  Co.,  67  Fed.  682,  refusing  to  follow  later  State  decision 
adverse  to  established  title;  Manhattan  Life  Ins.  Co.  v.  Broughton,  109 
U.  S.  126,  27  L.  Ed.  880,  3  Sup.  Ct.  101,  Tod  v.  Kentucky  etc.  Land  Co., 
57  Fed.  65,  Phipps  v.  Harding,  70  Fed.  471,  SO  L.  R.  A.  516,  17  C.  C.  A. 
203,  Federal  courts  are  not  bound  by  State  decision  on  general  law; 
Newport  News  etc.  Co.  v.  Howe,  52  Fed.  366,  3  C.  C.  A.  121,  and  Jones 
V.  Great  Southern  etc.  Hotel  Co.,  79  Fed.  479,  482,  refusing  to  follow 
State  decision  affecting  prior  rights;  Union  Pac.  Ry.  Co.  v.  Yates,  79 
Fed.  589,  40  L.  R.  A.  559,  25  C.  C.  A.  103,  holding  State  construction 
of  common-law  rules  of  evidence  not  binding ;  Eastern  Building  etc.  Assn. 
v.  Bedford,  88  Fed.  13,  enforcing  a  valid  contract  nonenforceable  in 
State  court;  Brunswick  Terminal  Co.  v.  Nat.  Bank,  88  Fed.  611,  re- 
fusing to  follow  State  decision  upon  question  of  general  law;  Speer  v. 
County  Commrs.  of  Kearney  County,  88  Fed.  760,  32  C.  C.  A.  101,  re- 
fusing to  follow  State  judicial  construction  of  statute,  where  there  was 
a  judicial  construction  which  seemed  to  authorize  contract;  Anderson  t. 
Santa  Clara,  116  U.  S.  362,  29  L.  Ed.  635,  6  Sup.  Ct.  416,  and  Coler  ▼. 
Board  of  Commrs.  of  Stanly  County,  89  Fed.  261,  refusing  to  follow 
later  decisions  where  bonds  were  valid  by  existing  decisions;  Loeb  v. 
Trustees  of  Columbia,  91  Fed.  43,  44,  holding  Federal  courts  will  not 
give  a  retroactive  eflFect  to  State  decisions;  In  re  Camp,  91  Fed.  748, 
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following  State  decisions  as  to  right  of  partner  to  have  exemptions  set 
aside ;  Dygert  v.  Vermont  etc.  Trust  Co.,  94  Fed.  915,  37  C.  C.  A.'  389, 
refusing  to  follow  State  decision  on  usury  in  absence  of  statute;  In  re 
Morgan,  26  Colo.  415,  77  Am.  St.  Bep.  269,  47  L.  R.  A.  52,  58  Pac.  1081, 
holding  decision  of  Utah  not  binding;  Greenwood  v.  Westport,  63  Conn. 
603,  60  Fed.  576,  holding  Federal  courts  bound  by  local  policy  as  to 
powers  and  liabilities  of  municipalities;  Billgery  y.  Land  Trust  of 
Indianapolis,  48  La.  Ann.  898,  19  South.  923,  in  absence  of  pertinent 
decision.  Circuit  Court  could  construe  State  statute ;  Lookout  Mt.  R.  Co. 
V.  Houston,  44  Fed.  450,  and  Island  Transp.  Co.  v.  City  of  Seattle,  205 
Fed.  995,  both  arguendo. 

Distinguished  in  Yocum  v.  Parker,  134  Fed.  213,  67  C.  C.  A.  227,  will 
devising  land  to  son  absolutely,  with  understanding  that  if  he  die  with- 
out l^al  issue  lands  shall  pass  to  others,  gave  son  fee  simple  divestable 
on  his  dying  without  living  issue;  Forsyth  v.  Hammond,  166  U.  S.  519, 
$20,  41  L.  Ed.  1100,  17  Sup.  Ct.  670,  671,  holding  matter  of  territorial 
boundaries  of  a  municipality  is  local;  Wade-  v.  Travis  County,  174 
U.  S.  509,  43  L.  Ed.  1060,  19  Sup.  Ct.  719,  where  decisions  which,  after 
issue,  threw  doubt  upon  bonds,  were  followed  by  decisions  supporting 
them;  Western  Union  Tel.  Co.  v.  Poey^  64  Fed.  12,  and  Sanford  v.  Poe, 
69  Fed.  548,  16  C.  C.  A.  305,  where  Circuit  Court  declared  statute  void,  . 
then  State  court  upheld  it,  Federal  court,  in  case  involving  no  prior 
contract  rights,  must  follow  State  decision. 

Impairment  of  obligation  of  contralsts  by  judicial  decision.  Note, 
4  Ann.  Gas.  94. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Gas.  1211,  1212,  1213. 

Change  of  decision  of  Qtate  court  as  impairment  of  contract.  Note, 
16  L.  R.  A.  646. 

Questions  of  State  law  as  to  which  State  court  decisions  must,  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  389,  391,  392,  397,  398,  409. 

Miscellaneous.    Cited  in  Parkey  v.  Ramsey,  111  Tenn.  308,  76  S.  W. 
813,  effect  of  mistake  on  estoppel. 

107  U.  S.  38-69,  27  L.  Ed.  370,  2  Sup.  Ct.  44,  TUBNEB  v.  MABYI.AMD. 

Act  of  Maryland  of  1864,  providing  for  the  Inspection  of  tobacco,  and 
stamping  of  hogsheads  to  be  shipped  out  of  the  State,  Is  not  violation  of 
article  In  Ctonstitutlon  as  to  Impost  or  duties  placed  on  exports,  or  as  to 
power  of  Oongress  to  regulate  commerce. 

Approved  in  Armour  &  Co.  v.  City  Council  of  Augusta,  134  Ga.  181, 
27  L.  R.  A.  (N.  ff.)  676,  67  S.  E.  419,  denying  validity  of  municipal 
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ordinanee  providing  for  inspection  of  meal ;  Bazemore  t.  State,  121  Ga. 
621,  49  S.  E.  701,  upholding  act  regulating  sale  of  seeded  cotton ;  State 
y.  Butterfield  Live  Stock  Co.,  17  Idaho,  446,  1S4  Ain.  St.  Rep.  268,  26 
L.  R.  A.  (N.  S.)  1224,  106  Pac.  457,  denying  validity  of  grazing  tax  on 
foreign  sheep;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  44, 
100  N.  E.  344,  upholding  State  regulation  providing  grahiron  equipment 
for  locomotive  and  cars;  D.  E.  Poote  &  Co.  v.  Stanley,  117  Md.  344, 
82  Atl.  383,  upholding  validity  of  inspection  of  oysters  shipped  from 
neighhoring  State;  Territory  v.  Denver  etc.  R.  R.  Co.,  12  N.  M.  434, 
78  Pac.  76,  upholding  act  of  1901  for  inspection  of  hides  of  animals 
killed   at  slaughter-houses;   State  v.  Dannenberg,  161   N.  C.  723,  26 
L.  R.  A.  (N.  8.)  890,  66  S.  E.  303,  and  Campbell  v.  City  of  Thomas- 
ville,  6  Ga.  App.  229,  231,  64  S.  E.  823,  824,  both  upholding  regulation  of 
sale  of  ^'near^'  beer;  Morris-Scarboro-Moffitt  Co.  v.  Southern  Exp.  Co., 
146  N.  C.  173,  16  L.  R.  A.  (N.  8.)  983,  59  S.  E.  669,  upholding  penalty 
for  failure  of  carrier  to  adjust  freight  loss  in  specified  time;  Ouachita 
Packet  Co.  v.  Aiken,  121- U.  S.  447,  SO  L.  Ed.  978,  7  Sup.  Ct.  909,  uphold- 
ing ordinance  imposing  wharfage  at  so  much  x)er  ton;  Covington  etc. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  88  L.  Ed.  ^66,  14  Sup.  Ct.  1089, 
holding  State  could  not  regulate  bridge,  which  was  an  instrument  of 
,  commerce;  Patapsco  Guano  Co.  v.  North  Carolina,  171  U.  S.  356,  43 
L.  Ed.  195,  18  Sup.  Ct.  866,  upholding  act  for  inspection  of  fertilizers; 
In  re  Barber,  39  Fed.  650,  holding  statute  excluding  meat  to  be  invalid ; 
Patapsco  Guano  v.  Board  of  Agriculture,  52  Fed.  694,  695,  696,  holding 
State  can  provide  that  certain  articles  shall  not  be  sold  within  its 
limits  without  inspection,  and  place  charge  thereof  upon  seller ;  Jamieson 
V.  Indian  etc.  Oil  Co.,  128  Ind.  579,  12  L.  R.  A.  660,  28  N.  E.  84,  uphold- 
ing laws  regulating  the  transportation  of  natural  gas;  State  v.  Pitts- 
burg etc.  Coal  Co.,  41  La.  Ann.  472,  473,  6  South.  224,  holding  statute 
requiring  the  inspection  of  a  commodity  to  secure  a  proper  measure- 
ment is  an  inspection  law;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C. 
282,  26  Am.  St.  Rep.  572,  14  L.  R.  A.  597,  14  S.  E.  80,  upholding  statute 
penalizing  railroad  for  a  failure  to  ship  freight  within  five  days ;  Voight 
V.  Wright,  141  U.  S.  66,  35  L.  Ed.  639,  11  Sup.  Ct.  857,  and  Simpson  v. 
Shepard,  230  U.  S.  408,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (K.  8.)  1151, 
57  L.  Ed.  1545,  33  Sup.  Ct.  729,  both  arguendo. 

Distinguished  in  State  v.  Ferrandau,  130  La.  1042,  Ann.  Oas.  1913D, 
1170,  58  South.  872,  denying  validity  of  inspection  of  oysters  shipped 
out  of  State. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  8t.  Rep.  885,  888. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  A2n.  8t.  R^.  552,  566. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  R.  A.  (N.  S.)  186. 
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Maryland  act  of  1864,  for  ixupeotion  of  tobacco,  and  stamping  of  hoga- 
heada,  is  an  inspection  law,  though  no  provision  is  made  for  opening  the 
package  and  eTamlntng  its  contents. 

Approved  in  Bowman  t.  Chicago  etc.  Ry.  Co.,  125  U.  S.  488,  81  L.  EcL 
708,  8  Sup.  Ct.  700,  holding  statate  forbidding  common  carriers  to  bring 
intoxicating  liquors  into  the  State,  without  a  certificate,  etc.,  to  be 
invalid ;  Leisy  v.  Hardin,  135  U.  S.  113,  34  L.  Ed.  ISS,  10  Sup.  Ct.  685, 
holding  statute  forbidding  sale  of  liquor,  invalid  as  applied  to  original 
packages.    ^ 

Charge  of  outrage  in  act  of  Maryland,  1864,  providing  for  inspection  of 
tobacco,  is  an  inspection  duty,  within  the  meaning  of  the  Oonstitution. 

Approved  in  Oyster  Police  Steamers  of  Maryland,  31  Fed.  765,  hold- 
ing vessels  used  by  Maryland  to  enforce  its  fishery  laws,  are  liable  to 
inspection. 

Quaere,  whether  it  is  not  exclusively  the  province  of  Oongress  to  decide 
whether  a  charge  or  duty,  under  an  inspecftion  law,  is  or  is  not  excessive. 

Approved  in  D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S.  506,  68  L.  Ed. 
702,  34  Sup.  Ct.  377,  upholding  act  determining  cost  of  inspection; 
Patapsco  Guano  Co.  v.  North  Carolina,  171  U.  S.  351,  48  L.  Ed.  193,  18 
Sup.  Ct.  864,  arguendo. 

Miscellaneous.  Cited  in  People  v.  Compagnie  Generale  Transatlan- 
tique,  107  U.  S.  61,  27  L.  Ed.  884,  2  Sup.  Ct.  89,  and  Patapsco  Guano 
Co.  V.  Board  of  Agriculture,  52  Fed.  699,  referring  to  note  collecting 
authorities  on  inspection  laws. 

107  U.  S.  69-63,  27  L.  Ed.  383,  2  Sap.  Ot.  87,  PEOPLE  v.  OOMPAaNIK 
OENEBAIiE  TSAKSATLANTIQXTE. 

Statute  of  New  York  of  1881,  levying  tax  of  one  dollar  upon  every 
alien  passenger  coming  on  a  vessel  from  a  fbreign  country,  and  making 
vessel  liable  for  same,  is  a  regulation  of  commerce  and  void.  . 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  344,  373,  45  L.  Ed.  227, 
238,  21  Sup.  Ct.  132,  143,  upholding- Tennessee  act  of  1897,  prohibiting 
importation  of  cigarettes;  William  R.  Compton  Co.  v.  Allen,  216  Fed. 
548,  denying  validity  of  Iowa  **Blue  Sky  Law";  ArmOur  &  Co.  v.  City 
Council  of  Augusta,  134  Ga.  189,  27  L.  R.  A.  (N.  8.)  676,  67  S.  £.  422, 
denying  validity  of  meat  inspection  law ;  Williams  v.  Fears,  110  Ga.  591, 
35  S.  E.  701,  upholding  act  of  1898,  taxing  emigrant  agent;  Kucker  v. 
Sunlight  Oil  etc.  Co.,  230  Pa.  534,  Ann.  Oaa.  1912A,  508,  79  Atl.  749, 
denying  validity  of  oil  inspection  statute;  Parkersburg  etc.  Transp.  Co. 
V.  Parkersburg,  107  U.  S.  702,  705,  27  L.  Ed.  588,  589,  2  Sup.  Ct.  741, 
744,  upholding  ordinance  prescribing  rates  of  wharfage;  Head-Money 
Cases,  112  U.  S.  593,  28  L.  Ed.  802,  5  Sup.  Ct.  251  (affirming  21  Blatchf. 
464, 18  Fed.  138),  holding  per  capita  license  tax  on  vessels  bringing  alien 
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passengers  is  a  regalation  of  commerce ;  Minnesota  ▼.  Barber,  136  TJ.  S. 
319,  34  L.  Ed.  458,  10  Sup.  Ct.  864,  holding  invalid,  statute  requiring 
stock  to  be  inspected  within  the  State  before  meat  can  be  sold;  Voigbt 
V.  Wright,  141  U.  S.  65,  85  L.  Ed.  689,  11  Sup.  Ct.  856,  holding  invalid, 
Virginia  statute  requiring  the  inspection  of  flour  brought  from  other 
States;  People  v.  Pacific  Mail  Steamship  Co.,  16  Fed.  345,  holding  in- 
;  valid,  statute  requiring  payment  of  fifty  cents  for  each  passenger  in- 
spected; Louisville  etc.  R.  Co.  v.  Railroad  Commission  of  Tennessee, 
19  Fed.  711,  holding  invalid,  statute  attempting  to  r^ulate  rates  ^  for 
transportation  of  goods  and  persons  from  one  State  to  another;  dis- 
senting opinion  in  Leisy  v.  Hardin,  135  XJ.  S.  147,  34  L.  Ed.  146, 10  Sup. 
Ct.  698,  majority  holding  invalid,  statute  forbidding  sale  of  liquor  in. 
original  packages. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  A21L  St.  Rep.  549,  560. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
668. 

An  inspection  1b  something  whicdi  caa  be  accomplidied  by  looking  at, 
or  weighing  or  measuring  the  thing  to  be  inspected,  or  applyng  to  it  at  once 
some  crucial  test. 

Approved  in  D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S.  503,  507,  58 
L.  Ed.  701,  703,  34  Sup.  Ct.  377,  Maryland  oyster  inspection  tax  of  1910 
held  invalid;  Territory  v.  Denver  etc.  R.  Co.,  12  N.  M.  434,  78  Pac.  76, 
upholding  act  of  1901  providing  for  inspection  of  hides  of  animals 
killed  at  slaughter-houses;  Hospes  v.  O'Brien,  24  Fed.  147,  upholding 
statute  for  the  inspection  of  logs;  Robertson  v.  McGough,  118  Ala.  167, 
24  South.  397,  holding  invalid,  act  authorizing  State  auditor  to  appoint 
a  district  inspector  of  oil. 

A  State  cannot  make  a  law  designed  to  raise  money  to  support  paupen, 
detect  crime,  etc.,  by  levying  a  tax  on  foreigM  inmiigrants,  inspectloii  law, 
caUing  It  so  in  the  title. 

Approved  in  Donald  v.  Scott,  74  Fed.' 861,  holding  State  law  forbid- 
ding keeping,  etc.,  of  untested  liquors,  invalid  as  applied  to  those  senf 
from  other  States. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  59. 

107  U.  S.  64-68,  27  L.  Ed.  352,  2  Sup.  Ct.  39,  imiTED  STATES  ▼.  TELUSB. 

Congress  has  right  to  give,  withhold,  distribute  or  recaU  a  pension,  at 
its  discretion. 

Approved  in  In  re  Hoag,  227  Fed.  479,  city  x)ension  is  not  an  asset 
passing  to  hands  of  trustee  in  bankruptcy;  Sacramento  Orphanage  etc. 
Home  V.  Chambers,  25  Cal.  App.  543,  144  Pac.  320,  upholding  charitablo 
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benefits  to  native-bom  orphan  children  of  foreign  parents;  Macfarland 
V.  Bieber,  32  App.  D.  C.  520,  upholding  cancellation  of  fire  pension  for 
failure  to  comply  with  notice;  Lochren  v.  United  States,  6  App.  D.  C. 
510,  upholding  power  of  commissioner  of  pensions  to  reduce  rating  fixed 
by  his  predecessor  in  ofSce;  United  States  v.  Carlisle,  5  App.  D.  C.  146, 
upholding  repeal  of  sngar  bounty  law ;  Pecoy  v.  City  of  Chicago,  265  HI. 
80,  106  N.  E.  436,  police  pensions  held  not  vested  rights;  Whitaker  v. 
Clausen,  57  Wash.  269,  106  Pac.  745,  denying  right  of  executor  to  claim 
pension  of  one  dying  before  allowance  thereof;  Frisbie  v.  United  States, 
157  U.  S.  166,  39  L.  Ed.  659,  15  Sup.  Ct.  588,  upholding  law  forbidding 
agent  prosecuting  elaim  for  pension  to  receive  more  than  ten  dollars 
as  fee. 

Distinguished  in  Qibbs  v.  Minneapolis  Fire  etc.  Assn.,  125  Minn.  176, 
Ann.  Oas.  19160,  749,  145  N.  W.  1076,  upholding  right  of  widow  to  fire- 
man's pension;  Stevens  v.  Minneapolis  Fire  Assn.,  124  Minn.  384,  50 
L.  B.  A.  (N.  S.)  1018,  145  N.  W.  36,  upholding  fire  department  pension 
as  vested. 

Vested  right  of  jiensioner  to  x)en8ion.    Note,  Ann.  Oas.  19150|  751, 
752. 

Vested  right  in  pension.    Note,  50  L.  R.  A.  (N.  S.)  1019, 

107  IT.  S.  69-84,  27  Ik  Ed.  391,  2  Sup.  Ot.  196,  OUBHINO  ▼.  LAIRD. 

Final  decree  of  acquittal  and  restitution  to  only  claimant  determines 
only  question  of  prize  or  no  prize,  and  not  the  title  to  the  property,  and] 
another  person  conducting  the  defense  in  behalf  of  claimants,  without  dis- 
closing his  own  title  under  a  bill  of  sale  from  claimant,  is  not  estopped  to 
contest  claimant's  title  in  subsequent  suit,  brought  by  hitter's  creditors. 

Approved  in  Hobbs  v.  McLean,  117  U.  S.  580,  29  L.  Ed.  945,  6  Sup.  Ct. 
876,  holding  parties  not  estopped  by  their  declarations  in  Court  of  Claims 
from  setting  up  their  interest  in  this  suit. 

Miscellaneous.  Cited  in  In  re  Louisville  Underwriters,  134  U.  S.  490, 
33  L.  Ed.  993,  10  Sup.  Ct.  588,  and  The  L.  B.  X.,  88  Fed.  293,  a  case 
where  garnishment  seems  to  have  been  treated  as  in  lieu  of  personal 
service. 

107  U.  8.  85-89,  27  I^  Ed.  328,  1  Sop.  Ot  530,  80HMII>T  T.  BADGER. 

An  enactment  that  duty  on  ale,  etc.,  shall  be  so  much  per  gallon,  does 
not  exempt  same  from  an  additional  duty  on  the  bottles. 

Approved  in  Smith  &  Co.  v.  United  States,  124  Fed.  292,  holding 
bottle  filled  with  articles  dutiable  under  Tariff  Act  of  1897,  are  also 
dutiable  under  paragraph  99,  schedule  B,  section  1,  chapter  11  of  said 
act ;  Merritt  v.  Stephani,  108  U.  S.  107, 109,  27  L.  Ed.  668,  669,  2  Sup.  Ct. 
308,  310,  and  Merritt  v.  Park,  108  U.  S.  110,  27  L.  Ed.  669,  2  Sup.  Ct. 
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310,  both  following  rule;  United  States  y.  Dickson,  73  Fed.  196,  19 
C.  C.  A.  428,  holding,  under  act  of  1894,  eollector  cannot  add  value  of 
bottles  to  the  value  of  ginger  ale. 

107  U.  S.  90^97,  27  L.  Ed.  367,  2  Sup.  Ot.  78,  HAUL*  ▼.  MACNEALE. 

Sale  and  use  of  solid  conical  b<dts  in  two  safes,  witbout  icrew-tlixeads^ 
held  to  constitute  a  use  and  sale  of  invention  covered  by  claim  3  of  Hall's 
improvement  for  safe  doors,  witb  screw-tbreads  on  bolts. 

Approved  in  Toch  v.  Zibell  Danip  Resisting  Paint  Co.,  231  Fed.  716, 
Toch  pat^nt  for  method  of  treating  cement  held  void  for  prior  public  use; 
Macbeth  Evans  Glass  Co.  v.  General  Electric  Co.,  231  Fed.  188,  holding 
Macbeth  reissue  patent  for  process  of  making  glass  void  for  prior  public 
use;  Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  131,  132,  hold- 
ing use  of  certain  pulp  digester  lining  known  as  Hentschel  patent  is 
public  use;  Eastman  v.  Mayor  etc.  of  New  York,  134  Fed.  868,  69  C.  C.  A. 
628,  determining  use  of  improvement  in  pumps  for  fire  engines  by  in- 
ventor who  placed  device  on  engine  of  which  be  was  engineer  as  not 
experimental ;  Swain  v.  Holyoke  Mach.  Co.,  109  Fed.  158, 159,  48  C.  C.  A. 
265  (affirming  102  Fed.  914),  holding  construction  for  and  absolute  sale 
to  customer  of  turbine  wheel  and  its  installation  in  factory  of  purchaser 
for  use  therein  more  than  two  years  prior  to  application  for  patent  con- 
stitutes prior  use  defeating  patent;  Miehle  v.  Scott,  40  App.  D.  C.  20, 
mere  fact  that  device  was  perfected  and  ready  for  operation  does  not 
constitute  public  use;  Mason  v.  Hepburn,  13  App.  D.  C.  91,  evidence 
held  to  show  sufficient  reduction  to  practice  of  gun  clip;  Smith  &  Griggs 
Mfg.  Co.  V.  Sprague,  123  U.  S.  266,  81  L.  Ed.  147,  8  Sup.  Ct.  130,  hold- 
ing claims  void  because  of  prior  use;  Brush  v.  Condit,  132  U.  S.  49,  33 
L.  Ed.  256,  10  Sup.  Ct.  4,  holding  invalid,  patent  for  improvements  in 
electric  lamps ;  Root  v.  Third  Avenue  R.  R.  Co.,  146  U.  S.  227,  36  L.  Ed. 
951,  13  Sup.  Ct.  105,  holding  there  was  such  public  use  as  to  defeat 
patent ;  Campbell  v.  Mayor  etc.  of  New  York,  47  Fed.  517,  holding  |>atent 
not  defeated  where  another  person  sold  a  form  of  the  invention  without 
his  knowledge ;  Delemater  v.  Heath,  58  Fed.  417,  7  C.  C.  A.  279,  holding 
reissue  invalid,  because  of  prior  public  use;  dissenting  opinion  in  The 
Driven  Well  Cases,  16  Fed.  411,  majority  holding  that  two  years'  limita- 
tion applies  to  a  prior  public  use,  with  or  without  consent  of  inventor; 
Eachus  V.  Bromall,  115  U.  S.  436,  29  L.  Ed.  422,  6  Sup.  Ct.  232,  arguendo. 

Distinguished  in  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173, 
upholding  Shrader  patent  No.  592,920,  for  machine  for  etching  glass, 
as  not  having  been  abandoned  by  sale  of  its  product. 

There  is  no  invention  in  adding  to  the  solid  conical  bolt  of  safe  doors, 
a  screw-thread  of  the  cored  conical  bolt. 

Approved  in  Universal  Adding  Mach.  Co.  v.  Comptograph  Co.,  161 
Fed.  367,  Hiett  reissue  patent  for  computing  machine  held  void  for  prior 
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-inventioii^  Safety  Car  Heating  ete.  Co.  ▼.  Consolidated  Car  Heating  Co., 
160  Fed.  491y  denying  Searle  patent  for  tailway-car  heating  apparatus 
for  lack  of  invention;  Rodiger  v.  Davids  Mfg.  Co.,  126  Fed.  965,  holding 
void  for  laek  of  novelty  Rodiger  patent  for  paste  cup,  consisting  of  cup 
with  two  eompartments,  to  accomplish  softening  of  mucilage  by  evapora- 
tion of  water;  Thompson  v.  Boisselier,  114  U.  S.  11,  29  L.  Ed.  80,  5  Sup. 
Ct.  1048,  and  Pomace  Holder  Co.  v.  Ferguson,  119  U.  S.  338,  30  L.  Ed. 
408,  7  Sup.  Ct.  384,  holding  there  was  no  invention;  Burt  v.  Evory,  133 
U.  S.  359,  33  L.  Ed.  651,  10  Sup.  Ct.  397,  holding  that  an  extended  ap- 
plication of  an  original  idea  is  not  an  invention;  Fond  du  Lac  County 
V.  May,  137  U.  S.  406,  34  L.  Ed.  718,  11  Sup.  Ct.  102,  holding  invalid, 
patent  for  improvement  in  construction  of  prisons ;  Wright  v.  Yuengling, 
165  U.  S.  54,  39  L.  Ed.  67,  15  Sup.  Ct.  4,  holding  combination  of  cylin- 
drical guide  with  trough  in  that  machine  not  a  patentable  invention; 
Leonard  v.  Lovell,  29  Fed.  314,  holding  improvement  in  construction 
of  refrigerators  void  for  want  of  novelty.  • 

Right  to  patent  for  new  combination  of   machines  or  processes. 
Note,  20  E.  B.  0.  157. 

107  IT.  8.  98-102,  27  Ik  Ed.  413,  2  8ap.  Ot  221,  GBEEN  BAT  ETO.  B.  B. 
00.  V.  UNION  STEAMBOAT  00. 

A  contract  beyond  the  powers  of  a  coiporatlon  will  not  support  an  ac- 
tion against  it.  But  whatever,  under  the  charter  and  general  laws^  may 
fairly  he  regarded  as  incidental  to  its  objects,  is  not  prohibited. 

Approved  in  Richmond  Guano  Co.  v.  Farmers'  etc.  Ginnery,  119  Fed. 
710,  holding  notes  given  by  corporation  created  to  build  and  operate 
cotton-seed  oil  mill  and  operate  ginnery  in  connection  therewith  to 
manipulate  cotton-seed  for  fertilizers,  for  fertilizers  manufactured  by 
another  are  void;  Cunningham  Hdw.  Co.  v.  Gama  Transportation  Co., 
4  Ala.  App.  571,  58  South.  743,  upholding  implied  power  to  indorse  ac- 
commodation paper;  City  of  South  Pasadena  v.  Pasadena  Land  etc.  Co., 
152  Cal.  583,  93  Pac.  492,  upholding  transfer  of  property,  business  and 
franchise  of  water  company  as  a  whole;  Graham  v.  Chicago  etc.  Ry.  Co., 
39  Ind.  App.  301,  77  N".  E.  1056,  denying  right  of  railroad  to  cross  stream 
without  complying  with  statute;  Doherty  v.  Arkansas  etc.  R.  Co.,  5  Ind. 
Ter.  544,  82  S.  W.  901,  upholding  subscription  to  extension  of  railroad; 
Fidelity  Trust  Co.  v.  Louisville  Gas  Co.,  118  Ky.  594,  111  Am.  St.  Rep. 
302,  81  S.  W.  929,  gas  company  charter  providing  that  it  may  issue 
bonds  for  certain  sum  and  give  mortgage  to  secure  them  does  not  pro- 
hibit it  from  guaranteeing  bonds  for  much  larger  sum  sold  by  it  after 
it  had  lawfully  acquired  them;  Rhorer  v.  Middlesboro  Town  Land  etc. 
Co.,  103  Ky.  150,  44  S.  W.  449,  holding  in  action  seeking  to  hold  cor- 
poration liable  on  contract  to  guarantee  dividends  on  stock  of  anotlicri 
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petition  must  set  out  charter  provisions  authorizing  such  contract;  Over- 
holser  v.  Oklahoma  Interurban  Traction  Co.,  29  Okl.  676,  119  Pac.  129, 
upholding  power  of  municipal  corporation  to  grant  street  railroad  fran- 
chise; Oklahoma  Portland  Cement  Co.  v.  Anderson,  28  OkL  662, 116  Pac. 
768,  sustaining  judgment  overiiiling  demurrer  to  complaint  on  ground 
that  business  conducted  was  part  of  corporate  business;  Derr  v.  Fisher, 
22  Okl.  149,  98  Pac.  987,  upholding  contract  with  paving  company  made 
by  corjwration ;  Kerker  v.  Bocher,  20  Okl.  746,  95  Pac.  988,  estoppel 
cannot  be  invoked  against  ultra  vires  acts;  State  v.  Clement  Nat  Bank, 
84  Vt.  197,  Ann.  Cas.  1912D,  22,  78  Atl.  956,  upholding  implied  power 
of  national  bank  to  stipulate  with  S^ate  to  pay  taxes;  Pennsylvania  R.  R. 
Co.  V.  St.  Louis  etc.  R.  R.  Co.,  118  U.  S.  308,  30  L.  Ed.  91,  6  Sup.  Ct. 
1102,  and  Oregon  Ry.  &  Nav.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  23, 
32  L.  Ed.  841,  9  Sup.  Ct.  412,  holding  company  could  not  lease  its  ap- 
purtenances and  franchises;  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  46,  35  L.  Ed.  64,  11  Sup.  Ct.  483,  holding  ultra  vires 
contract  by  which  sleeping-car  company  leased  all  its  cars,  etc.;  Fort 
Worth  City  Co.  v.  Smith  Bridge  Co.,  151  U.  S.  301,  88  L.  Ed.  169,  14 
Sup.  Ct.  342,  holding  land  company  could  incur  liabiUty  in  respect  to 
securing  better  facilities  for  transit;  Union  Pac.  Ry.  Co.  v.  Chicago  etc. 
Ry.  Co.,  51  Fed.  323,  2  C.  C.  A.  174,  holding  railroad  could  contract 
to  fill  gap  between  it  and  another  line;  Safety  Insulated  Wire  etc.  Co. 
V.  Mayor  etc.  of  Baltimore,  74  Fed.  367,  20  C.  C.  A.  453,  in  action  on 
executory  contract  by  corporation,  defendant  can  set  up  ultra  \'ires; 
Central  Trust  Co.  v.  Columbus  etc.  Ry.  Co.,  87  Fed.  821,  holding  validity 
of  mortgage  cannot  be  challenged  by  subsequent  mortgagee  unless  abso- 
lutely void ;  Visalia  Gas  etc.  Co.  v.  Sims,  104  Cal.  331,  43  Am.  St.  Rep. 
109,  37  Pac.  1044,  holding  lease  of  public  franchise  to  be  void;  Penley 
V.  Auburn,  85  Me.  280,  21  L.  R.  A.  659,  27  Atl.  159,  holding  ultra  vires 
contract  of  municipality  to  be  voidp  Sutro  Tunnel  Co.  v.  Segregated 
Belcher  Min.  Co.,  19  Nev.  132,  7  Pac.  278,  holding  contract  to  advance 
money  for  construction  of  tunnel  was  within  the  implied  powers  of  a 
mining  corporation;  State  v.  Lincoln  Trust  Co.,  144  Mo.  592,  46  S.  W. 
600,  holding  trust  corporation  had  no  authority  to  receive  money  on  de- 
posit, upon  which  no  interest  is  allowed,  to  be  paid  out  on  demand: 
Stockton  V.  Central  R.  R.  Co.,  50  N.  J.  Eq.  65,  17  L.  R.  A.  103,  24  Atl. 
969,  holdins:  corporation  cannot  dispose  of  part  of  its  franchise  neces- 
sary to  fulfill  its  obligation  to  the  State;  Lyons-Thomas  Hardware  Co. 
V.  Perry  Stove  Mfg.  Co.,  86  Tex.  150,  22  L.  R.  A.  807,  24  S.  W.  17, 
holding  that  insolvent  corporation  cannot  convey  to  preferred  creditors; 
Noel  V.  City  of  San  Antonio,  11  Tex.  Civ.  App.  586,  33  S.  W.  266,  hold- 
ing estoppel  cannot  be  applied  to  an  ultra  vires  contract;  State  v.  Illinois 
Cent.  R.  Co.,  246  111.  267,  92  N.  E.  846,  arguendo. 
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Implied  power  of  corporations  to  borrow  money  and  to  give  evi* 
dence  of  indebtedness  and  security  therefor.  NotC;  111  Am.  St. 
Bep.  310. 

Implied  powers  of  corporation.    Note,  22  E.  R.  0.  ISO. 

Bailroad  authozlzed  to  carry  passeagers  and  transport  frei^t  beyond 
Iti  lines,  and  to  run  steamboats  for  tbat  purpose,  may  bire  steamboats^  ^tber 
by  trips  or  season,  to  carry  passengers  and  freight  in  connection  with  ittf 
own  business,  and  guarantee  their  gross  earnings. 

Approved  in  State  v.  Canadian  Pac.  Ry.  Co.,  100  Me.  206,  60  Atl.  902, 
determining  right  to  tax  railroad  under  Rev.  Stats.  1883,  c.  6,  §  42,  as 
amended  in  1901 ;  Pittsburgh  etc.  Ry.  Co.  v.  Keokuk  etc.  Bridge  Co.,  131 
U.  S.  385,  33  L.  Ed.  162,  9  Sup.  Ct.  774,  upholding  contract  to  pay  for 
use  of  bridge  with  which  railroad  is  connected  by  intervening  roads; 
Yenner  v.  Atchison,  28  Eed.  583,  holding  railroad  could  purchase  con- 
necting road  in  another  State;  Tod  v.  Kentucky  etc.  Land  Co.,  57  Fed. 
61,  and  Marbury  v.  Kentucky  Union  Land  Co.,  62  Fed.  345,  346,  10 
C.  C.  A.  393,  holding  land  company  has  power  to  take  stock  in  order  to 
secure  construction  of  railroad;  Pearsall  v.  Qreat  Northern  Ry.  Co.,  73. 
Fed.  937,  938,  holding  right  of  consolidation  includes  right  to  make 
agreement  for  interchange  of  traffic;  Safety  Insulated  Wire  etc.  Co.  v. 
Mayor  etc.  of  Baltimore,  74  Fed.  368,  20  C.  C.  A.  453,  holding  manufac- 
turing corporation  could  not  contract  for  construction  of  system  of 
underground  wiring  in  streets;  Central  Trust  Co.  ▼.  Columbus  etc.  Ry. 
Co.,  87  Fed.  825,  holding  mining  corporation  could  mortgage  its  prop- 
erty to  guarantee  bonds  of  railroad;  St.  Joseph  etc.  Ry.  Co.  v.  St.  Louis 
etc.  Ry.  Co.,  135  Mo.  201,  33  L.  B.  A.  615,  36  S.  W.  609,  holding  railroad 
could  lease  entire  system  of  another;  Sutro  Tunnel  Co.  v.  Segregated 
Belcher  Min.  Co.,  19  Nev.  131,  7  Pac.  277,  upholding  contract  of  mining 
corporation  to  advance  money  for  construction  of  a  tunnel. 

107  V.  S.  102-110,  27  L.  Ed.  325,  1  8up.  Ot  425,  M7BI0K  T.  MIOHXaAN* 
CENTRAL  B.  B.  €0. 

Bailroad  receiYing  cattle,  in  the  absence  of  a  special  contract,  is  only 
bound  to  safely  carry  over  its  own  route  and  deliver  safely  to  the  next  con- 
necting carrier. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219  U.  S. 
195,  31  K  B.  A.  (N.  S.)  7,  55  L.  Ed.  178,  31  Sup.  Ct.  164,  upholding  non- 
assumption  of  liability  of  connecting  carrier;  Texas  ft  P.  R.  R.  Co.  v. 
Reiss,  183  U.  S.  625,  46  L.  Ed.  360,  22  Sup.  Ct.  255,  holding  cotton 
unloaded  by  connecting  carrier  at  its  pier,  without  giving  notice  of  its 
arrival  to  succeeding  carrier,  does  not  await  further  conveyance  within 
bill  of  lading  relieving  carrier  from  liability  other  than  as  warehouse- 
man "while  said  property  awaits  further  conveyance'';  Fowler  v.  Penn* 
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sylvania  R.  Co.,  229  Fed.  376,  upholding  release  of  liability  by  condnctor 
for  personal  injuries;  United  States  ▼.  Qeddes,  180  Fed.  482,  denying 
applicability  of  Safety  Appliances  Act  to  connecting  carriers  not  engaged 
in  interstate  commerce;  McGuire  ▼.  Great  Northern  Ry.  Co.,  153  Fed. 
438,  439,  denying  joint  liability  of  connecting  carriers;  Bachman  v. 
Clyde  S.  S.  Co.,  152  Fed.  405,  81  C.  C.  A.  529,  denying  authority  of 
agent  to  change  contract  for  baggage  liability;  Schwartz  v.  Panama 
Railroad  Co.,  106  Cal.  748,  103  Pac.  198,  reversing  judgment  for  im- 
posing liability  beyond  end  of  route ;  Pittsburg  etc.  Ry.  Co.  v.  Bryant,  36 
Ind.  App.  346,  75  N.  E.  831,  instrument  given  by  railroad's  agent  to 
shipper  reciting  delivery  of  goods  to  be  shipped  according  to  directions 
subject  to  conditions  of  bill  of  lading  did  not  constitute  contract  to  ship 
goods;  Pennsylvania  Co.  v.  Dickson,  31  Ind.  App.  458,  67  N.  E.  540, 
holding  erroneous  instruction  in  damage  suit  against  railway  for  failure 
to  deliver  stock  that  connecting  carrier  was  defendant's  agent  for  whose 
delays  defendant  was  liable;  Carter  v.  Chicago  etc.  R.  Co.,  146  Iowa, 
207,  125  N.  W.  96,  denying  liability  of  carrier  for  negligence  of  con- 
necting carrier  in  delaying  shipment  of  livestock;  Saxon  Mills  v.  New 
York  etc.  R.  Co.,  214  Mass.  395,  101  N.  E.  1079,  upholding  liability  of 
connecting  carrier  for  wrongfully  diverting  goods  to  different  line; 
New  York  etc.  Transp.  Line  v.  Lewis  Baer  &  Co.,  118  Md.  78,  84  Atl. 
253,  upholding  limitation  of  liability  over  own  lines;  Pennsylvania  R.  Co. 
V.  Orem  Fruit  etc.  Co.,  Ill  Md.  362,  73  Atl.  573,  and  Philadelphia  etc. 
R.  Co.  V.  Diffendal,  109  Md.  606,  72  Atl.  197,  both  upholding  liability  of 
connecting  carrier  for  failure  to  re-ice  fruit;  Shockley  v.  Pennsylvania 
R.  Co.,  109  Md.  128,  71  Atl.  439,  mere  fact  that  destination  of  goods 
is  beyond  line  of  carrier  does  not  establish  connecting  agreement;  Orem 
Fruit  etc.  Co.  v.  Northern  Cent.  Ry.  Co.,  106  Md.  16,  124  Am.  St.  Rep. 
462,  66  Atl.  438,  carrier  receiving  goods  in  good  condition  must  prove 
delivery  to  next  carrier  in  good  condition;  Eckles  v.  Missouri  etc.  Ry. 
Co.,  112  Mo.  App.  250,  87  S.  W.  102,  carrier  receiving  through  freight 
to  be  forwarded  over  certain  connecting  lines  and  receiving  charges 
for  entire  shipment  is  liable  for  loss  not  on  own  line  though  contract 
provided  it  should  be  liable  for  carriage  only  on  own  line;  Fremont  etc. 
R.  Co.  V.  New  York  etc.  R.  Co.,  66  Neb.  165,  59  L.  R.  A.  939,  92  N.  W. 
133,  railroad  having  joint  traffic  agreement  with  other  company  may 
enter  into  express  contract  with  shipper  limiting  liability  to  transporta- 
tion over  own  line;  Gomm  v.  Oregon  R.  &  Nav.  Co.,  52  Wash.  688,  25 
L.  R.  A.  (N.  S.)  537,  101  Pac.  362,  upholding  special  contract  limiting 
baggage  liability;  Pennsylvania  R.  R.  Co.  v.  Jones,  156  U.  S.  339,  39 
L.  Ed.  178,  15  Sup.  Ct.  138,  Deming  v.  Norfolk  etc.  R.  Co.,  21  Fed.  30, 
Mauritz  V.  New  York  etc.  R.  Co.,  23  Fed.  769,  Central  Trust  Co.  ▼. 
Wabash  etc.  Ry.  Co.,  31  Fed.  248,  Cincinnati  etc.  Ry.  Co.  ▼.  Fairbanks, 
90  Fed.  470,  33  C.  C.  A.  611,  Savannah  etc.  Ry.  Co.  x.  Harris,  26  Fla.  152, 
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28  Am.  St.  Rep.  S58,  7  South.  545,  Taylor  v.  Maine  Central  R.  R.  Co.> 
87  Me.  301,  32  Atl.  905,  Hoffman  v.  Cumberland  R.  Co.,  85  Md.  394,  37 
Atl.  215,  and  Hill  v.  Georgia  ete.  R.  R.  Co.,  43  S.  C.  470,  21  S.  E.  340, 
all  following  rule;  North  Pennsylvania  R.  R.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  737,  81  L.  Ed.  891,  8  Sup.  Ct.  271,  holding  connecting 
railroad  permitting  cattle  to  go  without  order  of  consignee  was  liable; 
Chicago  etc.  Ry.  Co.  ▼.  Solan,  169  U.  S.  137,  42  L.  Ed.  692,  18  Sup.  Ct. 
290,  upholding  State  statute  providing  carrier  cannot  relieve  his  liability 
by  contract;  Central  Georgia  Ry.  Co.  v.  Kavanaugh,  92  Fed.  58,  34 
C.  C.  A.  203,  holding  contract  relieving  carrier  from  liability  for  goods 
in  hands  of  connecting  carrier  is  not  effective  unless  signed  by  shipper; 
Trumbnll  v.  Coulson,  12  Colo.  App.  105,  54  Pac.  916,  holding  connecting 
line  not  liable  for  negligence  of  contracting  company;  Atchison  etc. 
R.  R.  Co.  V.  Richardson,  53  Kan.  162,  35  Pac.  1116,  holding  company 
contracting  not  to  be  liable  beyond  its  line  is  not  liable  for  delays  on 
connecting  road;  Talcott  v.  Wabash  R.  R.  Co.,  159  N.  Y.  488,  54  N.  E. 
10,  finding  no  contract  for  through  transportation  is  fatal  to  recovery 
for  loss  on  another  road;  Post  v.  Southern  Ry.  Co.,  103  Tenn.  202,  52 
S.  W.  306,  holding  initial  carrier  cannot  be  compelled  to  make  a  through 
shipment  beyond  its  line  over  a  particular  route;  Phifer  v.  Carolina 
Central  R.  R.  Co.,  89  N.  C.  317,  320,  45  Am.  Rep.  698,  695,  and  McCam 
V.  International  etc.  Ry.  Co.,  84  Tex.  353,  357,  81  Am.  St.  Rep.  52,  57, 

16  L.  R.  A.  40,  42,  19  S.  W.  547,  holding  railway  may,  by  contract,  limit 
its  liability  to  its  own  line;  Gulf  etc.  Ry.  Co.  v.  Cole,  8  Tex.  Civ.  App. 
649,  28  S.  W.  398,  holding  liability  of  company  for  wrongs  to  shipx)er 
of  cattle  as  a  passenger  was  not  limited  to  its  own  line;  dissenting 
opinion  in  Mitsui  v.  St.  Paul  Fire  etc.  Ins.  Co.,  202  Fed.  34,  120  C.  C.  A. 
280,  majority  denying  liability  for  freight  advanced  by  connecting 
carrier. 

Distinguished  in  Norfolk  etc.  R.  R.  Go.  ▼.  Sutherland,  89  Ya.  706, 

17  S.  E.  128,  holding  company  liable  for  loss  consequent  upon  mistake 
in  reloading. 

Liability  of  connecting  carrier.    Note,  42  Am.  Rep.  664. 

Liability  of  connecting  carriers  beyond  own  route.    Note,  72  Am* 
Dec.  286,  242. 

Liability  of  an  initial  carrier  for  the  torts  or  negligence  of  connect- 
ing lines.    Note,  106  Am.  St.  R^.  607,  609. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  81 
L.  R.  A.  (N.  S.)  8, 12, 14,  81,  87,  38,  40,  41,  68,  69. 

Respective  duties  of  carriers  and  shippers  of  livestock.    Note,  68 
Am.  St.  Rep.  549,  564. 
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Liability  of  carrier  of  livestock  for  injuries  to  same.    Note,  1  Ann. 
Gas.  158. 

Carrier  as  insurer  of  livestock.    Note,  18  K  B.  A.  (N*.  8.)  88. 

Ballroad'8  liability  will  only  be  extended  beyond  its  own  route,  by 
dear  and  satisfactory  evidence  of  snch  an  agreement,  not  to  be  inferred 
from  doubtful  expressions  or  loose  language. 

Approved  in  The  Thomas  McManu^:,  24  Fed.  510,  following  rule;  St. 
Louis  etc.  Ry.  v.  Ewing,  114  Fed.  1020,  51  C.  C.  A.  686,  following  rule; 
Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  R.  R.  Co.,  120  Fed.  877,  57 
C.  C.  A.  533,  holding  receivers  authorized  to  continue  business  of  rail- 
road company  may  contract  for  transportation  beyond  line  of  their  road 
and  assume  liability  for  entire  distance  over  connecting  lines;  Dodge 
V.  Chicago  etc.  Ry.  Co.,  Ill  Minn.  127,  126  N.  W.  629,  upholding  stipula- 
tion by  initial  carrier  limiting  liability  to  own  line  (reversed  on  rehear- 
ing) ;  Taffe  v.  Oregon  R.  R.  Co.,  41  Or.  68,  71,  67  Pac.  1017,  holding 
carrier,  under  contract,  not  liable'  for  loss  beyond  its  own  line ;  Roy  v. 
Chesapeake  etc.  Ry.  Co.,  61  W.  Va.  618,  57  S.  E.  39,  taking  through-fare 
on  receipt  of  goods  does  not  establish  such  liability;  dissenting  opinion 
in  Ireland  v.  Mobile  etc.  R.  R.,  105  Ky.  410,  49  S.  W.  454,  majority  hold- 
ing carrier  issuing  through  bill  of  lading  becomes  liable  for  injury  to 
goods  in  transit,  whether  such  injury  occur  on  its  own  or  connecting 
lines;  dissenting  opinion  in  Hutchins  v.  Pennsylvania  R.  R.  Co.,  181 
N.  Y.  195,  106  Am.  St.  Rep.  537,  73  N.  E.  976,  majority  holding  where 
passenger  asks  for  through  ticket  and  agent  gives  him  one  without 
notifying  him  of  conditions  limiting  liability  for  injury  to  baggage  on 
connecting  line,  initial  carrier  is  liable  for  loss  by  connecting  carrier. 

Receipt,  that  freight  is  consigned  to  order  of  M.,  and  that  B.,  at  a  place 
beyond  company's  line,  is  to  be  notified,  does  not  show  agreement  by  rail- 
road to  transfer  goods  at  such  place  and  safely  deliver  them  there  to  the 
order  of  M. 

Approved  in  Taylor  v.  Maine  Central  R.  R.  Co.,  87  Me.  302,  32  Atl. 
906,  holding  acceptance  of  freight  charges  over  connecting  lines  will  not 
render  carrier  liable  beyond  his  route;  Union  Stock  Yards  Co.  v.  West- 
cott,  47  Neb.  310,  66  N.  W.  421,  holding  carrier  has  no  authority  to 
deliver  goods  to  person  to  be  notified,  without  the  production  of  the  bill 
of  lading. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co.,  195 
U.  S.  459,  49  L.  Ed.  278,  25  Sup.  Ct.  84,  special  agreement  by  carrier 
to  transport  through  shipment  by  vessel  of  connecting  carrier  sailing 
on  certain  day^  results  from  acceptance  of  through  rate  for  shipment  via 
such  vesseL 
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What  constitutes  a  contract  of  carriage  is  a  matter  of  general  law,  upon 
which  the  decision  of  a  State  court  is  not  controlling. 

Approved  in  Baltimore  &  0.  R.  Co.  v.  Thornton,  188  Fed.  876,  110 
C.  C.  A.  502,  refusing  to  follow  State  law  in  action  for  wron^ul  eject- 
ment of  passenger;  First  Nat.  Bank  v.  Lierver,  187  Fed.  19,  109  C.  C.  A. 
70,  refusing  to  follow  State  law  on  question  of  alteration  of  instru- 
ment; Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  609,  98  C.  C.  A. 
453,  refusing  to  follow  State  law  on  question  of  punitive  damages  for 
misconduct  of  servant  toward  passenger;  Snare  &  Triest  Co.  v.  Fried- 
man, 169  Fed.  14,  40  L.  B.  A.  (N.  S.)  367,  94  C.  C.  A.  369,  and  Force 
V.  Standard  Silk  Co.,  160  Fed.  1010,  both  refusing  to  follow  State  law 
on  question  of  negligence  in  personal  injury  case;  H.  Scherer  &  Co.  v. 
Everest,  168  Fed.  832,  94  C.  C.  A.  346,  refusing  to  follow  State  court 
in  determining  question  of  criminal  law ;  Venner  v.  Great  Northern.  Ry. 
•  Co.,  163  Fed.  416,  417,  refusing  to  follow  State  law  in  stockholder's  suit 
against  corporation;  Zeiger  v.  Pennsylvania  R.  Co.,  151,  Fed.  351,  law 
of  State  regarding  action  for  wrongful  death  is  binding  on  Federal 
courts;  Independent  School  Dist.  v.  Rew,  111  Fed.  11,  55  L.  B.  A.  364, 
49  C.  C.  A.  198,  determining  validity  of  municipal  refunding  bonds  hav- 
ing certificate  that  they  are  issued  pursuant  to  authority  of  statute; 
Pittman  v.  Pacific  Express  Co.,  24  Tex.  Civ.  597,  59  S.  W.  950,  holding 
where  law  of  State  when  contract  of  carriage  is  made,  though  it  be  for 
interstate  shiiuiient  forbids  carrier  from  limiting  common-law  liability, 
stipulation  in  such  contract  limiting  carrier's  liability  to  certain  sum 
regardless  of  value  is  void;  Manhattan  Life  Ins.  Co.  v.  Broughton,  109 
U.  S.  126,  27  L.  Ed.  880,  3  Sup.  Ct.  101,  holding  State  decisions  on  mat- 
ters of  general  law  not  binding  on  Federal  courts;  Clark  v.  Bcvcr,  139 
U.  S.  117,  36  L.  Ed.  97,  11  Sup.  Ct.  475,  holding  Federal  courts  have 
co-ordinate  jurisdiction  with  State  courts  to  decide  questions  of  general 
law ;  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  106,  37  L.  Ed.  101, 
13  Sup.  Ct.  262,  holding  raiboad  not  liable  for  punitive  damage  for  an 
ill^al  arrest  by  conductor,  which  was  unauthori7^d ;  Baltimore  etc. 
R.  R.  Co.  V.  Baugh,  149  U.  S.  375,  37  L.  Ed.  776,  13  Sup.  Ct.  916,  whether 
engineer  and  fireman  are  fellow-servants  is  a  question  of  general  law; 
Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  443,  32  L.  Ed.  793, 
9  Sup.  Ct.  472,  and  Gardner  v.  Michigan  etc.  R.  R.  Co.,  150  U.  S.  358, 
37  L.  Ed.  1109,  14  Sup.  Ct.  143,  holding  responsibility  of  carrier  to  em- 
ployee a  matter  of  general  law;  Johnston  v.  Western  Union  Tel.  Co.,  33 
Fed.  364,  holding  void,  provision  in  telegram  that  company  shall  not  be 
liable  unless  claim  be  presented  within  thirty  days;  Eells  v.  St.  Louis 
etc.  Ry.  Co.,  62  Fed.  905,  whether  carrier  can  contract  for  exemption 
from  liability  is  a  matter  of  general  law;  Phipps  v.  Harding,  70  Fed. 
471,  30  L.  B.  A.  615,  17  C.  C.  A.  203,  treating  as  joint  makcra  parties 
signing  note  before  its  delivery;  Hartford  Fire  Ins.  Co.  v.  Chicago  etc. 
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Ry.  Co.,  70  Fed.  203,  30  L.  R.  A.  198,  17  C.  C.  A.  62,  whether  provision 
exempting  railroad  from  damage  is  valid  ia  a  question  of  general  law; 
Greenwood  y.  Westport,  63  Conn.  602,  60  Fed.  576,  holding  Federal 
courts  boond  by  local  policy  as  to  powers  of  municipal  corporations; 
dissenting  opinion  in  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co., 

108  Mich.  184,  34  L.  B.  A.  700,  66  N.  W.  1099,  majority  holding  judg- 
ment of  other  State  to  be  conclusive;  Gatton  v.  Chicago  etc.  Ry.  Co., 
95  Iowa,  145,  28  L.  R.  A.  667,  63  N.  W.  600,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  418. 

Ballroad  undertakiBg  to  carry  live  animals  assumes  tbe  same  obliga- 
tions, so  far  as  route  is  concerned  over  which  the  freight  is  to  be  carried, 
as  in  case  of  goods. 

Approved  in  Covington  Stockyards  Co.  v.  Keith,  139  U.  S.  135,  35 
L.  Ed.  76,  11  Sup.  Ct.  463,  holding  carrier  is  required  to  furnish  suit- 
able appliances  for  loading  stock;  Feinberg  v.  Delaware  etc.  R.  R.  Co., 
52  N.  J.  L.  453,  20  Atl.  34,  holding  railroad  liable  as  common  carrier, 
where  cattle  were  put  in  stockyard  and  frozen. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.  Note,  105  Am. 
St.  Rep.  361. 

1Q7  U.  8.  110-123,  27  L.  Ed.  364,  1  Bnp.  Ot  626,  BUSH  ▼.  KENTUOKT. 

Removal  of  prosecution  to  Circuit  Court,  where  indictment  was  quashed, 
does  not  divest  State  court  of  jurisdiction  to  try  him  under  a  second  indict- 
ment, nor  authorise  Circuit  Court  to  do  so. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  determining  right  of 
removal  where  defendant  in  criminal  prosecution  discriminated  against 
in  selection  of  jurors;  Foley  v.  Cudahy  Packing  Co.,  119  Iowa,  250,  93 
N.  W.  286,  holding  dismissal  of  removed  suit  without  prejudice  not  bar 
to  new  action  for  same  cause  in  State  court;  Rodman  v.  Missouri  Pac. 
Ry.  Co.,  65  Kan.  648,  70  Pac.  643,  holding  when  Federal  court  dismisses 
removed  suit  without  prejudice,  State  jurisdiction  may  again  be  in- 
voked ;  Shallenbarger  v.  Fewel,  34  Okl.  83,  124  Pac.  619,  nature  of  con- 
troversy in  removal  of  causes  is  determined  by  petition ;  Young  v.  South- 
ern Bell  Telephone  etc.  Co.,  75  S.  C.  331,  9  AxDi.  Oaa.  940,  7  L.  B.  A. 
(N.  S.)  501,  55  S.  E.  767,  upholding  bringing  of  second  action  in  State 
court  for  same  cause  upon  dismissal  in  Federal  court. 

Right  to  commence  new  action  in  State  court  after  removal  to  Fed- 
eral court  and  dismissal  without  prejudice.  Note,  7  K  R.  A. 
(N.  8.)  501. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  576,  577. 
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Motloii  to  set  Mlda  panel  of  petit  jnron,  because  oaly  wliite  men  were 
selected,  will  not  be  granted  where  it  was  not  shown  that  officers  selectinir 
same  ezclnded  Africans  because  of  their  race  or  color. 

Approved  in  State  v.  West,  116  La.  628,  40  South.  921,  following  rule; 
Binyon  v.  United  States,  4  Ind.  Ter.  651,  76  S.  W.  267,  upholding  in- 
dictment found  by  white  grand  jury  against  negro;  Powers  v.  Common- 
wealth, 139  Ky.  819,  822,  83  S.  W.  149,  150,  setting  aside  verdict  be- 
cause of  prejudicial  remark  of  counsel;  State  v.  Turner,  133  La.  562, 
63  South.  171,  upholding  jury  selected  by  jury  commissioners ;  Plessy  v, 
Ferguson^  163  U.  S.  545,  41  L.  Ed,  259,  16  Sup.  Ct.  1141  (see  dissenting 
opinion  in  163  U.  S.  556,  41  L,  Ed,  262,  16  Sup.  Ct.  1145),  upholding 
statute  requiring  railroads  to  provide  and  enforce  separate  accommoda- 
tions for  white  and  colored  persons;  Holden  v.  Hardy,  169  U.  S.  383, 
42  L.  E4  798,  18  Sup.  Ct.  384,  upholding  law  fixing  period  of  work  in 
mines,  etc. ;  Cooper  v.  State,  64  Md.  47,  20  Atl.  988,  that  a  jury  is  com- 
posed entirely  of  white  men  is  not  a  violation  of  the  rights  of  a  colored 
person;  McKinney  v.  State,  3  Wyo.  726,  16  L.  R.  A.  713,  30  Pac.  295, 
liolding  exclusion  of  women  from  jury  is  not  uncpnstitutional. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  581. 

Where  indictment  was  found  against  negro  by  grand  Jury,  composed 
wholly  of  whites,  before  State  statute  excluding  negroes  had  been  declared 
invalid  by  State  court,  it  will  be  presumed  that  negroes  were  ezclnded  is 
conformity  thereto,  and  such  indictment  should  be  dismissed. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  30,  50  L.  Ed.  647,  26  Sup. 
Ct.  387  (reversing  139  Fed.  480,  486,  492),  determining  right  to  remove 
criminal  prosecution  where  defendant  discriminated  against  in  selection 
of  jurors;  Applegate  v.  Travelers*  Ins.  Co.,  153  Mo.  App.  79,  132  S.  W. 
7,  upholding  statute  denying  defense  of  suicide  against  insurance  pol- 
icy; Gibson  v.  Mississippi,  162  U.  S.  583,  40  L.  Ed.  1079,  16  Sup.  Ct. 
907,  holding  fact  that  colored  citizens  had  been  excluded  from  previous 
grand  juries,  because  of  race,  will  not  authorize  a  removal. 

Qualification  of  grand  jurors.    Note,  28  L.  B.  A.  204. 

Right  to  remove  cause  from  State  to  Federal  court  for  denial  of  civil 
rights.    Note,  5  Ann.  Cas.  705,  706. 

Miscellaneous.  Cited  in  Kentucky  v.  Powers,  139  Fed.  454,  as  as- 
suming validity  of  Rev.  States.,  §  641. 

107  U.  &  12&0126,  27  Ifc  Ed.  4S7,  2  Sup.  Ot.  277,  KENDALIi  v.  UNITED 
STATES. 

On  suit  against  government  in  Court  of  Claims,  party  is  not  entitled  to 
have  excluded  from  statute  of  limitations  time  during  which  he  was  dis- 
qualllied  to  sue,  because  of  his  connection  with  the  BebelUon. 

XT— 69 
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Approved  in  Walker  v.  United  States,  139  Fed.  410,  in  case  of  suit 
by  marshal  for  fees,  limitation  prescribed  by  Comp.  Stats.  1901,  p.  752, 
begins  to  run  as  to  each  item  from  time  service  rendered  and  not  from 
expiration  of  plaintiff's  term  of  office;  Amy  v.  Watertown,  22  Fed.  420, 
holding  courts  cannot  engraft  exceptions  not  clearly  expressed;  Currier 
V.  Chicago  etc.  Ry.  Co.,  79  Iowa,  88,  6  L.  R.  A.  801,  41  N.  W.  20(J,  hold- 
ing statute  did  not  begin  to  run  until  discovery  of  fraud. 

107  U.  8.   126-132,  27  L.  Ed.   330,  1  Snp.   Ct.   624,  POTTER  ▼.  UNITED 
STATES. 

Soreties  are  liable  for  moneys  paid  recelTer  for  pre-emption  lands,  and 
cannot  set  up  as  defense  irregularities  in  proceedings  in  wbicli  pie-emptlons 
were  allowed. 

Approved  in  Smith  v.  United  States,  170  U.  8.  377,  42  L.  Ed.  1076, 
18  Sup.  Ct.  629,  following  rule. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St.  Rep.  659. 

Beglster  and  receiTer  are  nowhere  required  to  meet  and  Jointly  oen- 
sider  sufOxdency  of  proof  offered  by  pre-emption  applicant. 

Approved  in  Gilbert  v.  Ballinger,  36  App.  D^  C.  208,  action  need  not 
be  joint,  but  both  register  and  receiver  must  consider  questions  pre- 
sented; dissenting  opinion  in  Morrow  v.  Warner  Valley  Stook  Co.,  56 
Or.  352,  354,  101  Pac.  186,  majority  holding  certificate  of  either  register 
or  receiver  is  evidence  of  facts  whicH*  it  recites. 

Where  public  officer  allows  money  of  the  government  to  be  paid  to  Ids 
agent  during  his  absence,  the  risk  is  with  him  and  his  sureties. 

Approved  in  King  County  v.  Ferry,  5  Wash.  St.  546,  84  Am.  8%,  Eep. 
889,  19  L.  R.  .A.  506,  32  Pac.  542,  holding  surety  giving  bond  to  princi- 
pal to  obtain  signature  of  another  is  liable,  though  such  signature  is  not 
obtained. 

107  U.  S.  132-147,  27  Ii.  Ed.  332,  1  Sup.  Ct.  670,  HOFFHEINS  ▼.  BX7SSELL. 

Hoffheins'  patent  for  an  improvement  in  harvesters  was  not  infringed 
by  Bussell's  patent. 

Approved  in  Wooster  v.  Handy,  22  Blatehf .  333,  21  Fed.  66,  holding 
reissue  was  invalid. 

Two  devices  are  not  mechanical  equivalents,  where  one  conld  not  be 
substituted  for  the  other  without  a  rearrangement  of  parts. 

Approved  in  Milwaukee  Carving  Co.  v.  Brunswick-Balke-Collander 
Co.,  126  Fed.  188,  61  C.  C.  A.  175,  upholding  Lochman  patent,  carving 
machine,  combining  new  elements  with  old  elements  arranged  in  novel 
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manner;  Campbell  Printing  Press  etc.  Go.  v.  Duplex  Printing  Press  Co., 
86  Fed.  323,  holding  noninterchangeabilityi  without  reconstruction,  is  an 
important  test  in  determining  question  of  infringement. 

107  U.  8.  147-iei,  27  Ik  Ed.  431,  2  Sup.  Ot.  391,  MONTCTLAIB  ▼.  &AMS- 
DEUi. 

Oouit,  if  possible,  Should  give  effect  to  erery  clause  and  word  of  a 
statute. 

Approved  in  United  States  ▼.  Forty  Barrels  and  Twenty  Kegs  of 
Coca  Cola,  215  Fed.  541,  132  C.  C.  A.  47,  construing  and  giving  effect 
to  word  "added''  in  Food  and  Drugs  Act;  Wells  v.  Russellville  Anthra- 
cite Coal  Min.  Co.,  206  Fed.  532,  applying  rule  in  construing  removal 
statute;  United  States  y.  Bunch,  165  Fed.  740,  applying  rule  in  con- 
struing Elkins  Act ;  In  re  Thorp,  130  Fed.  376,  where  lien  on  bankrupt's 
prox)efty  was  void  as  to  creditors  under  State  law  by  reason  of  failure 
to  record  it,  it  was  void  as  to  trustee  under  Bankruptcy  Act,  §§'67ay 
67d;  Lewis  v.  Territory,  7  Ariz.  55,  60  Pac.  694,  under  Penal  Code,  par. 
2040,  defendant  testifying  in  own  behalf  as  to  circumstances  of  homi- 
cide and  his  whereabouts  before  and  after  killing  cannot  be  asked 
whether  he  was  ever  convicted  of  felony ;  Ewing  v.  Standard  Oil  Co.,  42 
App.  D.  C.  325,  when  statute  is  clear,  construction  is  not  to  be  perverted 
to  conform  with  established  policy;  Wheelan  v.  New  York  etc.  R.  Co., 
35  Fed.  855,  1  L.  R.  A.  70,  State  v.  Commissioners  of  Duval,  23  Fla. 
492,  3  South.  197,  and  State  v.  Cunningham,  81  Wis.  515,  15  L.  B.  A. 
677,  51  N.  W.  740,  construing  various  statutes;  Lytle  v.  Lansing,  147 
U.  S.  63,  37  L.  Ed.  81,  13  Sup.  Ct.  256,  when  negotiable  bonds  are  void 
as  between  railroad  and  municipality,  holder  must  show  he  is  a  t)ona 
fide  purchaser  for  value;  dissenting  opinion  in  First  Nat.  Bk.  v.  United 
States,  206  Fed.  383,  46  L.  B.  A.  (K.  S.)  1139,  124  C.  C.  A.  256,  ma- 
jority holding  bank  not  subject  to  fine  for  collecting  draft  given  for 
purchase  of  intoxicating  liquors. 

Legal  meaning  of  "any."    Note,  Ann.  Oas.  1916E,  15. 

Constitutional  provision  that  every  law  shall  embrace  only  one  object, 
as  expressed  in  title,  does  not  regnire  that  title  of  an  act  duJl  embody  a 
detailed  statement,  nor  prevent  the  uniting  in  the  same  act  of  any  number 
of  provisions  having  one  general  object;  e.  g.,  the  powers  which  a  new> 
township  may  exercise  constitute  but  one  object,  which  is  expressed  by  title 
showing  legislative  purpose  to  establish  such  township. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  451,  50  L.  Ed.  823,  26  Sup. 
Ct.  427,  upholding  Illinois  Acts  1859,  1861  and  1865,  concerning  horse 
railways  in  Chicago;  Detroit  v.  Detroit  Citizens'  St.  R.  R.  Co.,  184  U.  S. 
392,  46  L.  Ed.  609,  22  Sup.  Ct.  419,  holding  provisions  of  Michigan 
street  railway  act  of  March  27,  1867,  making  aet  applicable  to  corpo- 
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rations  of  like  character  already  organized,  is  within  object  of  act  as 
expressed  in  title;  Van  Dyke  v.  Geary,  218  Fed.  128,  upholding  title  to 
Public  Service  Corporation  Act  of  Arizona;  Geer  v.  Board  of  Commis. 
Ouray  County,  97  Fed.  438,  38  C.  C.  A.  250,  upholding  Colo.  Sess.  Laws 
1889,  pp.  31,  32,  entitled  ''An  act  to  enable  the  several  counties  of  the 
State  to  refund  their  bonded  debt  which  was  matured  or  may  here- 
after mature,  and  to  issue  bonds  in  satisfaction  of  judgments  and  ma- 
tured bonds " ;  People  v.  Parvin,  2  Cal.  Unrep.  790,  14  Pac.  784,  uphold- 
ing act  of  1880,  to  amend  section  3481  of  Political  Code;  Ex  parte 
Crane,  27  Idaho,  688, 151  Pac.  1011,  upholding  title  of  act  creating  pro- 
hibition district;  Beaner  v.  Lucas,  138  Iowa,  218,  112  N.  W.  773,  up- 
holding title  to  act  authorizing  cities  of  certain  class  to  erect  city  hall; 
Cook  V.  Marshall  Co.,  119  Iowa,  399,  93  N.  W.  377,  holding  Code,  §  5007, 
providing  for  assessment  of  tax  against  any  person  dealing  in  cigarettes, 
and  the  real  property  within  or  whereon  same  are  sold  and  manner  of 
collecting  same,  is  sufficiently  expressed  in  title,  "An  act  to  revise, 
amend  and  codify  the  statutes  in  relation  to  crimes  and  their  punish- 
ment"; Ex  parte  Loving,  178  Mo.  206,  77  S.  W.  510,  upholding  Sess. 
Acts  1903,  p.  213,  relating  to  treatment  and  control  of  neglected  children 
in  certain  countiffi ;  State  v.  State  Bank  &  Tru$t  Co.,  31  Nev.  468,  105 
Pac.  567,  103  Pac.  409,  upholding  title  to  Bank  Commissioners  Act; 
In  re  Kol,  10  N.  D.  498,  88  N.  W.  276,  upholding  Laws  1897,  c.  87, 
entitled  ''An  act  relating  to  societies  organized  for  purpose  of  securing 
homes  for  orphans  or  abandoned,  n^lected,  or  grossly  ill-treated  ehU- 
dren,  by  adoption  or  otherwise,  and  providing  rules  for  regulation  of 
the  same";  Ex  parte  Powell,  6  Okl.  Cr.  504,  120  Pac.  1026,  upholding 
juvenile  court  law  of  1909;  Missouri  etc.  Ry.  Co.  v.  Mahaifcy,  105  Tex. 
398,  150  S.  W.  883,  upholding  title  of  claims  act  carrying  provisions  for 
attorney's  fees ;  Watts  v.  State,  61  Tex.  Cr.  366,  136  S.  W.  586,  uphold- 
ing title  to  Terrell  election  law ;  State  v.  Winsor,  50  Wash.  410,  97  Pac. 
447,  upholding  title  to  act  regulating  sale  of  cigarettes;  State  v.  Moran, 
46  Wash.  599,  90  Pac.  1045,  upholding  title  to  liquor  seizure  act;  Mc- 
Neeley  v.  South  Penn  Oil  Co.,  52  W.  Va.  641,  642,  44  S.  E.  518,  holding 
void  Acts  1872-73,  c.  61,  fixing  three  years'  limitation  for  suits  to  re- 
cover land  leased  for  oil  of  other  mineral;  Ex  parte  Liddell,  93  Cal.  637, 
29  Pac.  252,  People  v.  Hazlewood,  116  111.  327,  6  N.  E.  485,  and  State 
V.  Mines,  38  W.  Va.  139,  18  S.  E.  475,  both  following  rule;  Mahomet 
V.  Quackenbush,  117  U.  S.  514,  29  L.  Ed.  984,  6  Sup.  Ct.  860,  Carter 
County  V.  Sinton,  120  U.  S.  522,  523,  .30  L.  Ed.  702,  703,  7  Sup.  Ct.  653, 
South  St.  Paul  V.  Lamprecht  Bros.  Co.,  88  Fed.  461,  3l  C.  C.  A.  585, 
White  V.  Commonwealth  (Ky.),  50  S.  W.  679,  Johnson  v.  Harrison,  47 
Minn.  581,  28  Am.  St.  B^.  387,  50  N.  W.  925,  Hotchkiss  v.  Marion,  12 
Mont.  226,  29  Pac.  824,  State  v.  Atherton,  19  Nev.  345,  10  Pac.  909, 
Ex  parte  Livingston,  20  Nev.  286,  21  Pac.  324,  In  re  Commissioners  of 
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EUzabeth,  49  N.  J.  L.  496,  10  Atl.  367,  State  v.  Sh&w,  22  Or.  289,  29 
Pac.  1029,  Ingles  v.  Straus,  91  Va.  217,  21  S.  E.  492,  and  Commonwealth 
y.  Brown,  91  Va.  772,  28  L.  B.  A.  113,  21  S.  E.  360,  all  upholding  acts 
where  objects  embraced  in  statute  were  germane  to  object  expressed  in 
title;  Baltimore  etc.  R.  Co.  v.  County  of  Jefferson,  29  Fed.  307^  uphold- 
ing statute  authorizing  railroad  to  extend  its  road,  and  county  to  issue 
aid  bonds;  Fidelity  Ins.  Co.  v.  Shenandoah  etc.  R.  Co.,  .86  Va.  8,.  19 
Am.  St.  Rep.  863,  9  S.  E.  761,  holding  void,  act  embracing  more  than 
one  object;  Jonesboro  v.  Cairo  etc.  R.  R.  Co.,  110  U.  S.  199,  28  L.  Ed. 
118,  4  Sup.  Ct.  71,  Otoe  County  v.  Baldwin,  111  U.  S.  16,  28  L.  Ed.  836, 
4  Sup.  Ct.  273,  School  Dist.  v.  Hall,  113  U.  S.  142,  28  L.  Ed.  967,  5  Sup. 
Ct.  374,  Dows  V.  Elmwood,  34  Fed.  116,  Medical  Examiners  v.  Fowler, 
50  La.  Ann.  1368,  24  South.  813,  and  State  v.  County  Court,  37  W.  Va. 
811,  17  S.  E.  380,  all  holding  law  valid;  Flagg  v.  School  Dist.,  4  N.  D. 
52,  25  L.  R.  A.  872,  878,  58  N.  W.  507,  arguendo. 

Distinguished  in  Stewart  v.  Tennant,  52  W.  Va.  572,  44  S.  E.  228, 
holding  void  act  of  March  25,  1873,  entitled  ''An  act  concerning  limita- 
tion of  actions  in  certain  cases." 

Sufficiency  t)f  the  title  to  a  statute.    Note,  64  Am.  Si.  Rap.  104. 

Requirements  as  to  title  of  statute.    Note,  85  Am.  Dec.  360. 

Construction  of  constitutional  provisions  relative  to  titles  of  stat- 
utes.   Note,  Ann.  Oas.  1916A,  85. 

Objections  should  be  grave  and  the  unconstitiitlonality  palpable  before 
the  Judiciary  should  disregard  a  legislative  enactment  because  it  embraces 
more  than  one  object,  or  that  the  object  was  insuAcieBtly  expressed  in  the 
title. 

Approved  in  Pioneer  Irr.  Dfst.  v.  Bradley,  8  Idaho,  318,  101  Am.  St. 
Rep.  201,  68  Pac.  297,  upholding  Sees.  Laws  1901,  p.  191,  relating  to 
reclamation  and  irrigation  of  desert  lands;  In  re  Schley,  71  Kan.  269, 
80  Pac.  632,  upholding  Gen.  Stats.  1901,  §  6521,  relating  to  inquests  in 
lunacy;  St.  Anna's  Asylum  v.  Parker,  109  La.  599,  33  South.  616,  hold- 
ing tax  exemption  contained  in  charter  granted  under  Constitution  -of 
1845  was  validly  granted  in  act  of  legislature  enacted  under  usual  title 
to  incorporate  an  asylum;  State  v.  Anaconda  etc.  Min.  Co.,  23  Mont. 
501,  59  Pac.  855,  upholding  Laws  1897,  p.  245,  entitled  "An  act  to  amend 
section  705  of  title  X  of  Penal  Code,  to  hav^  cages  in  all  mines  cased 
in";  State  v.  Braxton  County,  60  W.  Va.  352,  55  S.  E.  387,  upholding 
Code  1906,  §  1231,  Itmiting  county  taxation ;  Hope  v.  Gainesville,  72  Ga. 
250,  State  v.  Commissioners  of  Humboldt  Co.,  21  Nev.  238,  29  Pac.  975, 
State  V.  Morgan,  2  S.  D.  43,  48  N.  W.  317,  and  Lancey  v.  King  County, 
15  Wash.  11,  84  L.  R.  A.  819,  45  Pac.  645,  all  following  rule ;  Skinner  v. 
Gamett  etc.  Min.  Co.,  96  Fed.  739,  and  Abeel  v.  Clark,  84  Cal.  229,  24 
Pac.  383,  holding  title  need  not  embrace  an  abstract  of  act;  State  v. 
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Palmes,  23  Fla.  628,  3  South.  176,  holding  act  valid  as  revenue  law,  but 
of  no  effect  as  to  examination  of  persons;  State  v.  Illinois  etc.  R.  Co., 
33  Fed.  766,  767,  and  Seymour  v.  Tacoma,  6  Wash.  St.  149,  32  Pac 
1080,  holding  provisions  of  act  were  sufficiently  expressed  in  the  title; 
State  V.  Mines,  38  W.  Va.  137,  18  S.  E.  474,  upholding  act  whose  princi- 
pal object  is  expressed  in  title,  and  it  includes  incidental  objects  ger- 
mane thereto;  In  re  Fourth  Judicial  Dist.,  4  Wyo.  141,  32  Pac.  851, 
construing  liberally  constitutional  provision  as  to  subject  and  title  of 
statutes;  dissenting  opinion  in  State  v.  Commissioners  of  Washoe  Co., 
22  Nev.  412,  41  Pac.  149,  majority  holding  void  act  of  1895,  concerning 
purchase  and  preservation  of  newspapers;  dissenting  opinion  in  People 
V.  George,  3  Idaho,  87,  2  Idaho,  827,  26  Pac.  989,  majority  holding  void 
act  of  1891,  relating  to  creation  and  organization  of  Alta  and  lincoln 
counties  and  to  locate  their  county  seats. 

Where  bonds  recite  issuance  in  comt>iiance  with  statute,  plaintiff  need 
only  show  due  appointment  of  comipissioners  and  execution  of  bonds  to 
establish  prima  facie  case. 

Approved  in  Poirier  Mfg.  Co.  v.  Kitts,  18  N.  D.  623,  138  Am.  St.  Rep. 
787,  120  N.  W.  568,  denying  validity  of  school  bonds  because  the  re- 
quired number  of  votes  to  authorise  them  had  not  been  cast;  Washing- 
ton-Oregon Corp.  V.  City  of  Chehalis,  76  Wash.  448,  136  Pac.  683,  up- 
holding issuing  of  warrants  by  city  in  payment  of  its  indebtedness; 
Bernards  Twp.  v.  Morrison,  133  U.  S.  527,  38  L.  Ed.  729,  19  Sup.  Ct. 
334,  335,  following  rule;  Bernards  Twp.  v.  Stebbins,  109  U.  S.  352,  27 
L.  Ed.  960,  3  Sup.  Ct.  260,  restraining  town  from  setting  up  defense  of 
want  of  seals  on  bonds. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  950. 

Holder  of  negotiable  security  is  presumed  to  have  acquired  In  good 
faith  and  for  value.  To  prove  value  was  paid,  it  is  not  essential  to  prove 
payment  by  himself,  but  only  that  some  intermediate  holder  gave  value. 

Approved  in  Presidio  County  v.  Noel^Young  Bond  etc.  Co.,  212  U.  S. 
70,  58  L.  Ed.  407,  29  Sup.  Ct.  237,  recitals  in  county  bonds  which  import 
compliance  with  statutes  specified  therein  as  empowering  conmiissioner's 
court  to  issue  bonds  for  courthouse  estop  county  to  assert  as  against 
bona  fide  holder  that  bonds  were  issued  in  excess  of  authorised  amount 
or  for  unauthorized  purpose;  Hickman  v.  Sawyer,  216  Fed.  285,  132 
C.  C.  A.  426,  upholding  recovery  of  price  of  horse  though  note  given 
for  purchase  price  obtained  by  fraud;  New  Paddock-Hawley  Co.  v. 
Fayetteville  Wagon  Wood  etc.  Co.,  207  Fed.  791,  purchaser  of  bonds 
after  maturity  from  one  who  acquired  same  before  maturity  takes  free 
from  equities;  In  re  Hopper-Morgan  Co.,  154  Fed.  262,  an  indorser  of 
an  accommodation  note  i^  holder  for  value;  Pickens  Tp.  v.  Post,  99  Fed. 
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662,  holding  pnrehaser  of  negotiable  municipal  bonds  ^from  prior  holder 
acquires  all  rights  •  of  such  prior  holder,  and  such  rights  cannot  be 
affected  by  his  own  knowledge,  at  time  of  his  purchase,  of  defenses  to 
such  bonds;  Biyan  v.  Harr,  21  App.  D.  C.  200,  applying  rule  in  denying 
sufficiency  of  afBdavit  of  defense  in  action  on  note;  Porter  v.  Pittsburg- 
Bessemer  Steel  Co.,  122  U.  S.  283,  30  L.  Ed.  1211,  7  Sup.  Ct.  1208,  hold- 
ing notice  does  not  affect  rights  of  one  purchasing  from  bona  fide  hold- 
ers; Scotland  County  v.  Hill,  132  U.  S.  117,  83  L.  Bd.  266,  10  Sup.  Ct. 
29,  holding  municipal  bond  invalid  in  hands  of  original  holder,  becom- 
ing valid  in  hands  of  bona. fide  purchaser  for  value,  remains  valid  in 
hands  of  a  second  purchaser  with  notice ;  Union  Loan  etc.  Co.  v.  South- 
em  California  Motor  Road  Co.,  61  Fed.  846,  and  Atlas  Nat.  Bank  y. 
Holm,  71  Fed.  492, 19  G.  C.  A.  94,  to  deprive  one  of  character  of  a  bona 
fide  purchaser,  bad  faith  must  be  shown ;  Montclair  v.  Dana,  107  U.  S. 
162,  27  L.  Ed«  436,  2  Sup.  Ct.  403,  and  Lansing  y.  Lytle,  38  Fed.  207, 
both  arguendo. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  326. 

Right  of  purchaser  from  bona  fide  holder  of  note.    Note,  60  L.  R.  A. 
(N.  S.)  77. 

107  U.  8.  162-163,  27  Ii.  Ed.  486,  2  Sup.  Ot.  408,  MONTOLAIB  ▼.  DAKA. 

Jury  may  he  controlled,  by  a  peremptory  instruction,  if  testimony  is  so 
conclusive  that  the  court,  in  the  exercise  of  a  sound  legal  discretion,  would 
be  compelled  to  set  aside  a  different  verdict. 

Approved  in  Chicago  &  N.  W.  R.  Co.  v.  Andrews,  130  Fed.  74,  64 
C.  C.  A.  399,  holding  plaintiff  stepping  on  to  railroad  crossing  directly 
in  front  of  moving  train  contributorily  negligent;  Ragsdale  v.  Southern 
R.  R.  Co.,  121  Fed.  926,  upholding  direction  of  verdict  for  defendant  in 
action  against  railroad  for  burning  of  building  near  track;  Thomason 
V.  Southern  Ry.  Co.,  113  Fed.  81,  61  C.  C.  A. -67,  upholding  direction  of 
verdict  for  defendant  in  action  for  injuries  sustained  by  boy  injured 
while  trying  to  rescue  brother  from  being  crushed  by  turntable;  Hodges 
V.  Kimball,  104  Fed.  760,  44  C.  C.  A.  193,  upholding  direction  of  ver- 
dict in  action  for  death  of  brakeman  who  was  killed  while  disobeying 
rules;  Neininger  v.  Cowan,  101  Fed.  789,  42  C.  C.  A.  20,  upholding 
direction  of  verdict  in  action  for  injury  at  railroad  crossing  where  evi- 
dence showed  contributory  negligence;  Estate  of  McLane,  21  D.  C.  660, 
upholding  directed  verdict  as  to  validity  of  will;  Marshall  v.  Hubbard, 
117  U.  S.  419,  29  L.  Ed.  920,  6  Sup.  Ct.  806,  Dwyer  v.  St.  Louis  etc.  R. 
Co.,  62  Fed.  88,  Crue  v.  Caldwell,  52  N.  J.  L.  218,  19  Atl.  189,  Saw  Co. 
V.  First  Nat.  Bank,  60  N.  J.  L.  419,  38  Atl.  662,  and  Gild«rsleeve  y. 
Atkinson,  6  N.  M.  266,  27  Pac.  481,  all  following  rule;  Rosen  v.  United 
States,  161  U.  S.  43,  40  L.  Ed.  610,  16  Sup.  Ct.  439,  when  the  uncon- 
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tradicted  evidence  presents  a  question  of  law,  the  court  can  instmct  the 
jury  as  to  the  principles  made  by  such  evidence;  Sparf  v.  United  States, 
156  U.  S.  100,  39  L.  Ed.  360,  15  Sup.  Ct.  292,  holding  it  no  error  to 
instruct  jury  they  cannot  return  a  verdict  of  guilty  of  any  offense  less 
than  the  one  charged;  Texas  etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  365,  41 
L.  Ed.  192,  16  Sup.  Ct.  1108,  where  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion,  the  question  of  negligence  is  one  of 
law ;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  665,  16  C.  C.  A.  317,  holding 
evidence  was  insufficient  to  establish  negligence;  Travelers'  Ins.  Co.  v. 
Randolph,  78  Fed.  760,  24  C.  C.  A.  305,  holding  peremptory  instruction 
cannot  be  given  for  a  preponderance  of  evidence;  Spr^ue  v.  Southern 
Ry.,  92  Fed.  63,  34  C.  C.  A.  207,  holding  question  of  n^ligence  of  de- 
fendant's servants  was  one  for  the  jury;  Delaware  etc.  Ry.  Co.  v.  Shel- 
ton,  55  N.  J.  L.  345,  26  Atl.  938,  refusing  to  direct  a  verdict  while 
material  facts  are  in  dispute;  State  v.  Reeves,  58  N.  J.  L.  577,  34  Atl. 
130,  refusing  nonsuit  where  proof  was  not  conclusive ;  Deavers  v. 
Spencer,  70  Fed.  481,  17  C.  C.  A.  216,  arguendo, 

107  U.  &  16a-173^  27  L.  Ed.  397,  2  Sup.  Ot.  327,  BUSBELL  ▼.  ALLEN. 

Charitable  trusts  are  upheld  if  possible.  If  founder  describes  the  g^- 
eral  nature  of  the  trust,  he  may  leave  the  details  to  trustees,  and  an  omis- 
sion to  name  trustees,  or  their  death,  will  not  defeat  trust. 

Approved  in  West  Virginia  Pulp  etc.  Co.  v.  Miller,  176  Fed.  296, 
100  C.  C.  A.  176,  upholding  devise  of  personal  property  in  trust  for 
foreign  religious  denominations;  Woodroof  v.  Hundley,  147  Ala.  292, 
39  South.  909,  upholding  trust  with  power  of  selection  of  beneficiaries 
in  trustees;  McDonald  v.  Shaw,  81  Ark.  241,  98  S.  W.  964,  upholding 
devise  for  education  of  poor  Catholic  children;  Biscoe  v.  Thweatt,  74 
Ark.  549,  86  S.  W.  433,  upholding  devise  to  vestrymen  of  church  and 
to  their  successors  with  x>ower  to  sell  and  dispose  of  property;  Estate  of 
Winchester,  133  Cal.  275^  65  Pac.  476,  holding  fact  that  an  unincor- 
porated educational  society  receives  a  charitable  devise  and  thereafter 
becomes  incorporated  does  not  defeat  its  right  to  the  devise;  Smith  v. 
Gardiner,  36  App.  D.  C.  486,  487,  upholding  bequest  to  cardinal  and 
archbishop  for  benefit  of  Catholic  church;  Franklin  v.  Hastings,  253 
111.  52,  Ann.  Cas.  191SA,  135,  97  N.  £.  268,  upholding  gift  for  support 
of  public  library;  Ackerman  v.  Fichter,  179  Ind.  401,  Ann.  Oas.  1915D, 
1117,  46  L.  R.  A,  (N.  S.)  221,  101  N»  E.  496,  upholding  gift  for  ''public 
masses*'  as  charitable  gift;  Klumpert  v.  Vrieland,  142  Iowa,  439,  121 
N.  W.  36,  upholding  trust  to  the  poor  of  Voorst,  Qelderland,  Nether- 
lands ;  In  re  Nilson's  Estate,  81  Neb.  815,  821, 116  N.  W.  973,  975,  uphold- 
ing trust  for  benefit  of  worthy  and  needy  servant  girls  and  widows; 
Glover  v.  Baker,  76  N.  H.  417,  83  Atl.  931,  upholding  gift  in  trust  to  an 
unincorporated  association;  Board  of  Trustees  of  Albany  College  r. 
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Monteith,  64  Or.  360,  130  Pac.  635,  upholding  charitable  gift  for  main- 
tenance of  schools;  Peth  v.  Spear,  63  Wash.  296,  116  Pac.  166,  uphold- 
ing trust  for  maintaining  a  communal  industrial  institution;  Hays  v. 
Harris,  73  W.  Va.  23,  24,  80  S.  E.  830,  831,  upholding  gift  of  personal 
property  in  trust  for  benevolent  purposes;  John  v.  Smith,  91  Fed.  831, 
following  rule;  Duggan  v.  Slocum,  92  Fed.  808,  809,  810,  34  C.  C.  A. 
676,  holding  that  charitable  trusts  are  favored  in  equity;  Hyden  v. 
Connecticut  Hospitah,  64  Conn.  324,  30  Atl.  52,  upholding  trust  for 
establishment  of  free  beds  in  hospital;  Brooks  v.  Belfast,  90  Me.  324, 
38  Atl.  223,  in  respect  to  time  of  vesting,  charitable  trusts  are  subject 
to  same  rules  as  other  estates ;  In  re  John 's  Will,  30  Or.  520,  36  L.  B.  A. 
251,  47  Pac.  350,  holding  charitable  trust  will  not  be  allowed  to  fail 
for  lack  of  trustee;  Pell  v.  Mercer,  14  R.  I.  436,  holding  Supreme  Court 
had  cy  pres  power;  Johnson  v.  Johnson,  92  Tenn.  566,  36  Am.  St.  Rep. 
108,  22  L.  R.  A.  181,  23  S.  W.  116,  upholding  trust  to  testator's  wife 
and  daughter,  with  power  to  appoint  their  successors  from  his  descend- 
ants; if  there  should  not  be  two  descendants,  trust  to  revert  to  a  desig- 
nated board. 

Equity  has  jurisdiction  of  charitable  uses. 
Approved  in  In  re  Stewart's  Estate,  26  Wash.  38,  66  Pac.  150,  re- 
affirming rule ;  United  States  v.  Oregon'  &  C.  R.  Co.,  186  Fed.  906, 
upholding  equitable*  jurisdiction  to  enforce  forfeiture  of  railroad  grant ; 
Roller  V.  Murray,  107  Va.  543,  59  S.  E.  426,  denying  equitable  relief 
on  champertous  contract. 

EngliiOi  law  of  charitable  uses  did  not  have  its  origin  in  the  statute  of 
BUzabeth. 

Approved  in  Howe  v.  Wilson,  91  Mo.  49,  60  Am.  Rep.  227,  3  S.  W. 
391,  holding  equitable  jurisdiction  of  charities  not  dependent  on  statute 
of  Elizabeth;  Missouri  Historical  Society  v.  Academy  of  Science,  94 
Mo.  467,  8  S.  W.  348,  upholding  charitable  gift  to  unincorporated  soci- 
ety; Trustees  of  the  General  Assembly  of  the  Presbyterian  Church  v. 
Guthrie,  86  Va.  146,  6  L.  R.  A.  330,  10  S.  E.  324,  holding  act  of  1839 
validates  all  gifts  for  charitable  uses ;  King  v.  McLean  Asylum,  64  Fed. 
352,  26  L.  R.  A.  795,  12  C.  C.  A.  145,  approving  rule. 

A  charity  must  be  for  benefit  of  an  indefinite  number  of  persons,  for 
if  all  the  beneficiaries  are  personally  designated,  the  trust  lacks  one  char- 
acteilstic  of  a  legal  charity. 

Approved  in  Tincher  v.  Arnold,  147  Fed.  670,  8  Ann.  Oas.  917,  7 
L.  R.  A.  (N.  S.)  471,  77  C.  C.  A.  649,  upholding  bequest  to  create  fund 
to  establish  school  for  boys  resident  in  Illinois  between  ages  of  twelve 
and  eighteen  years  who  are  unable  to  educate  themselves ;  John  v.  Smith, 
102  Fed.  223,  42  C.  C.  A.  275,  upholding  will  devising  property  to  execu- 
tors in  trust  for  school  purposes  in  certain  town;  Estate  of  Upham, 
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127  Cal.  94,  59  Pac.  317,  upholding  residuary  devise  to  legally  consti- 
tuted and  qualified  trustees  or  managers  of  a,** Good  Templar's  Orphans 
Home,  in  a  specified  locality,''  in  trust  for  the  use  and  benefit  of  the 
orphan  children  of  said  institution;  In  re  Creighton's  Estate,  60  Neb- 
807,  84  N.  W.  277,  holding  in  a  devise  where  certain  trustee  is  appointed 
with  power  to  select  beneficiaries  or  designate  the  object  of  the  charity, 
and  devise  a  plan  for  application  of  funds  bestowed,  court  will,  through 
trustee,  execute  the  charity;  Haynes  v.  Carr,  70  N.  H.  482,  49  Atl.  641, 
upholding  provision  that  income  of  estate  be  expended  for  benefit  of 
poor  and  destitute  in  State,  and  for  charitable  and  educational  pur- 
poses therein;  Gidley  v.  Lovenberg,  35  Tex.  Civ.  211,  79  S.  W.  836, 
upholding  devise  of  fund  to  be  used  in  organizing  and  maintaining  home 
for  bettering  conditions  of  unfortunate  widows  and  orphans  of  certain 
city;  Jones  v.  Habersham,  107  U.  S.  191,  27  L.  Ed.  408,  2  Sup.  Ct.  350, 
upholding  bequest  "to  the  first  Christian  church  erected'*  in  a  desig- 
nated village;  People  v.  Cogswell,  113  Cal.  137,  139,  S5  L.  R.  A.  270, 
271,  45  Pac.  271,  272,  upholding  trust  to  ''the  boys  and  girls  of  Cali- 
fornia"; Bedford  v.  Bedford,  99  Ky.  291,  35  S.  W.  931,  upholding  gift 
to  a  State  for  benefit  of  the  children  thereof;  Minot  v.  Baker,  147  Mass. 
349,  9  Am.  St.  R^.  714,  17  N,  E.  845,  holding  will  created  a  valid  char- 
itable trust,  and  court  would  frame  a  scheme  for  carrying  it  out; 
Faulkner  v.  Sailors'  Home,  155  Mass.  461,  29  N.  E.  646,  holding  that 
testator  intended  to  add  the  fund  to  the  Sailor's  Home  fund;  Mannix 
V.  Purcell,  46  Ohio  St.  140, 15  Am.  St.  Rep.  573,  2  L.  R.  A.  762,  19  N.  E. 
586,  holding  that  changes  in  membership  of  a  congregation  do  not  affect 
its  legal  identity ;  Webster  v.  Wiggin,  19  R.  I.  96,  101,  28  L.  R.  A-  514, 
516,  31  Atl.  827,  829,  upholding  as  charitable,  trusts  for  building  tene- 
ment house,  and  providing  additional  teachers  for  public  schools; 
Protestant  Episcopal  Education  Soc.  v.  Churchman's  Representatives,  80 
Va.  762,  upholding  trust  for  educating  young  men  for  the  ministry. 

Distinguished  in  Miller  v.  Ahrens,  150  Fed.  657,  under  laws  of  West 
Virginia,  devise  in  trust  for  benefit  of  association  of  individuals  who 
are  unnamed  and  whose  membership  was  not  and  could  not  be  known 
is  void  for  uncertainty ;  Moran  v.  Moran,  104  Iowa,  226,  65  Am.  St.  Rep. 
450,  39  L.  R.  A.  208,  73  N.  W.  621,  holding  bequest  to  pastor  of  a  specific 
church,  "that  masses  be  said  for  me,"  creates  a  valid  private  trust; 
Stratton  v.  Physio-Medical  Institute,  149  Mass.  507,  14  Am.  St.  Bep. 
448,  5  L.  R.  A.  37,  21  N.  E.  874,  holding  gift  was  not  a  public  charity. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  R.  A.  (N.  S.)  63,  67,  97,  128,  141. 

Gift  In  trust  for  charity  not  existing  at  date  of  gift,  and  the  begiHBln^ 
of  whose  existence  is  uncertain,  or  is  to  take  effect  upon  a  contingency  that 
may  possibly  not  happen  within  a  life  or  Uves  in  being  and  twenty-oiitf 
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years  afteiward  la  valid,  provided  there  Is  no  gift  of  property  meanwUle 
for  benefit  of  pzlyate  person  or  corporation. 

Approved  in  Girard  Trust  Co.  v.  Russell,  179  Fed,  449,  450,  45%  102 
C.  C.  A.  592,  holding  charitable  trust  void  for  remoteness;  Tincher  v. 
Arnold,  147  Fed.  669,  8  Ann.  Oaa.  917,  7  L.  R.  A.  (N.  S.)  471.  77  C.  C.  A, 
649,  upholding  bequest  of  residuary  estate  to  trustees  to  accumulate  till 
it  reaches  certain  sum,  part  of  principal  and  future  income  to  be  then 
devoted  to  certain  cKarity;  Brigham  v.  Peter  Bent  Brigham  Hospital, 
126  Fed.  797,  sustaining  gift  by  will  for  founding  of  hospital  for  indi- 
gent poor  entire  residuary  estate,  which  trustees  were  directed  to 
accumulate  for  twenty-five  years;  Codman  v.  Brigham,  187  Mass.  313, 
72  N.  E.  1009,  provision  of  will  creating  charitable  trust  for  accumula- 
tion is  valid  though  it  requires  fund  to  be  held  for  period  bey6nd  time 
prescribed  by  rule  against  perpetuities ;  Hopkins  v.  Qrimshaw,  165  U.  S. 
352,  355,  41  L.  Ed.  742,  744,  17  Sup.  Ct.  405,  406,  holding  rule  against 
perpetuities  inapplicable  to  a  trust  resulting  to  heirs  upon  failure  of  an 
express  trust;  Jones  v.  Habersham,  107  U.  S.  184,  185,  27  L.  Ed.  405, 
406,  2  Sup.  Ct.  345,  346,  and  White  v.  Keller,  68  Fed.  801,  16  C.  C.  A. 
683,  both  holding  rule  against  perpetuities  cannot  be  invoked  to  defeat 
a  devise  to  charitable  uses;  Storrs  Agricultural  School  v.  Whitney,  54 
Conn.  347,  8  Atl.  144,  and  Woodruff  v.  Marsh,  63  Conn.  133,  137,  88 
Am.  St.  Rep.  352,  856,  26  Atl.  849,  851,  holding  bequest  not  obnoxious 
to  statute  against  perpetuities ;  Ingraham  v.  Ingraham,  169  111.  452,  458, 
48  N.  E.  566,  568,  immediate  devotion  of  fund  to  charity  is  the  test  of 
the  validity  of  the  bequest ;  Almy  v.  Jones,  17  R.  L  267,  12  L.  R.  A.  416, 
21  Atl.  617,  holding  objection  of  remoteness  untenable;  dissenting  opin- 
ion in  Danforth  v.  Oshkosh,  119  Wis.  306,  97  N.  W.  274,  arguendo. 

Decisions  of  courts  of  Maryland,  made  since  the  cession  of  District  of 
Oolumbia,  cannot  control  as  to  effect  of  statutes  within  the  District  of 
Columbia. 

Approved  in  Morris  v.  United  States,  174  U.  S.  240,  48  L.  Ed.  962, 
19  Sup.  Ct.  667,  following  rule;  PhiUips  v.  Negley,  117  U.  S.  678,  29 
L.  Ed.  1017,  6  Sup.  Ct.  907,  holding  rule  in  Maryland,  as  to  amendment 
of  judgments,  not  binding  on  Federal  courts  in  District  of  Columbia. 

Distinguished  in  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed. 
442,  93  C.  C.  A.  71,  following  State  decision  in  construing  insurance 
contract;  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed.  1016,  following  State 
decision  in  construing  covenant  to  deed  to  coal  land. 

Conflict  of  laws  as  to  wiUs.    Note,  2  L.  R.  A.  (K.  S.)  488. 

A  grant  of  property  in  Arkansas  in  trust  "for  the  use  and  benefit  of 
the  Bussell  Institute  of  St.  Louis,"  for  education  of  boys,  with  directionB 
to  sell  and  pay  proceeds  to  president  of  board  of  trustees  of  said  institate, 
whose  receipt  should  be  a  full  discharge,  was  a  valid  diaritahle  gift,  al- 
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thoagh  the  InsUtntlon  wm  neltlier  estobUdied  nor  !no<irpor8t6d  during  life 
of  donor. 

Approved  in  Brigham  t.  Poter  Bent  Brigham  Hospital,  134  Fed.  519, 
628,  67  C.  C.  A.  393,  upholding  will  directing  executors  to  manage  residu- 
ary estate  for  twenty-five  years  and  pay  certain  legacies  from  income 
and  add  balance  to  principal  and  at  expiration  of  term  to  form  cor- 
poration, to  whom  estate  to  be  transferred,  to  be  used  for  founding 
hospital  for  indigent  sick;  John  v.  Smith,  102  Fed.* 222,  42  C.  C.  A.  275, 
upholding  will  devising  property  to  executors  in  trust  for  school  pur- 
poses in  certain  town;  Estate  of  Merchant,  143  Cal.  543,  77  Pac.  477, 
upholding  bequest  to  trustees  for  benefit  of  .Oakland  Red  Cross  Society 
of  California ;  Jones  v.  Habersham,  107  U.  S.  179,  27  L.  Ed.  403,  2  Sup. 
Ct.  341,  holding  that  validity  of  bequests  depends  upon  law  of  domicile 
of  testator;  Sears  v.  Chapman,  158  Mass.  400,  85  Am.  St.  Rep.  502,  33 
N.  E.  604,  upholding  bequest  for  educational  purposes;  Attorney  Gen- 
eral V.  Briggs,  164  Mass.  567,  12  N.  E.  118,  holding  devise  of  fund  to 
support  schools  is  a  charitable  bequest;  Missouri  Historical  Soc.  v. 
Academy  of  Science,  94  Mo.  466,  8  S.  W.  348,  upholding  conveyance  to 
an  unincorporated  society;  Lackland  v.  Walker,  151  Mo.  242,  246,  52 
S.  W.  423,  424,  holding  devise  for  public  botanical  garden  creates  a 
charitable  trust ;  People  v.  Roberts,  154  N.  T.  31,  38  L.  R.  A.  696,  47 
N.  E.  987,  holding  institution  for  blind  to  be  charitable;  Pennoyer  v. 
Wadhams,  20  Or.  283,  11  L.  R.  A.  213,  25  Pac.  723,  and  Keith  v.  Scales, 
124  N.  C.  510,  32  S.  E.  811,  upholding  devise  for  charitable  use  to  society 
not  established;  In  re  John's  Will,  30  Or.  516,  519,  39  L.  R.  A«  249,  250, 
47  Pac.  348,  349,  upholding  gift  for  maintenance  of  free  public  schools ; 
Webster  v,  Wiggin,  19  R.  I.  93,  28  L.  R.  A.  518,  31  Atl.  826,  upholding 
trust  to  an  unincorporated  association;  Dye  v.  Beaver  Creek  Church,  48 
S.  C.  457,  59  Am.  St.  Rep.  730,  26  S.  E.  722,  upholding  devise  to  an  unin- 
corporated society  **for  poor  children*';  Staines  v.  Burton,  17  Utah,  337, 
70  Am.  St.  Rep.  790,  53  Pac.  1016,  holding  gift  for  benefit  of  members 
of  a  church  to  be  charitable. 

What  are  charitable  uses  or  trusts.  Note,  63  Am.  St.  Rep.  249,  260, 
269. 

Gift  for  public  purpose,  as  distinguished  from  benevolent,  educa- 
tional or  religious  purpose,  as  valid  charitable  gift.  Note,  Ann. 
Cas.  1914A,  1215,  1219. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note, 

8  Ann.  Cas.  1181,  1182,  1183. 
Validity  of  bequest  for  support  or  establishment  of  free  or  public 

schools.    Note,  8  Ann.  Oas.  926,  927,  928. 
Law  governing  validity  of  testamentary  gift  to  foreign  charity, 

and  administration  thereof.    Note,  20  Aim.  Oas.  867. 
Invalidity  of  charitable  bequest  for  indebtedness.    Note,  6  E.  R.  O. 

575. 
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107  U.  S.  174-191,  27  L.  Bd.  401,  2  Sup.  Ct.  330,  JONES  ▼.  HABERSHAM. 

Validity  of  charitable  deyise,  as  agalDBt  heir  at  law,  depends  vgrni  law 
of  State  where  land  Ues. 

Approved  in  Brigham  y.  Peter  Bent  Brigham  Hospital,  126  Fed.  797, 
holding  validity  of  charitable  gift  for  nonexistent  charity  by  Massa- 
chusetts testator  governed  by  Massachusetts  law  where  land  also  situ- 
ated therein ;  Norton  v.  House  of  Mercy,  101  Fed.  389,  41  C.  C.  A.  396, 
holding  where  plaintiff,  New  York  charitable  corporation,  who  could 
take  and  hold  realty  not  exceeding  fifty  thousand  dollars  in  value,  was 
made  beneficiary  under  will  of  Kentuckian,  filed  petition  in  interven- 
tion, in  suit  by  heirs  against  executor  to  determine  rights,  and  court 
decided  it  already  held  fifty  thousand  dollars  worth  of  realty  and  could 
not  take  under  will,  such  judgment  estops  plaintiff  from  suing  in  another 
State  grantee  of  heirs  to  recover  lands ;  Pritchard  v.  Henderson,-  2  Penne. 
(Del.)  657,  47  Atl.  377,  holding  defendant  in  ejectment  in  this  State 
not  estopped  to  deny  findings  of  court  of  another  State  as  to  validity 
of  will  with  respect  to  lands  in  this  State ;  Nelson  v.  Potter,  50  N.  J.  L. 
325,  15  Atl.  376,  holding  will  executed  not  according  to  laws  of  this 
State  will  not  pass  title  to  land  here. 

Validity  of  a  charitable  beanest,  as  against  next  of  kin,  depends  upon 
law  of  testator's  domicile. 

Approved  in  West  Virginia  Pulp  etc.  Co.  v.  Miller,  176  Fed'.  296,  297, 
298,  100  C.  C.  A.  176,  following  rule ;  Handley  v.  Palmer,  103  Fed.  42, 
43  C.  C.  A.  100,  holding  where  testator  having  realty  and  personalty  in 
Pennsylvania,  and  his  domicile  in  that  State  and  also  realty  in  Vir- 
ginia, devises  residue  of  estate  to  city  in  Virginia,  validity  of  such 
residuary  devise  as  respects  property  in  Pennsylvania  is  governed  by  law 
of  that  State;  Duggan  v.  Slocum,  83  Fed.  249,  following  rule;  Wood  v. 
Paine,  66  Fed.  809,  determining  validity  of  devise  by  law  of  testator's 
domicile  where  property  was  situated;  Sickles  v.  New  Orleans,  80  Fed. 
874,  26  C.  C.  A.  204,  if  will  contains  a  particular  bequest  of  funds  to  be 
administered  for  particular  purposes  in  another  State,  its  validity  is 
tested  by  laws  of  that  State;  Handley  v.  Palmer,  91  Fed.  950,  validity  of 
will  is  to  be  determined  by  lex  domicilii  as  respects  real  and  personal 
property  within  the  State;  Cross  v.  United  States  Trust  Co.,  131  N.  Y. 
348,  27  Am.  St.  Rep.  610,  15  L.  n.  A.  611,  30  N.  E.  130,  upholding  testa- 
mentary disposition  valid  at  testator's  domicile,  but  invalid  here,  the 
domicile  of  beneficiaries. 

Law  governing  validity  of  testamentary  gift  to  foreign  charity,  and 
administration  thereof.    Note,  20  Ann.  Oas.  866,  867. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  8.)  438. 

Law  of  charities  is  fully  adopted  in  Oeorgia/as  far  as  is  compatible 
with  a  free  govemment,  where  no  royal  prerogatiTe  is  exercised. 
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Approved  in  New  England  Sanitarium  y.  Inhabitants  of  Stoneham, 
205  Mass.  343,  91  N.  E.  387,  exempting  <^aritable  corporation  from 
taxes  though  patronized  by  well-to-do  people;  Pierce  v.  StevenB,  205 
Mass.  222,  91  N.  E.  321,  holding  charitable  devise  subject  to  inheritance 
tax;  Molly  Vamum  Chapter  etc.  v.  City  of  Lowell,  204  Mass.  492,  26 
L.  R..A.  (N.  8.)  707,  90  N.  E.  894,  real  estate  purchased  by  benevolent 
society  held  exempt  from  taxation. 

Where  testator  attaches  to  devise  In  trust  conditions  that  linstees  tfiaU 
not  alienate  the  land  or  make  certain  changes  in  improvements,  these  are 
conditions  subsequent,  not  invalidating  the  trust.  Chancery  may  still  per- 
mit a  sale  of  land,  in  case  of  necessity. 

Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  908,  hold- 
ing railroad  grant  vested  on  condition  subsequent;  Estate  of  Gay,  138 
Cal.  656,  94  Am.  St  Rep.  73,  71  Pac.  709,  holding  void  direction  in  will 
setting  apart  certain  permanent  income  to  be  used  in  keeping  lot  where 
testator  should  be  interred  in  good  condition ;  Bridgeport  Public  Library 
V.  Burroughs  Home,  85  Conn.  316,  318,  82  Atl.  584,  585,  denying  foi^ 
feiture  on  breach  of  trustee's  condition  not  to  alienate;  Rolfe  etc.  Asylum 
V.  Lefebre,  69  N.  H.  241,  45  Atl.  1088,  holding  under  trust  devise  on 
condition  that  trustees  shall  hold  and  apply  estate  to  specific  charity 
with  no  power  of  sale  by  them  during  term  of  ninety-nine  years,  court 
may  authorize  conveyance  if  for  best  interests  of  estate;  Fisher  v. 
Fisher,  170  N.  C.  381,  87  S.  E.  115,  sanctioning  trustee's  departure 
from  direction  in  will  to  preserve  trust  fund;  American  Trust  Co.  v. 
Nicholson,  162  N.  C.  264,  78  S.  E.  155,  holding  trust  denying  right 
of  sale  invalid  as  in  restraint  of  alienation ;  Grace  Church  v.  Ange,  161 
N.  C.  318,  77  S.  E.  241,  upholding  right  to  sell  by  trustees  of  church 
trust ;  Church  v.  United  States,  136  U.  S.  52,  34  L.  Ed.  494,  10  Sup.  Ct. 
806,  holding  courts  of  chancery  may  appoint  new  trustees,  and  may 
compel  the  application  of  charity  funds  to  their  appointed  uses,  if  law- 
ful ;  Lackland  v.  Walker,  151  Mo.  254,  52  S.  W.  427,  holding  court,  if 
it  is  impossible  to  administer  trust  in  manner  proposed,  may  make  any 
reasonable  modifications. 

Power  of  court  to  modify  terms  of  trust.    Note,  Ann.  Oas.  1916A, 
999. 

Devise  to  incorporated  religious  society,  upon  condition  that  trustees 
should  appropriate  one  thousand  dollars  annually  out  of  rents  and  profits  to 
needy  Presbyterian  or  Congregational  churches,  and  keep  in  order  burial 
place  of  testator,  is  good  charitable  devise  under  code  of  Oeor^  of  1873. 

Approved  in  Iglehart  v.  Iglehart,  204  U.  S.  485,  51  L.  Ed.  579,  27 
Sup.  Ct.  329,  upholding  grants  in  trust  to  cemetery  associations  with* 
out  time  limitations;  -Kelly  v,  Nichols,  17  R.  I.  318,  19  L,  R.  A.  416, 
21  Atl.  907,  holding  trust  to  keep  graves  in  repair  not  a  charitable  use. 
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A  devlM  to  a  society  incorporated  "for  relief  of  distressed  widows  and 
schooling  and  twft^<tita.iTi<tnr  of  poor  diildren,"  of  profits  of  land  for  tbe  use 
of  tbe  school  and  cliarities  of  said  Institution,  wlthont  lot  being  liable  for 
debts  of  said  society,  is  a  good  charitable  devise. 

Approved  in  Fordyce  v.  Woman's  Christian  Nat.  Library  Assn.,  79 
Ark,  556,  7  L.  B.  A.  (N.  S.)  485,  96  S.  W.  157,  upholding  trust  to  estab- 
lish library  at  health  resort;  Smith  v.  Gardiner,  36  App.  D.  C.  487,  up- 
holding bequest  for  benefit  of  church  and  one  of  its  colleges ;  Dykeman 
V.  Jenkines,  179  Ind.  561,  563,  Ann.  Oas.  1915D,  1011,  101  N.  E.  1018, 
1019,  upholding  trust  to  erect  and  maintain  public  hospital;  Mason  v. 
Bloomington  Library  Assn.,  237  111.  446,  15  Ann.  Oas.  603,  86  N.  E. 
1046,  upholding  trust  established  for  benefit  of  public  art  gallery ;  Dunn 
V.  Morse,  109  Me.  260,  83  Atl.  797,  will  designating  any  needy  relatives 
of  testator  as  heirs  of  trust  fund  is  valid ;  Richardson  v.  Essex  Institute, 
208  Mass.  317,  21  Ann.  Ca8.  1158,  94  N.  E.  263,  upholding  gift  of  public 
park  as  charity;  Maxcy  v.  City  of  Oshkosh,  144  Wis.  254,  81  L.  IL  A. 
(N.  S.)  787,  128  N.  W-,  906,  upholding  gifts  to  institutions  of  learning; 
Field  V.  Drew  Theological  Seminary,  41  Fed.  373,  holding  bequest  for 
education  of  young  men  for  the  ministry  to  be  a  valid  charitable  use; 
Mills  V.  Davison,  54  N.  J.  Eq.  663,  665,  55  Am.  9t.  Bep.  597,  599,  35 
Atl.  1072,  1073,  holding  grant  was  of  entire  estate  for  Episcopal  church, 
and  that  a  trust  was  created;  Webster  v.  Wiggin,  19  R.  I.  93,  28  L.  R.  A. 
513,  31  Atl.  826,  upholding  trust  for  building  of  tenement  houses,  and. 
procuring  of  additional  teachers  for  public  schools. 

What  are  charitable  uses  or  .trusts.  Note,  68  Am*  St.  Bep.  256,  857, 
262,  264. 

Devise  to  society  incorporated  'Yor  relief  of  indigent  widows  and  chil- 
dren" of  buildings  and  land,  to  use  profits  for  benevolent  purposes  of  said 
society,  is  a  good  charitable  devise. 

Approved  in  Grant  v.  Saunders,  121  Iowa,  82,  100  Am.  St.  Bep.  310, 
95  N.  W.  411,  bequest  in  trust  for  poor  to  be  given  to  objects  and  such 
persons  as  trustee  thinks  best  to  help  is  charitable  bequest. 

Validity,  within  rule  against  perpetuities  of  gift  to  charity  not  in 
existence  and  beginning  of  whose  existence  is  uncertain  or  con- 
tingent.   Note,  Ann.  Oas.  1913A,  189. 

If  dSYise  is  made  to  one  charity  and  then  over,  upon  a  contingency 
which  may  not  take  place  within  the  rule  of  perpetuities,  to  another  charity, 
the  limitation  to  second  charity  is  nevertheless  good,  since  rule  does  not 
apply  to  charities. 

'  Approved  in  McGraw  v.  McGraw,  176  Fed.  320,  99"  C.  C.  A.  650,  up- 
holding devise  in  trust  which  prohibited  trustees  from  selling,  as  not 
against  perpetuities ;  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed. 


107  U.  S.  174r^l91       NOTES  ON  U.  S.  REPORTS.  1104 

519,  67  C.  C.  A.  393,  upholding  will  directing  execntors  to  manage  re- 
siduary estate  for  twenty-five  years  and  pay  certain  legacies  from  income 
and  add  balance  to  principal,  and  at  expiration  of  term  to  form  corpora- 
tion, to  whom  estate  to  be  transferred,  to  be  used  for  founding  hospital 
for  indigent  sick;  John  v.  Smith,  102  Fed.  222,  42  C,  C.  A.  275,  uphold- 
ing devise  to  executors  in  trust  for  school  purposes  in  certain  town; 
•  Wilson  V.  First  Nat.  Bank,  164  Iowa,  412,  Ann.  Oas.  1916D.  481,  145 
N.  W.  952,  upholding  gift  over  to  training  school  after  lapsed  devise; 
Codman  v.  Brigham,  187  Mass.  313,  72  N.  E.  1009,  upholding  will  creat- 
ing charitable  trust  and  devising  residuary  estate  to  be  invested  and 
accumulated  for  term  of  years  beyond  time  prescribed  by  rule  against 
l)erpetuities ;  MacKenzie  v.  Trustees  of  Presbytery  of  Jersey  City,  67 
N.  J.  Eq.  670,  69  L.  R.  A.  (N.  S.)  227,  61  Atl.  1035,  upholding  trust  for 
public  worship  and  instruction  for  benefit  of  indefinite  number  of  per- 
sons of  Presbyterian  faith;  Hopkins  v.  Grimshaw,  165  U.  S.  352,  355, 
41  L.  Ed.  742,  744, 17  Sup.  Ct.  405,  406,  holding  rule  against  perpetuities 
inapplicable  to  a  trust  resulting  to  heirs  upon 'failure  of  an  express 
trust;  Storrs  Agricultural  School  v.  Whitney,  54  Conn.  347,  8  Atl.  143, 
holding  bequest  not  obnoxious  to  statute  against  perpetuities;  Crerar 
V.  Williams,  145  HI  649,  21  L.  R.  A-  466,  34  N.  E.  471,  where  gift  is 
present,  the  organization  of  corporation  mentioned  in  will  is  not  a  con- 
dition precedent  to  its  vesting;  White  v.  Keller,  68  Fed.  801,  806,  15 
C.  C.  A.  683,  Phillips  v.  Harrow,  93  Iowa,  107,  61  N.  W.  439,  and  Mills 
V.  Davison,  54  N.  J.  Eq.  662,  55  Am.  St.  Rep.  597,  35  L.  R.  A.  115,  35 
Atl.  1073,  holding  rule  a^^iinst  perpetuities  is  not  applicable  to  chari- 
table uses ;  In  re  John 's  Will,  30  Or.  516,  86  L.  R.  A.  249,  47  Pac.  348, 
holding  charitable  trust  not  invalid  because  will  provides  for  appoint- 
ment of  trustee  fifteen  years  after  testator's  death;  Lenning  v.  Fuller- 
ton,  154  Pa.  St.  215,  25  Atl.  1053,  upholding  charitable  trust  takini^ 
effect  on  a  remote  contingency,  in  derogation  of  another  charity. 

Gift  in  violation  of  mortmain  statute  as  void  or  voidable.    Note, 
10  Ann.  Oas.  1030. 

Validity  and  effect  of  condition  of  inalienability  attached  to  gift 
for  charity.    Note,  12  Ann.  Cas.  816. 

Constitation  of  Georgia  of  1868»  prohibiting  grant  of  corporate  charters 
by  legislature,  does  not  take  away  from  the  General  Assembly  the  power  to 
amend  charters  of  existing  corporations. 

Approved  in  State  v.  Butler,  86  Tenn.  630,  8  S.  W.  592,  upholding 
special  act  changing  name  of  pre-existing  corporation. 

Restrictions  imposed  by  charter  of  a  corporation  upon  the  amount  of 
property  that  it  may  hold  cannot  be  taken  advantage  of  collaterally  by 
private  persons,  but  only  in  a  direct  proceeding  by  the  State. 
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Approved  in  West  Virginia  Pulp  etc.  Co.  v.  Miller,  176  Fed.  293,  100 
C.  C.  A.  176,  upholding  devise  of  land  in  trust  to  pay  over  proceeds  of 
sale  to  church ;  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  527, 
67  C.  C.  A.  393,  where  by  special  act  State  has  enlai^ed  capacity  of 
charitable  corporation  to  enable  it  to  accept  gift,  power  of  corporation 
ii^  that  respect  cannot  be  questioned;  Brigham  v.  Peter  Bent  Brigham 
Hospital,  126  Fed.  801,  802,  holding  whether  gift  to  nonexistent  charity 
beyond  statutory  power  to  hold  is  void  as  to  excess,  becoming  resulting 
trust  for  heirs  cannot  be  raised  collaterally ;  Chase  v.  Dickey,  212  Mass. 
560,  562,  99  N.  E.  413,  414,  denying  to  anyone  except  commonwealth 
right  to  question  devise  to  church  beyond  its  power  to  take;  Hubbard 
V.  Worcester  Art  Museum,  194  Mass.  287,  10  Ann.  Oas*  1025.  9  L.  R.  A. 
(N.  S.)  689,  80  N.  E.  493,  upholding  devise  to  corporation  in  excess  of 
amount  authorized  by  law;  Manchester  St.  Ry.  Co.  v.  Williams,  71  N".  H. 
321,  52  Atl.  466,  holding  when  agent  of  corporation  sells  property  as 
his  own,  vendee  who  has  notice  of  principal's  claim  cannot  assert 
ownership  9n  ground  that  contract  by  which  corporation  acquired  title 
was  ultra  vires  and  void ;  Mansfield  v.  Neff,  43  Utah,  275,  134  Pac.  1165, 
denying  right  of  heir  to  question  devise  to  church ;  Reoifianized  Cliurch 
etc.  of  Latter  Day  Saints  v.  Church  of  Christ,  60  Fed.  943,  Farrington 
V.  Putnam,  90  Me.  424,  443,  38  L.  R.  A.  347,  353,  37  Atl.  659,  666,  Han- 
son V.  Little  Sisters  of  the  Poor,  79  Md.  440,  441,  32  L.  R.  A.  298,  32 
Atl.  1054,  In  re  Stickney's  Will,  85  Md.  106,  60  Am.  St  Rep.  315,  35 
L.  R.  A.  697,  36  Atl.  657,  Quitman  Co.  v.  Stritze,  70  Miss.  323,  13  South. 
36,  and  Cliamberlain  v.  Northeastern  R.  R.  Co.,  41  S.  C.  406,  44  Am.  St. 
Rep.  723,  26  L.  R.  A.  14S,  19  S.  E.  745,  all  following  rule;  Fritts  v. 
Palmer,  132  U.  S.  293,  33  L.  Ed.  321,  10  Sup.  Ct.  96,  where  purchase  by 
foreign  corporation,  without  having  complied  with  statute,  court  could 
not  forfeit  the  estate  for  benefit  of  subsequent  grantee  from  same 
grantor;  Allis  v.  Jones,  45  Fed.  150,  that  mortgage  is  in  excess  of  limit 
6f  indebtedness  and  ultra  vires  cannot  be  maintained  by  a  subsequent 
unsecured  creditor;  Chattanooga  etc.  R.  Co.  v.  Evans,  66  Fed.  816,  14 
C.  C.  A.  116,  holding  purchase  of  property  by  foreign  corporation  not 
complying  with  statutory  requirements  is  not  invalid;  Detroit  etc.  Ry. 
Co.  V.  Mills,  85  Mich.  648,  48  N.  W.  1009,  holding  defendant  could  not 
raise  question  of  power  of  municipality  to  permit  plaintiff  to  operate 
electric  cars;  Union  Trust  Co.  v.  Atchison  etc.  R.  Co.,  8  N".  M.  339,  43 
Pac.  705,  objection  that  corporation  has  failed  to  file  a  copy  of  its  char- 
ter can  only  be  raised  in  a  direct  proceeding  by  quo  warranto;  New 
Shoreham  v.  Ball,  14  R.  I.  567,  holding  that  municipality  could  acquire 
realty  for  other  than  municipal  purposes;  Wood  v.  Hammond,  16  R.  I. 
116,  17  Atl.  326,  holding  corporation  could  take  only  so  much  as  would 
carry  property  held  to  its  charter  limit;  dissenting  opinion  in  Detroit 
XT— 70 
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V.  Detroit  etc.  Ry.  Co.,  56  Fed.  907,  majority  holding  city  had  no  power 
to  grant  vested  interest  in  streets  for  period  longer  than  life  of  grantee 
corporation;  City  of  Qnincy  v.  Attorney  General,  160  Mass.  434,  35 
N.  E.  1067,  arguendo. 

Denied  in  Matter  of  McGraw,  111  N.  Y.  99,  102,  2  L.  R.  A,  394,  895, 
19  N.  E.  237,  241,  holding  bequest  to  Cornell  void  where  it  already  held 
property  up  to  charter  limit  and  that  heirs  could  raise  question. 

Whether  heirs  of  a  testator  may  assail  a  devise  or  bequest  to  a 
corporation.    Note,  60  Am.  St.  Rep.  S19. 

A  corporation  may  hold  and  execute  a  trust  for  charitable  objects  in 
accord  with  the  purposes  of  its  creation,  ^Uthou^th  it  might  not  itself  have 
authority  to  establish,  or  spend  its  funds  for  such  purpose. 

Approved  in  Speer  v.  Colbert,  200  U.  S.  145,  50  L.  Ed.  412,  26  Sup.  Ct. 
201,  Georgetown  College  has  power  to  take  bequest  to  be  used  as  endow- 
ment for  prosecution  of  research  in  colonial  history  of  Maryland  and 
District  of  Columbia;  Biscoe  v.  Thweatt,  74  Ark.  549,  86  S.  W.  433,  up- 
holding devise  to  vestrymen  of  church  and  their  successors  **with  power 
to  sell  and  dispose  of  lands  as  they  may  deem  best;  Egan  v.  San  Fran- 
cisco, 165  Cal.  584,  Ann.  Oaa.  1915A,  754,  133  Pac.  296,  upholding  power 
of  city  to  erect  municipal  opera  house;  Steams  v.  Newport  Hospital, 
27  R.  I.  316,  62  Atl.  135,  corporation  authorized  to  maintain  hospital  to 
receive,  care  for  and  heal  ''sick  or  hurt"  may  accept  trust  for  care  of 
"sick,  hurt,  injured  or  infirm  poor  persons";  Holifield  v.  Robinson,  79 
Ala.  422,  holding  county  could  not  take  diBvise  in  trust  for  preservation 
of  a  private  burial  ground ;  Phillips  v.  Harrow,  93  Iowa,  102,  61  N.  W. 
437,  holding  that  municipality  may  take  devise  to  maintain  a  foundling 
hospital. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note, 
8  Ann.  Gas.  1180,  1183,  1184. 

Power  of  municipality  to  take  property  as  trustee.    Note,  17  Ann. 
Gas.  746. 

Effect  of  subsequent  incorporation  to  validate  gift  to  association. 
Note,  14  L.  R.  A.  411. 

Devise  to  historical  society  of  house  containing  books  as  a  public 
library  is  a  good  charitable  devise,  not  invalidated  by  requirement  to  keep 
over  entrance  a  slab  with  name  of  testator  engraved  thereon;  and  if  society 
is  incapable  of  executing  the  trust,  court  may  appoint  a  new  trustee. 

Approved  in  Smart  v.  Durham,  77  N.  H.  58,  86  Atl.  822,  upholding 
gift  of  property  to  a  town,  directing  income  to  be  applied  to  support  of 
public  schooL 

Validity  of  bequest  for  purchase  or  care  of  tomb,  monument,  burial 
lot  or  cemeter}'.    Note,  15  Ann.  Gas.  608. 
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Charitable  nature  of  gift  as  affected  by  fact  that  it  is  intended  as 
a  private  memorial.    Note,  21  Aim.  Oaa.  1169. 

Testamentary  provision  for  monument  or  care  of  tomb,  etc.    Note, 
1  B.  B.  0.  949. 

DevlM  in  truat  for  creation  of  *%  hospital  for  sick  and  indigent 
femalfls,"  certain  directresses  being  named,  who  are  to  form  a  corporation 
for  the  purpose,  is  a  valid  charitable  devise,  although  no  time*  is  limited 
for  obtaining  of  charter. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital^  126  Fed.  797, 
sustaining  residuary  devise  to  trustees  to  accumulate  for  twenty-five 
years,  then  to  be  applied  in  funding  hospital  for  indigent  poor;  Bell  v. 
Nesmith,  217  Mass.  269,  104  N.  E.  723,  upholding  gift  to  be  accepted  by 
proper  legislation. 

Gift  for  establishment  of  hospital  as  eharitable  gift    Note,  Ann. 
Oaa.  1912D,  68. 

Devise  "to  first  Christian  church  erected  or  created''  in  a  designated 
village,  "or  to  such  persons  as  may  become  trustees  of  same^"  is  a  good 
charitable  bequest. 

Approved  in  Colbert  v.  Speer,  24  App.  D.  C.  204,  upholding  bequests 
to  certain  orphan  asylums  though  their  correct  corporate  names  not 
given;  Franklin  v.  Hastings,  263  111.  63,  Ann.  Oas.  1913A,  136,  97  N.  E. 
268,  upholding  gift  to  aid  public  library;  Ackerman  v.  Fichter,  179  Ind. 
399,  Ann.  Oas.  1916D,  1117,  4^  L.  R.  A.  (N.  S.)  221,  101  N.  E.  496,  up- 
holding trust  providing  for  sale  of  real  estate  without  petition,  order, 
appraisement  and  bond;  In  re  Ihmes'  Estate,  154  Iowa,  24,  134  N.  W. 
430,  upholding  charitable  bequests  to  unincorporated  institutions;  In  re 
Douglass'  Estate,  94  Neb.  285,  Ann.  Oas.  1914D,  447,  143  N.  W.  301, 
upholding  gift  to  First  Congregational  Church  society;  Batiner  v.  Rolf, 
43  Tex.  Civ.  92,  94  S.  W.  1127,  upholding  devise  to  church  for  benefit 
of  poor;  Gidley  v.  Lovenberg,  35  Tex.  Civ.  211,  79  S.  W.  836,  upholding 
devise  of  fund  to  be  used  in  organizing  and  maintaining  home  for  better- 
ing condition  and  comforting  unfortunate  widows  and  orphans  of  cer- 
tain cityt  Hayes  v.  Pratt,  147  U.  S.  567,  37  L.  Ed.  283,  13  Sup.  Ct.  506, 
and  Field  v.  Drew  Theological  Seminary,  41  Fed.  375,  upholding  chari- 
table bequest  to  corporation  to  be  thereafter  created ;  Keith  v.  Scales,  124 
N.  C.  510,  32  S.  E.  811,  upholding  devise«to  charitable  institution  to  be 
established ;  Pennoyer  v.  Wadhams,  20  Or.  283,  11  L.  R.  A.  213,  25  Pac. 
723,  upholding  devise  for  church  to  be  created. 

Devise  or  bequest  to  church  as  charitable  use.    Note,  4  Ann.  Oas. 

1139. 
Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 

L.  R.  A.  (N.  S.)  67,  89,  96.  101,  104,  111,  113,  186,  161. 
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Miscellaneous.  Cited  in  Chesapeake  etc.  R.  Co.  v.  McKell,  209  Fed. 
517,  126  C.  C.  A.  336)  defining  scope  and  extent  of  review  on  second 
appeals;  Watson  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  169  Fed.  945,  defining 
obiter  dictum;  Tincher  v.  Arnold,  147  Fed.  677,  8  Ann*  Gas.  917,  7 
L.  R.  A.  (N.  S.)  471,  77  C.  C.  A.  649,  Federal  courts  follow  State  deci- 
sions as  to.  validity  of  charitable  bequests;  Union  Pac.  Ry.  v.  Mason 
City  etc.  Ry.  Co.,  128  Fed.  236,  64  C.  C.  A.  348,  holding  Supreme  Court's 
declaration  in  163  U.  S.  564,  that  Pacific  railroad  acts  require  road  to 
share  bridge  and  tracks  with  Rock  Island,  controlling  decision;  Sioux 
City  of  Chicago  etc.  Ry.  Co.,  129  Iowa,  704,  106  N.  W.  187,  title  to 
accreted  or  reclaimed  land  goes  with  fee  of  land  to  which  it  is  annexed. 

107  U.  S.  192-206,  27  L.  Ed.  438,  2  Sup.  Ot.  225,  ATIiAKTIO  WOBS8  ▼. 
BSADY. 

Patent  laws  are  designed  to  reward  those  making  snbstantial  dls- 
ooTeries,  not  to  grant  monopoly  for  every  device,  every  shadow  of  an  idea, 
which  would  naturally  occur  to  any  skilled  mechanic  in  the  ordinary 
progress  of  manufactures. 

Approved  in  Hutten  v.  Frank  Krementz  Co.,  231  Fed.  975,  979,  Hutten 
and  McDougall  patent  for  folding  eyeglasses  void  for  lack  of  invention ; 
Duplex  Envelope  Co.  v.  A.  S.  Kratz  Co.,  225  Fed.  71,  Stevens'  patent  for 
duplex    distribution    envelope  void  for    lack  of    invention;  Mygatt  v. 
Schaffer,  218  Fed.  835, 134  C.  C.  A.  515,  Mygatt  design  patent  No.  40,182 
for  design  for  glass  reflector  held  void  for  anticipation  by  design  patent 
No.  40,140  to  same  inventor;  Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217 
Fed.  773, 133  C.  C.  A.  490,  Turner  patents  for  racer  automobile  toy  and 
engine  locomotive  toy  held  void  for  prior  public  use;  Mead  Morrison 
Mfg.  Co.  V.  Exeter  Mach.  Works,  215  Fed.  735,  Norris  patent  for  hoist- 
ing apparatus  for  use  in  coal  towers  void  for  lack  of  invention;  H.  J. 
Heinz  Co.  v.  Cohn,  207  Fed.  559, 125  C.  C.  A.  197,  upholding  Cohn  patent 
for   one-piece   envelope   with   transparent  window;   Weir   Frog  Co.   v. 
Porter,  206  Fed.  674,  675,  124  C.  C.  A.  470,  Porter  patent  for  derailing 
switch  void  for  lack  of  invention;  Qeneral  Electric  Co.  v.  Butler  Light 
etc.  Co.,  205  Fed.  46,  Thomson  patent  for  system  of  electric  distribution 
invalid  for  lack  of  invention;  Equitable  Asphalt  Maintenance  Co.  v. 
Parker-Washington  Co.,  197  Fed.   928,  Lutz  patent   for  machine,    for 
hearing  surfaces  void  for  lack  of  invention;  William  B.  Scaife  &  Sons 
Co.  V.  Falls  City  Woolen  Mills,  194  Fed.  144,  Greth  patent  for  water- 
purifying  apparatus  void  for  lack  of  invention;  Lord  &  Bumham  Co. 
V.  Payne,  190  Fed.  178,  denying  validity  of  Bumham  patent  for  metal 
eave  for  greenhouses;  Excelsior  Drum  Wks.  v.  Bortel,  190    Fed.   20, 
denying  validity  of  Ruggiero  and  Bougiomo  patent  and  Cunnicrs  patent 
for  horns    for    talking-machines;    Rand,  McNally    &  Co.  v.  Exchange 
Scrip-Book  Co.,  187  Fed.  989,  110  C.  C.  A.  322,  upholding  Richardson 
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and  Langafon  x>atent  for  exchange  scrip-books;  Fellows  y.  Borden's  Con- 
densed Milk  Co.,  180  Fed.  434,  Fellows'  patent  for  solder-saving  device 
void  for  lack  of  invention;  American  Laundry  Mach.  Mfg.  Co.  v.  Troy 
Laundry  Mach.  Co.,  171  Fed.  877,  Wendell  patent  for  ironing-machine 
void  for  lack  of  invention;  Von  Eberstein  v.  Chambliss,  166  Fed.  472, 
Yon  Eberstein  patent  for  improvement  in  pile-drivers  void  for  lack  of 
novelty;  Smith  etc.  Co.  v.  E.  C.  Steams  &  Co.,  160  Fed.  501,  limiting 
Seavey  patent  for  miter  box  to  apparatus  described;  Rapp  v.  Central 
Fire-Proof  etc.  Co.,  158  Fed.  448,  Rapp  patent  for  fireproof  door  void 
for  lack  of  invention;  Kuhn  v.  Lock  Stub  Check  Co.,  157  Fed.  236, 
Force  patent  for  handle  for  type  block  void  for  lack  of  invention; 
Cameron  Septic  Tank  Co.  v.  Village  of  Saratoga  Springs,  151  Fed.  262, 
the  Cameron,  Commin  and  Martin  patent  for  process  of  and  apparatus 
for  treating  sewage  void  for  lack  of  invention;  New  York  Belting  etc. 
Co.  V.  Sierer,  149  Fed.  770,  holding  Fumess  &  Watts  jMitent  No.  527,961, 
for  tiled  floor,  void  in  view  of  prior  art;  Gates  Iron  Wks.  v.  Overland 
etc.  Min.  Co.,  147  Fed.  702,  78  C.  C.  A.  88,  Hoyt  patent  No.  525,419, 
for  improvement  in  gyrating  stone-crashers,  is  void;  Western  Elec.  Co. 
V.  Rochester  Tel.  Co.,  145  Fed.  42,  75  C.  C.  A.  313,  Scribner  &  McBerty 
patent  No.  559,411,  for  signaling  apparatus,  is  void  in  view  or  prior  art; 
Western  Elec.  Co.  v.  Rochester  Tel.  Co.,  142  Fed.  775,  Scribner  patent 
No.  427,621,  for  improvements  in  telephone  switchboards,  is  void  in  view 
of  prior  art;  Daylight* Glass  M'fg.  Co.  v.  American  etc.  Light  Co.,  140 
Fed.  182,  holding  void  Cuipmings  patents  Nos.  695,283,  695,284  and 
710,434,  for  method  of  making  prismatic  glass  windows;  Dodge  Coal 
Storage  Co.  v.  New  York  etc.  R.  R.  Co.,  139  Fed.  985,  Piez  &  Beaumont 
patents  No.  668,960  and  No.  688,111,  for  improvements  in  storage'  ap- 
paratus, are  void  for  lack  of  novelty;  Sloan  Filter  Co.  v.  Portland  (Jold 
Min.  Co.,  139  Fed.  26,  71  C.  C.  A.  460,  Sloan  patent  No.  587,874,  for 
barrel  filter  for  use  in  filtration  of  precious  metal  solutions,  is  void  for 
lack  of  invention;  McKenzie  Furnace  Co.  v.  Green  Eng.  Co.,  138  Fed. 
832,  71  C.  C.  A.  196,  holding  Green  &  Gent  patent  No.  676,606,  for  im- 
provement in  fire-arches  for  furnaces,  void  in  view  of  prior  art ;  Wilce  v. 
Bush  Temple  of  Music  Co.,  134  Fed.  391,  67  C.  C.  A.  371,  Wilce  & 
Bumham  patent  No.  531,711,  for  improvements  in  flooring,  is  void  in 
view  of  prior  art ;  National  Tube  Co.  v.  Spang,  135  Fed.  358,  68  C.  C.  A 
59,  Patterson  patent  No.  581,251,  for  improvement  in  method  of  manu- 
facturing of  tubing,  is  void  for  lack  of  invention;  National  Casket  Co. 
v.  Stoltz,  127  Fed.  160,  holding  Hamilton  patent  for  face  plate  for  burial 
caskets,  consisting  of.  transparent  gauze  over  sliding  frame,  in  place 
of  glass  commonly  used,  not  patentable;  Union  Biscuit  Co.  v.  Peters, 
125  Fed.  609,  60  C.  C.  A.  337,  holding  Peters  patent  No.  621,974,  for 
package  for  biscuit  or  crackers,  void  for  lack  of  novelty;  National  Tube 
Co.  V.  Spang,  125  Fed.  29,  30,  holding  Patterson  Patent  No.  581,251, 
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for  manufacture  of  tubing,  void  for  want  of  invention;  Hanifen  ▼• 
Armitage,  117  Fed.  849,  upholding  Bywater  Patent  No.  374,888,  for 
knitted  astrakhan;  Western  El.  Co.  v.  Anthracite  TeL  Co.,  113  Fed.  843, 
holding  Carty  patent  No.  449,106,  for  improvements  in  telephone  eir« 
cuits,  void  for  lack  of  novelty;  Kinloch  Tel.  Co.  v.  Western  EI.  Co.,  113 
Fed.  665,  51  C.  C.  A.  362,  upholding  Seely  patent  No.  330,067,  for  im- 
provement in  grouping  annunciators  for  multiple  switchboards;  Parsons 
V.  Minneapolis  Threshing  Mach.  Co.,  106  Fed.  944,  holding  Albertus  A 
Johnson  patent  No.  556,326,  for  band  cutter  and  feeder  for  threshing 
machines,  void  for  lack  of  invention ;  In  re  Marshutz,  13  App.  D.  C.  234, 
Marshutz's  invention  of  Itlleged  improvement  in  spectacle  frames  held 
anticipated;  Slawson  v.  Grand  etc.  R.  R.  Co.,  107  U.  S.  654,  27  L.  Ed. 
578,  2  Sup.  Ct.  668,  holding  void,  Middleton  patent  for  lighting  fare-box 
in  car;  King  v.  Gallun,  109  U.  S.  102,  27  L.  Ed.  871,  3  Sup.  Ct  87,  hold- 
ing description  for  placing  hair  in  bales  did  not  show  a  patentable  in- 
vention; Pennsylvania  R.  R.  Co.  v.  Locomotive  Engine  Safety  Truck 
Co.,  110  U.  S.  494,  28  L.  Ed.  224,  4  Sup.  Ct  222,  holding  application  of 
old  process  to  an  analogous  subject,  obtaining  no  distinct  result  will 
not  sustain  a  patent;  Phillips  v.  Detroit,  111  U.  S.  608,  28  L.  Ed.  583, 
4  Sup.  Ct.  582,  holding  construction  of  pavement  as  described  in  letters 
patent  not  an  invention;  Morris  v.  McMillin,  112  U.  S.  248,  28  L.  Ed. 
704,  5  Sup.  Ct.  220,  holding  void,  patent  for  improvement  in  applying 
steam  power  to  a  vertical  capstan ;  Mahn  v.  Har^ood,  112  U.  S.  358,  28 
L.  Ed.  667,  5  Sup.  Ct.  177,  that  thing  patented  is  not  a  patentable  in- 
vention is  a  good  defense  in  action  for  infringement;  Thompson  v. 
Boisselier,  114  U.  8.  12,  29  L.  Ed.  80,  5  Sup.  Ct  1048,  holding  Clark 
reissue  for  improvement  in  water-closets  not  patentable;  Stephenson  v. 
Brooklyn  etc.  R.  R.  Co.,  114  U.  S.  156,  29  L.  Ed.  61,  5  Sup.  Ct  780, 
holding  improvements  in  operating  car-doors  were  not  patentable;  Yale 
Lock  Mfg.  Co.  V.  Greenleaf,  117  U.  S.  559,  29  L.  Ed.  958,  6  Sup.  Ct 
848,  holding  changes  made  in  devices  used  in  previous  combinations  for 
purposes  described  were  such  as  would  occur  to  an  unskilled  mechanic ; 
Pomace  Holder  Co.  v.  Ferguson,  119  U.  S.  338,  30  L.  Ed.  408,  7  Sup.  Ct 
384,  holding  void  Clark  patent  for  an  *' improvement  in  cheese-formers 
for  cider-presses";  Hendy  v.  Golden  State  etc.  Iron  Works,  127  U.  S. 
375,  32  L.  Ed.  209,  8  Sup.  Ct.  1278,  holding  void  patent  for  improvement 
in  ore-stamp  feeders;  International  Tooth  etc.  Co.  v.  Gaylord,  140  U.  S. 
62,  35  L.  Ed.  350,  11  Sup.  Ct.  719,  it  is  no  invention  to  perform  with 
increased  speed  a  series  of  surgical  operations  old  in  themselves;  Ma- 
gowan  V.  New  York  etc.  Co.,  141  U.  S.  342,  35  L.  Ed.  785,  12  Sup.  Ct. 
75,  holding  Gately  invention  for  '' improvements  in  vulcanized  india- 
rubber  packing"  involved  invention;  Potts  v.  Greager,  155  U.  S.  607, 
39  L.  Ed.  279,  15  Sup.  Ct.  198,  holding,  if  use  of  old  device  produce  a 
new  result,  it  may  involve  an  exercise  of  the  inventive  faculty;  Mar-r 
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ehand  v.  Emken,  23  Blatchf .  439,  it  does  not  constitute  a  patentable  in- 
vention to  stir,  by  a  well-known  mechanical  device,  what  had  been  before 
been  stirred  by  hand;  Bradley  etc.  Mfg.  Co.  v.  Chas.  Parker,  17  Fed. 
241,  refusing  an  injunction  pendente  lite  to  restrain  infringement  of 
patent,  whose  validity  is  in  doubt;  Nicodemus  v.  Frazier,  19  Fed.  261, 
holding  void  patent  for  improvement  in  apparatus  for  processing  canned 
goods;  Rosenwasser  v.  Berry,  22  Fed.  843,  holding  void  Rosenwasser 
patent  percolator;  Scheidler  v.  Trustin,  23  Fed.  889,  holding  applica- 
tion of  old  devices  to  horizontal  steam-engine  not  patentable;  Calkins 
V.  Oshkosh  Carriage  Co.,  27  Fed.  298,  holding  void  Calkins'  improvement 
in  carriage  bodies;  Leonard  v.  Lovell,  29  Fed.  314,  holding  void,  patent 
for  improvement  in  refrigerators;  Puetz  v.  Bransford,  31  Fed.  462, 
holding  there  is  no  invention  in  substituting  a  compound  lever  for  a 
single  one,  to  increase  the  power;  Laudesmann  v.  Jonasson,  32  Fed. 
591,  holding  void  patent  for  improvement  in  ladies'  cloaks;  Baldwin 
V.  Conway,  32  Fed.  795,  and  Holmes  Electric  Protective  Co.  v.  Metropol- 
itan Burglar  Alarm  Co.,  33  Fed.  256,  holding  it  not  invention  to  find 
a  new  position  for  electric  lining;  Brahn  v.  Ramapo  Iron  Works,  36 
Fed.  66,  restricting  Brahn  patent  for  switch-stands  closely  to  the  speci- 
fied elements,  each  being  material  to  the  claim;  National  etc.  Roofing 
Co.  V.  Garwood,  35  Fed.  660,  holding  combination  of  known  contrivances 
for  same  purposes,  with  substitution  for  different  materials,  is  not  an 
invention;  Williams  Mfg.  Co.  v.  Franklin,  41  Fed.  394,  holding  void 
claim  patent  for  wire-hoop  surrounding  staves  of  a  basket;  Westing- 
house  V.  Chartiers  Valley  Gas.  Co.,  43  Fed.  589,  holding  void  patent  to 
pipes  for  convejdng  natural  gas ;  Campbell  v.  Bailey,  46  Fed.  567,  hold- 
ing aggregation  of  well-known  elements,  each  operating  in  its  old  way 
and  producing  no  new  result,  is  not  patentable;  Anderson  v.   Saint, 

46  Fed.  764,  holding  design  for  mantel,  producing  an  effect  upon  the 
eye  substantially  different  from  any  previous  design,  is  patentable, 
though  many  of  the  elements  have  been  in  use  before;  Root  v.  Sontag, 

47  Fed.  312,  holding  void,  patent  for  improvement  in  loom-shuttles; 
Johnson  Co.  v.  Tidewater  Steel  Works,  50  Fed.  94,  holding  void  patent 
for  method  of  rolling  rails ;  EUebert  v.  St.  Paul  Gas  Light  Co.,  50  Fed. 
211,  holding  void  Elbert  patent  for  improvement  in  water-gas  manu- 
facture; Bromley  Bros.  Carp)et  Co.  v.  Stewart,  51  Fed.  916,  where  idea 
of  adapting  old  machine  to  new  purpose  was  presented  by  three  differ- 
ent persons  is  evidence  of  the  lack  of  invention;  Eagle  Pencil  Co.  v. 
American  Lead-Pencil  Co.,  53  Fed.  389,  holding  void  Boman  patents 
for  pen-tips  and  pen-cases;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  Co., 
61  Fed.  673,  holding  void  Field's  patent  for  improvement  in  electric 
railways;  Johnson  Co.  v.  Pennsylvania  Steel  Co.,  62  Fed.  158,  holding 
void  Entwistle  patent  for  a  ''girder-slot  rail  crossing";  Stirrat  v.  Ex- 
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celsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216,  limiting  water-heating 
device  for  stoves  to  construction  described ;  Maitland  v.  Gibson,  63  Fed. 
128,  holding  void  Stieringer  patent  for  combined  gas  and  electric-light 
fixture;  Westinghouse  v.  Edison  Electric  Light  Co.,  63  Fed.  596,  11 
C.  C.  A.  342,  holding  void  Edison  patent  for  electric-Ughting  circuits; 
McClery  v.  Baker,  63  Fed.  843,  11  C.  C,  A.  461,  holding  void  patent 
for  an  order-holder;  Bemheim  v.  Boehme,  67  Fed.  550,  holding  void 
Lieb  and  Flocke  patents  for  catches  for  traveling-bags;  Vincent  v. 
Bigby,  58  Fed.  372,  and  Wright  &  Colton  Wire-cloth  Co.  v.  Clinton 
Wire-cloth  Co.,  67  Fed.  793,  14  C.  C.  A.  646,  where  old  means  is  applied 
to  a  new  use  and  new  material,  patent  must  be  restricted  to  specific 
combination  described;  Haslem  v.  Pittsburg  etc.  Glass  Co.,  68  Fed.  481, 
holding  void  Haslem  reissue  for  improvements  in  plate-glass  polishers; 
Griswold  v.  Wagner,  68  Fed.  499,  15  C.  C.  A.  525,  transfer  of  devices 
to  analogous  industry  does  not  constitute  invention;  Sampson  v.  Don- 
aldson, 69  Fed.  624,  holding  void  Wright  patent  for  improvements  in 
valve-reseating  tools;  Murphy  Mfg.  Co.  v.  Excelsior  Car  Roof  Co.,  70 
Fed.  496,  holding  void  Murphy  patent  for  improvement  in  car-roofs; 
Klein  v.  Seattle,  77  Fed.  204,  23  C.  C.  A.  114,  refusing  patent  for  changes 
due  to  mechanical  skill;  Schwarzwaelder  &  Co.  v.  Detroit,  77  Fed.  891, 
holding  void,  Chichester  patent  for  improvement  in  folding  chairs; 
Birmingham  Cement  Mfg.  Co.  v.  Gates  Iron  Works,  78  Fed.  361,  24 
C.  C.  A.  132,  holding  one  employing  merely  mechanical  skill  in  the 
improvement  of  the  details  not  entitled  to  a  patent;  Dunbar  v.  Eastern 
Elevating  Co.,  81  Fed.  204,  26  C.  C.  A.  330,  holding  Dunbar  reissue  for 
an  improvement  in  grain  elevators  void;  Steams  &  Co.  v.  Russell,  85 
Fed.  228,  29  C.  C.  A.  121,  holding  adoption  of  old  device  to  new  use  is 
not  patentable;  Tiemann  v.  Kraatz,  85  Fed.  440,  29  C.  C.  A.  257,  holding 
Kraatz  patent  for  an  improved  case  for  exhibiting  decorative  art  at 
graves  void ;  Paul  Boynton  Co.  v,  Morris  Chute  Co.,  87  Fed.  228,  holding 
Newburg  patent  for  inclined  pleasure  railway  void;  Union  Gas-Engine 
Co.  V.  Doak,  88  Fed.  90,  91,  holding  Barrett  and  Daly  patent  for  im- 
provement on  gas-engines  void;  Pease  v.  White  Mfg.  Co.,  89  Fed.  591, 
holding  Pease  patent  for  woven- wire  mats  void;  Christy  v.  Hygeia  etc. 
Saddle  Co.,  93  Fed.  970,  36  C.  C.  A.  31,  holding  Christy  bicycle  saddle 
void  for  want  of  invention;  Eachus  v.  Broomall,  115  U.  S.  436,  29  L.  £d. 
122,  6  Sup.  Ct.  232,  arguendo. 

Bight  to  patent  for  new  combination  of  machines    or    processes. 
Note,  20  E.  B.  0.  157. 

Although  a  patent  is  not  set  up  by  way  of  defense  in  an  answer,  yet  If 
the  invention  patented  thereby  is  afterward  put  into  actual  use,  the  date  of 
the  patent  will  be  evidence  of  the  date  of  invention,  on  a  question  of  prior- 
ity between  different  parties. 
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Approved  in  Uri  v.  Hirseh,  123  Fed.  571,  applying  rule  in  suit  for 
infringement  of  trademark. 

Party's  testimony  cannot  be  allowed  to  prevail  against  a  course  of  con- 
duct utterly  at  variance  with  it. 
Approved  in  Barr  Car  Co.  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  975,  49 

C.  C.  A.  194,  applying  rule  in  holding  that  Barr  patent  No.  349,134,  for 
coal  and  iron  car  was  void  on  ground  that  patent  was  not  original 
invention;  Alexander  v.  Blackman,  26  App.  D.  C.  544,  failure  to  call 
a  witness  who  can  testify  to  material  facts  in  a  case  creates  presump- 
tion that  his  testimony  would  be  unfavorable;  Slater  v.  Hamacher,  15 
App.  D.  C.  572,  in  suit  in  equity  to  vacate  deed,  defendant's  testimony 
held  unworthy  of  credence ;  IngersoU  v.  Holt,  15  App.  D.  C.  526,  failure 
to  deny  rival's  testimony  in  interference  case  equivalent  to  corrobora- 
tion; Pickles  V.  Aglar,  13  App.  D.  C.  560,  awarding  priority  to  another 
claimant  where  there  was  not  evidence  to  support  inventor's  claim  ex- 
cept his  own  statement;  Beals  v.  Finkenbiner,  12  App.  D.  C.  29,  refusing 
to  credit  certain  fact  though  tiestified  to  by  two  or  more  witnesses  at 
variance  with  the  circumstances;  In  re  Apeals  of  Drawbaugh,  9  App. 

D.  C.  253,  denying  credit  to  certain  affidavits  by  applicant;  Nashville 
etc.  R.  R.  V.  Justice,  5  Tenn.  Civ.  App.  71,  upholding  taking  case  from 
jury  where  testimony  introduced  by  plaintiff  shown  by  physical  facts 
to  be  untrue ;  Telephone  Cases,  126  U.  S.  567,  SI  L.  Ed.  1000,  8  Sup.  Ct. 
799,  holding  alleged  invention  of  telephone  by  Daniel  Drawbaugh,  prior 
to  Bell's  discovery,  was  not  made  out. 

107  U.  8,  206-215,  27  L.  Ed.  484,  2  Sup.  Ot.  279,  MEW  TOBK  OTTABANTT 
ETC.   CX>.  ▼.  MEMPHIS  WATEB  OO. 

-  Assignee  of  chose  in  action,  or  any  other  cestui  que  trust,  cannot, 
merely  because  'his  is  an  equitable  interest,  proceed  in  equity  for  the  re- 
covery of  the  demand. 

Approved  in  Simpson  v.  Western  Hardware  etc.  Co.,  227  Fed.  311, 
denying  trustee  in  bankruptcy  right  to  sue  in  equity  to  set  aside  pref- 
erence; Hudson  V.  Wood,  119  Fed.  767,  holding  in  creditor's  suit  in 
Federal  court  by  judgment  against  judgment  defendant  and  another, 
alleged  to  be  his  debtor  on  mere  money  demand,  question  of  latter 's 
indebtedness  cannot  be  tried;  American  etc.  Guarantee  Co.  v.  Home 
Water  Co.,  115  Fed.  176,  holding  mortgage  given  by  water  company, 
covering  rentals  accruing  to  it  under  contract  with  city,  is  only  assign- 
ment of  chose  in  action  as  to  such  rentals,  and  mortgagee  cannot  sue 
city  in  Federal  court  to  enforce  payment  of  same  where  both  mortgagor 
and  city  belong  in  same  State;  Eau  Claire  v.  Payson,  109  Fed.  679, 
46  C.  C.  A.  466,  and  Eau  Claire  v.  Payson,  107  Fed.  555,  holding  trustee 
in  mortgage  executed  by  water  company,  claiming  right  by  virtue  of 
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mortgage  to  collect  rentals  due  company,  cannot  sue  city  in  Federal 
court  for  rentals  where  city  and  company  belong  to  same  State;  Smith 
V.  Bourbon  County,  127  U.  S.  112,  32  L.  Ed.  77,  8  Sup.  Ct.  1046,  holding 
equitable  nature  of  complainant's  rights  furnished  no  ground  for  sup- 
poi-t  of  bill;  Allen  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  662,  35  L.  Ed. 
305,  11  Sup.  Ct.  683,  where,  on  examining  proofs,  court  finds  nothing 
making  it  a  proper  case  for  equity,  it  should  take  action  of  its  own 
accord;  Palmer  v.  Travers,  22  Blatchf.  186,  20  Fed.  502,  holding  bill 
will  not  lie  for  damages  for  libel  or  slander  of  title;  Hayes  v.  Hayes, 
46  N.  J.  Eq.  466,  17  Atl.  636,  holding  equity  will  not  entertain  bill 
by  assignee  of  a  legal  right,  because  he  cannot  bring  an  action  at  law  in 
his  own  name. 

Distinguished  in  Ritten  v.  Union  Pac.  Ry.  Co.,  17  Fed.  481,  Fed.  Cas. 
11,865a,  where  creditor  had  specific  lien. 

Oourts  of  muted  States  espedally,  in  view  of  tlie  act  of  Oongxess,  Bev. 
Btats.,  §728,  declaring  that  suits  In  equity  shall  not  be  sustained  where 
plain,,  adequate  and  complete  remedy  may  be  had  at  law,  should  enforce 
that  rule. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  281,  63  L.  Ed.  798,  29  Sup.  Ct.  426,  refusing  to  issue  injunction 
against  enforcement  of  unconstitutional  law;  Cruickshank  v.  Bidweil, 
176  U.  S.  81,  44  L.  Ed.  381,  20  Sup.  Ct.  283,  denying  injunction  to  re- 
strain customs  collector  from  enforcing  act  of  1897,  to  prevent  impor- 
tation of  impure  teas  on  sole  ground  of  invalidity  of  act;  McLaughlin 
V.  St.  Louis  Southwestern  By.  Co.,  232  Fed.  581,  refusing  to  enjoin 
highway  assessment ;  Willis  v.  0  'Connell,  231  Fed.  1015,  refusing  to 
restrain  publication  of  libel;  City  Council  v.  Timmerman,  227  Fed.  175, 
refusing  to  enjoin  collector  of  taxes;  First  State  Bk.  v.  Spencer,  219 
Fed.  505,  135  C.  C.  A.  253,  den3dng  bill  in  equity  to  recover  bankruptcy 
preference;  Kansas  City  Southern  By.  Co.  v.  Quigley,  181  Fed.  200,  201, 
denying  injunction  of  railroad  company  to  restrain  suit  by  property 
owners  to  prevent  it  from  removing  division  point;  Pullman  Co.  v. 
Tamble,  173  Fed.  203,  denying  injunction  to  restrain  collection  of  taxes 
for  want  of  equity ;  United  States  v.  Leslie,  167  Fed.  673,  enforcing  suit 
to  quiet  title  in  Federal  court  pursuant  to  State  statute ;  (General  Elec. 
Co.  v.  Westinghouse  Elec.  &  Mfg.  Co.,  144  Fed.  466,  refusing  to  restrain 
violation  of  contract  for  manufacture  and  sale  of  apparatus,  providing 
that  in  case  of  violation  g^uilty  party  should  pay  other  fifty  per  cent 
of  price  at  which  appliance  regularly  sold ;  Kane  v.  Luckman,  131  Fed. 
618,  denying  jurisdiction  to  decree  sx)ecific  performance  of  contract  for 
sale  of  number  of  cows  at  certain  price  per  head,  where  eows  had  no 
peculiar  value ;  Miller  v.  Schwarner,  130  Fed.  562,  denying  equity  juris- 
diction over  suit  for  infringement  of  patent  where  process  not  issued 


1116  COTZHAUSEN  v.  NAZRO.        107  U.  S.  215-220 

till  six  days  prior  to  expiration  of  patent  and  was  returnable  thereafter 
and  preliminary  injunction  not  applied  for;  Hazard  y.  Houston,  119 
U.  S.  352,  SO  L.  Ed.  453,  7  Sup.  Ct.  252,  refusing  to  sustain  bill  in  equity, 
in  action  for  damages  for  fraud;  Wehrman  v.  Conklin,  165  U.  S.  323, 
89  L.  iSd.  172,  15  Sup.  Ct.  132,  holding  statutes  of  Iowa,  enlarging 
equity  jurisdiction  can  be  enforced  in  Federal  courts,  subject  to  role 
prohibiting  suits  in  equity,  where  there  is  ample  remedy  at  law ;  White 
V.  Boyce,  22  Blatchf.  420,  21  Fed.  232,  holding  parties'  remedy  for 
fraud  was  in  law;  Payne  v.  Kansas  etc.  B.  Co.,  46  Fed.  552,  holding 
section  of  Revised  Statutes  merely  emphasized  existing  rule;  Walker 
V.  Brown,  58  Fed.  27,  holding  that  contract  created  no  lien,  and  a  bill 
would  not  lie  to  subject  bonds  to  creditor's  debt;  Grether  v.  Wright, 
75  Fed.  747,  23  C.  C.  A.  498,  holding  Federal  courts  will  enforce  a  State 
statute  giving  equitable  remedy,  which  does  not  infringe  right  to  jury 
trial;  Alger  v.  Anderson,  92  Fed.  709,  the  adequate  remedy  at  law, 
which  is  the  test  of  equitable  jurisdiction  in  Federal  courts,  is  that  in 
existence  when  Judiciary  Act  was  adopted. 

Distinguished  in  Knickerbocker  Trust  Co.  v.  City  of  Kalamazoo,  182 
Fed.  868,  upholding  right  of  mortgagee  to  bring  suit  in  equity  analogous 
to  interpleader. 

All  legal  demands  standing  in  name  of  trustee  must  be  sued  on  in  name 
of  assignor. 

Approved  in  Joseph  Dixon  Crucible  Co.  v.  Paul,  167  Fed.  787,  93 
C.  C.  A.  204,  denying  right  of  assignee  of  chose  of  action  in  trespass 
to  sue  in  own  name  under  Florida  law;  Glenn  v.  Marbury,  145  U.  S. 
508,  36  L.  Ed.  794,  12  Sup.  Ct.  918,  action  in  District  of  Columbia,  on 
call  for  stock  in  insolvent  corporation,  must  be  brought  in  latter 's  name. 

bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note,  20 
L.  R.  A«  636. 

107  X7.  8.  215-220,  27  L.  Ed.  540,  2  Sup.  Ot.  503,  0OTZHAX7SEK  T.  KAZRO. 

Dutiable  goods  cannot  lawfully  be  imported  in  the  foreign  mail  under 
the  International  Postal  Treaty  of  Berne  of  1874. 

-Approved  in  Sierra  v.  United  States,  233  Fed.  40,  construing  indict- 
ment for  smuggling  in  dutiable  goods ;  United  States  v.  Chesbrough,  176 
Fed.  784,  785,  dutiable  goods  cannot  be  imported  in  personal  baggage; 
United  States  v.  Ortega,  66  Fed.  715,  holding  Rev.  Stats.,  §  3082,  apply- 
ing rule  to  cases  of  smuggling  cigars  in  quantities  less  than  three  tliou- 
sand;  United  States  v.  A  Lot  of  Jewelry,  59  Fed.  687,  holding  §  3082, 
Rev.  Stats.,  authorizing  a  suit  in  rem  to  forfeit  goods. 

That  neither  sender  nor  receiver  of  dutiable  goods  sent  by  mail  in- 
tended to  defraud  does  not  render  ofllcer  liable  for  making  seizure. 


107  U.  S.  221-251       NOTES  ON  U.  S.  REPORTS.  1116 

Approved  in  United  States  v.  A  Lot  of  Jewelry,  59  Fed.  6^,  holding 
that  an' intention  to  defraud  need  not  be  averred  or  proved. 

107  X7.  8.  221-251,  27  L.  Ed.  606^  2  Sup.  Ot.  44S,  XBINa  V.  BOSSOUBL 

Where,  after  plea  of  guilty  of  murder  in  second  degree,  hy  accused,  law 
is  changed  so  that  such  plea  Is  not,  as  formerly,  acquittal  of  higher  crime, 
where  Judgment  thereon  is  lawfully  set  aside,  such  change  is  ex  post  facto 
as  to  sutih  accused,  and  inapplicable  to  his  second  trial  for  the  homicide. 

Approved  in  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  153,  55 
L.  Ed.  154,  31  Sup.  Ct.  171,  objection  that  retrospective  features  of 
Kentucky  act  of  1906,  forfeiting  land  titles  for  failure  to  liat  and  pay 
taxes,  makes  law  ex  post  facto,  is  not  valid  where  such  law  is  construed 
by  State  court  imposes  no  retrospective  penalty  of  criminal  nature; 
United  States  v.  Owens,  2  Alaska,  484,  where  one  indicted  for  murder 
in  first  degree  was  convicted  of  murder  in  second  degree  and  conviction 
reversed  on  appeal,  he  cannot  again  be  tried  for  murder  in  first  degree ; 
Frisby  v.  United  States,  38  App.  D.  C.  25,  S7  L.  B.  A.  (N.  S.)  96,  repeal, 
after  commission  of  forgery,  of  statute  preventing  use  against  accused 
of  evidence  obtained  from  him  by  means  of  any  judicial  procedure,  so 
as  to  permit  use  against  him  of  paper  alleged  to  have  been  forged,  which 
was  originally  exhibited  by  him  in  an  equity  suit,  is  ex  post  facto,  where 
crime  could  not  have  been  established  without  aid  of  record  in  other 
suit;  State  v.  Tyree,  70  Kan.  208,  78  Pac.  526,  where  one  convicted 
prior  to  intermediate  sentence  law  of  1903  was  sentenced  under  such 
law,  and  former  law  provided  credits  for  good  behavior  and  latter  did 
not,  latter  act  was  ex  post  facto  as  to  defendant ;  State  v.  GU>ddard,  162 
Mo.  235,  62  S.  W.  708,  holding  where  one  is  accused  of  murder  in  first 
degree  and  convicted  of  second  degree,  and  judgment  reversed  and  new 
trial  granted,  he  may  be  tried  for  murder  in  first  degree;  Radez  v.  State, 
152  Wis.  513,  140  N.  W.  24,  conviction  for  murder  in  lower  decree  is 
bar  to  prosecution  for  higher;  Hopt  v.  Utah,  110  U.  S.  588,  28  L.  Ed. 
268,  4  Sup.  Ct.  209,  holding  statute  enlarging  class  of  persons  competent 
to  testify  is  not  ex  post  facto;  Thompson  v.  Missouri,  171  U.  S.  382, 
384,  43  L.  Ed.  206,  207,  18  Sup.  Ct.  922,  holding  statute  providing  for 
the  comparison  of  disputed  writing  with  any  writing  proved  to  the  satis- 
faction of  the  judge  to  be  genuine  is  not  ex  post  facto ;  Qarvey  v.  People, 
6  Colo.  567,  holding  law  altering  situation  of  party  to  his  knowledge  is 
ex  post  facto;  State  v.  Ah  Jim,  9  Mont.  173,  23  Pac.  78,  upholding  con- 
stitutional provision  that  grand  jury  consist  of  seven,  of  whom  five  must 
concur  in  indictment;  People  v.  Palmer,  109  N.  Y.  417,  4  Am.  St.  Rap. 
478,  17  N.  E.  214,  upholding  provision  of  code  that  if  defendant,  con- 
victed of  a  lesser  degree  of  crime,  appeals,  and  gets  a  new  trial,  the 
case  stands  as  it  was  originally. 
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Distinguislied  in  Trono  v.  United  States,  199  U.  S.  532,  50  L.  Ed.  296, 
26  Snp.  Ct.  121,  it  is  not  double  jeopardy,  within  act  of  1902,  for  gov* 
emment  of  Philippines,  to  be  convicted  of  homicide  in  Island  Supreme 
Court  on  appeal  by  accused  from  judgment  of  trial  court  which  on  ac- 
quittal of  murder  convicted  him  of  assault;  People  v.  Cignarale,  110 
N.  Y.  32,  33,  17  N.  E.  143,  it  seems  that  defense  of  former  acquittal 
cannot  be  raised  in  the  absence  of  a  plea;  City  Council  of  Anderson  v. 
Bonnell,  29  S.  C.  362,  13  Am.  St  Eep.  7$2,  1  L.  R.  A.  634,  7  S.  E.  525, 
holding  statute  merely  changing  m<Tde  of  trial  is  not  ex  post  facto ;  State 
V.  Carrington,  15  Utah,  483,  60  Pac.  527,  holding  provision  in  Constitu- 
tion for  prosecution  of  offenses  by  information  is  not  ex  post  facto. 

Whether  granting  new  trial  in  criminal  case  may  subject  defendant 
to  conviction  for  higher  offense.    Note,  4  Am.  St.  Bep.  118. 

Laws  changing  punishment  as  ex  post  facto  laws.    Note,  3  Ann. 
Oas.  79. 

Conviction  for  lesser  offense  on  trial  for  greater  as  bar  to  prosecu- 
tion for  greater  on  new  trial.    Note,  4  Ann.  Oas.  779. 

Distinction  between  ex  post  facto  laws  affecting  the  remedy,  and  thOM 
affecting  the  offense,  is  unsound  where,  in  the  latter  case,  they  affect  to  his 
serious  disadvantage  any  substantial  right  which  party  had  under  the  law 
when  etfsnse  was  committed. 

Approved  in  State  of  Louisiana  v.  Fourchy,  106  La.  750,  754,  31  South. 
328,  holding  attorney  cannot.be  disbarred  in  civil  action  for  acts  which, 
when  committed,  he  could  haye  been  disbarred  only  after  trial  and  con- 
viction in  criminal  court;  Sage  v.  State,  127  Ind.  19,  26  N.  E.  669, 
holding  law  declaring  who  shall  be  an  accessory  before  the  fact  is  not 
ex  post  facto ;  State  v.  Kingsly,  10  Mont.  547,  26  Pac.  1068,  arguendo. 

Law  impairing  the  remedy  of  any  contract  is  void. 
Approved  in  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319,  holding  law 
concerning  sale  and  redemption  of  land  did  not  apply  to  existing  mort- 
gages; Phinney  V.  Phinney,  81  Me.  464,  10  Am.  St.  Rep.  272,  4  L.  R.  A. 
351,  17  Atl.  408,  holding  act  invalid  as  applied  to  existing  mortgages. 

Law  passed  after  commission  of  crime,  which,  in  relation  to  the  offense 
or  its  consequences,  alters  the  situation  of  the  party  to  his  disadvantage,  is 
ex  post  facto. 

Approved  in  Sharp  v.  State,  3  Okl.  Cr.  29,  30,  31,  104  Pac.  73,  74,  and 
State  V.  Caruthers,  1  Okl.  Cr.  438,  439,  98  Pac.  477,  478,  both  reaffirming 
rule ;  Frank  v.  Mangum,  237  U.  S.  344,  59  L.  Ed.  987,  35  Sup.  Ct.  582, 
decision  inconsistent  with  prior  decision  does  not  constitute  ex  post 
facto  law;  Mallett  v.  North  Carolina,  181  U.  S.  594,  45  L.  Ed,  1018,  21 
Sup.  Ct.  732,  holding  provision  in  North  Carolina  act  of  1899,  for  ap- 
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peal  by  State  in  criminal  case  from  giant  of  new  trial,  not  &x.  post  facto 
as  applied  to  cases  in  which  trial  had  been  had,  though  new  trial  had 
not  been  granted  before  statute  passed;  Tyomies  Pub.  Co.  v.  United 
States,  211  Fed.  388,  128  C.  C.  A.  47,  Penal  Code,  §  211,  is  not  uncon- 
stitutional as  an  ex  post  facto  law;  State  y.  Whitbeck,  136' La.  899,  67 
South.  950,  and  State  v.  Hagen,  136  La.  885,  67  South.  940,  extending 
rule  to  ordinances  of  ik>lice  judge;  Cassard  v.  Tracy  (Cassard  v.  Zacha- 
rie),  52  La.  Ann.  845,  27  South.  372,  holding  provisions  of  Constitution 
of  1898,  conferring  jurisdiction  on  courts  of  appeal,  upon  questions  of 
fact,  in  certain  cases  did  not  operate  retrospectively;  State  v.  McCoy, 
87  Neb.  388,  28  L.  R.  A.  (N.  S.)  683,  127  N.  W.  139^,  act  increasing 
penalty  of  bond  is  invalid;  State  v.  Rooney,  12  N.  D.  151,  95  N.  W.  515, 
where  after  conviction  of  murder,  place  of  execution  changed  from 
county  jail  to  state  prison,  sentence  under  new  law  does  not  make  stat- 
ute ex  post  facto ;  Gamsey  v.  State,  4  Okl.  Cr.  556,  38  L.  R*  A.  (N.  S.) 
600,  112  Pac.  28,  denying  right  to  bring  information  for  crimes  against 
which  right  of  indictment  exists  at  time  of  commission;  State  v.  Smith, 
56  Or.  27, 107  Pac.  982,  where  statute  punishing  assault  and  robbery  was 
amended  so  aB  to  increase  punishment,  one  indicted  for  offense  com- 
mitted prior  to  taking  effect  of  amendment  ca^ot  be  sentenced  under 
statute  as  amended ;  State  v.  Malloy,  95  S.  C.  446,  Ann.  Oaa.  19160,  1053^ 
78  S.  E.  997,  upholding  change  of  punishment  from-hanging  to  electro- 
cution; dissenting  opinion  in  Slater  v.  Mexican  National  R.  R.  Co.,  194 
U.  S.  132,  48  L.  Ed.  905,  24  Sup.  Ct.  581,  majority  denying  jurisdiction 
over  action  founded  on  liability  for  death  by  wrongful  a<:^  created  by 
Mexican  laws  which  demand  damages  awarded  to  be  periodical  pay- 
ments subject  to  modification  from  time  to  time;  dissenting  C^^on  iu 
Hallock  V.  United  States,  185  Fed.  426,  428,  107  C.  C.  A.  487,  iiajority 
upholding  statute  diminishing  number-  of  peremptory  challenge!i;  dis- 
senting opinion  in  People  v.  McNulty,  3  Cal.  Unrep.  465,  28  Pac  825, 
majority  holding  Laws  of  1891,  p.  272,  extending  time  of  execition 
changing  custody  to  warden  of  penitentiary,  invalid  as  regards  prifWi- 
ers  awaiting  execution ;  Garvey  v.  People,  6  Colo.  571,,  following  n© ; 
Medley,  Petitioner,  134  U.  S.  171,  33  L.  Ed.  840, 10  Sup.  Ct.  387,  holdi* 
law  adding  to  punishment  of  death,  solitary  confinement  until  eirecutioi 
is  ex  post  facto;  Cook  v.  United  States,  138  U.  S.  183,  34  L.  Ed.  913, 
11  Sup.  Ct.  275,  holding  law  changing  place  of  trial  is  not  ex  post  fa^to; 
Duncan  v.  Missouri,  152  U.  S,  382,  38  L.  Ed.  487,  14  Sup.  Ct.  572,  lairs 
prescribing  different  methods  of  procedure  and  changing  courts  are  nof 
ex  post  facto;  Gibson  v.  Mississippi,  162  U.  S.  590,  40  L.  Ed.  1081,  16 
Sup.  Ct.  910,  upholding  statute  providing  that  jurors  be  qualified  elect- 
ors; Thompson  v.  Utah,  170  U.  S.  361,  352,  42  L.  Ed.  1067,  18  Sup.  Cti 
623,  holding  provision  in  Constitution  for  trial  of  criminals  by  a  jurvt; 
of  eight  is  ex  post  facto,  as  applied  to  prior  felonies;  Thompson  v.  Mis-  • 
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souri,  171  tj.  S.  383,  43  L.  lid.  204,  18  Sup.  Ct.  923,  holding  statute  pro- 
viding for  the  comparison  of  disputed  writing,  with  any  writing  pitoved 
to  the  satisfaction  of  the  judge  to  be  genuine,  is  not  ex  post  facto ;  In  re 
Murphy,  87  Fed.  551,  law  altering  condition  of  persons  charged  with 
offenses  in  a  manner  which  may  be  detrimental  jto  some  is  ex  post  facto ; 
Washington  v.  State,  75  Ala.  585,  51  Am.  Rep.  481,  upholding  statute 
denying  right  of  voting  to  person  convicted  of  certain  crimes;  French 
V.  Deane,  19  Colo.  513,  24  L.  R.  A.  391,  36  Pac.  612,  act  having  been 
construed  to  be  prospective  is  valid ;  Johnson  v.  People,  173  111.  134,  50 
N.  £.  322,  holding  law  changing  punishment  after  commission  of  offense 
is  ex^  post  facto;  Murphy  v.  Commonwealth,  172  Mass.  269,  271,  70  Am. 
St.  Rep.  271,  273,  43  L.  R.  A.  157,  52  N.  E.  507,  holding  act  changing 
law  in  existence  at  time  offense  was  committed,  so  as  to  deprive  party  of 
deduction  of  imprisonment  for  good  behavior,  is  ex  post  facto;  Lindzey 
V.  State,  65  Miss.  545,  546,  7  Am.  St.  Rep.  676,  677,  5  South.  100,  101, 
holding  act  changing  the  punishment  to  be  ex  x>ost  facto;  Marion  v. 
State,  16  Neb.  354,  20  N.  W.  291,  holding  void,  act  depriving  party  of 
right  to  verdict  of  jury,  upon  question  of  punishment;  United  States 
V.  Cannon,  4  Utah,  152,  7  Pac.  388,  holding  subsequent  legislation  cannot 
make  a  prior  act  conduce  to  a  conviction;  Lybarger  v.  State,  2  Wash. 
558,  27  Pac.  450,  holding  law  changing  mode  of  procedure  from  indict- 
ment to  information  is  not  ex  post  facto ;  In  re  Wright,  3  Wyo.  481,  483, 
484,  31  Am.  St.  Rep.  97,  99,  100,  13  L.  R.  A.  750,  751,  27  Pac.  566,  567, 
upholding  statute  regulating  grand  jury  system;  People  v.  McDonald, 
5  Wyo.  533,  534,  536^  42  Pac.  17,  18,  upholding  act  repealing  statute 
providing  that  upon  any  criminal  examination  either  party  was  entitled 
to  change  of  venue,  on  affidavit  of  prejudice  to  the  justice;  dissenting 
opinion  in  Hawker  v.  New  York,  170  U.  S.  201,  202,  42  L.  Ed.  1008, 
18  Sup.  Ct.  578,  majority  holding  valid,  statute  preventing  person  con- 
victed of  a  felony  from  practicing  medicine;  Territory  v.  Griego,  8  N.  M. 
140,  42  Pac.  83,  Meyers  v.  Commonwealth,  90  Va.  788,  20  S.  E.  153,  and 
dissenting  opinion  in  State  v.  Duestrow,  137  Mo.  101,  39  S.  W.  269, 
arguendo.  ^ 

Distinguished  in  Hallock  v.  United  States,  185  Fed.  420,  421,  422,  107 
C.  C.  A.  487,  upholding  act  diminishing  number  of  peremptory  chal- 
lenges; City  Council  of  Anderson  v.  O'Donnell,  29  S.  C.  363,  13  Am. 
St.  Rep.  733,  1  L.  R.  A.  635,  7  S.  E.  526,  holding  statute  merely  changing 
mode  of  trial  is  not  ex  post  facto ;  dissenting  opinion  in  Frisby  v.  United 
States,  38  App.  D.  C.  30,  37  L.  R.  A.  (N.  S.)  96,  majority  holding  repeal, 
after  commission  of  forgery,  of  statute  preventing  use  against  accused 
of  evidence  obtained  from  him  by  means  of  any  judicial  procedure,  so 
as  to  permit  use  against  him  of  paper  alleged  to  have  been  forged, 
which  was  originally  exhibited  by  him  in  equity  suit,  is  ex  post  facto, 
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where  crime  could  not  have  been  established  without  aid  of  record  in 
other  suit. 

Ex  post  facto  laws.    Note,  87  Am.  St.  Rep.  683,  589,  593,  594. 

Ex  post  facto — ^Repeal  of  statute  excluding  evidence  obtained  by 
judicial  proceedings.    Note,  37  L.  R.  A.  (N.  S.)  97. 

Mere  change  in  method  of  procedure  does  not  make  law  ex  post  facto. 
Approved  in  Ross  v.  Oregon,  227  U.  S.  163,  Ann.  Oas.  19140,  224, 
57  L.  Ed.  464,  33  Sup.  Ct.  220,  upholding  amendment  of  Constitution 
requiring  prosecution  to  be  based  on  indictment  as  not  affecting  pending 
cases;  McCoy  v.  Reid,  172  Ind.  187,  87  N.  E.  1087,  Indeterminate  Sen- 
tence Act  repeals  prior  acts  imposing  sentences;  Commonwealth  v. 
Phelps,  210  Mass.  80,  Ann.  Oaa.  19120,  1119,  96  N.  E.  350,  upholding 
statute  reducing  number  of  trial  judges  in  criminal  cases;  Clark  v. 
Baxter,  98  Minn.  258, 108  N.  W.  839,  *' change  of  venue"  is  within  term 
''procedure";  People  v.  Green,  201  N.  Y.  181,  Ann.  Oas.  1912A,  884,  94 
N.  E.  661,  upholding  law  providing  for  change  of  venue  in  criminal 
cases;  Harris  v.  United  States,  4  Okl.  Or.  318,  Ann.  Oas.  1912B,  810. 
31  L.  R.  A.  (N.  S.)  820,  111  Pac.  983,  upholding  law  diminishing  number 
of  peremptory  challenges;  State  v.  Bunker,  7  S.  D.  641,  65  N.  W.  33, 
holding  bastardy  act  valid;  dissenting  opinion  in  City  of  Chicago  v. 
Williams,  254  111.  367,  98  N.  E.  668,  majority  holding  constitutional 
provision  does  not  apply  to  enforcement  of  police  regulation. 

Miscellaneous.  Cited  in  Sewchulis  v.  Lehigh  Valley  Coal  Co.,  233 
Fed.  423,  approving  Bouvier's  Law  Dictionary;  Teti  v.  Consolidated 
Coal  Co.,  217  Fed.  449,  action  for  death  is  determined  by  law  of  forum ; 
United  States  v.  Haskell,  169  Fed.  464,  introduction  of  incompetent 
testimony  before  grand  jury  not  ground  for  quashing  indictment; 
United  States  v.  Cadarr,  24  App.  D.  C.  147,  and  Hoffman  v.  Paradis, 
259  III.  113,  102  N.  E.  254,  both  defining  practice;  State  v.  Smith,  118 
La.  251,  42  South.  792,  latter  act  repeals  former  so  far  as  inconsistent 
therewith;  Osborn  v.  Johnson  Wall  Paper  Co.,  99  Ala.  313,  13  South. 
778,  upholding  provision  requiring  person  claiming  mechanic's  lien  to 
give  ten  days'  notice;  Butler  v.  State,  97  Ind.  382,  and  State  v.  Bos- 
well,  104  Ind.  543,  4  N.  E.  676,  holding  provisions  of  Federal  Constitu- 
tion do  not  apply  to  States,  unless  they  are  named;  People  v.  Hiller, 
113  Mich.  212,  71  N.  W.  631,  to  point  that  where  earlier  statute  is  re- 
pealed, no  conviction  could  be  had  under  it. 

107  U.  8.  251-264,  27  L.  Ed.  386^  2  Sup.  Ct.  2|6,  BOWBEN  ▼.  JOHNSOK. 

Where  shareholder  in  national  bank,  knowing  there  is  good  ground  to 
apprehend  its  failure,  colludes  with  and  transfers  stock  to  an  irresponsible 
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party,  the  transfer  Is  a  fraud  upon  creditors  of  bank,  and  transferrer  will  be 
held  to  his  original  llabmtjr. 

Approved  in  McDonald  v.  Dewey,  134  Fed.  532,  67  C.  C.  A.  408, 
following  rule ;  McDonald  v.  Dewey,  202  U.  S.  520,  524,  529,  536,  538, 
60  L.  Ed.  1138,  11S4,  1186,  1189,  1140,  26  Sup.  Ct.  731,  holding  national 
bank  stockholder  liable  for  debts  of  bank  where  he  transferred  shares 
to  person  financially  irresponsible,  and  he  knew  bank  insolvent; 
Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  240,  47  L.  Ed.  794,  23  Sup.  Ct. 
555,  holding  pledgee  of  national  bank  stock  which  he  took  as  collateral 
security  for  loan  is  not  chai^eable  with  personal  liability  for  debts 
of  bank  imposed  on  shareholders  by  Rev.  Stats.,  §  5151,  unless  he 
either  became  owner  in  fact  or  held  himself  out  as  owner;  Robinson  v. 
Southern  Nat.  Bank,  180  U.  S.  306,  45  L.  Ed.  540,  21  Sup.  Ct.  387, 
holding  bank  receiving  national  bank  stock  as  security,  and  on  default 
proceeds  to  sell  stock  and  bid  it  in,  is  not  liable  as  stockholder  when 
it  never  has  transfer  made  on  books  of  national  bank;  Matteson  v. 
Dent,  176  U.  8.  531,  44  L.  Ed.  576,  20  Sup.  Ct.  423,  holding  widow  and 
heirs  of  shareholder  in  national  bank,  to  whom  probate  court  allots 
shares  but  who  let  stock  stand  in  name  of  deceased  without  any  notice 
of  their  title,  are  liable  to  assessments  on  stock  in  ease  of  bank's  in- 
solvency; In  re  Grand  Rapids  Furniture  Agency,  209  Fed.  487,  uphold- 
ing liability  of  unpaid  stock  subscriber;  Hamilton  v.  Loeb,  186  Fed.  12, 
108  C.  C.  A.  109,  denying  personal  liability  of  nonregistered  stock- 
holders; Fowler  v.  Crouse,  175  Fed.  648,  99  C.  C.  A  200,  upholding 
transfer  of  stock  because  stockholder  dissatisfied  with  management,  no 
fraud  being  shown;  People's  Home  Sav.  Bank  v.  Rickard,  139  Cal. 
289,  294,  73  Pac.  859,  861,  holding  where  in  action  to  recover  unpaid 
stock  subscriptions  on  call,  made  to  pay  creditors  after  corporation's 
insolv^icy,  court  found  that  defendant  had  transferred  stock  to  in- 
solvent for  purpose  of  avoiding  liability,  finding  that  she  was  stock- 
h^der  at  date  of  call  was  unnecessary  to  sustain  judgment  for  unpaid 
balance;  Barth  v.  Pock,  51  Mont.  434,  155  Pac.  286,  denying  trust  com- 
pany right  to  purchase  its  own  shares  except  to  prevent  actual  loss; 
Muir  V.  Citizens'  Nat.  Bank,  39  Wash.  59,  80  Pac.  1008,  national  bank 
after  voluntary  liquidation  not  required  to  register  subsequent  transfer 
of  its  stock  and  to  issue  new  stock  to  transferee;  Pauly  v.  State  Loan 
etc.  Co.,  165  U.  S.  614,  616,  623,  41  L.  Ed.  847,  848.  851,  17  Sup.  Ct. 
468,  469,  472,  Foster  v.  Lincoln,  70  Fed.  172,  and  Baker  v.  Reeves,  85 
Fed.  837,  all  following  rule;  Anderson  v.  Philadelphia  Warehouse  Co., 
Ill  U.  S.  483,  28  L.  Ed.  480,  4  Sup.  Ct.  627,  holding  pledgee  takes 
security  for  his  benefit  in  name  of  an  irresponsible  trustee,  for  avowed 
purpose  of  avoiding  individual  liability,  incurs  no  liability;  Stuart  v. 
Hayden,  72  Fed.  405,  18  C.  C.  A.  618,  holding  that  fraudulent  transfer 
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of  stock  IB  voidable,  if  injurious  to  creditors;  Poster  v.  Lincoln,  74  Fed. 
384,  holding  transfer  must  have  been  made  in  contemplation  of  the 
liability,  and  transferrer  was  liable;  Cox  v.  Montague,  78  Fed.  849, 
24  C.  C.  A.  364,  it  is  not  necessary  to  show  transferrer  had  actual 
knowledge  of  insolvency  of  the  bank;  Scott  v.  Latimer,  89  Fed.  853, 
33  C.  C.  A.  1,  where  subscription  was  induced  by  fraud,  and  party 
remain  a  stockholder,  until  liquidation,  he  was  liable  as  such;  Robin- 
son V.  Southern  Nat.  Bank,  94  Fed.  966,  36  C.  C.  A.  584,  holding  pledgee 
selling  stock,  but  not  having  it  transferred  on  the  books,  is  not  liable 
for  an  assessment;  Lesassier  v.  Kennedy,  36  La.  Ann.  542,  holding 
shareholder  in  national  bank  has  an  absolute  right  to  make  a  bona 
fide  transfer  of  his  stock;  Sykes  v.  HoUoway,  81  Fed.  437,  438,  and 
Foster  v.  Broas,  120  Mich.  1,  77  Am.  St.  Rep.  565,  79  N.  W.  703,  holding 
bona  fide  transfer  by  gift  of  bank  stock  before  insolvency  will  relieve 
transferrer  of  statutory  liability;  Furlong  v.  Sanford,  87  Va.  511,  12 
S.  E.  1050,  holding  equity  will  set  aside  all  transactions  founded  in 
fraud;  Richards  v.  Attleborough  Nat.  Bank,  148  Mass.  195,  1  L.  B.  A. 
784,  19  N.  E.  356,  arguendo. 

Distinguished  in  Moore  v.  Boyd,  74  Cal.  174,  15  Pac.  673,  a  transfer 
to  enable  party  to  act  as  director  renders  him  liable  on  his  shares; 
dissenting  opinion  in  Scott  v.  Latimer,  89  Fed.  858,  33  G.  G.  A.  1, 
majority  holding,  where  subscription  is  induced  by  fraud,  and  party 
continues  to  act  as  stockholder  until  bank  gets  into  liquidation,  he  is 
liable  as  such. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  881,  866. 

Liability  for  corporate  debts  of  stockholder  who  transfers  stock 
to  escape  liability.    Note,  6  Ann.  Oas.  429. 

A  transfer  of  stock  may  be  valid  between  the  parties,  and  ineffective  aa 
respects  creditors. 

Approved  in  Stuart  v.  Hayden,  72  Fed.  409,  18  C.  C.  A.  618,  holding 
fraudulent  transfer  of  stock  may  be  affirmed  by  transferee  and  dis- 
affirmed by  creditors ;  Zimmerman  v.  Carpenter,  84  Fed.  749,  where  bank 
stock  was  transferred  by  an  executrix  to  herself,  her  admission  that  it  is 
void  does  not  vacate  transfer,  and  a  bill  will  lie  in  equity. 

A  transfer  of  stock  must  be  out  and  out,  in  order  to  extinguish  liability 
of  transferrer. 

Approved  in  Witters  v.  Sowles,  25  Fed.  170,  holding  shares  turned 
over  to  residuary  legatee  were  not  liable  for  the  assessment;  Beal  v. 
Essex  Sav.  Bank,  67  Fed.  818,  15  C.  C.  A.  128,  one  holding  stock  as  col- 
lateral security  is  not  liable  for  an  assessment. 
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Omission  of  defendant  to  testify  as  a  witness  for  Mmself ,  in  reply  to 
the  evidence  against  him,  as  to  matters  within  his  knowledge,  held  to  he 
of  great  weight,  notwithstanding  his  sworn  answer  densring  the  hill. 

Approved  in  Earle  v.  Carson,  188  U.  S.  51,  65,  47  L.  Ed.  378,  379,  23 
Sup.  Ct.  258,  259,  holding  bona  fide  sale  of  national  bank  stock,  made  in 
exercise  of  power  given  to  stockholders  by  Rev.  Stats.  1,  §  5139,  to  trans- 
fer stock  like  other  personal  property,  was  not  void  as  fraud  on  bank's 
creditors,  because  bank  was  insolvent  at  time  of  transfer;  Eirkpatrick 
V.  McBride,  202  Fed.  149,  120  C.  C.  A.  322,  holding  evidence  in  behalf 
of  defendant  afi^rded  by  averments  of  sworn  answer  required  by  and 
responsive  to  bill,  overcome  by  facts  and  circumstances  alone  without 
testimony  of  a  witness;  Snow  v.  Hazlewood,  157  Fed.  905,  86  C.  C.  A. 
226,  sworn  answers  may  be  overcome  by  circumstances  shown  in  case, 
though  not  positively  contradicted;  State  v.  Wilson,  74  W.  Va.  784, 
83  S.  E.  49,  mere  possibilities  inconsistent  with  verdict  do  not  warrant 
reversal;  Ballard  v.  Chewning,  49  W.  Va.  417, 39  S.  E.  173,  applying  rule 
in  setting  aside  deed  of  trust  as  in  fraud  of  creditors ;  Cox  v.  Montague, 
78  Fed.  847,  24  C.  C.  A.  364,  it  is  not  necessary  to  show  transferrer 
had  actual  knowledge  of  insolvency  of  bank;  Felton  v.  Leigh,  48  Ark. 
501,  3  S.  W.  639,  where  party,  against  whom  material  facts  within  his 
knowledge  are  charged,  fails  to  testify,  this  is  a  suspicious  circumstance ; 
Moore  v.  Ullman,  80  Va.  310,  holding  testimony  of  one  witness,  with 
documentary  evidence  or  circumstances,  may  overcome  an  answer; 
Major  V.  Ficklin,  85  Va.  739,  8  S.  E.  719,  holding  equity  can  relieve 
only  when  mistake  in  written  instrument  is  clearly  proved;  Saunders 
V.  Parrish,  86  Va.  593,  10  S.  E.  748,  holding  fraud  was  insufficiently 
proved. 

Distinguished  in  dissenting  opinion  in  Snow  v.  Hasdewood,  167  Fed. 
907,  86  C.  C.  A.  226,  majority  holding  sworn  answers  may  be  overcome 
by  circumstances  of  case. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Oas.  1914A,  920. 

Liability  of  national  hank  stockholder  hears  interest  from  date  of  let- 
ter of  controller  directing  receiver  to  sue. 

Approved  in  Davis  v.  Watkins,  56  Neb.  290,  76  N.  W.  676,  holding 
that  assessment  draws  interest  from  date  of  levy. 

Where  appeal  was  taken  in  name  of  old  receiver,  though  decree  dis- 
missing his  hill  was  entered  after  appointment  of  new  receiver,  and  the 
latter  was  surety  on  the  appeal  bond,  such  new  receiver  was  substituted  in 
appellate  court  as  plaintliT,  upon  motion,  without  prejudice  to  proceedings 
already  begun. 
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Approved  in  Hallam  v.  Oppenheimer,  3  App.  D.  C.  332,  dismissing 
appeal  by  trustees  from  order  of  court  refusing  to  ratify  sale  made 
by  them;  Sykes  v.  Beck,  12  N.  D.  252,  96  N.  W.  846,  denying  motion 
to  dismiss  appeal  on  ground  that  appellant  assigned  subject  matter  of 
action  after  judgment  and  before  appeal  where  appeal  taken  and  prose- 
cuted by  assignee;  United  States  v.  Hopewell,  51  Fed.  800,  2  C.  C.  A. 
610,  where  parties  admit  in  Circuit  Court  of  Appeals  that  appeal  taken 
was  by  direction  of  attorney  general,  that  court  may  permit  latter 's 
name  to  be  substituted  as  appellant. 

Distinguished  in  Fred  Macey  Co.  v.  Maeey,  135  Fed.  729,  68  C.  C.  A. 
363,  where  proposed  amendment  to  show  jurisdiction  is  not  one  which 
could  be  made  in  Circuit  Court,  it  cannot  be  made  in  appellate  court, 
though  parties  consent. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  857. 

107  U.  S.  266-318,  27  L.  Ed.  652,  2  Sup.  Ct.  569,  EX  PARTE  WALL. 

Although  it  is  not  strictly  regular  to  grant  a  rule  to  show  cause  wliy 
an  attorney  should  not  be  struck  off  the  roll,  without  an  affidaTlt  making 
cbarges  against  him,  yet  where,  during  recess,  he  participated  in  a  lynching, 
and  the  proof  was  otherwise  clear,  want  of  such  affidavit  did  not  render 
tbe  proceedings  void,  as  coram  non  judica. 

Approved  in  Barnes  v.  Lyons,  187  Fed.  884,  110  C.  C.  A.  15,  uphold- 
ing disbarment  without  notice  after  conviction  of  act  of  moral  turpi- 
tude; People  V.  Irwin,  60  Colo.  186,  152  Pac.  908,  upholding  judgment 
of  suspension  for  misconduct  in  attending  to  criminal  trial ;  In  re  Smith, 
73  Kan.  750,  85  Pac.  586,  where  chaise  is  gross  misconduct  conviction 
is  not  necessary  to  disbarment ;  In  re  Lentz,  65  N.  J.  L.  138,  46  Atl.  763, 
refusing  to  disbar  attorney  who  had  wrongfully  appropriated  moneys 
of  client  but  who  had  paid  over  principal  and  interest  before  rule  had 
been  applied  for;  Hawker  v.  New  York,  170  U.  S.  199,  42  L.  Ed.  1007, 
18  Sup.  Ct.  577,  upholding  statute  forbidding  person  convicted  of  a 
felony  to  practice  medicine;  In  re  Boone,  83  Fed.  947,  holding  power  to 
disbar  an  attorney  should  be  exercised  with  discretion;  United  States 
V.  Parks,  93  Fed.  415,  holding  petition  advising  defendant  in  disbar- 
ment proceedings  of  the  nature  of  the  charges  against  him  is  sufficient; 
Fairfield  v.  Taylor,  60  Conn.  14,  18  L.  R.  A.  769,  22  Atl.  442,  holding 
there  was  no  necessity  to  prove  committee  presenting  charges  was  ap- 
pointed by  the  bar;  In  re  Shepard,  109  Mich.  633,  67  N.  W.  972,  hold- 
ing court  may  entertain  disbarment  proceedings  upon  chaiges  verified 
upon  information  and  belief;  State  v.  McClaugherty,  33  W.  Va.  262,  10 
S.  E.  411,  holding  Circuit  Courts  have  power  upon  motion,  to  strike 
name  of  attorney  from  roll,  if  he  had  an  opportunity  to  be  heard;  dia- 
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senting  opinion  in  In  re  Ebbs,  150  N.  C.  58, 17  Ann.  Oas.  592,  19  L.  R.  A. 
(N.  S.)  892,  63  S.  E.  197,  majority  reversing  disbarment  on  evidence  of 
conviction  of  crime  in  other  State. 

Summary  jurisdiction  of  courts  over  attorneys.  Note,  2  Am.  BL 
Bep.  847,  848,  861,  862,  869. 

Disbarment  of  attorneys.    Note,  42  Am.  Bep.  558. 

That  attorney  participated  in  the  unlawful  hanging  of  a  prl8on«r  con- 
BtitatOB  soAcieitt  grounds  for  striking  his  name  from  the  roll. 

Approved  in  In  re  Kirby,  84  Fed.  607,  holding  court  will  disbar  an 
attorney  convicted  of  an  infamous  offense. 

Grounds  of  disbarment  of  attorneys  and  counselors  at  law.  Note, 
46  Am.  St.  Bep.  74,  77,  80. 

Attorneys — Acting  with  mob  as  a  ground  for  disbarment  or  dis- 
cipline.   Note,  L.  B.  A.  1915C,  269. 

An  attorney  may  he  disbarred  for  dishonesty  and  gross  misconduct. 
Approved  in  Thatcher  v.  United  States,  212  Fed.  810,  129  C.  C.  A. 
225,  scurrilous  attack  on  court  held  gross  misconduct;  Wermimont  v. 
State,  101  Ark.  217,  Ann.  Oas.  1913D,  1166,  142  S.  W.  197,  disbarring 
attorney  for  perverting  process  of  court;  Matter  of  Danford,  157  Cal. 
428, 108  Pac.  324,  disbarring  attorney  exacting  money  from  client  under 
false  representations;  State  v.  Peck,  88  Conn.  452,  454,  L.  B.  A.  1915A, 
663,  91  Atl.  276,  277,  disbarring  attorney  for  misconduct  in  settlement 
of  estate  while  probate  judge;  In  re  Durant,  80  Conn.  147,  148,  10  Ann. 
Oas.  539,  67  Atl.  500,  501,  disbarring  attorney  for  attempting  to  influ- 
ence a  witness  by  intimidation;  Phillips  v.  Ballinger,  37  App.  D.  C. 
51,  upholding  disbarment  of  attorney  for  being  "disreputable";  In  re 
Adriaans,  17  App.  D.  C.  46,  51,  upholding  disbarment  for  malicious 
trespass;  State  v.  Rohrig,  159  Iowa,  736,  139  N.  W.  912,  fraudulent 
conduct  toward  client  is  ground  for  disbarment;  In  re  Smith,  73  Kan.^ 
749,  85  Pac.  586,  disbarring  for  gross  misconduct;  Lenihan  v.  Common- 
wealth, 165  Ky.  104,  176  S.  W.  953,  upholding  disbarment  of  attorney 
for  attempting  to  promote  litigation ;  In  re  Radford,  168  Mich.  492,  134 
N.  W.  480,  disbarring  attorney  for  failure  and  refusal  to  obey  orders 
of  probate  court;  State  Board  of  Law  Examiners  v.  Hart,  104  Minn. 
122,  15  Ann.  Oas.  197,  17  L.  B.  A.  (N.  S.)  585,  116  N.  W.  218,  uphold- 
ing suspension  for  writing  letter  criticising  judge  for  his  opinion  in 
ease ;  In  re  Newby,  76  Neb.  487,  107  N.  W.  852,  upholding  conditional 
disbarment  for  attempting  to  represent  both  parties  in  litigation;  In  re 
Young,  75  N.  J.  L.  96,  67  Atl.  722,  disbarring  attorney  for  obtaining 
money  from  clients  by  false  statements;  State  Bar  Commission  v.  Sulli- 
van, 35  Okl.  754,  L.  B.  A.  (N.  S.)  1915D,  1218,  131  Pac.  707,  upholding 
disbarment  for  misconduct  in  issuing  pamphlet  maliciously  attacking 
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judges ;  In  re  Evans,  94  S.  C.  416,  78  S.  E.  228,  disbarring  for  misappro- 
priating funds  of  client ;  In  re  Gadsden,  89  S.  C.  363,  366,  71  S.  E.  956, 
957,  refusing  disbarment  where  misconduct  was  not  intentional;  Inger- 
soil  V.  Coal  Creek  Coal  Co.,  117  Tenn.  280,  119  Am.  St.  Bep.  1003,  10 
Ann.  Oas.  829,  9  L.  B.  A.  (N.  S.)  282,  98  S.  W.  182,  denying  recovery 
of  fee  where  attorney  solicited  suit ;  In  re  Platz,  42  Utah,  442,  132  Pac. 
391,  upholding  disbarment  of  one  convicted  of  want  of  honesty  and  in- 
tegrity;  State  V.  Hays,  64  W.  Va.  51,  52,  61  S.  E.  357,  striking  prosecuting 
attorney's  name  from  roll  for  gross  infidelity  to  his  duty  as  public  officer; 
Bar  Association  v.  Greenhood,  168  Mass.  183,  46  N.  E.  574,  holding  at- 
torney may  be  removed  for  gross  misconduct,  not  connected  with  any 
official  act. 

Same  (diaracter  is  requisite  to  continuance  of  practice  of  law  as  is  con- 
dition precedent  to  admission. 

Approved  in  In  re  0 ,  73  Wis.  618,  42  N.  W.  225,  following  rule ; 

In  re  O'Brien's  Petition,  79  Conn.  55,  63  Atl.  780,  refusing  to  admit 
attorney  to  practice  on  recommendation  of  bar  association;  State  v. 
Mosher,  128  Iowa,  99,  103  N.  W.  Ill,  fact  that  attorney  had  ceased 
to  be  of  good  moral  character  is  ground  for  disbarment,  though  such 
is  not  given  as  ground  for  revocation  of  license  by  Code,  §  324 ;  In  re 
Application  for  License  to  Practice  Law,  67  W.  Va.  238,  245,  67  S.  E. 
608,  610,  denying  right  to  practice  on  ground  that  applicant  did  not  have 
good  moral  character. 

Where  an  attorney  commits  an  indictable  offense,  not  in  the  character 
of  attorney,  the  court  will  not  strike  his  name  from  the  roll  until  he  baa 
been  regularly  indicted  and  convicted,  but  where  he  is  charged  with  aiding 
the  hanging  of  a  prisoner,  and  the  proof  is  clear,  his  denial  evasive,  anil 
there  is  no  offer  of  counter-proof,  the  court  may  do  so,  without  any  previous 
conviction. 

Approved  in  State  of  Louisiana  v.  Fourchy,  106  La.  752,  758,  31 
South.  329,  holding  attorney  cannot,  in  civil  action,  be  disbarred  for 
acts  which,  when  committed,  he  could  only  have  been  disbarred  after 
trial  and  conviction  in  criminal  court;  In  re  Noonan  &  Simpson,  65 
N.  J.  L.  143,  46  Atl.  570,  holding  where  alleged  misconduct  involves 
criminal  offense,  court  will  not  disbar  attorney  in  advance  of  convic- 
tion unless  evidence  against  him  is  clear  and  convincing;  In  re  Snow, 
27  Utah,  275,  75  Pac.  745,  determining  right  to  disbar  attorney  for 
filing  answer  containing  matter  charging  supreme  justice  with  con- 
spiracy; Jeffries  V.  Laurie,  27  Fed.  199,  and  In  re  Kirby,  10  S.  D.  329, 
39  L.  B.  A.  859,  73  N.  W.  94,  both  holding  order  of  disbarment  was 
within  the  power  of  the  court;  In  re  Boone,  83  Fed.  963,  disbarring 
attorney  who,  after  decree,  wrote  adversary  falsely,  stating  that  judg- 
ment was  obtained  by  fraud;  Philbrook  v.  Newman,  85  Fed.  140,  hold- 
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in^  that  citation  was  snflScient;  United  States  ▼.  Parks,  93  Fed.  416, 
Sfate  V.  Finiey,  30  Pla.  319,  11  Sonth.  504,  and  In  re  Norris,  60  Kan. 
660,  57  Pac.  531,  holding  that  a  preTions  conviction  is  not  necessary  to 
give  court  jurisdiction  of  disbarment  proceedings;  Rochester  Bar  Assn. 
V.  Dorthy,  152  N.  Y.  600,  46  N.  E.  836,  holding  attorney  can  be  dis- 
barred for  professional  misconduct,  without  regard  to  pending  indict- 
ment ;  State  v.  Winton,  11  Or.  462,  50  Am.  Rep.  490»  5  Pac.  340,  where 
court  proceeded  summarily;  Ex  parte  Cowing,  26  Or.  576,  38  Pac.  1091, 
where  charge  is  of  a  single  criminal  act,  committed  in  his  private  capa- 
city, and  there  is  doubt  of  his  guilt,  court  should  not  proceed  summarily. 

Disbarment   of   attorneys   and   causes   and   proceedings   therefor. 
Note,  95  Am.  Dec.  334,  335,  339,  341,  344. 

Disbarment  of  attorneys  for  criminal  acts  in  advance  of  their  con- 
viction therefor.    Note,  114  Am.  St.  Rep.  842. 

Conviction  of  attorney  for  crime  as  condition  precedent  to  disbar- 
ment therefor.    Note,  8  Ann.  Oas.  848. 

Acquittal  of  criminal  chaige  against  attorney  as  defense  to  disbar- 
ment proceeding  for  same  offense.    Note,  10  Ann.  Oas.  887. 

Proceedings  to  strike  an  attorney's  name  ttom  the  roll  ik  within  the 
proper  Jurisdiction  of  the  court  of  whl^  he  Is  an  attorney,  and  does  not 
violate  the  constitutional  protlslon  requiring  a  jury  trial  In  criminal  cases; 
It  Is  not  a  criminal  pnnlshmenti  but  Is  Intended  te  protect  the  court  from 
unfit  attorneys. 

Approved  in  Thatcher  y.  United  States,  212  Fed.  806,  129  C.  C.  A. 
225,  upholding  disbarment  for  statement  that  judge  ''would  be  a  corrupt 
tool  of  corporations";  Ex  parte  Januszewski,  196  Fed.  131,  upholding 
juvenile  act  though  den3ring  trial  by  jury;  In  re  Thatcher,  190  Fed. 
976,  977,  disbarring  attorney  for  libelous  attack  on  judges;  Kirkland 
V.  State,  72  Ark.  177, 105  Am.  St.  Rep.  25,  66  L.  R.  A.  76,  78  S.  W.  772, 
upholding  act  1899,  providing  for  summary  proceedings  for  abatement 
of  public  nuisance  without  jury;  State  v.  Mosher,  128  Iowa,  89,  103 
N.  W.  107,  and  State  v.  McRae,  49  Fla.  395,  38  South.  607,  both  holding 
depositions  of  absent  witnesses  are  admissible  in  disbarment  proceed- 
ings; Bar  Association  of  City  of  Boston  v.  Casey,  211  Mass.  193,  Ann. 
Oas.  191SA,  1226,  89  L.  R.  A.  (N.  S.)  116,  97  N.  E.  754,  denying  dis- 
qualification of  judges  to  hear  disbarment  proceedings  because  members 
of  bar  association  that  preferred  charges;  Burrage  v.  Bristol  County, 
210  Mass.  301,  96  N.  E.  720,  upholding  collection  of  attorney's  fees  as 
costs  by  moving  attorney  in  disbarment  proceedings;  In  the  Matter  of 
Z.,  89  Mo.  App.  436,  disbarring  attorney  for  malpractice  and  deceit; 
In  re  Simpson,  9  N.  D.  404,  83  N.  W.  553,  holding  Rev.  Codes,  §  432, 
giving  Supreme  Court  power  to  disbar  attorneys  is  merely  legislative 
affirmance  of  existing  power;  In  re  Thatcher,  80  Ohio  St.  653,  655.  670, 
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89  N.  E.  84,  89,  disbamng  attorney  for  unjustly  criticising  judge  run- 
ning for  re-election;  State  Bar  Commission  v.  Sullivan,  35  Okl.  761, 
762,  L.  B.  A.  (N.  S.)  1915D,  1218,  131  Pac.  710,  denying  necessity  of 
proving  guilt  beyond  reasonable  doubt;  In  re  Biggers,  24  Okl.  847, 
25  L.  B.  A.  (N.  S.)  622,  104  Pac.  1085,  disbarment  is  a  civil  proceeding; 
In  re  Brown,  2  Okl.  594,  39  Pac.  470,  defendant  in  disbarment  proceed- 
ings is  not  entitled  to  the  twenty  days'  time  allowed  to  answer  ordinary 
summons;  Morrison  v.  Snow,  26  Utah,  266,  72  Pac.  930,  citing  attor- 
neys to  show  cause  why  license  should  be  revoked  for  unprofessional 
conduct  for  charges  against  judge  made  in  pleadings  in  action  for  fraud- 
ulent representations;  In  re  Evans,  22  Utah,  387,  62  Pac.  919,  disbarring 
attorney  who,  on  charge  of  champerty,  appeared  before  court  and  con- 
fessed that  he  induced  court  to  render  final  judgment  in  his  favor  in 
previous  action,  on  ground  of  his  having  been  guilty  of  champerty, 
and  who  in  disbarment  proceedings  claimed  innocence;  State  v.  Snook, 
78  Wash.  675,  139  Pac.  766,  Bal.  Ann.  Codes  &  Stats.,  §6500,  was 
not  repealed  by  Rem.  &  Bal.  Code,  §  139,  subd.  6,  in  so  far  as  it  con- 
fers right  on  State  to  appeal  from  order  dismissing  disbarment  proceed- 
ings; State  V.  Shumate,  48  W.  Va.  361,  37  S.  E.  618,  upholding  juris- 
diction of  Supreme  Court  of  Appeals  over  writ  of  error  to  Circuit 
Court  judgment  disbarring  attorney  for  acts  done  as  for  a  contempt; 
Hallinger  v.  Davis,  146  U.  S.  322,  36  L.  Ed.  990,  13  Sup.  Ct.  108,  hold- 
ing valid  statute  giving  right  to  accused  to  waive  trial  by  jury,  and 
authorizing  court  to  try  accused  in  such  a  case;  Holden  v.  Hardy,  169 
U.  S.  384,  42  L.  Ed.  788,  18  Sup.  Ct.  385,  upholding  statute  limiting 
period  of  labor  in  mines;  United  States  v.  Anonymous,  21  Fed.  771, 
it  is  contempt  to  interrupt  examination  of  witness,  and  insult  exam- 
iner; In  re  Eaves,  30  Fed.  23,  holding  United  States  commissioner  may 
be  removed  by  the  court  appointing  him;  United  States  ▼.  Green,  85 
Fed.  861,  where  highest  court  of  State  revokes  attorney's  license,  his 
license  in  Federal  courts  should  also  be  revoked;  State  v.  Cadwell, 
16  Mont.  130,  40  Pac.  180,  a  charge  or  conviction  of  crime  is  not  pre- 
requisite to  a  disbarment;  Caldwell  y.  Wilson,  121    N.  C.  455,  460,  28 
S.  E.  556,  558,  holding  exercise  of  power  of  suspension  of  railroad 
commissioner  after  appearance  and  answer  is  due  process  of  law;  In  re 
Palmer,  15  Ohio  C.  C.  97,  holding  court  has  right  to  protect  itself  from 
unfit  attorneys ;  In  re  Brown,  2  Okl.  594,  39  Pac.  470,  holding  that  de- 
fendant in  disbarment  proceedings  may  be  cited  to  answer  within  any 
reasonable  time;  State  v.  Winton,  11  Or.  466,  50  Am.  Rep.  493,  5  Pac. 
343.  holding  in  disbarment  proceedings,  inquiry  is  directed  to  the  truth 
of  the  accusation  as  affecting  his  character;  Davis  v.  State,  92  Tenn. 
643,  23  S.  W.  62,  holding  defendant  in  disbarment  proceedings  is  not 
entitled  to  a  jury  trial ;  Scott  v.  State,  86  Tex.  321,  322,  24  S.  W.  789, 
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holding  proceedings  to  disbar  an  attorney  are  not  criminal  proseen- 
tions ;  People  v.  Hasbrouck,  11  Utah,  306,  39  Pac.  922,  holding  uniform 
rale  to  determine  qualifications  of  persons  to  practice  medicine  is  due 
process  of  law;  In  re  Jones,  70  Vt.  87,  39  Atl.  1091,  holding  it  immaterial 
that  misrepresentation  was  made  to  judge  in  vacation;  Moore  v.  Striok- 
ling,  46  W.  Va.  515,  33  S.  E.  276,  holding  right  to  hold  public  officer  may 
be  revoked ;  In  re  Brown,  3  Wyo.  126,  4  Pac  1088,  disbarring  attorney 
for  applying  vile  epithets  to  court. 

Right  to  jury  trial  in  disbarment  proceeding.      Note,  Aim.  Caa. 
1913D,  1162. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  556. 

Due  process  of  law  contemplates  a  law  wUcli  hean  before  it  eondfimna, 
wliidi  proceeds  upon  Inqiilry,  and  renders  Judgment  only  after  trial. 

Approved  in  Patterson  v.  State,  205  U.  S.  460,  10  Ann.  Caa.  689, 
51  L.  Ed.  880,  27  Sup.  Ct.  556,  upholding  punishment  for  contempt  as 
not  contrary  to  Fourteenth  Amendment;  Rutz  v.  Michigan,  188  U.  S. 
607,  47  L.  Ed.  566,  23  Sup.  Ct.  391,  holding  Mich.  Pub.  Acts  1899,  Act 
No.  237,  regarding  registration  of  physicians;  United  States  v.  Toledo 
Newspaper  Co.,  220  Fed.  484,  493,  due  process  is  not  infringed  by  sum- 
mary process  and  conviction  in  contempt;  Chenoweth  v.  State  Board 
of  Medical  Examiners,  57  Colo.  80,  Ann.  Caa.  1915D,  1188,  141  Pac. 
134,  denying  validity  of  statute  authorizing  revocation  of  physician's 
license  for  advertising  with  reference  to  sexual  diseases;  Garfield  v. 
United  States,  32  App.  D.  C.  136,  upholding  disbarment  based  on  ex 
parte  depositions;  Loeb  v.  Jennings,  133  Ga.  806,  18  Ann.  Oaa.  876, 
67  S.  E.  106,  upholding  trial  without  jury  for  violation  of  municipal 
ordinance;  People  v.  Apfelbaum,  251  111.  27,  95  N.  E.  998,  due  process 
does  not  imply  * 'judicial  proceedings"  necessarily;  In  re  McNaught, 
1  Okl.  Cr.  543,  99  Pac.  247,  ''due  process"  does  not  necessarily  require 
an  indictment;  Commission  of  Fisheries  v.  Hampton  Roads  etc.  Assn., 
109  Va.  586,  64  S.  E.  1049,  upholding  procedure  of  board  of  fisheries 
as  due  process  of  law;  Weber  v.  Doust,  84  Wash.  332,  146  Pac.  624, 
detention  of  children  under  juvenile  act  without  warrant  is  not  depri- 
vation of  liberty  without  due  process;  Hovey  v.  Elliott,  167  U.  S.  418, 
42  L.  Ed.  221,  17  Sup.  Ct.  846,  holding  court  could  not  strike  out  an- 
swer of  defendant,  because  he  was  held  to  be  guilty  of  contempt  in 
neglecting  to  pay  money  in  controversy  into  court. 

In  all  cases,  tliat  kind  of  procedure  is  due  process  of  law  which  is  suit- 
able and  proper  to  the  nature  of  the  case,  and  sanctioned  by  the  established 
usages  and  customs  of  the  court. 

Approved  in  In  re  Francis,  136  Fed.  913,  upholding  appointment  of  re- 
ceiver before  adjudication  in  bankruptcy  without  notice  to  incarcerated 
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defendant  where  other  defendants  had  absconded  and  indebtedness  cre- 
ated through  frand;  State  v.  Moore,  2  Penne.  (Del.)  321,  46  AtL  675,  up- 
holding prosecution  by  information  and  trial  by  court  without  jury ;  Ran- 
kin V.  Jauman,  4  Idaho,  63,  36  Pac.  505,  holding  Rev.  Stats.  1887,  §  7459, 
provides  due  process  of  law  for  removal  of  officers  therein  named  for 
the  offenses  therein  designated;  Hurtado  v.  California,  110  U.  S.  534, 
28  L.  Ed.  288,  4  Sup.  Ct.  120,  holding  conviction  for  murder  under  an 
information  is  ''due  process  of  law";  Ex  parte  Macdonald,  76  Ala. 
606;  607,  upholding  statute  authorizing  attachment  by  State  without 
bond  or  affidavit;  San  Jose  Ranch  Co.  v.  San  Jose  etc.  Water  Co., 
126  Cal.  326,  58  Pac.  826,  holding  invalid  statute  providing  that  no 
judgment  shall  be  reversed  unless  it  appear  from  the  record  that  appel- 
lant has  sustained  a  substantial  injury;  Attorney  General  v.  Joehim, 
99  Mich.  371,  41  Am.  St.  Rep.  617,  23  L.  R.  A.  704,  58  N.  W.  615, 
holding  legislature  may  empower  Governor  to  remove  certain  officers; 
State  V.  SaundeiB,  66  N.  H.  88,  18  L.  R.  A.  656,  25  Atl.  595,  in  proceed- 
ing for  injunction  against  alleged  liquor  nuisance,  defendant  is  not 
entitled  to  jury  trial;  Opinioh  of  the  Justices,  66  N.  H.  633,  33  Atl. 
1078,  holding  private  property  cannot  be  taken  for  a  public  use  upon 
payment  of  less  than  its  value;  Rider-Wallis  Co.  v.  Fdgo,  102  Wis. 
541,  78  N.  W.  769,  upholding  statute  authorizing  the  appointment  of 
a  receiver  for  nonexempt  property  of  an  insolvent  debtor,  without  a 
determination  by  jury  of  the  requisite  facts;  dissenting  opinion  in 
Hartigan  v.  Board  of  Regents  etc.  University,  49  W.  Va.  37,  46,  38 
S.  E.  708,  712,  majority  holding  notice  and  hearing  not  required  of 
proceeding  by  university  regents  for  removal  of  professor. 

Mandamus  is  proper  to  compel  Judge  of  lower  court  to  reinstate  dis- 
barred attorney,  refused  where  such  court  did  not  act  In  excess  of  its 
powers. 

Approved  in  Thatcher  v.  United  States,  212  Fed.  804,  129  C.  C.  A. 
225,  order  disbarring  attorney  is  reviewable-  on  writ  of  error;  In  re 
Ulmer,  208  Fed.  467,  denying  right  to  review  disbarment  on  appeal; 
State  V.  Shumate,  48  W.  Va.  362,  37  S.  E.  619,  a]i^endo. 

The  tremendous  power  of  disbarment  should  never  be  executed  unless 
absolutely  necessary  to  protect  the  court  and  public  from  one  dearly  shown 
to  be  unfit. 

Approved  in  In  re  Snow,  27  Utah,  279,  75  Pac.  746,  determining  right 
to  disbar  attorney  for  filing  answer  containing  matter  charging  supreme 
justice  with  conspiracy ;  In  re  Eaton,  4  N.  D.  531,  62  N.  W.  603,  holding 
no  other  grounds  than  those  enumerated  by  statute  for  the  disbarment 
of  attorneys  could  be  considered. 

Attorney  should  not  be  disbarred  for  an  indictable  offense,  not 
nected  with  his  professional  conduct,  before  trial  and  conviction. 
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Approved  in  In  re  Sadler,  35  Okl.  516,  519,  44  L.  B.  A.  (N.  8.)  1195, 
130  Pac.  909,  910,  upholding  statute  prohibiting  disbarment  for  moral 
turpitude  disconnected  with  professional  duty;  Matter  of  Haymond, 
121  Cal.  389,  53  Pac.  900,  following  rule;  in  Ex  parte  Tyler,  107  Cal. 
81y  40  Pac.  34,  ai^uendo. 

Taking  usury  as  ground  for  disbarment.    Note,  Aim.  Oaa.  1914C, 
287. 

Bight  of  attorney  to  review  of  disbarment  proceedings.    Note,  10 
Aim.  Oas.  546. 

Miscellaneous.  Cited  in  New  Orleans  ▼.  Abbagnato,  62  Fed.  249, 
26  L.  B.  A.  886,  10  C.  C.  A.  361,  quoting  comment  of  court  upon  lynch- 
ings ',  Fields  v.  State,  134  Ind.  53,  32  N.  E.  782,  erroneously. 

107  V.  S.  319,  27  L.  Ed.  499,  2  Sup.  Ot.  312,  BOTH  ▼.  EHSfAN. 

Supreme   Court  cannot  re-examine  decision   of   State  court,   uphold- 
ing decree  of  foreign  court,  annulling  a  marriage. 

Approved  in  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  312,  47  L.  Ed. 
486,  23  Sup.  Ct.  380,  holding  averment  in  answer  in  suit  by  divorced 
wife  on  insurance  policy  on  husband's  life  that  by  virtue  of  Hawaiian 
laws,  and  divorce  thereunder,  all  her  rights  in  policy  had  passed  to 
and  become  property  of  husband,  is  not  assertion  of  right  under  treaty; 
Huntington  v.  Attrill,  146  U.  S.  683,  36  L.  Ed.  1133,  13  Sup.  Ct.  234>  if 
suit  on  original  liability  has  passed  into  judgment  in  one  State,  courts 
of  another  are  bpund  to  give  it  full  faith  and  credit. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  541. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.    Note, 
Ann.  OMk  1916B,  903,  906. 

107  V.  8.  320-323^  27  L.  Ed.  505,  2  Sup.  Ot.  389,  IXNITED  STATES  ▼. 
J*S. 


Not  cited. 

107  U.  S.  323-325,  27  L.  Ed.  582,  2  Sup.  Ot.  691,  TBEDWAT  ▼.  SANGEB. 

Where  negotiable  promissory  note  is  made  by  citizen  of  one  State  to 
dtiien  of  same,  and  secured  by  mortgage,  indorsee  of  note,  cltiaen  of  a 
different  State,  may,  since  act  of  1875  sue  in  Federal  courts  to  foreclose 
mortgage. 

Approved  in  Mersham  v.  Werges,  112  U.  S.  143,  28  L.  Ed.  643,  5  Sup. 
Ct.  67,  following  rule ;  New  Orleans  v.  Quinlan,  173  U.  S.  192,  48  L.  Ed. 
664,  19  Sup.  Ct.  330,  holding  Circuit  Court  had  jurisdiction  of  suit  b/ 
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citizen  of  New  York  against  New  Orleans,  on  certifioates  payable  to 
bearer. 

Distingoished  in  New  Orleans  v.  Benjamin,  153  U.  8.  433,  38  L.  BcL 
772,  14  Sup.  Ct.  912,  since  there  was  no  averment  that  suit  could  have 
been  maintained  by  assignors,  suit  could  not  be  maintained  because  of 
diverse  citizenship,  under  act  of  1887. 

107  U.  S.  325-336,  27  L.  Ed.  319,  1  Sup.  Ot.  178,  STAin>ABD  OIL  00.  ▼. 
VAN  ETTEN. 

Oount  of  ingpector  provided  for  in  contract  for  sale  of  barrel  headings 
is  subject  to  impeachment  for  fraud  or  mistake,  and  evidence  of  a  prion 
count  before  shipment  is  properly  admissible  for  that  purpose. 

Approved  in  Baxter  v.  Waite,  2  Wash.  Ter.  238,  240,  6  Pac.  431,  433, 
holding  party  not  estopped,  after  a  reasonable  time,  to  set  up  errors  in 
account  stated  of  which  he  had  knowledge.    See  62  Am.  Dec.  91,  note. 

Conclusiveness  of  stated  or  settled  account  containing  inaccuracy 
or  error  in  computation.    Note,  28  L.  B.  A.  (N.  S.)  788. 

Mistake  in  statement  as  affecting  right  to  recover  for  larger  amount 
actually  furnished.    Note,  Ii.  B.  A.  1915B,  718. 

Bisk  follows  the  title,  and  any  loss  due  to  nondelivery  on  the  part  of 
carriers,  where  purchase  has  been  completed,  faUs  on  buyer. 

Approved  in  Hagins  v.  Combs,  102  Ky«  169  (see  43  S.  W.  223),  hold- 
ing title  to  personalty  passes  where  nothing  remains  to  be  done  by 
seller,  though  it  is  subsequently  to  be  weighed  and  measured  to  ascer- 
tain price;  Byles  v.  Collier,  54  Mich.  6, 19  N.  W.  567,  that  personalty  is 
to  be  further  inspected  is  not  inconsistent  with  purpose  that  title  passed 
on  partial  payment. 

Account  rendered,  unless  objected  to  within  a  reasonable  time,  becomes 
an  account  stated,  and  cannot  be  impeached,  except  for  fraud  and  mistake. 
What  constitutes  a  reasonable  time  in  su^  a  case  is  a  question  of  law. 

Approved  in  Dunavant  v.  Fields,  68  Ark.  540,  60  S.  W.  422,  reaffirm- 
ing rule ;  In  re  Hawks,  204  Fed.  315,  refusing  right  of  trustee  to  dispute 
account  where  bankrupt  had  failed  to  do  so;  Joshua  Hendy  Iron  Wks. 
V.  Brenneman,  185  Fed.  188,  failure  to  object  to  account  for  a  long 
time  held  admission  of  correctness;  United  States  v.  United  States 
Fidelity  &  Guaranty  Co.,  178  Fed.  724,  where  extension  of  time  for  pay- 
ment not  unreasonable,  surety  not  discharged;  Baltimore  &  O.  R.  Co. 
V.  Berkeley  Springs  &  P.  R.  Co.,  168  Fed.  775,  where  account  rendered 
was  not  disputed  for  ten  years,  it  became  an  account  stated;  Burlee  Dry 
Dock  Co.  V.  Morris  etc.  Dredging  Co.,  145  Fed.  741,  determining  liability 
for  repairs  to  scow;  Fitzgerald  v.  First  Nat.  Bank,  114  Fed.  481,  52 
C.  C.  A.  276,  holding  one  receiving  without  objection  account  stating 
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debits  and  credits  between  him  and  other  party  to  accounting  is  thereby 
estopped  from  denying  correctness  of  account  thus  stated,  in  absence  of 
fraud  or  mistake;  Patillo  v.  AUen-West  Commission  Co.,  108  Fed.  730, 
47  C.  C.  A.  637,  holding  complaint  setting  out  contract  under  which 
plaintiff  sets  out  amount  due  and  that  plaintiff  sent  defendant  statement 
showing  amount  claimed  thereunder,  and  that  defendants  made  a  pay- 
ment on  the  contract,  is  not  sufficient  as  complaint  on  account  stated; 
Montgomery  v.  Aetna  Life  Ins.  Co.,  97  Fed.  919,  ^8  C.  C.  A.  563,  holding 
where  defendant  was  employed  as  general  agent  of  insurance  company 
within  certain  territory  by  written  contract,  on  commission,  and  he 
rendered  monthly  accounts  crediting  himself  with  commissions,  fact 
that  he  was  directed  by  company  to  designate  himself  as  ''general  man- 
ager" did  not  entitle  him  to  extra  compensation  as  general  manager; 
Kearney  v.  Bell,  160  Cal.  670, 117  Pac.  928,  original  items  of  an  account 
may  be  impeached  where  fraud  is  shown;  Riley  v.  Mattingly,  42  App. 
D.  C.  296,  retention  of  account  for  eight  months  without  objection  makes 
it  an  account  stated;  Gordon  v.  Frazer,  13  App.  D.  C.  387,  account 
stated  raises  new  promise  to  pay;  State  v.  Illinois  Cent.  R.  Co.,  246  111. 
246,  92  N.  E.  839,  where  ftaud  is  shown,  whole  account  may  be  opened 
up  de  novo;  Cunningham  v.  Brackett,  180  Mass.  242,  62  N.  E.  261,  hold- 
•  ing  where  plaintiff  and  defendant's  testator  had  agreement  wliercby 
former  was  to  manage  latter's  property  on  commission  and  during 
latter 's  lifetime  paid  brother  in  full  all  rents  without  deducting  commis- 
sions and  on  demand  of  executor,  plaintiff  rendered  account  in  which 
no  mention  made  of  commissions,  plaintiff  not  estopped  from  claiming 
commissions;  Brown  v.  Manzanares  Co.  v.  Guise,  14  N.  M.  287,  91  Pac. 
718,  refusing  to  question  account  in  absence  of  fraud ;  Newhall  v.  Field, 
13  N.  M.  88,  12  Aim.  Oas.  979,  79  Pac.  713,  account  stated  includes 
only  items  enumerated  therein;  Talcott  v.  Chew,  27  Fed.  276,  Porter  v. 
Price,  80  Fed.  657,  26  C.  C.  A.  70,  Lawrence  v.  Ellsworth,  41  Ark.  507, 
and  Weed  v.  Dyer,  53  Ark.  161,  13  S.  W.  594,  all  following  rule ;  Long- 
Bell  Lumber  Co.  v.  Stump,  86  Fed.  680,  681,  30  C.  C.  A.  260,  where 
accounts  are  rendered  monthly  for  over  two  years,  whether  notice  of 
objection  was  within  reasonable  time  is  one  of  law;  Charlotte  etc.  Oil 
Co.  V.  Hartog,  86  Fed.  155,  29  C.  C.  A.  56,  holding  silence  of  one  to 
whom  account  has  been  rendered  does  not  estop  him  from  attacking  it 
for  fraud  or  mistake;  Fleisqjiner  v.  Kubli,  20  Or.  339,  26  Pac.  1089, 
when  facts  admitted,  question  of  reasonable  time  is  of  law ;  Radford  v. 
Fowlkes,  86  Va.  852,  8  S.  E.  833,  holding  statute  of  limitations  begins 
to  run  against  current  accounts  from  the  time  they  become  accounts 
stated. 

Limited  in  Sharp  ▼.  Behr,  136  Fed.  798,  where  plaintiff  entitled  to 
-  dollar  for  royalty  en  ore,  and  defendant  wrote  as  to  necessity  for  re- 
duction of  royalty  to  fifty  cents,  and  plaintiff  did  not  reply  thereto  nor 
to  account  crediting  him  with  royalties  at  6fty  cents,  but  refused  to 
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accept  check  sent  ten  weeks  later  as  full  payment,  he  is  not  precluded 
from  claiming  contract  rate. 

Accounts  stated.    Notes,  62  Am.  Dec.  88,  89,  91 ;  136  Am.  St  Re». 
43,  48. 

What  constitutes  account  stated.    Note,  27  K  B.  A.  823,  826. 

Effect  of  retaining  statement  of  account  to  render  it  an  account 
stated.    Note,  29  L.  B.  A.  (N.  8.)  335,  341. 

YHiat  may  be  recovered  on  a  stated  account.    Note,  1  £.  B.  0.  431. 

Question  asked  on  cross-ezaminatlon,  "Have  you  not  recently  stated  to 
different  parties  In  talking  about  the  matter,  that  yon  wanted  them  to  re- 
cover here,  because  yon  would  then  get  your  pay,'*  held  incompetent,  be-> 
cause  too  indefinite. 

Approved  in  People  v.  Bosquet,  116  Cal.  80,  47  Pac.  880,  holding 
question  whether  witness  remembers  telling  A,  at  one  time,  in  a  con- 
versation, on  L  street,  in  this  city,  etc.,  to  be  proper. 

107  IT.  8.  336-347,  27  !■.  Ed.  545,  2  Sup.  Ot.  672,  MI88I0NABT  800IETT 
OF  THE  METHODIST  EPISCOPAIi  OHUBCH  v.  DAIiLES. 

Under  act  of  1848,  establishing  Oregon  territorial  government,  a  mis- 
sionary society  acquired  no  title  to  lands  not  actoally  occupied  at  that  date. 
Approved  in  Missionary  Society  v.  Kelly,  107  U.  S.  347,  27  L.  Ed.  549, 
2  Sup.  Ct.  681,  following  rule;  Bishop  of  Nesqually  v.  Gibbon,  158 
U.  S.  168,  39  L.  Ed.  936,  15  Sup.  Ct.  784  (affirming  44  Fed.  326),  holding 
act  did  not  grant  land  in  possession  of  another,  upon  which,  by  a  per- 
mission, a  missionary  station  was  maintained;  Kuck  y.  Wakefield,  58  Or. 
555,  115  Pac.  430,  arguendo. 

Prior  to  act  of  1850,  no  one  could  acquire  any  title  or  interest  in  the 
public  lands  in  Oregon  territory,  and  consequently  there  could  be  no  con- 
structive possession  of  such  lands. 

Approved  in  Daubenbiss  v.  White,  3  Cal.  Unrep.  594,  31  Pac.  362, 
bare  right  of  possession  without  claim  of  title  cannot  be  transferred; 
Shively  v.  Bowlby,  152  U.  S.  51,  38  L.  Ed.  350,  14  Sup.  Ct.  567,  holding 
donation  claim  on  Columbia  River  passed  no  title  in  lands  below  high- 
water  mark,  as  against  subsequent  grantee  of  the  State;  Whittemore 
v.  Cope,  11  Utah,  360,  40  Pac.  260,  occupant  of  government  land  has 
no  interest  upon  which  a  homestead  title  may  be  predicated;  Amy  v. 
Amy,  12  Utah,  333,  42  Pac.  1132,  where  husband  in  possession  of  gov- 
ernment land  deeded  same  to  wife  for  life,  remainder  to  his  son,  and 
she,  being  in  possession  in  1873,  filed  declaratory  statement  and  obtained 
deed,  she  was  entitled  to  the  fee ;  dissenting  opinion  in  Andrus  v.  Davis, 
99  Tex.  305,  89  S.  W.  774,  majority  holding  school  lands  forfeited  by 
failure  to  maintain  residence. 
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Miseellaneons.  Cited  in  Roberts  v.  Bradfield,  12  App«  D.  C.  470, 
upholding  contract  between  commissions  and  private  charitable  organ- 
ization; Caldwell  v.  Robinson,  59  Fed.  656,  as  having  considered  dona- 
tion act  applicable  to  whole  territoiy  of  Oregon. 

107  V.  8.  347,  27  If.  Ed.  649,  2  Sup.  Ot.  681,  lOSSIOKABY  800IBTT  OF 
THE  METHODIST  EPISCOPAL  CHURCH  T.  SELLT, 

Kot  cited. 

107  XT.  S.  348-361,  27  It.  Ed.  878,  2  Sup.  Ot.  62,  CHAPMAN  T.  COUNTT  07 
DOUGLAS. 

One  taking  coimty  warrants,  no  time  of  payment  being  fixed,  does  so 
under  an  Implied  agreement;  if  funds  be  ont,  he  will  wait  nntil  the  money 
can  be  raised  in  ordinary  mode. 

Approved  in  Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed. 
17,  128  C.  C.  A.  544,  recital  in  bonds  did  not  estop  selectmen  of  town 
to  deny  same;  Monett  Electric  Light  etc.  Co.  v.  Incorporated  City  of 
Monett,  186  Fed.  372,  denying  right  to  enforce  illegal  franchise,  even 
after  improvements  made ;  King  Iron  Bridge  etc.  Co.  ▼•  Otoe  County,  124 
U.  S.  464,  81  L.  Ed.  516,  8  Sup.  Ct.  585,  in  Nebraska,  the  cause  of  action 
on  a  county  warrant  does  not  accrue  until  money  has  been  collected, 
or  sufficient  time  to  have  done  so  has  elapsed;  Seton  v.  Hoyt,  34  Or. 
278,  43  L.  R.  A.  687,  55  Pac.  970,  holding,  under  statute  of  county 'there 
was  an  implied  contract  to  pay  existing  l^al  rate  of  interest,  though 
legal  rate  is  changed. 

If  a  comity  obtains  money  or  property  of  others  without  authority,  Uie 
laws,  independent  of  statute,  will  compel  restitution  or  compensation. 

Approved  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  630,  44  L.  Ed. 
615,  20  Sup.  Ct.  503,  holding  national  bank  which  uses  in  its  business 
money  obtained  by  its  vice-president  as  a  loan  from  another  national 
bank  cannot  escape  liability  to  account  therefor  on  ground  that  loan 
was  not  negotiated  by  it  or  that  it  could  not  itself  legally  have  borrowed 
the  money;  California-Oregon  Power  Co.  v.  City  of  Medford,  226  Fed. 
962,  denying  plea  of  ultra  vires  by  city  where  it  received  benefits  of 
agreement;  Shafer  v.  Spruks,  225  Fed.  482,  denying  right  of  cor- 
poration to  plead  ultra  vires  where  it  received  benefits  of  act;  Eaton 
V.  Shiawassee  County,  218  Fed.  590,  134  C.  C.  A.  316,  county  not 
compelled  to  return  loan  where  it  receives  no  benefit  from  the  money; 
Oilman  v.  Femald,  141  Fed.  944,  72  C.  C.  A.  666,  where  town  having 
power  to  borrow  but  not  to  issue  negotiable  bonds  borrowed  money  on 
its  void  bonds,  which  it  used,  lender  may  recover  sum  lent ;  Chelsea  Sav. 
Bank  v.  City  of  Ironwood,  130  Fed.  412,  413,  66  C.  C.  A.  230,  where  city 
issued  bonds  subsequently  declared  void   for  irregularity  in  issuance 
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and  sold  same  to  firm,  which  paid  part  of  price  and  resold  them,  city 
is  liable  to  holders  for  consideration  paid  to  exclusion  of  receiver  for 
original  purchaser;  Femald  v.  Town  of  Gilman,  123  Fed.  801,  holding 
one  who  in  good  faith  loaned  money  to  town  to  be  used  for  corporate 
purpose,  taking  its  bonds  therefor,  is  entitled  to  recover  in  an  action 
for  money  had  and  received,  where  bonds  are  void  for  want  of  power 
in  town  to  issue  same;  Qeer  v.  School  Dist.,  Ill  Fed.  689,  49  C.  C.  A. 
539,  holding  school  district  having  power  to  create  indebtedness  and 
which  by  vote  borrows  money  and  uses  it  is  liable  to  lender,  and  caa- 
not  avoid  liability  because  lender  innocently  accepted  bonds  which  were 
void  by  reason  of  limitation  on  power  to  issue  bonds;  Howard  County 
V.  Lambright,  72  Ark.  334,  80  S.  W.  149,  county  not  liable  for  value  of 
bridge  built  on  public  road  without  county's  authority  where  bridge  not 
shown  to  have  been  taken  or  used  by  public;  Sparks  v.  Jasper  County, 
213  Mo.  240,  112  S.  W.  270,  denying  right  of  county  to  recover  on  illegal 
bridge  contract  without  returning  bridge;  State  v.  Fronizer,  77  Ohio 
St.  16,  82  N.  E.  521,  denying  right  of  county  to  recover  money  paid 
on  unauthorized  bridge  contract;  Ciiy  of  Guthrie  v.  Territory,  1  Okl. 
198,  11  L.  R.  A.  418,  31  Pac.  193,  upholding  statute  providing  for  pay- 
ment by  village  corporation  succeeding  provisional  government  of  debts 
of  latter;  State  v.  Knoxville,  115  Tenn.  184,  90  S.  W.  292,  where  city 
board's  census  enumerators  made  false  reports  of  scholastic  population, 
whereby  city  schools  received  state  moneys  in  excess  of  its  share,  State 
could  recover  such  moneys;  Tennessee  Ice  Co.  v.  Raine,  107  Tenn.  156, 
64  S.  W.  30,  holding  where  corporation  had  received  and  retained  benefit 
of  executed  contract  that  it  had  no  power  to  make  under  charter  cannot 
plead  ultra  vires  to  action  to  recover  what  is  due  upon  equitable  adjust- 
ment; Criswell  v.  Board  of  Directors  of  Everett  School  District,  34 
Wash.  432,  75  Pac.  987,  where  contractor  for  school  building  made 
changes  without  consent  of  board,  and  district  accepted  and  used  build- 
ing, it  is  liable  for  reasonable  value  of  building;  Town  of  New  Haven 
V.  Weston,  87  Vt.  17,  46  L.  R.  A.  (N.  S.)  921,  86  Atl.  1000,  town  held 
liable  where  it  ratified  illegal  loan ;  Green  v.  Okanogan  County,  60  Wash. 
320,  111  Pac.  229,  denying  right  of  county  to  recover  under  illegal  con- 
tract more  than  excess  of  reasonable  value;  Wrought-Iron  etc.  Co.  v. 
Utica,  17  Fed.  320,  following  rule;  Read  v.  Plattsmouth,  107  U.  S.  675, 
27  L.  Ed.  417i  2  Sup.  Ct.  215,  holding  city  bound  to  return  money  paid 
for  void  bonds ;  Salt  Lake  City  v.  Hollister,  118  U.  S.  263,  30  L.  Ed.  178, 
6  Sup.  Ct.  1059,  holding  municipality  engaged  in  distilling  is  subject 
to  internal  revenue,  whether  its  acts  are  ultra  vires  or  not;  Logan  Co. 
Nat.  Bank  v.  Townsend,  139  U.  S.  76,  35  L.  Ed.  Ill,  11  Sup.  Ct.  499, 
holding  national  bank  could  not  hold  bonds  by  virtue  of  the  contract, 
and  refuse  to  comply  with  terms  of  purchase;  Provisional  Municipality 
v.  Lehman,  57  Fed.  332,  6  C.  C.  A.  349,  holding  equity  would  require 
city  to  return  purchase  money  or  convey  the  premises;  Guthrie  v.  Ter- 
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ritory,  1  Okl.  198,  21  L.  R.  A,  846,  31  Pac.  193,  legislature  can  provide 
that  municipality  succeeding  provisional  government  pay  its  debts ;  Hum- 
boldt Co.  V.  Lander  Co.,  24  Nev.  461,  66  Pac.  231,  taxes  paid  to  wrong 
county  may  be  recovered  by  other  county ;  Budge  v.  City  of  Grand  Porks, 
1  N.  D.  314,  10  L.  R.  A.  167,  47  N.  W.  391,  holding  purchaser  could  not 
recover  from  city,  money  paid  for  invalid  tax  sale  certificates;  Salem 
V.  Marion  Co.,  25  Or.  454,  36  Pac.  165,  holding  city  could  recover  from 
county,  city  taxes  collected  by  sheriff;  Goshom's  Exrs.  v.  County  Court, 
42  W.  Va.  740,  26  S.  E.  454,  holding  County  Court  was  liable  for  hogs 
on  a  quantum  valebat;  dissenting  opinion  in  Detroit  v.  Detroit  etc. 
Ry.  Co.,  56  Fed.  903,  holding  city  not  estopped  from  denying  validity 
of  extension,  though  corporation  had  expended  large  sums  in  faith 
thereof. 

Distinguished  in  State  of  Washington  v.  Pullman,  23  Wash.  688,  63 
Pac.  266,  holding  contract  by  town  to  purchase  water-pipe  laid  by  an- 
other party  outside  town  limits  at  price  in  excess  of  two  thousand  dol- 
lars, being  ultra  vires  under  Gen.  Stats.,  §§  683,  696,  697,  fact  that  town 
has  received  benefit  thereof  does  not  estop  it  from  denying  validity  of 
contract;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S. 
59,  35  L.  Ed.  68,  11  Sup.  Ct.  488,  holding  contract,  being  ultra  vires, 
was  void,  and  there  could  be  no  recovery  even  for  benefits  received. 

Where  commissioners  pordiased  land  for  a  poor  farm,  agreeing  to  pay 
for  same  in  a  definite  time,  which  county  was  not  authorized  to  do,  vendor 
has  right  to  rescind  the  agreement,  and  if  county  refuses  to  pay,  may  re- 
cover the  land. 

Approved  in  Hill  County  v.  Shaw  &  Borden  Co.,  225  Fed.  478,  allow- 
ing recovery  on  quantum  meruit  from  county  for  supplies  acquired  under 
invalid  contract;  In  re  Waterloo  Organ  Co.,  134  Fed.  344,  67  C.  C.  A. 
255,  where  corporation  president  gave  purchaser  of  stock  his  personal 
note  for  stock,  and  latter  indorsed  note  to  secretary,  who  gave  him 
order  for  bonds,  and  note  never  collected,  bonds  were  ultra  vires,  and 
not  allowable  against  coi*poration 's  bankrupt  estate;  Lee*  v.  Board  of 
Commrs.  of  Monroe  County,  114  Fed.  747,  52  C.  C.  A.  376,  holding  where 
county  commissioners  representing  that  they  had  complied  with  law  and 
that  they  had  right  to  do  so  purchased  bridges,  and  issued  orders  for 
payment,  and  thereafter  payment  enjoined,  holder  of  orders  may  sue 
to  remove  bridges ;  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of 
Cuyahoga,  99  Fed.  852,  holding  void  93  Ohio  Laws,  p.  172,  legaliain*? 
void  county  bond;  Board  of  Highway  Commrs.  v.  City  of  Blooming- 
ton,  253  111.  175,  Ann.  Gas.  1913A,  471,  97  N.  E.  285,  allowing  recovery 
in  assumpsit  of  money  improperly  paid  out  by  highway  commission; 
Snouffer  v.  City  of  Tipton,  161  Iowa,  233,  235,  L.  R.  A.  1915B,  173,  142 
N.  W.  101,  102,  permitting  removal  of  pavements  where  not  paid  for 
XI— 72 
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under  irregular  contract ;  Board  of  Trustees  of  Fordsville  v.  Postel,  121 
Ey.  73,  123  Am.  St.  Rep.  184,  88  S.  W.  1066,  holders  of  void  bonds  may 
follow  property  purchased  with  proceeds  thereof;  Union  Nat.  Bank  v. 
Lyons,  220  Mo.  661,  119  S.  W.  546,  permitting  recovery  of  money  loaned 
hank  though  note  given  as  security  improperly  authorized;  Municipal 
Security  Co.  v.  Baker  Co.,  39  Or.  399,  65  Pac.  370,  holding,  though 
voluntary  agreement  entered  into  by  county  involving  liability  beyond 
limit  of  indebtedness  is  void,  one  contracting  with  county  in  such  trans- 
action may  recover  property  transferred  on  returning  unpaid  warrants ; 
McGillivray  v.  Joint  School  Dist.,  112  Wis.  357,  88  Am.  St.  B^.  971, 
88  N.  W.  312,  holding  where  express  contract  for  material  for  school 
has  been  performed  and  material  wrought  into  building,  contract  is 
binding  on  district  to  amount  of  constitutional  limit  of  indebtedness 
and  void  as  to  balance;  Pennsylvania  Ry.  Co.  v.  Keokuk  etc.  Bridge 
Co.,  131  U.  S.  389,  33  L.  Ed.  163,  9  Sup.  Ct.  776,  holding  that  corpora- 
tions were  liable  to  bridge  company  for  subsequent  deficiencies  payable 
under  the  contract,  whether  lease  was  valid  or  not ;  Bangor  Savings  Bank 
V.  Stillwater,  49  Fed.  721,  holding  action  could  be  maintained  for  money 
had  and  received,  on  invalid  municipal  n^;otiable  certificates;  Detroit 
V.  Detroit  etc.  Ry.  Co.,  60  Fed.  164,  172,  174,  holding  ordinance  con- 
stituted a  valid  contract  during  corporate  life  of  railroad,  and  city 
was  not  estopped  from  ousting  grantee  of  railway  (whose  charter  did 
not  expire  within  term  of  extended  grant) ;  Irvine  v.  Board  of  Commrs. 
of  Kearney  County,  75  Fed.  768,  holder  of  invalid  municipal  bonds, 
issued  in  exchange  of  county  warrants,  has  right  to  be  subrogated  to 
rights  of  holders  of  warrants ;  Allen  ▼.  Intendant  etc.  of  La  Fayette,  89 
Ala.  648,  9  If.  R.  A.  499,  8  South.  33,  refusing  to  restrain  payment 
of  invalid  warrants  where  holder  had  advanced  money;  Fitzgerald  ▼. 
Walker,  55  Ark.  159,  17  S.  W.  705,  holding  contract  for  improvement  in 
excess  of  statutory  limit  is  void  as  to  the  excess  only ;  Brown  v.  Atchison, 
39  Kan.  49,  7  Am.  St.  Rep.  624,  17  Pac.  472,  holding  city  must  account 
for  benefits  received  under  void  contract;  Penley  v.  Auburn,  86  Me. 
281,  21  L.  R.  A.  660,  27  Atl.  159,  holding  contract  was  void,  and,  as 
land  was  conveyed  without  consideration,  it  should  be  returned;  Sacks 
V.  Minneapolis,  75  Minn.  36,  77  N.  W.  565,  holding  city  liable  for  an 
unauthorized  act;  Pennock  v.  Douglas  County,  39  Neb.  299,  42  Am. 
St.  Rep.  584,  27  L.  R.  A.  124,  58  N.  W.  120,  holding  county  not  liable 
for  purchase  money  of  land  not  subject  to  assessment  sold  for  taxes; 
Lincoln  Land  Co.  v.  Grant,  57  I{eb.  77,  77  N.  W.  361,  holding  munici- 
pality receiving  benefits  under  a  contract,  void  because  irr^ularly  exe- 
cuted, is  liable  for  such  benefits;  Cleveland  v.  Denison,  16  Ohio  C.  C. 
544,  holding  city  liable  for  property  obtained  under  an  unauthorized 
contract;  Collensworth  v.  New  Whatcom,  16  Wash. '231,  47  Pac.  440, 
holdins:  municipality  liable  for  negligence,  although  corporate  author- 
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ities,  in  exercising  the  authority,  enter  into  an  ultra  vires  contract; 
dissenting  opinion  in  Bath  Gas  etc.  Co.  v.  Claffy,  151  N.  Y.  45,  36  L.  R.  A. 
671,  45  N.  E.  396,  majority  holding  i>arty  conld  recover  rent  for  occupa- 
tion had  under  an  ultra  vires  lease. 

Distinguished  in  Travelers'  Ins.  Co.  v.  Mayor  etc.  of  Johnson  City, 
99  Fed.  669,  40  C.  C.  A.  58,  holding  purchaser  of  negotiable  municipal 
railroad  aid  bonds  which  city  had  no  power  to  issue  cannot  recover  from 
city  amount  of  such  bonds  as  money  had  and  received  to  city's  use; 
General  Electric  Co.  v.  Town  of  Ft.  Deposit,  174  Ala.  186,  56  South.  805, 
where  contract  is  illegal  as  well  as  void,  property  cannot  be  recovered 
back;  Wood  v.  Hall,  138  Iowa,  320,  110  N.  W.  274,  denying  right  of 
taxpayers  to  question  validity  of  contract  for  construction  of  drains 
by  injunction ;  Bartlett  v.  City  of  Lowell,  201  Mass.  156,  87  N.  E.  197, 
denying  right  to  recover  from  city  on  quantum  meruit  for  gravel  pur- 
chased without  authority;  McCurdy  v.  Shiawassee  County,  164  Mich. 
557, 118  N.  W.  628,  denying  right  to  recover  on  notes  executed  by  county 
without  authority;  Jackson  v.  Board  of  Education,  112  Minn.  174,  127 
N.  W.  572,  denying  right  to  recover  against  school  district  under  ultra 
vires  contract;  Seaman  v.  Cap-Au-Gris  Levee  Dist.,  219  Mo.  31,  17 
S.  W.  1092,  denying  right  of  engineer  to  collect  compensation  when 
he  was  improperly  employed  by  commissioners;  Perry  Water  etc.  Co.  v. 
City  of  Perry,  29  Okl.  603,  39  L.  R.  A.  (N.  S.)  72, 120  Pac.  587,  denying 
right  to  recover  value  of  personalty  purchased  by  county  in  excess  of 
limit;  H.  S.  Turner  Inv.  Co,  v.  City  of  Seattle,  70  Wash.  207,  41  L.  R.  A. 
(N.  8.)  781,  126  Pac.  428,  dismissing  action  on  municipal  contract  be- 
cause it  was  ultra  vires  and  void;  Cowley  v.  Northern  Pac.  Ry.  Co., 
68  Wash.  561,  562,  41  L.  R.  A.  (N.  S.)  559,  123  Pac.  999,  1000,  denying 
rescission  for  failure  to  perform  where  performance  was  prevented  by 
public  act ;  Miller  v.  Perris  Irr.  Dist.,  92  Fed.  268,  in  suit  by  landholder 
to  restrain  assessment  for  payment  of  void  bonds  issued  by  irrigation 
district,  complainant  is  not  required  to  tender  the  consideration  received 
for  bonds,  it  being  beyond  his  power. 

Right  of  seller  of  property  to  municipality  under  invalid  contract 
to  retake  upon  refusal  of  payment.  Note,  20  L.  R.  A.  (N.  S.) 
110,  111. 

Where  lands  were  conveyed  to  county  for  poorhouae,  under  contract 
wlilch  county  was  nnautboxized  to  make,  tight  to  reconveyance  accrues  at 
once  and  U  not  postponed  until  first  payment  thereunder  fell  due. 

Approved  in  Duke  v.  Turner,  204  U.  S.  628,  9  Ann.  Gas.  842,  51  L.  Ed. 
654,  27  Sup.  Ct.  316,  statutes  of  limitations  do  not  govern  proceeding 
in  mandamus  unless  expressly  included  therein. 

Retrospective  operation  of  statutes  of  limitation.  Note,  111  Am. 
St.  Rep.  457. 
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Where  UadB  were  conveyed  to  county  for  poorhonse  nnder  contract  pro- 
viding one  term  of  payment,  which  county  was  nnauthorlzed  to  make,  stat- 
ute does  not  begin  to  ran  against  grantor's  right  to  rescind  nntil  snch  time 
as  he  elected  to  do  so,  rather  than  depend  upon  payment  in  the  only  lawful 
Wmode^ 

Approved  in  Geer  v.  School  Dist.,  Ill  Fed.  692,  49  C.  C.  A.  539, 
holding  where  school  district  issued  and  sold  bonds  which  were  void 
for  want  of  power  to  issue  same,  but  district  recognized  validity  by 
levying  taxes  to  pay  interest  thereon,  limitations  did  not  run  until  dis- 
trict took  action  indicating  intention  to  repudiate. 

Distinguished  in  Municipal  Security  Co.  v.  Baker  Co.,  39  Or.  402,  65 
Pac.  370,  holding  where  county  purchased  chattels  at  time  when  it  was 
in  debt  beyond  constitutional  limit  and  warrants  so  issued  were  de- 
clared by  appellate  court  ultra  vires,  cause  of  action  of  suit  to  recover 
chattels  accrued  on  delivery  of  chattels. 

Whether  a  judgment  is  a  contract.    Note,  17  L.  B.  A.  614« 

107  V.  8.  361-366,  27  L.  Ed.  495,  2  Sup.  Ct.  367,  JAFFRAY  v.  McGEHEE. 

Provisions  of  Arkansas  statute  respecting  sale  of  property  assigned  for 
benefit  of  creditors  are  mandatory,  and  not  directory. 

Approved  in  Rice  v.  Frayser,  24  Fed.  464,  following  rule;  Williams 
V.  Crocker,  36  Fla.  85,  18  South.  58,  holding  provision  requiring  as- 
signor to  make  oath  that  he  had  assigned  all  his  property  was  man- 
datory. 

Assignment,    which    authorizes    assignee   to    sell   property   conveyed 
thereby,  in  a  method  not  permitted  by  statute,  is  void. 

Approved  in  Collier  v.  Davis,  47  Ark.  373,  58  Am.  Rep.  762,  1  S.  W. 
686,  following  rule ;  Muller  v.  Norton,  19  Fed.  719,  720,  holding,  under 
the  laws  of  Texas,  an  assignment  wherein  assignor  claims  an  interest 
for  himself,  is  void ;  Kohn  v.  Ryan,  31  Fed.  639,  holding  jurisdiction  to 
test  validity  of  assignment  is  not  limited  to  court  in  which  assignee  filed 
his  hond  and  inventor's;  Hill  v.  Woodberry,  49  Fed.  139,  1  C.  C.  A. 
206,  holding  provision  in  deed  of  assignment,  authorizing  assignee  to 
''sue  for"  accounts,  etc.,  is  in  harmony  with  the  law  of  Arkansas; 
SwoflFord  Bros.  Dry-Goods  Co.  v.  Mills,  86  Fed.  559,  holdin$r,  under 
statute,  assignment  only  of  p&rtnership  property  to  pay  firm  debts  is 
invalid ;  National  Bank  of  Greensboro  v.  Gilmer,  116  N.  C.  708,  22  S.  E. 
5,  holding  failure  of  assignor  to  comply  with  statute  renders  assign- 
ment deed  void ;  Wallace  v.  Bagley,  6  Tex.  Civ.  App.  488,  26  S.  W.  520, 
holding  that  provision  in  mortgage  placed  manner  of  sale  beyond  the 
control  of  courts;  High  Grade  Brick  Co.  v.  Amos,  95  Md.  602,  53  AtL 
150,  arguendo. 
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When  an  assignment  for  the  benefit  of  creditors  is  deemed  fraudu- 
lent, and  the  effect  of  the  frand  on  the  assignment.  Note,  58 
Am.  St.  Rep.  77. 

■ 

State  comrf i  constmction  of  State  statute  respecting  effect  of  general 
assignment  for  benefit  of  creditors  Is  binding  on  Federal  courts. 

Approved  in  Robinson  etc.  Co.  v.  Belt,  187  U.  S.  46,  47  L.  Ed.  68, 
23  Sup.  Ct.  18,  holding  assignment  for  benefit  of  creditors;  though  re-' 
quiring  release  by  creditors  as  condition  of  preference,  is  valid  in 
Indian  Territory  in  view  of  Arkansas  decisions;  In  re  Wood,  147  Fed. 
878,  under  Wisconsin  laws  homestead  of  bankrupt  is  exempt,  though 
purchased  by  him  while  insolvent  from  proceeds  of  nonexempt  prop- 
erty; Union  Bank  of  Chicago  v.  Kansas  City  Bank,  136  U.  S.  235,  84 
L.  Ed.  345,  10  Sup.  Ct.  1017,  and  South  Branch  Lumber  Co.  v.  Ott,  142 
U.  S.  628,  35  If.  Ed.  1188, 12  Sup.  Ct.  320,  both  following  rule;  Petters^v. 
Bain,  133  U.  S.  686,  33  L.  Ed.  702,  10  Sup.  Ct.  359,  accepting  State  con- 
struction of  statute  against  fraudulent  conveyances ;  May  v.  Teuney,  148 
U.  S.  64,  87  L.  Ed.  370,  13  Sup.  Ct.  493,  holding,  in  Colorado,  a  gen- 
eral transfer  for  benefit  of  a  preferred  creditor  is  void;  Marbury  v. 
Kentucky  etc.  Land  Co.,  62  Fed.  355,  10  C.  C.  A.  393,  following  State 
practice  as  to  distribution  of  assets  of  an  insolvent;  First  Nat.  Bank 
V.  Glass,  79  Fed.  708,  25  C.  C.  A.  151,  holding  State  construction  of 
homestead  exemption  act  binding  on  Federal  courts ;  Union  Pac.  Ry.  Co. 
V.  Reed,  80  Fed.  239,  25  C.  C.  A.  389,  following  State  construction  .of 
statute  for  registration  of  deeds;  Independent  Dist.  v.  Beard,  83  Fed. 
14,  holding  State  decision  fixing  rights  of  depositors  of  insolvent  bank 
is  binding  on  Federal  courts;  dissenting  opinion  in  Ottenberg  v.  Comer, 
76  Fed.  269.  84  L.  R.  A.  624,  22  C.  C.  A.  163,  majority  holding  that, 
und^r  laws  of  Kansas,  a  chattel  mortgage  executed  in  favor  of  a  cred- 
itor is  not  invalidated  by  subsequent  general  assi^ment  shortly 
afterward. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  432. 

107  T7.  S.  36&-378,  27  L.  Ed.  419,  2  Sap.  Ot.  267,  WIGGINS  FEBBT  CO.  v. 
••EAST  ST.  LOUIS. 

Act  declaring  that  ferry  between  Illinois  and  Missouri  diould  be  sub- 
ject to  same  taxes  as  other  ferries  within  the  State  provides  merely  for 
equality  of  taxation;  it  does  not  exempt  ferry  from  license  fee  imposed  by. 
a  mmiicipallty,  and  the  Imposition  of  such  license  impairs  no  obligation. 

Approved  in  Central  R.  R.  etc.  Co.  v.  Wright,  164  U.  S.  335,  41  L.  Ed. 
457, 17  Sup.  Ct.  83,  statute  providing  that  no  municipality  can  tax  stock 
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of  a  certain  railroad  permits  municipalities  to  tax  property  of  such 
corporation  within  their  jurisdictions  like  other  property. 

Corporate  taxation  as  affected  hy  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  39,  69.  - 

State  may  impose  license  fee  upon  keepeis  of  ferries  living  therein,  for 
boats  owned  by  them  and  used  in  ferrying  passengers  and  goods  across  a 
navigable  river  to  another  State. 

Approved  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Free- 
holders, 234  U.  S.  325,  326,  58  L.  Ed.  1883,  1334,  34  Sup.  Ct.  821,  up- 
holding ordinance  limiting  amount  charged  on  round-trip  ticket; 
St.  Clair  County  v.  Interstate  Transfer  Co.,  192  U.  S.  461,  463,  465,  466, 
48  L.  Ed.  522,  523,  524,  24  Sup.  Ct.  302,  303,  304,  holding  unconstitu- 
tional 111.  Rev.  Laws  1874,  c.  55,  penalizing  carrying  on  ferry  without 
license,  applied  to  carrying  railway  cars  across  Mississippi  from  Illinois 
to  Missouri;  Yost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  749,  50  C.  C.  A. 
511,  holding  vessels  engaged  in  interstate  or  foreign  commerce  owned 
by  corporation  of  State,  which  are  registered  under  laws  of  United 
States  and  have  name  of  home  x>ort  on  stem,  have  tax  situs  in  homo 
port;  Gamble  v.  City  Council  of  Montgomery,  147  Ala.  684,  39  South. 
353,  upholding  occupation  tax  on  merchants  issuing  trading  stamps; 
Vallejo  Ferry  Co.  v.  Solano  Aquatic  Club,  165  Cal.  266,  Ann.  Cas. 
1914C,  1197, 131  Pac.  869,  upholding  grant  of  ferry  franchise  by  city  of 
Vallejo;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  663,  90  Pac.  319, 
upholding  statute  imposing  charter  fees  upon  foreign  corporations; 
Commonwealth  v.  Ayer  etc.  Tie  Co.,  117  Ky.  169,  77  S.  W.  688,  home 
port  of  vessel  engaged  in  interstate  commerce  is  its  situs  for  taxation 
though  owner  resides  in  different  State;  New  York  Cent.  etc.  R.  Co. 
V.  Board  of  Chosen  Freeholders,  76  N.  J.  L.  672,  16  Ann.  Gas.  858,  74 
Atl.  957,  upholding  ordinance  fixing  ferry  rates  for  foot-passengers; 
Logan  V.  Brown,  125  Tenn.  216,  141  S.  W.  753,  upholding  occupation 
tax  though  dealer  imports  his  goods  from  foreign  State;  Ex  parte 
Cramer,  62  Tex.  Cr.  19,  Ann.  Gas.  1913G,  588,  36  L.  B.  A.  (N.  S.)  78, 
136  S.  W.  65,  upholding  fees  for  inspection  of  electrical  appliances; 
Ex  parte  Denny,  59  Tex.  Cr.  584, 129  S.  W.  1117,  upholding  licensing  of 
vehicles  for  hire;  Newport  News  etc.  Ry.  Co.  v.  Newport  News,  100 
Va.  161,  40  S.  E.  646,  upholding  municipal  license  tax  <m  cars'^nd 
additional  tax  on  poles;  Madison  v.  Abbott,  118  Ind.  339,  21  N.  E.  29, 
following  rule;  Moran  v.  New  Orleans,  112  U.  S.  74,  28  L.'Ed.  655,  5 
Sup.  Ct.  40,  holding  invalid  city  license  of  towboats  running  to  and 
from  Gulf  of  Mexico;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  upholding  State  tax  on  rail- 
roads in  proportion  that  its  mileage  in  State  has  tp  its  capital  stock; 
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Ficklen  v.  Shelby  Comity  Taxing  District,  145  U.  S.  23,  86  L.  Ed.  607, 
12  Sup.  Ct.  812,  upholding  State  tax  upon  factors,  brokers,  etc.,  ac- 
cording to  capital  or  commissions;  Covington  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  220,  38  L.  Ed.  969,  14  Sup.  Ct.  1093,  holding  State 
could  not  regulate  tolls  on  bridge  across  navigable  river  to  another 
State;  The  City  of  Norwalk,  55  Fed.  107.  applying  State  statute,  giv- 
ing damages  for  death,  to  collision  on  navigable  waters;  Philadelphia 
V.  Western  Union  Tel.  Co.,  89*  Fed.  460,  32  C.  C.  A.  246,  upholding  city 
license  tax  on  wires  and  poles  of  a  telegraph  company;  Osborne  v. 
State,^33  Fla.  190,  39  Am.  St.  Bep.  117,  25  L.  B.  A.  129,  14  South.  597, 
upholding  tax  on  express  companies;  Wyandotte  v.  Corrigan,  35  Kan. 
26,'  10  Pac.  102,  holding  grant  of  franchise  to  street  railway  did  not 
exempt  it  from  license  fee;  State  v.  Fulker,  43  Kan.  241,  7  L.  B.  A.  185, 
22  Pac.  1022,  holding  that  intoxicating  liquors  imported  from  another 
State  are  subject  to  State  laws ;  Postal  Tel.-Cable  Co.  v.  Adams,  71  Miss. 
560,  562,  42  Am.  St.  Bop.  477,  479, 14  South.  37,  38,  upholding  mileage  tax 
on  telegraph  company ;  Carroll  v.  Campbell,  108  Mo.  566,  17  S.  W.  888, 
upholding  grant  of  ferry  privilege  across  navigable  river  to  another 
State,  by  city;  Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607, 
upholding  State  statute  forbidding  sale  of  oleomargarine  colored  with 
annotto;  Lumberville  Delaware  Bridge  Co.  v.  State  Board  of  Assessors, 
55  N.  J.  L.  535,  25  L.  B.  A.  137,  26  Atl.  713,  upholding  license  fee  on 
domestic  corporation  engaged  in  interstate  commerce;  Lawrence  v. 
Hodges,  92  N.  C.  677,  58  Am.  Bep.  487,  holding  Congress  has  power  to 
regulate  sale  of  vessels  engaged  in  interstate  commerce;  Nixon  v.  Reid, 
8  S.  D.  514,  515,  32  L.  B.  A.  319,  320,  67  N.  W.  59,  60,  upholding  State 
law  licensing  ferries;  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72 
Wis.  93,  7  Am.  St.  Bep.  857,  38  N.  W.  541,  holding  State  could  author- 
ize construction  of  boom  in  naviprable  river;  dissenting  opinion  in  Rosen- 
bloom  V.  State,  64  Neb.  363,  89  N.  W.  1061,  majority  upholding  Comp. 
Stats.  1901,  c.  77,  art.  I,  §§  152-154,  imposing  license  tax  on  peddlers. 
Distinguished  in  City  of  Sault  Ste.  Marie  v.  International  Transit  Co., 
234  U.  S.  340,  52  L.  B.  A.  (N.  S.)  574,  58  L.  Ed.  1840,  34  Sup.  Ct.  826, 
denying  right  of  State  to  prohibit  carrying  on  of  commercial  intercourse 
with  another  State  without  paying  license;  International  Transit  Co.  v.' 
City  of  Sault  Ste.  Marie,  194  Fed.  525,  526,  527,  denying  right  of  city 
to  impose  license  fee  on  citizen  of  foreign  country  to  operate  ferry 
boats,  situs  of  which  is  in  such  foreign  country;  New  York  Cent.  etc. 
R.  R.  Co.  V.  Board  of  Chosen  Freeholders,  74  N.  J.  L.  371,  65  Atl.  862, 
den3dng  right  to  regulate  rates  of  foot-passengers  across  Hudson  from 
New  Jersey  to  New  York;  St.  Clair  County  v.  Interstate  Car-Transfer 
Co.,  109  Fed.  743,  holding  State  cannot  ini]X)se  license  fee  on  ferry 
across  navigable  boundary  stream  where  corporation  owning  such  ferry 
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is  citizen  and  resident  of  another  State  and  vessels  employed  have  tax 
situs  in  other  state;  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S. 
49,  50,  29  L.  Ed.  790,  791,  6  Sup.  Ct.  642,  643,  and  Pullman  Southern 
Car  Co.  V.  Nolan,  22  Fed.  281,  hoth  holding  invalid,  State  tax  upon 
Pullman  Car;  dissenting  opinion  in  New  York  Cent.  etc.  R.  Co.  t. 
Board  of  Chosen  Freeholders,  80  N.  J.  L.  307,  74  Atl.  962,  majority 
upholding  ordinance  fixing  ferry  rates  for  foot-passengers. 

Denied  in  United  States  Express  Co.  v.  Allen,  39  Fed.  714,  715,  hold- 
ing unconstitutional,  license  tax  on  express  companies. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Eep.  555,  562. 

Ferries  between  States.    Note,  1  Ann.  Oas.  110. 

State  taxation  of  ferry  as  regulation  of  interstate  commeree.    Note, 
Ann.  Gas.  1914B,  685. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  80.    , 

Establishment,    Regulation    and   protection    of    ferries.    Note,    59 
li.  B.  A.  519. 

Corporate  taxation  and  the  commerce  danse.    Note,  60  L.  B.  A. 
676,  682.  , 

Power  to  license  is  a  police  power,  altboogh  it  may  also  be  exercised 
for  tbe  purpose  of  raising  revenue. 

Approved  in  WaUace  v.  Mayor  etc.  of  Reno,  27  Nev.  86,  63  L.  B.  A. 
387,  73  Pac.  533,  liquor  license  may  be  revoked  without  notice  to  licensee 
where  there  is  reason  to  believe  business  is  nuisance;  Norfolk  etc.  Ry. 
Co.  V.  Suffolk,  103  Va.  501,  49  S.  E.  659,  under  Suffolk  Town  Charter, 
§  18,  providing  for  occupation  tax  ordinance  imx)osing  license  tax  on  rail- 
road doing  business  in  town,  is  valid. 

Limit  of  amount  of  license  fees.    Note,    80  L.  B.  A.  431,  483^ 

Fact  that  a  power  Is  liable  to  abuse  is  no  proof  that  it  does  not  exist. 
Approved  in  Norfolk  etc.  Ry.  Co.  v.  Town  of  Suffolk,  103  Va.  501,  49 
S.  E.  659,  holding  provision  of  town  charter  authorized  ordinance  impos- 
ing license  tax  on  railroad;  Postal  Tel.  Cable  Co.  v.  Charleston,  153 
U.  S.  695,  38  L.  Ed.  873,  14  Sup.  Ct.  1096,  and  Western  Union  Tel.  Co. 
V.  City  Council  of  Charleston,  56  Fed.  421,  upholding  license  fee  on  tele- 
graph company  which  excludes  interstate  business;  dissenting  opinion 
in  Detroit  v.  Detroit  etc.  Ry.  Co.,  56  Fed.  907,  majority  holding  invalid, 
extension  of  franchise  for  longer  than  life  of  the  corporation. 

Situs  of  personal  prox)erty  for  the  purpose  of  taxation.    Note,  68 
Am.  St.  Rep.  471. 

Where  ships  are  taxable.    Note,  37  L.  B.  A.  518. 
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Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  cor- 
porations.   Note,  69  L.  B.  A.  447. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Oregon  Short  Line  R. 
Co.  v.  Stalker,  14  Idaho,  401,  94  Pac.  69,  majority  construing  railroad 
grant  most  strongly  against  grantee. 

107  T7.  8.  378-402,  27  L.  Ed.  609,  2  Sup.  Ot.  911,  KOUNTZB  ▼.  OMAHA 
HOTEL  00. 

Appeal  bond.  In  ordinary  foreclosure  suit  In  Federal  courts,  does  not 
operate  as  security  for  original  decree,  nor  interest  thereon  pending  appeal, 
nor  balance  due  after  applying  proceeds  of  mortgaged  premises,  nor  for 
rents  and  profits  pending  appeal,  but  only  for  costs  of  appeal  and  waste  of 
property,  and  perhaps  for  burdens  accruing  because  of  nonpayment  of  taxes, 
and  loss  by  fire  if  not  properly  insured.  It  is  doubtful  whether  mere  de- 
preciation in  market  value  is  cause  of  recovery  on  the  bond. 

Approved  in  Hotchkiss  v.  National  City  Bank,  223  Fed.  536,  139 
C.  C.  A.  123,  denying  right  to  recover  depreciation  in  market  value  of 
securities  pending  appeal;  Perry  v.  Tacoma  Mill  Co.,  162  Fed.  120,  81 
C.  C.  A.  333,  upholding  liability  of  sureties  on  supersedeas  bond  for 
destruction  of  mortgaged  property  by  fire;  Green  Bay  &  M.  Canal  Co.  v. 
Norrie,  118  Fed.  925,  holding  damages  sustained  by  appellee  by  violation 
of  injunction  pending  appeal  cannot  be  recovered  in  action  on  super- 
sedeas bond;  Wood  v.  Brown,  104  Fed.  206,  43  C.  G.  A.  474,  holding 
measure  of  damages  for  breach  of  condition  of  bond  to  answer  all 
costs  and  damages,  which  works  supersedeas,  in  writ  of  error  to  reverse 
personal  judgment  for  money  is  amount  due  obligee  by  terms  of  judg- 
ment, damages  for  delay,  and  costs;  Bankers  Surety  Co.  v.  Security 
Trust  Co.,  upholding  liability  for  full  amount  of  money  judgment; 
Chicago  etc.  By.  Co.  v.  Garrett,  239  111.  303,  180  Am.  St.  Rep.  229,  87 
N.  £.  lOU,  sustaining  title  acquired  from  wife  after  divorce  and  pend- 
ing appeal,  there  being  no  supersedeas;  Cook  v.  Smith,  67  Kan.  55,  72 
Pac.  526,  under  petition  on  bond  conditioned  for  pa3nnent  of  damages 
occasioned  by  stay  of  proceedings  in  action  for  money  judgment,  allega- 
tion that  judgment  debtor  insolvent  when  judgment  rendered,  substan- 
tial damages  not  recoverable;  Louisville  etc.  R.  Co.  v.  Melton,  146  Ky. 
244,  142  S.  W.  383,  upholding  recovery  of  interest  on  amount  of  dam- 
ages; Russia  Cement  Co.  v.  Le  Page  Co.,  174  Mass.  359,  56  N.  E.  75, 
holding  supersedeas  bond  on  allowance  of  error  to  Circuit  Court  by 
United  States  Circuit  Court  of  Appeals,  when  judgment  for  defendant 
in  error  is  for  recovery  of  money  and  is  secured  by  attachment,  and  by 
bond  to  dissolve  attachment,  does  not  dissolve  attachment;  Kelly  v. 
Gaiikler,  164  Mich.  528,  530,  129  N.  W.  706,  707,  denying  liability  of 
surety  on  appeal  bond  for  deficiency  arising  on  sale  of  the  property; 
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Louder  v.  Hunter,  32  S.  D.  112, 142  N.  W.  252,  denying  liabUity  of  sure- 
ties on  supersedeas  bond  on  erroneous  personal  judgment;  Ferguson  v. 
Dent,  29  Fed.  2,  holding  omission  from  appeal  bond  of  statutory  stipu- 
lation as  to  damages  does  not  necessarily  entitle  appellee  to  possession 
pending  appeal;  The  Sydney,  47  Fed.  263,  holding  sureties  on  super- 
sedeas bond  released  by  payment  of  costs  awarded;  Steele  v.  Crider, 
61  Fed.  486,  holding  appeal  bond  given  in  cause  from  which  no  appeal 
lies  creates  no  liability";  Dexter  Horton  &  Co.  v.  Sayward,  79  Fed.  237, 
holding  appeal  bond  in  attachment  case  ox)erated  only  as  security  for 
costs;  Clark  v.  Patton,  93  Fed.  342,  345,  where  mortgagor  has  not  com- 
plied witl^  stipulation  as  to  insurance,  appeal  bond  should  cover  tbe 
amount  of  agreed  insurance;  Omaha  etc.  Ry.  Co.  v.  O'Neill,  81  Iowa, 
468,  46  N.  W.  1102,  holding  order  not  suspended  by  appeal  bond,  re- 
mains in  full  force ;  Burgess  v.  Doble,  149  Mass.  268,  21  N.  E.  438,  hold- 
ing appeal  bond  does  not  include  damages  for  rents  and  profits  pending 
appeal;  Kennedy  v.  Nims,  52  Mich.  156,  17  N.  W.  736,  holding  sureties 
on  appeal  bond  not  liable  for  deficiency  left  by  sale  of  mortgaged  prem- 
ises; Michie  v.  Ellair,  60  Mich.  75,  26  N.  W.  838,  holding  appeal  bond 
not  additional  security  for  original  indebtedness;  Richardson  v. 
Richardson,  82  Mich.  308,  46  N.  W.  671,  holding  chancery  appeal  bond 
under  statute  was  intended  to  secure  performance  of  any  decree  Supreme 
Court  might  make. 

Distinguished  in  Woodworth  v.  Northwestern  Mut.  Life  Ins.  Co.,  185 
U.  S.  362,  46  L.  Ed.  949,  22  Sup.  Ct.  679,  holding  obligee  in  bond,  which 
supersedes  an  order  of  Circuit  Court  confirming  sale  on  foreclosure 
and  direcHng  execution  and  delivery  of  deed,  is  entitled,  on  affirmance 
of  order  and  execution  of  deed,  to  recover  rents  accrued  and  collected 
after  confirmation  of  sale;  Please  v.  Rathbun- Jones  Engineering  Co., 
228  Fed.  278,  sustaining  liability  on  supersedeas  bond  for  damages  pend- 
ing appeal;  Fidelity  &  Deposit  Co.  v.  Expanded  Metal  Co.,  183  Fed. 
570,  10*6  C.  C.  A.  114,  upholding  liability  for  all  costs  on  appeal  bond 
to  Circuit  Court  of  Appeals;  Fulton  v.  Fletcher,  12  App.  D.  C.  16,  up- 
holding liability  for  depreciation  in  value  of  property  pending  appeal; 
St.  Louis  Smelting  etc.  Co.  v.  Wyman,  22  Fed.  185,  Estate  of  Glecson, 
192  Pa.  St.  283,  43  Atl.  1033,  and  Tarpey  v.  Sharp,  12  Utah,  388,  390, 
391,  43  Pac.  105,  106,  holding  sux)ersedeas  bond  in  ejectment  covered 
rents  and  profits  pending  proceedings  in  error;  National  Bank  of 
Rondout  v.  McGahan,  45  Fed.  280,  where  decree  of  foreclosure  directed 
defendant  to  account  for  three-fourths  of  the  rents  for  several  years 
and  for  waste. 

Liability  of  sureties  on  appeal  bonds.    Note,  38  Am.  St.  Rep.  705, 
715. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  859. 
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Wliere  appeal  bond  In  Federal  court,  Instead  of  following  statnte,  super- 
adds tliat  plaintiff  diall  also  pay  for  the  use  and  detention  of  mortgaged 
property  during  appeal,  tbese  words  will  be  rejected  and  bond  will  be  con- 
strued as  baling  its  ordinary  legal  elfect;  the  judge  taking  the  bond  having 
no  right  to  require  such  an  addition  to  the  condition  of  an  appeal  and 
supersedeas. 

Approved  in  United  States  v.  Draper,  8  Mackej  (D.  C),  92,  an  appeal 
bond  in  suit  between  private  parties  executed  to  United  States  is  void; 
Bradley  v.  Gait,  5  Mackey  (D.  C),  329,  7  Mackey  (D.  C),  624,  holding 
subsequent  order  increasing  penalty  invalid;  Donart  v.  Stewart,  63  Or. 
83,  126  Pae.  610,  denying  validity  of  improper  conditions  in  bond; 
Derrington  v.  Conrad,  7  Kan.  App.  298,  53  Pac.  882,  holding  nugatory, 
condition  imposed  by  judge  in  addition  to  those  provided  by  statute; 
Braithwaite  v.  Jordan,  6  N.  D.  249,  250,  81  L.  B.  A.  258,  65  N.  W.  719, 
holding  that  obligation  was  a  valid  common-law  undertaking. 

Distinguished  in  First  State  Bank  v.  G.  E.  Stevens  Land  Co.,  119 
Minn.  213,  Ann.  Oas.  1914A,  1146,  48  L.  B.  A.  (N.  S.)  1040,  137  N.  W. 
1103,  upholding  bond  with  additional  conditions  as  binding  common-law 
obligation. 

In  a  mortgage  the  land  is  in  the  nature  of  a  pledge.  The  rents  and 
profits  are  not  pledged,  but  belong  to  tenant  in  possession. 

Approved  in  Eeyser  v.  Hitz,  4  Mackey  (D.  C),  183,  denying  right  to 
recover  rents  and  profits  under  trust  deed;  Teal  v.  Walker,  111  U.  S. 
250,  28  L.  Ed.  418,  4  Sup.  Ct.  424,  applying  rule  when  mortgagor  oove- 
nanted  to  surrender  premises  upon  default  and  would  not  do  so;  Sage 
V.  Memphis  etc.  R.  B.  Co.,  125  U.  S.  378,  81  L.  Ed.  698,  8  Sup.  Ct.  892, 
holding  mortgagor  of  railroad  is  not  required  to  account  for  earnings, 
though  mortgage  covers  income,  while  he  retains  possession;  Freedman's 
Sav.  &  Trust  Co.  v.  Shepherd,  127  U.  S.  502,  82  L.  Ed.  166,  8  Sup.  Ct. 
1254,  holding  mortgagee  is  not  entitled  to  rents  and  profits  until  he 
takes  possession ;  Waterman  v.  Mackenzie,  138  U.  S.  259,  24  L.  Ed.  927, 
11  Sup.  Ct.  337,  holding  mortgagee  of  patent,  by  recorded  assignment, 
can  maintain  bill  against  infringer;  United  States  Trust  Co.  v.  Wabash 
etc.  By.  Co.,  15a  U.  S.  308,  87  L.  Ed.  1091,  14  Sup.  Ct.  93,  holding  mort- 
gagee had  no  right  to  earnings  and  profits  until  it  had  filed  bill  of  fore- 
closure; Dow  V.  Memphis  etc.  B.  B.  Co.,  20  Fed.  771,  where  railroad 
mortgages  its  ''income,  earnings,"  etc.,  this  does  not  include  past  earn- 
ings; Central  Trust  Co.  v.  Chattanooga  etc.  B.  Co.,  94  Fed.  282,  36 
C.  C.  A.  241,  upon  default,  mortgagee  is  entitled  to  appointment  of  a 
receiver  to  preserve  rents  and  profits;  Bank  of  Woodland  v.  Heron,  120 
Cal.  618,  62  Pac.  1008,  holding  appointment  of  receiver  in  foreclosure 
on  crops  on  which  there  is  a  prior  lien  does  not  ipso  facto  vest  posses- 
sion of  the  crop;  Chelton  v.  Green,  65  Md.  277,  4  Atl.  273,  so  long  as 
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mortgagor  is  entitled  to  possessioa,  the  rents  and  profits  belong  to  his 
tenant;  Heller  v.  National  Marine  Bank,  89  Md.  622,  45  L.  R.  A.  445, 
43  Atl.  806,  holding  that  owners  of  preferred  stock  had  no  lien  on 
articles  manufactured  for  sale;  Huston  v.  Canfield,  67  Neb.  348,  77 
N.  W.  764,  holding  court  cannot  divert  rents  and  profits  from  tenant  in 
possession  of  mortgaged  premises  without  the  appointment  of  a  receiver. 

Mortgagor's  nonaccountability  to  mortgagee  for  rents  and  profits 
received  while  in  possession.    Note,  18  £.  B.  0.  S84. 

When  debtor  is  Insolvent  and  mortgaged  property  is  insufficient  seciiT- 
ity  for  debt,  and  there  is  good  cause  to  believe  it  will  be  wasted,  eaiiity 
will  appoint  a  receiver  to  take  charge  of  property  and  rents  and  profits. 

Approved  in  Elmira  Mechanics'  Society  v.  Stanchfield,  160  Fed.  813, 
87  C.  C.  A.  585,  upholding  appointment  of  receiver  under  Colorado  stat- 
ute; Strain  v.  Palmer,  159  Fed.  631,  86  C.  C.  A.  618,  upholding  right  of 
receiver  to  resort  to  property  for  payment  of  his  expenses;  Boyce  v. 
Continental  Wire  Co.,  125  Fed.  742,  60  C.  C.  A.  508,  holding  where,  re- 
ceiver has  been  apx>ointed  in  foreclosure  suit,  on  ground  of  insolvency 
of  mortgagor  and  inadequacy  of  security  equitable  right  of  possession 
and  right  to  net  income  of  property  is  in  mortgagee;  H.  B.  Claflin  Co. 
V.  Furtick,  119  Fed.  431,  holding  Federal  court  may  on  preliminary 
application,  without  notice,  in  suit  to  foreclose  chattel  mortgage  appoint 
receiver  to  preserve  statu  quo;  Pacific  Northwestern  Packing  Co.  v. 
Allen,  109  Fed.  518,  48  C.  C.  A.  521,  upholding  appointment  of  Teceiver 
for  corporation  on  application  of  mortgagor  where  it  appears  that  cor- 
poration is  probably  insolvent  and  that  it  is  for  best  interest  of  all 
parties  that  business  be  continued;  Moncrieff  v.  Hare,  38  Colo.  228, 
7  L.  R.  A.  (N.  S.)  1001,  87  Pac.  1084,  upholding  eollectioin  of  rents  and 
profits  by  receiver;  Wood  v.  Grayson,  16  App.  D.  C.  185,  sustainii^  ap- 
pointment of  receiver  to  collect  rents  and  profits  under  second  deed  of 
trust;  Baker  v.  Hill,  100  Md.  140,  59  Atl.  276,  appointing  receiver  to 
collect  rents  for  mortgagee  where  bill  for  dissolution  of  loan  association, 
which  was  mortgagor,  filed  and  no  rent  collected;  De  La  Vergne  Re- 
frigerating Machine  Co.  v.  Palmetto  Brewing  Co.,  72  Fed.  580,  and 
American  Nat.  Bank  v.  Northwestern  etc.  Life  Ins.  Co.,  89  Fed.  612, 
615,  32  C.  C.  A.  275,  both  following  rule;  Grant  v.  Phoenix  Life  Ins. 
Co.,  121  U.  S.  117,  80  L.  Ed.  909,  7  Sup.  Ct.  847,  upholding  appointment 
of  receiver  twenty  days  after  filing  of  bill ;  Freedman's  Sav.  &  Trust  Co. 
V.  Shepherd,  127  U.  S.  503,  32  L.  Ed.  167,  8  Sup.  Ct.  1255,  holding  mort- 
gagee is  not  entitled  to  rents  and  profits  until  he  takes  possession; 
Shepherd  v.  Pepper,  133  U.  S.  652,  33  L.  Ed.  716,  10  Sup.  Ct.  447,  and 
Mercantile  Trust  Co.  v.  Missouri  etc.  Ry.  Co.,  36  Fed.  226,  1  L.  E.  A. 
400,  both  appointing  a  receiver;  Veatch  v.  American  etc.  Trust  Co.,  84 
Fed.  276,  28  C.  C.  A.  384,  holding  mortgagee  has  no  preferred  right 
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to  surplus  earnings  accumulated  in  hands  of  receiver  appointed  at 
instance  of  stockholders  prior  to  the  filing  of  his  biU  of  foreclosure; 
Robinson  v.  Alabama  etc.  Mfg.  Co.,  89  Fed.  229,  holding  mortgagee 
in  possession  under  an  erroneous  decree  of  foreclosure  has  right  to 
apply  rents  and  profits  on  mortgage  debt;  Central  Trust  Co.  v.  Chatta- 
nooga etc.  R.  R.  Co.,  89  Fed.  391,  holding  provision  authorizing  trustee 
to  operate  road  until  sale  operates  as  an  appropriation  of  the  income 
of  the  road  during  that  time  to  the  mortgagee. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Bep.  75* 

Mortgagee's  right  to  rents  and  to  a  receiver  to  secure  their  payment. 
Note,  27  Am.  St.  Bep.  796. 

Power  of  court  to  appoint  receiver  for  purpose  of  development  or 
preservation  of  realty.    Note,  Ann.  Gaa.  1915D,  1035. 

Power  of  equity  to  impound  rents  and  profits  pending  foreclosure 
of  mortgage  not  conveying  title.    Note,  7  L.  B.  A.  (N.  S.)  1007. 

MiaceUaoeouB.  Miseited  in  Collins  ▼.  State,  21  S.  W.  106.  See  57 
Ark.  212. 

107  V.   &  402-406,  27  It.  Ed.  627,  2  lap.  Ot.  494,   HAHN  ▼.  TTNTTED 
STATES. 

In  case  of  a  doubtful  and  ambiguous  law,  comtemporaneoiu  construction 
of  thoee  called  upon  to  carry  it  into  efTect  is  entitled  to  great  respect. 

Approved  in  Fairbanks-  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  873, 
21  Sup.  Ct.  658,  holding  stamp  tax  imposed  on  foreign  bill  of  lading 
by  War  Revenue  Act  of  1898,  §  6,  is  void  as  tax  on  exports ;  United 
States  V.  Dietrich,  126  Fed.  676,  holding  under  Rev.  Stats.  §  3739,  pre- 
venting contracts  held  by  members  of  Congress,  office  of  x)ostmaster  held 
by  senator  from  Nebraska  terminated  by  operation  of  law;  McFaddeu 
v.  Mountain  View  Min.  etc.  Co.,  97  Fed.  677,  38  C.  C.  A.  354,  holding 
27  Stat.  62,  restoring  to  public  domain  x)ortion  of  Colville  reservation, 
and  opening  it  to  settlement  on  President's  proclamation,  did  not,  of 
itself,  in  advance  of  proclamation,  give  right  to  locate  mining  claims 
therein ;  Avery  v.  Pima  Co.,  7  Ariz.  32,  60  Pac.  703,  county  sheriff  caring 
for  Federal  prisoners  is  not  entitled  to  extra  comx>ensation ;  Henry  v. 
State,  87  Miss.  59,  39  South.  872,  upholding  Code  1892,  §  3201,  provid- 
ing for  working  convicts  on  farm  leased  for  that  purpose ;  Pitts  v.  Logan 
County,  3  Okl.  740,  41  Pac.  591,  territorial  act  regulating  accounting 
of  fees  received  by  clerks  of  District  Courts  of  territory  is  void;  Mann 
T.  County  Court,  58  W.  Va.  660,  52  S.  E.  779,  Code  1899,  c.  114,  §  2, 
does  not  prohibit  Circuit  or  County  Courts  from  adjourning  to  distant 
day;  dissenting  opinion  in  Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  Ill, 
48  L.  Ed.  896,  24  Sup.  Ct.  595,  majority  upholding  postmaster-general's 


107  U.  S.  407-413       NOTES  ON  U.  S.  REPORTS.  1150 

refusal  to  admit  as  second-class  matter  musical  publication,  eacH  issue 
of  which  treats  of  work  of  single  musician  and  is  complete  in  itself; 
dissenting  opinion  in  Moulton  v.  Scully,  111  Me.  472,  89  Atl.  963,  ma- 
jority holding  court  should  ascertain  results  following  several  sug- 
gested constructions;  Brown  v.  United  States,  113  U.  S.  571,  28  L.  Ed. 
1080,  6  Sup.  Ct.  660,  United  States  v.  Philbrick,  120  U.  S.  59,  30  L.  Ed. 
561,  7  Sup.  Ct.  417,  United  States  v.  HiU,  120  U.  S.  183,  30  L.  Ed.  682, 

7  Sup.  Ct.  517,  United  States  v.  Johnston,  124  U.  S.  253,  31  L.  Ed.  396, 

8  Sup.  Ct.  455,  Scheirs  Exrs.  v.  Fauch^,  138  U.  S.  572,  34  L.  Ed.  1048, 
11  Sup.  Ct.  380,  Swayne  v.  Hager,  13  Sawy.  621,  37  Fed.  783,  Rand  v. 
United  States,  38  Fed.  667,  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  463,  17 
C.  C.  A.  190,  Grossett  v.  Townsend,  86  Fed.  912,  30  C.  C.  A.  457,  State 
V.  Harrison,  116  Ind.  307,  311, 19  N.  E.  149,  151,  Baca  v.  Perez,  8  N.  M. 
195,  42  Pac.  164,  State  v.  Wrightson,  56  N.  J.  L.  209,  22  L.  R.  A.  559, 
28  Atl.  65,  Pitts  V.  Logan  County,  3  Okl.  741,  41  Pac.  591,  Board  of 
Education  v.  Brown,  12  Utah,  273,  42  Pac.  1111,  and  dissenting  opinion 
in  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  383,  51  N.  W.  410,  all 
construing  various  statutes. 

Contemporaneous  construction  of  statute  "by  Treasury  Department,  In 
distributing  fines  and  forfeitures  to  customs  offlcera^  acquiesced  In  for  sot- 
eral  years,  followed  by  court. 

Approved  in  Morris  v.  United  States,  229  Fed.  520,  upholding  indict- 
ment for  burglary  for  breaking  into  car  containing  interstate  shipments, 
under  act  of  Congress  Feb.  13, 1913 ;  Findlay  v.  United  States,  225  Fed. 
350,  upholding  construction  placed  upon  Passenger  Act  statute  by  De- 
partment of  Commerce  and  Labor;  State  v.  Board  of  School  Commrs., 
183  Ala.  575,  63  South.  82,  in  suit  affecting  school  lands,  upholding  con- 
struction of  statute  placed  thereon  by  officers  attending  to  matter: 
Jackson  v.  White  Cloud  Gold  Min.  etc.  Co.,  36  Colo.  125,  85  Pac.  639, 
following  Land  Department  in  holding  in  suit  on  adverse  claim  by 
corporation  that  it  was  not  necessary  to  prove  citizenship  of  plaintiff's 
stockholders;  Bankers'  Mul.  Casualty  Co.  v.  First  Nat.  Bank,  131  Iowa, 
464,  108  N.  W.  1049,  upholding  authorization  to. write  burglary  insur- 
ance policy  made  by  State  auditor. 

107  TT.  S.  407-413,  27  L.  Ed.  692,  2  Sup.  Ot.  769,  OAMPBEUi  ▼.  UKXTED 
STATES. 

~  Where  Secietary  of  the  Treasury  had,  In  accordance  with  statute,  pre> 
scribed  regulations  for  ascertaining  amount  of  drawback  due  where  goods 
had  thereafter  been  exported,  and  collector  refused  to  allow  same,  held* 
that  party  might  maintain  suit  therefor  In  Court  of  Claims. 

Approved  in  Hvoslet  v.  United  States,  217  Fed.  682,  sustaining  right 
to  recover  taxes  illegally  collected  under  War  Revenue   Act;   United 
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States  V.  Hyams,  146  Fed.  18,  76  C.  C.  A.  523,  upholding  Circuit  Court's 
jurisdiction  over  claim  for  tobacco  rebate  granted  by  Comp.  Stats.  Supp. 
1905,  p.  445,  though  no  contractual  liability  involved;  United  States  v. 
Legg,  105  Fed.  9?3,  45  C.  C.  A.  134,  holding  importer  entitled  to  make 
entry  of  merchandise  required  of  him  by  Rev.  Stats.,  §  2785,  when  he 
presents  himself  with  papers  and  offered  to  make  entry  and  pay  duties, 
entry  will  be  considered  to  have  been  made  at  time,  though  collector 
refused  to  receive  papers  for  purpose  of  investigation;  United  States 
V.  Foreman,  5  Okl/  257,  48  Pac.  98,  one  suing  in  territorial  court  exer- 
cising Federal  jurisdiction  for  moneys  paid  on  lands  erroneously 
entered  and  for  which  entry  canceled  need  not  show  surrender  of  dupli- 
cate receipt  and  execution  of  relinquishment  of  claim  to  land  as  pro- 
vided by  act  of  Congress  of  June  16,  1880;  United  States  v.  Flanders, 
112  U.  S.  94,  28  L.  Ed.  632,  5  Sup.  Ct.  70,  holding  allowance  by  account- 
ing offtcers  was  not  a  prerequisite  to  right  to  have  claim  credited  in  the 
suit;  Smithmeyer  v.  United  States,  147  U.  S.  358,  87  L.  Ed.  200,  13 
Sup.  Ct.  326,  holding  that  general  jurisdiction  of  Court  of  Claims  such 
additional  method  could  well  stand  together;  United  States  v.  Dean 
Linseed-Oil  Co.,  87  Fed.  456,  31  C.  C.  A.  51,  holding  linseed-oil  cake 
was  entitled  to  drawback;  Dean  Linseed  Oil  Co.  v.  United  States,  78 
Fed.  469,  holding  refusal  of  customs  officers  to  follow  the  law  could  not 
defeat  party's  right. 

Distinguished  in  Dooley  v.  United  States,  182  U.  S.  229,  45  L.  Ed. 
1080,  21  Sup.  Ct.  765,  holding  action  to  recover  back  duties  illegally  ex- 
acted and  piiid  under  protest  upon  imports  into  Porto  Rico  from  New 
York  is  within  jurisdiction  of  Circuit  Court  as  Court  of  Claims ;  Dunlap 
V.  United  States,  173  U.  S.  72,  48  L.  Ed.  616,  19  Sup.  Ct.  322,  in  absence 
of  regulations,  no  right  of  action  vested ;  Ferry  v.  United  States,  85  Fed. 
555,  556,  29  C.  C.  A.  345,  holding,  under  statute,  decision  of  Secretary 
of  Treasury  was  final. 

Secretary  of  Treasury  can  prescribe  regulations  for  mode  of  proceeding 
to  recover  drawback,  but  he  cannot  repeal  or  annul  the  law. 

Approved  in  Bong  v.  Alfred  S.  Campbell  Art  Co.,  214  U.  S.  248,  63 
L.  Ed.  984,  29  Sup.  Ct.  628,  upholding  denial  of  copyright  bencfi*  to 
Peruvian  in  absence  of  presidential  proclamation;  United  States  v. 
Hyams,  146  Fed.  19,  76  C.  C.  A.  523,  ruling  of  internal  revenue  com- 
missioner denying  claim  for  rebate  is  not  conclusive  on  courts;  Stratton 
V.  Oceanic  Steamship  Co.,  140  Fed.  832,  72  C.  C.  A.  241,  upholding 
immigration  rule  requiring  master  or  owner  of  vessel  bringing  in  alien 
for  purpose  of  proceeding  directly  to  foreign  country,  to  deposit  amount 
of  head  tax  before  landing  to  be  refunded  on  alien  passing  out  of 
country ;  Powell  vT  United  States,  135  Fed.  882,  upholding  revenue  com- 
missioners'  rules  of  April  28,  1902.  for  claims  for  rebate  of  taxes  on 
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manufactured  tobacco  and  snuff;  Hartwell  Lumber  Co.  ▼.  United  States, 
128  Fed.  309^  holding  where  vessel's  tender  of  entry  refused  because  of 
change  in  tariff  laws  requiring  record  at  customs-house,  not  required 
before,  tender  not  vitiated  by  failure  to  maintain;  Pascal  *v.  Sullivan, 
10  Sawy.  285,  21  Fed.  497,  holding  Secretary  of  Treasury  could  not 
make  regulations  which  would  seem  to  negative  existing  laws;  An^o- 
California  Bank  v.  Secretary  of  Treasury,  76  Fed.  750,  22  C.  C.  A.  527, 
holding  act  of  Secretary  of  Treasury  in  postponing  sale  did  not  give 
importer  any  new  rights. 

Purpose  of  drawback  provislan  In  Tariff  Act  is  to  make  duty  free  Im- 
ports which  are  maauf  actnred  here  and  then  exported. 

Approved  in  Swan  &  Finch  Co.  v.  United  States,  190  U.  S.  146, 
47  L.  Ed.  986,  23  Sup.  Ct.  703,  holding  drawback  provided  for  by  30 
Stat.  211,  will  not  be  allowed  on  goods  placed  on  board  vessel  bound  for 
foreign  port  to  be  used  and  consumed  on  vessel  during  voyage;  Kidd 
V.  Flagler,  54  Fed.  369,  holding  ''exix>rt''  means  the  taking  of  goods 
out  of  one  country  into  another. 

107  V.  8.  414-417,  27  L.  Ed.   542,  2   Sap.   Ot.  661,  WOOD  ▼.  UNITBD 
BTATEa 

Congress  has  power  to  change  retired  rank  and  pay  of  an  army  officer. 

Approved  in  Badeau  v.  United  States,  130  U.  S.  450,  82  L.  Ed.  1000, 
9  Sup.  Ct.  682,  holding  retired  army  officer  accepting  p&y  under  ap- 
pointment in  consular  sendee,  is  precluded  from  receiving  pay  as  army 
officer. 

Distinguished  in  Reed  v.  Sehon,  2  Cal.  App.  59,  83  Pac.  79,  retired 
army  lOffieer  is  not,  by  reason  of  retirement,  ineligible  to  civil  State 
office  under  Const.,  art.  IV,  §  20. 

107  U.  8.  418-433,  27  L.  Ed.  696,  2  Bnp.  Ot.  602,  THE  JULIA  BLAKE. 

Master  can  neither  sell  nor  hypothecate  cargo,  except  in  case  of  urgent 
necessity.  He  most  act  for  benefit  of  the  cargo,  considering  the  dicnm- 
stances. 

Approved  in  O'Brien  v.  Miller,  168  U.  S.  307,  308,  42  L.  Ed.  476.  477, 
18  Sup.  Ct.  148,  if  owner  questions  power  of  master  to  execute  hypotheca- 
tion, he  must  plead  it  in  his  defense;  Astsrup  v.  Lewy,  19  Fed.  541, 
holding  master  had  no  authority  to  sell  damaged  cargo  without  com- 
municating with  owners ;  The  Eugene  Vesta,  28  Fed.  764,  holding  master 
had  no  authority  to  bind  cargo  for  tug;  The  Joseph  Oteri,  Jr.,  66  Fed. 
583,  13  C.  C.  A.  645,  holding  master  liable  to  shippers;  The  Mauna  Loa, 
76  Fed.  832,  holding  bottomry  bond  invalid  as  unnecessary;  Cunning- 
ham V.  Switzerland  Marine  Ins.  Co.,  26  Fed.  47,  arguendo. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  430. 

Authority  of  master  to  sell  ship.    Note,  24  E.  R.  0.  819. 
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Tender,  upon  hjrpotliecatioii  of  cargo  by  master  under  his  implied  an- 
thorlty,  iB  chaigeable  with  notice  of  facts  on  which  master  appears  to  rely» 
and  must  make  his  own  inqulriesp  and  Judge  of  master's  authority. 

Approved  in  In  re  Alaska  Fishing  &  Development  Co.,  167  Fed.  879, 
upholding  implied  lien  for  towage ;  The  Scotia,  35  Fed.  910,  arguendo. 

Burden  is  on  lender  to  show  that  circumstances  were  such  as  to  make 
It  apparently  proper  for  master  to  hypothecate  cargo. 

Approved  in  The  L'Amerique,  35  Fed.  843,  where  vessel  is  stranded 
and  cargo  forwarded,  ship  is  entitled  to  her  whole  freight. 

Where  repairs  could  not  have  been  effected  without  expense  to  cargo 
owner  of  more  than  It  would  cost  to  reclaim  the  property,  pay  all  lawful 
charges,  and  forward  it  by  another  vessel,  master  had  no  authority  to 
pledge  cargo  without  consent  of  shipper  or  consignee. 

Approved  in  The  L'Amerique,  35  Fed.  846,  846,  847,  where  vessel  is 
stranded  and  cargo  forwarded,  ship  is  entitled  to  her  whole  freight. 

Master  must,  in  good  faith,  exercise  his  best  discretion  for  the  benefit 
of  all  concerned;  he  must  endeavor  to  hold  the  balance  evenly  between 
owner  of  ship  and  owner  of  cargo. 

Approved  in  The  Kronprinzessin  Cecilie,  228  Fed.  958,  upholding  mas- 
ter's return  to  port  on  being  advised  that  war  had  broken  out;  The 
Styria,  93  Fed.  477,  holding  discharge  of  cargo  at  another  port,  as  being 
contraband  of  war,  is  justified  only  by  reasonable  necessity. 

Miscellaneous.  Cited  in  The  Scotia,  35  Fed.  911,  to  point  not  decided 
by  cited  case. 

107  U.  8.  433-437,  27  L.  Ed.  572,  2  8up.  Ct.  658,  ALLEN  ▼.  McVEiaH. 

Federal  question  is  not  presented  by  State  decision  upon  general  prin- 
ciples of  commercial  law,  that  where  indorser,  during  Civil  War,  went  into 
Confederate  lines  before  note  matured,  notice  of  protest  at  his  former  resi- 
dence was  insufficient,  if  change  of  residence  was  known,  or  might  reason- 
ably have  been  ascertained. 

Approved  in  San  Francisco  v.  Scott,  111  U.  S.  769,  28  L.  Ed.  598,  4 
Sup.  Ct.  688,  holding  decision  whether  alcalde  could  make  a  valid  grant 
of  pueblo  lands  presents  no  Federal  question;  Chicago  etc.  R.  R.  Co.  v. 
Wiggins  Ferry  Co.,  119  U.  S.  624,  30  L.  Ed.  523,  7  Sup.  Ct.  403,  holding 
decision  of  State  court  on  contract  made  upon  general  principles  of 
public  policy  is  not  reviewable  by  Federal  courts;  Hannibal  etc.  R.  R. 
Co.  V.  Missouri  River  Packet  Co.,  125  U.  S.  273,  31  L.  Ed.  736,  8  Sup. 
Ct.  881,  holding  State  decision  whether  bridge  had  been  constructed  as 
required  by  Federal  act  presents  no  Federal  question. 

XI--73 


107  U.  S.  437-444       NOTES  ON  U.  S,  REPORTS.  1154 

Questions  oonsidered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  672. 

»    Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court    Note,  63  L.  &^  A.  46. 

107  U.  8.  437-444,  27  L.  Ed.  531,  2  Sup.  Ot.  636,  HfRTiBTAM  ▼.  UKITBI> 
STATES. 

In  conBtmction  of  contractip,  courts  may  look  botb  to  language  ent- 
ployed  and  subject  matter  and  surroundimg  circumstaaceS)  and  may  avail 
themselves  of  same  light  which  parties  possessed. 

Approved  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  522,  construing 
agreement  to  maintain  wagon  road  in  right  of  way  deed  as  covenant 
running  with  the  land ;  Pritchard  v.  McLeod,  205  Fed.  26,  123  C.  C.  A. 
332,  construing  mining  contract  as  absolute  sale  and  not  as  option; 
Frankfort  Broom  Co.  v.  Western  Warehouse  Co.,  200  Fed.  399,  118 
C.  C.  A.  550,  construing  offer  and  acceptance  as  not  a  contract  of  sale 
and  purchase;  Atlantic  Terra  Cotta  Co.  v.  Masons'  Supply  Co.,  180  Fed. 
337,  103  C.  C.  A.  462,  refusing  to  construe  "and''  in  its  disjunctive  sense 
as  "or";  United  States  v.  Newport  News  Shipbuilding  &  Dry  Dock  Co., 
178  Fed.  204, 101  C.  C.  A.  514,  construing  contract  most  strongly  against 
party  preparing  it;  Kerr  v.  Schwaner,  177  Fed.  666,  101  C.  C.  A.  286, 
construing  charter-party  to  effect  intent  of  parties  as  to  exclusion  of 
holidays;  Percy  v.  Union  Sulphur  Co.,  173  Fed.  537,  accepting  prac- 
tical construction  of  parties  in  construing  charter-party;  United  States 
v.  Hoyt,  158  Fed.  167,  "actually  employed"  not  construed  as  "actively 
employed"  in  contract  for  employment  of  Indian  commissioners;  Cook 
v.  Foley,  152  Fed.  50,  81  C.  C.  A.  237,  adopting  particular  constmction 
of  parties  to  executory  contract;  Hoysradt  v.  Delaware  etc.  R.  Co.,  151 
Fed.  324,  giving  effect  to  knowledge  of  conveyance  as  to  technical  words 
of  deed;  Armour  Packing  Co.  v.  Metropolitan  Water  Co.,  130  Fed.  855, 
65  C.  C.  A.  335,  where  ordinance  granting  water  franchise  provided 
rates  should  not  exceed  those  given  in  othei:  city  to  which  company  fur- 
nished water,  it  related  to  prices  charged  by  corporation  and  not  to 
prices  charged  by  such  city  after  it  had  purchased  plant ;  Western  Union 
Tel.  Co.  V.  American  Bell  Tel.  Co.,  105  Fed.  687,  construing  contract  for 
rentals  or  royalties  from  telephones;  Harris  v.  Faris-Kesl  Const.  Co., 
13  Idaho,  221,  89  Pac.  762,  appl3dng  rule  in  construing  contract  in  suit 
to  recover  prospective  profits;  Burke  Land  etc.  Co.  v.  Wells,  Fargo  & 
Co.,  7  Idaho,  57,  60  Pac.  91,  holding  where  respondent  purchased  all 
latter's  property  and  agreed  to  pay  therefor  a  sum  equal  amount  due 
other  appellant  and  agreed  that  said  purchase  price  was  secured  by 
niort^a^e  executed  by  one  appellant  to  other,  respondent  estopped  to 
deny  validity  of  mortgages  as  to  any  part  of  price;  McColl  v.  Bear 
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Creek  Coal  Min.  Co.,  162  Iowa,  494, 143  N.  W.  534,  parol  evidence  com- 
petent to  show  intention  of  parties;  Old  Colony  St.  By.  Go.  v.  Brock- 
ton etc  St.  Ry.  Co.,  218  Mass.  91,  105  N.  E.  868,  denying  liability  of 
either  party  on  indemnity  contract  where  both  negligent;  Putnam- 
Hooker  Co.  V.  Hewins,  204  Mass.  430,  90  N.  E.  984,  admitting  evidence 
of  previous  transactions  between  parties ;  French  v.  Sparrow  KroU  Lum- 
ber -Co.,  135  Mich.  430,  97  N.  W.  963,  construing  deed  containing  excep- 
tion of  "certain  pine  trees  standing  on  land";  Gregory  v.  Village  of 
Lake  Linden,  130  Mich.  374,  90  N.  W.  31,  admitting  parol  evidence  in 
construing  contract  by  village  to  purchase  water;  Nebraska  Hardware 
Co.  V.  Humphrey  Hardware  Co.,  81  Neb.  699,  116  N.  W.  662,  consider- 
ing all  the  facts  and  circumstances  leading  up  to  execution  of  contract ; 
Kitching  v.  Brown,  180  N.  Y.  420,  70  L.  R.  A.  742,  73  N.  E.  242,  where 
covenant  in  deed  executed  in  1873  prohibited  use  of  property  for  tene- 
ment house,  expert  evidence  admissible  to  determine  whether  it  em- 
braces "apartment  house";  McMahan  v.  Black  Mountain  Ry.  Co.,  170 
N.  C.  459,  87  S.  E.  238,  looking  at  condition  of  parties  in  construing 
right  of  wajr  contract;  Sugg  v.  Town  of  Greenville,  169  N.  C.  617,  86 
S.  E.  700,  considering  general  clause  in  construing  particular  description ; 
Bank  of  Murphy  v.  Murphy  Furniture  Co.,  169  N.  C.  182,  85  S.  E.  382, 
applying  rule  in  construing  guaranty ;  Simmons  ▼.  Groom,  167  N.  C.  275, 
838  S.  E.  473,  if  words  in  contract  are  capable  of  more  than  one  meaning 
it  must  be  given  meaning  parties  intended  them  to  have;  Thermal  Belt 
Sanitorium  Co.  v.  Royal  Ins.  Co.,  157  N.  C.  655,  73  S.  E.  339,  admitting 
parol  evidence  to  ascertain  description  in  fire  insurance  contract;  Atlan- 
tic etc.  R.  Co.  ▼.  Atlantic  &  North  Carolina  Co.,  147  N.  C.  382,  125  Am. 
St  Rep.  660,  16  Ann.  Oaa.  368,  23  L.  R.  A.  (N.  8.)  228,  61  S.  E.  190, 
intent  must  be  gathered  from  entire  instrument;  Winslow  v.  White,  163 
N.  C.  32,  79  S.  E.  259,  applying  rule  in  construing  stipulation  in  con- 
*  tract  to  convey  land  in  consideration  of  marriage;  Camden  v.  McCoy, 
48  W.  Va.  381,  37  S.  E.  639,  refusing  parol  evidence  to  explain  contract 
between  parties  to  suit  whereby  they  agree  to  employ  additional  attor- 
ney to  obtain  rehearing;  Olsen  v.  Nichols,  86  Wash.  188,  149  Pac.  669,  . 
and  Klueter  v.  Joseph  Schlitz  Brewing  Co.,  143  Wis.  355,  82  L.  R.  A. 
(K.  S.)  888,  128  N.  W.  45,  both  admitting  parol  evidence  to  ascertain 
intent  of  parties;  Colt  v.  Paulson,  145  Wis.  217,  130  N.  W.  56,  admit- 
ting parol  evidence  to  show  extrinsic  facts  regarding  conveyance  of 
water  rights;  Meinecke  v.  Smith,  135  Wis.  225,  115  N.  W.  818,  holdinj^ 
words  ''held  by  him  for  farming  and  pasturage  purposes"  in  a  license 
were  words  of  limitation  and  not  of  description;  Johnson  v.  Pugh,  110 
Wis.  170,  85  N.  W.  642,  refusing  parol  evidence  of  circumstances  under 
which  building  contract  was  made  where  terms  thereof  are  unambigu- 
ous; Boden  v.  Maher,  105  Wis.  543,  81  N.  W.  663,  holding  parol  evi- 
dence admissible  to  prove  circumstances  under  which  excavation  con- 
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tract  was  made;  Sheerer  v.  Manhattan  Life  Ins.  Co.,  20  Fed.  889, 
Robson  V.  Mississippi  River  Logging  Co.,  43  Fed.  369,  Chicago  etc.  Ry. 
Co.  V.  Kansas  City  etc.  R.  Co.,  52  Fed.  179,  Brown  v.  Cranberry  etc. 
Coal  Co.,  69  Fed.  438,  New  Orleans  etc.  R.  Co.  v.  Meridian  Water  Works, 
72  Fed.  232, 18  C.  C.  A.  519,  Dayton  v.  Hooglund,  39  Ohio  St.  680,  Isham 
V.  Parker,  3  Wash.  764,  29  Pac.  838,  Brown  v.  Carkeek,  14  Wash.  448^ 
44  Pac.  889,  Chicago  etc.  R.  Co.  v.  Hoyt,  89  Wis.  323,  62  N.  W.  192, 
McMillen  v.  Pratt,  89  Wis.  623,  62  N.  W.  591,  and  dissenting  opinion 
in  Hoffmann  v.  Maffioli,  104  Wis.  643,  80  N.  W.  1037,  construing  varions 
contracts ;  Knox  County  jv.  Ninth  Nat.  Bank,  147  U.  S.  100,  87  L.  Ed. 
96,  13  Sup.  Ct.  270,  admitting  evidence  of  conduct  of  municipality  to 
show  under  which  statute  bonds  were  issued;  The  Calabria,  24  Fed. 
607,  admitting  prior  contract  by  telegram,  as  evidence  of  the  intention 
of  the  parties;  St.  Louis  Refrigerator  etc.  Co.  v.  Vinton  Washing  Ma- 
chine Co.,  79  Iowa,  243,  18  Am.  St  Rep.  368,  44  N.  W.  371,  admitting 
evidence  of  agent  as  to  kind  of  lumber  contracted  for;  In  re  Morgan- 
town  Tin  Plate  Co.,  184  Fed.  112,  arguendo. 

Construction  of  term  "more  or  less"  in  personal  property  contracts. 
Note,  12  Ann.  Oas.  295. 

!Ptovl8iDn  of  contract  with  government  tbat  oats  required,  over  and 
above  speciflcally  mentioned  auantity,  were  to  be  delivered  in  rach  quan- 
tities and  times  as  receiving  officer  mifitht  require,  left  in  bis  diacrefUon 
power  to  call  for  additional  oats,  Imt  in  absence  of  such  call.  United  States 
was  not  r^uired  to  take  more  than  amount  gpecifled. 

Approved  in  F.  B.  Holmes  &  Co.  v.  City  of  Detroit,  158  Mich.  143, 
122  N.  W.  508,  construing  contract  to  furnish  city  with  cement. 

107   U.    8.   445-453,    27   L.    Ed.    537,    2   Sap.    Ot.    561,    COOK   OOUNTT 
NATIONAI.  BANK  V.  UNITED  STATES. 

Under  section  3466,  Bev.  Stats.,  the  XJUted  States  having,  demands 
against  an  insolvent  bank,  are  not  entitled  to  priority  of  payment  over 
other  creditors. 

Approved  in  In  re  Devlin,  180  Fed.  176,  denying  preference  of  claims 
of  the  State;  Davis  v.  Ehnira  Savings  Bank,  161  U.  S.  286,  287,  40 
L.  Ed.  702,  16  Sup.  Ct.  505,  holding  invalid.  State  statute  providing 
that  savings  bank  depositing  in  other  banks  be  paid  first;  Merrill  v. 
Nat.  Bank,  173  U.  S.  143,  43  L.  Ed.  640,  19  Sup.  Ct,  365,  holding  secured 
creditor  of  insolvent  national  bank  may  receive  dividends  upon  claim 
as  it  stood  at  time  of  insolvency,  without  crediting  his  collaterals. 

Distinguished  in  American  Bonding  Co.  v.  Reynolds,  203  Fed.  358, 
upholding  priority  of  State  under  common-law  rule;  Commercial  etc. 
Bank  v.  Robert  H.  Jenks  Lumber  Co.,  194  Fed.  736,  738,  allowing  bank 
to  prove  its  secured  claim  for  full  amount  i^gainst  insolvent  corporation. 
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Ttustee  cannot  set  off  against  trust  funds  his  Individual  demand 
against  grantor  of  trust. 

Approved  in  Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  31,  Ann.  Oas. 
19160,  972,  106  N.  E.  754,  denying  right  of  counterclaim  un^er  bank- 
ruptcy act,  in  action  in  conversion  where  rights  based  on  contract. 

Distinguished  in  Smith  ▼.  Perry,  197  Mo.  452,  469,  95  S.  W.  340,  343, 
where  estate  of  cestui  que  trust  was  insolvent,  trustee's  estate  in  a^ion 
for  accounting  may  set  off  in  equity  claims  held  by  trustee  individually 
against  cestui  que  trust. 

United  States  has  no  right  to  claim  payment  of  a  demand  arising  from 
deposit  of  its  funds  with  insolvent  national  bank  out  of  surplus  funds  re- 
maining in  its  treasury,  constituting  proceeds  of  bonds  deposited  as  secur- 
ity for  circulating  notes  of  such  bank. 

Approved  in  Lippincott  v.  Shaw  Carrii^e  Co.,  25  Fed.  586,  holding 
preferences  of  corporations  of  special  advantage  to  directors  will  be  set 
aside;  United  States  v.  National  Bank,  73  Fed.  383,  holding  bank  could 
not  apply  money  deposited  by  postmaster  to  make  good  his  shortage,  in 
discharge  of  his  personal  debt. 

Distinguished  in  Bausman  v.  Denny,  73  Fed.  72,  holding  defendant 
was  entitled  to  be  credited  with  an  amount  sufficient  to  extinguish  his 
subscription  to  the  stock. 

Deposit  of  public  funds  as  preferred  claim  against  insolvent  bank. 
Note,  8  Ann.  Oas.  118. 

Exceptions    to   prohibition   of   preferences   by   insolvent    national 
banks.    Note,  25  L.  B.  A.  648. 

Priority  of  State  of  United  States  in  payment.    Note,  29  K  B.  A. 
228,  230. 

If  a  particular  statute  is  clearly  designed  to  prescribe  the  only  rules 
which  should  govern  the  subject  to  which  it  relates,  it  will  repeal  any 
former  one  as  to  that  subject. 

Approved  in  United  States  v.  Wood,  168  Fed.  443,  sections  2  and  3 
of  the  Chinese  Exclusion  Act  were  repealed  by  implication  by  sections 
9  and  10  of  the  act  of  September  13,  1888;  Gassenheimer  v.  District 
of  Columbia,  6  App.  D.  C.  117,  ousting  jurisdiction  conferred  on  court 
by  later  legislative  action;  Fulton  v.  District  of  Columbia,  2  App.  D.  C. 
438,  later  congressional  act  repealed  former  district  act  respecting  pawn- 
brokers; United  States  v.  Auffmordt,  19  Fed.  900,  and  Tracy  v.  Tuffly, 
134  U.  S.  223,  38  L.  Ed.  885,  10  Sup.  Ct.  531,  both  following  rule ; 
Opinion  of  The  Justices,  66  N.  H.  669,  33  Atl.  1097,  holding  act  pro- 
viding railroads  might  be  taken  by  the  State  was  a  repeal  of  other  statu- 
tory provisions;  dissenting  opinion  in  Durham  v.  State,  89  Tenn.  754, 


107  U.  S.  454r463       NOTES  ON  U.  S.  REPORTS.  U58 

18  S.  W.  81,  majority  holding  that  statute  in  terms  did  not  repeal  the 
former  law. 

Distinguished  in  King  ▼.  Pomeroy,  121  Fed.  293,  294,  58  C.  C.  A.  209, 
holding  remedy  of  creditor's  snit  to  enforce  liability  of  shareholders  of 
national  banks  in  volontaiy  liquidation  provided  by  19  Stat.  63,  §  2,  is 
cumtdative  and  not  exclusive. 

National  Bank  Act  constitatea  a  complete  system  for  establisbment  and 
government  of  national  l>ank8. 

Approved  in  Cogswell  v.  Second  National  Bank,  76  Conn.  255,  56  Atl. 
576,  upholding  equity  jurisdiction  to  enforce  rights  of  solvent  national 
bank  against  those  guilty  of  mismanagement  of  its  affairs;  Birdsey  v. 
Commercial  Nat.  Bank,  143  Ga.  630,  ^32,  85  S.  E.  883,  upholding  Fed- 
eral jurisdiction  in  winding  up  affairs  of  national  bank ;  Davis  v.  Elmira 
Savings  Bank,  161  U.  S.  284,  40  L.  Ed.  701,  16  Sup.  Ct.  504,  holding 
invalid.  State  statute  providing  that  savings  bank  depositing  in  other 
banks  shall  be  paid  first;  Chemical  Nat.  Bank  v.  Armstrong,  59  Fed. 
377,  28  L.  B.  A.  285,  8  C.  C.  A.  155,  holding  creditors  of  national  bank 
cannot  be  required,  in  proving  claims,  to  allow  credits  made  after  the 
declared  insolvency  from  creditors;  Elmira  Saving  Bank  v.  Davis,  142 
N.  Y.  594,  25  If.  B.  A.  650,  37  N.  E.  646,  upholding  State  law  providing 
that  savings  bank  depositing  in  other  banks  shall,  in  case  of  insolvency, 
have  a  preference ;  Northwestern  Nat.  Bank  v.  Superior,  103  Wis.  43,  79 
N.  W.  58,  holding  State  can  regulate  the  administration  of  insolvent 
banking  corporations;  In  re  Burke,  25  R.  1.  303,  55  Atl.  826,  ai^endo. 

Jurisdiction  of  State  eourt  to  appoint  receiver  for  national  bank. 
Note,  21  Ann.  Oas.  422. 
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Supreme  Oourt  cannot  review  a  Judgment  on  ground  tbat  damages 
found  by  jury  are  excessive. 

Approved  in  Alpha  Portland  Cement  Co.  v.  Curzi,  211  Fed.  587,  128 
C.  C.  A.  180,  objection  that  verdict  is  excessive  cannot  be  reviewed  on 
writ  of  error  to  Circuit  Court  of  Appeals ;  Suravitz  v.  Pristasz,  201  Fed. 
337,  119  C.  C.  A.  573,  refusing  to  reverse  excessive  verdict  for  breach 
of  promise;  Terre  Haute  etc.  R.  R.  Co.  v.  Struble,  109  U.  S.  385,  27 
If.  Ed.  971,  3  Sup.  Ct.  272,  and  Blitz  v.  United  States,  153  U.  S.  312, 
88  L.  Ed.  727,  14  Sup.  Ct.  926,  both  holding  refusal  to  grant  a  new  trial 
cannot  be  reviewed;  dissenting  opinion  in  Burdict  ▼.  Missouri  etc.  Ry., 
123  Mo.  249,  26  L.  B.  A.  400,  27  S.  W.  460,  majority  holding  Supreme 
Court  may  require  plaintiff  to  remit  excessive  damages  as  a  condition 
of  affirmance. 

Power  of  appellate  court  over  excessive  verdict.    Note,  26  L.  B.  A. 
885. 
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Same  degree  of  care  required  of  railroad  in  providing  and  maintaining 
machinery  for  use  by  its  employees  must  be  obeerred  in  appointment  and 
retention  of  employees  theinflelves,  indading  telegrapMc  operators. 
.  Approved  in  The  Brookby,  165  Fed.  97,  npbolding  liability  of  vessel 
for  retaining  incompetent  winchman;  Cooney  v.  Commonwealth  Ave. 
St.  Ry.  Co.,  196  Mass.  14,  81  N.  E.  906,  upholding  UabiHty  of  railroad 
company  for  incompetence  of  motorman;  Larry  v.  Detroit  etc.  Ry.  Co., 
167  Mich.  392,  133  N.  W.  5,  evidence  held  sufficient  to  show  incompe- 
tency of  engineer;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  373,  64 
L.  Bn  A.  145,  75  Pac.  543,  applying  rule  where  employee  in  cotton-oil 
mill  injured  by  breaking  of  defective  ladder;  Griffin  v.  Boston  etc.  R.  R. 
Co.,  87  Vt.  285,  89  Atl.  223,  upholding  liability  for  retaining  incompe- 
tent servant  after  knowledge  thereof;  Norfolk  etc.  Ry.  Co.  v.  Wade, 
102  Va.  143,  45  S.  E.  916,  holding  railroad  liable  for  injury  to  servant 
from  hidden  defect  in  handle  of  handcar  which  railroad  could  have  dis- 
covered ;  Potts  V.  Fortune,  80  Wash.  305, 141  Pac.  698,  inquiry  of  former 
employer  as  to  competency  sufficient;  Emery  v.  City  of  Tacoma,  71 
Wash.  136,  137,  127  Pac.  853,  master  must  use  ordinary  care  in  selection 
and  retention  of  fellow-servants;  Pearson  v.  Alaska  Pac.  S.  S.  Co.,  51 
Wash.  563,  130  Am.  St.  Bep.  1117,  99  Pac.  755,  master  must  use  rea- 
sonable care  to  ascertain  qualifications  of  servant  placed  in  charge  of 
machinery;  Seewald  v.  Harding  Lumber  Co.,  49  Wash.  658,  96  Pac.  222, 
master  must  use  reasonable  efforts  to  learn  qualifications  of  engineer  to 
operate  donkey-engine;  Wilkinson  v.  Kanawha  etc.  Coke  Co.,  64  W.  Va. 
100,  20  L.  R.  A.  (N.  S.)  881,  61  S.  E.  877,  fact  that  fellow-servants  are 
competent  does  not  excuse  employment  of  incompetent  servant;  Central 
Trust  Co.  V.  Texas  etc.  Ry.  Co.,  32  Fed.  450,  holding  servant  could  re- 
cover for  injury  due  to  a  defective  brake;  Johnston  v.  Canadian  Pac. 
Ry.  Co.,  50  Fed.  887,  holding  it  was  duty  of  railway  to  furnish  compe- 
tent conductors;  Wabash  Western  Ry.  v.  Brow,  65  Fed.  951,  13  C.  C.  A. 
222,  admitting  evidence  of  switchman's  drunkenness  shortly  before ;  Bal- 
timore etc.  R.  Co.  V.  Camp,  65  Fed.  958,  13  C.  C.  A.  233,  admitting  evi- 
dence that  telegraph  operator  had  been  suspended  for  going  asleep; 
Cincinnati  St.  Ry.  Co.  v.  Whitcomb,  66  Fed.  921,  14  C.  C.  A.  183,  hold- 
ing more  care  should  be  exercised  in  handling  a  heavy  electric  car  than 
the  ordinary  cars;  Baltimore  etc.  Ry.  Co.  v.  Henthome,  73  Fed.  638, 
19  C.  C.  A.  623,  admitting  evidence  of  general  reputation  of  engineer 
for  drunkenness,  whose  negligence  caused  injury;  The  Anaces,  93  Fed. 
246,  34  C.  C.  A.  558,  employing  ordinary  laborer  to  do  skilled  work  is 
negligence;  Wells  v.  Coe,  9  Colo.  161,  11  Pac.  51,  holding  servant  can- 
not recover  where  he  knew  of  defects  in  machinery;  Western  Stone  Co. 
V.  Whalen,  151  HI.  485,  42  Am.  St.  Bep.  252,  38  N.  E.  244,  holding  mas- 
ter's ignorance  that  servant  was  generally  known  to  be  incompetent  was 
of  itself  negligence;  Indian  Car  Co.  v.  Parker,  100  Ind.  192,  holding 
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master  must  supply  safe  and  suitable  machinery;  Evansville  etc.  R.  R. 
Co.  V.  Guyton,  115  Ind.  463,  7  Am.  St.  Rep.  460,  17  N.  E.  102,  holding 
railroad  must  exercise  due  diligence  in  selecting  co-employees;  Leigh 
V.  Omaha  etc.  Ry.  Co.,  36  Neb.  134,  64  N.  W.  136,  holding  master  is 
liable  for  defective  apparatus,  unless  he  has  used  due  care  in  selecting 
same;  Whittaker  v.  Delaware  etc.  Canal  Co.,  126  N.  Y.  649,  27  N.  E. 
1042,  holding  railroad  should  see  that  its  business  is  conducted  in  pur- 
suance of  its  rules;  Randall  v.  Baltimore  etc.  R.  R.  Co.,  109  U.  S.  483, 
27  L.  Ed.  1005,  3  Sup.  Ct.  326,  ai^endo. 

Distinguished  in  Choctaw,  Oklahoma  etc.  R.  R.  Co.  v.  McDade,  191 
U.  S.  67,  48  L.  Ed.  100,  24  Sup.  Ct.  25,  holding  railway  liable  for  death 
of  brakeman  from  contact  with  waterspout  negligently  placed  so  as  to 
hang  over  passing  cars ;  Weeks  v.  Scharer,  111  Fed.  331,  332,  49  C.  C.  A. 
372,  holding  shift  boss  in  charge  of  gang  whose  duty  it  is  to  direct  work 
of  men  and  to  supervise  their  work,  but  who  has  no  authority  to  hire 
or  discharge,  is  fellow-servant  of  men,  and  notice  to  him  of  incompe- 
tence of  fellow-servant  not  notice  to  master;  Hobson  v.  New  Mexico 
etc.  R.  R.  Co.,  2  Ariz.  188,  11  Pac.  663,  sustaining  on  general  demurrer 
complaint  alleging  engine  out  of  order  and  because  of  n^ligenee  in 
handling  same,  plaintiff  rightly  thereon  was  injured  from  collision. 

Knowledge  as  element  of  employer's  liability.-  Note,  41  L.  B.  A. 
91,  93. 

Master's  duty  as  to  employment  of  servants.    Note,  48  L.  B.  A. 
872,  374,  877. 

Master's  duty  to  keep  informed  as  to  fitness  of  coservants.    Note^ 
1  L.  B.  A.  (N.  S.)  288. 

Furnishing  servant  article  in  general  use  as  measure  of  master's 
duty.    Note,  16  L.  B.  A.  (N.  8.)  135. 

Ordinary  care,  as  between  railroad  and  its  employees,  implies  both  dili- 
gence customary  among  those  intrusted  with  management  of  railroad  prop- 
erty, and  such  as,  having  respect  to  eadgencies  of  particular  service,  ought 
reasonably  to  be  observed.  It  is  such  care,  as  in  view  of  conseauences  that 
may  result  from  employees'  negligence,  is  fairly  commensurate  with 
the  perils  likely  to  be  encountered. 

Approved  in  Texas  etc.  Pacific  Ry.  Co.  v.  Behymer,  189  U.  S.  470, 
47  L.  Ed.  906,  23  Sup.  Ct.  623,  holding  whether  freight  train  was  handled 
with  ordinary  care,  and  not  whether  it  was  handled  in  usual  and  ordi- 
nary way,  is  test  by  which  to  determine  liability  of  railroad  for  injuries 
to  brakeman  caused  by  sudden  bump;  Regan  v.  Parker- Washington  Co., 
205  Fed.  696,  706,  L.  B.  A.  1915r,  810,  123  C.  C.  A.  648,  it  is  duty 
of  master  to  provide  permanent  condition  of  safety  for  his  employees; 
Sandidge  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  193  Fed.  878,  113  C.  C.  A. 
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653,  defense  of  assmncd  risk  is  not  available  to  employer  who  himself 
is  negligent;  Postal  Telegraph-Cable  Co.  v.  Grantham,  187  Fed.  58,  109 
0.  C.  A.  370,  assumption  of  risk  by  servant  of  dangerous  tool  held 
question  for  jury;  Chicago  Great  Western  Ry.  Co.  v.  McDonough,  161 
Fed.  666,  88  C.  C.  A.  517,  not  necessary  for  servant  to  exercise  care 
to  discover  dangers  in  defective  machinery;  The  Noranmore,  113  Fed. 
369,  holding  duty  of  ship  to  longshoreman  in  employ  of  stevedore,  rela- 
tive to  suitable  appliances  in  the  furnishing  of  hook  for  loading,  is 
fulfilled  where  hook  is  reasonably  safe  for  the  work  in  hand;  Gamett 
V.  Phoenix  Bridge  Co.,  98  Fed.  195,  holding  master  not  liable  for  in- 
juries to  servant  caused  by  breaking  of  wrench  used  in  screwing  nuts 
on  trestle;  Guana  v.  Southern  Pac.  Co.,  15  Ariz.  420,  139  Pac.  785,  up- 
holding assumption  of  risks  doctrine  under  Federal  Employers'  Lia- 
bility Act;  Atchison  etc.  Ry.  Co.  v.  Kingscott,  65  Kan.  136,  69  Pac. 
185,  applying  rule  in  action  for  injuries  to  employee  resulting  from  ex- 
plosion of  oil  barrel  while  emptying  oil  from  barrel  into  tank  by  means 
of  compressed-air  pressure;  Biles  v.  Seaboard  Air  Line  Ry.  Co.,  143 
N.  C.  86,  55  S.  £.  515,  defining  difference  between  assumed  risk  and  con- 
tributory negligence;  Wilson  v.  New  York  etc.  R.  Co.,  29  R.  I.  164,  69 
Atl.  373,  upholding  agreement  assuming  risks  of  employment;  McGar  v. 
National  &  Providence  Worsted  Mills,  22  R.  I.  356,  47  Atl.  1096,  apply- 
ing rule  in  action  by  employee  injured  by  breaking  of  belt-driving  spin- 
ning frame;  Myers  v.  San  Pedro  etc.  R.  Co.,  39  Utah,  207, 116  Pac.  1123, 
comparative  negligence  does  not  prevail  in  Utah;  Virginia  Portland 
Cement  Co.  v.  Luck,  103  Va.  445,  49  S.  E.  583,  determining  master's 
liability  for  injury  to  servant  engaged  in  trucking  cement  in  factory  and 
was  injured  while  passing  over  board  placed  in  floor  opening;  Walkow- 
ski  V.  Consolidated  Mines,  115  Mich.  633,  41  L.  R.  A.  40,  73  N.  W.  896, 
and  Henry  v.  Wabash  etc.  Ry.  Co.,  109  Mo.  493,  19  S.  W.  240,  both 
following  rule;  Rillston  v.  Mather,  44  Fed.  744,  holding  that  em- 
ploye^^must  inform  servant  of  dangers  of  a  latent  character;  Richmond 
etc.  R.  R.  Co.  v.  Ilissong,  97  Ala.  191,  13  South,  211,  holding  evi- 
dence of  a  custom  in  opposition  to  the  terms  of  a  written  rule  is  in- 
admissible ;  Louisville  .etc.  R.  R.  Co.  v.  Richardson,  100  Ala.  236,  14 
South.  211,  and  Gerrish  v.  New  Haven  Ice  Co.,  63  Conn.  17,  27  Atl.  237, 
holding  company  was  guilty  of  negligence  in  not  observing  its  own  rule; 
Pennsylvania  Co.  v.  McCaffrey,  139  Ind.  442,  29  L.  R.  A.  110,  38  N.  E. 
71,  holding  railroad  liable  for  not  providing  enough  servants;  Indiana 
etc.  Ry.  Co.  v.  Snyder,  140  Ind.  659,  39  N.  E.  916,  holding  carpenter 
making  handcar  handle  is  a  vice-principal;  Smith  v.  Peninsular  Car 
Works,  60  Mich.  508,  1  Am.  St.  Rep.  547,  27  N.  W.  665,  in  the  advance 
of  notice,  or  of  knowledge  on  part  of  servant,  he  cannot  be  charged  with 
contributory  negligence;  Porter  v.  Waters- Allen  Foundry  etc.  Co.,  94 
Tenn.  372,  29  S.  W.  228,  holding  master  liable  for  injury  by  convict 
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fellow-servant;  Reddon  v.  Union  Pacific  Ry.  Co.,  6  Utah,  354,  15  Pac. 
265,  where  servant  showed  defects  to  superintendent  of  mine  who  prom- 
ised to  remedy  them,  defense  of  contributory  negligence  is  removed; 
Pool  V.  Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  328,  holding  master 
did  not  exercise  due  cafe  toward  his  servant;  Baltimore  etc.  R.  R.  Co. 
V.  McKenzie,  81  Va.  73,  master,  in  absence  of  negligence  on  his  own 
part,  is  not  liable  for  injury  by  coservant ;  Darracott  v.  Chesapeake  etc. 
R.  R.  Co.,  83  Va.  294,  5  Am.  St.  Rep.  270,  2  S.  E.  514,  Richmond  etc. 
R.  R.  Co.  V.  Norment,  84  Va.  173,  10  Am.  St.  Bep.  881,  4  S.  E.  214, 
and  South  West  Imp.  Co.  v.  Smith,  85  Va.  312,  17  Am.  St.  Bep.  62,  7 
S.  E.  367,  all  holding  employer  must  use  ordinary  care  in  selecting 
competent  employees  and  safe  appliances:  Richmond  etc.  R.  R.  Co.  v. 
Burnett,  88  Va.  544,  14  S.  E.  374,  it  is  the  duty  of  railroad  to  have  the 
brakes  kept  in  sufficient  repair;  Poling  v.  Ohio  R.  R.  Co.,  38  W.  Va. 
661,  24  L.  B.  A.  223,  18  S.  E.  787,  holding  railroad  not  liable  for  injur>'' 
caused  to  spectator  by  a  defective  mail  crane;  dissenting  opinion  in 
Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  197,  61  S.  E.  663,  majority  deny- 
ing liability  on  ground  of  contributory  negligence;  Campbell  v.  Rear- 
bom,  175  Mass.  185,  55  N.  E.  1042,  arguendo. 

Master's  duty  to  furnish  safe  appliances.    Note,  59  Am.  Bep.  78. 

Liability  for  injuries  to  servant  by  fellow-servant's  incompetency. 
Note,  25  L.  B.  A.  710. 

Employer's  liability  to  servants  for  want  of  blocking  at  switches. 
Note,  48  L.  B.  A.  71. 

Liability  for  injuries  to  servant  from  projecting  screws  in  moving 
machinery.    Note,  48  L.  B.  A.  97. 

Ordinary  care  implies  exercise  of  reasonable  diligence,  L  e.,  sacb  watch- 
fulness, caution  and  foresight  as,  under  all  the  circumstances,  prudent  ofi- 
cers  ought  to  exercise. 

Approved  in  Sandidge  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  193  Fed.  872, 
113  C.  C.  A.  653,  applying  rule  in  determining  negligence  of  railroad 
in  derailment;  Gamett  v.  Phoenix  Bridge  Co.,  98  Fed.  196,  holding 
master  not  liable  for  injuries  to  servant  caused  by  breaking  of  wrench 
used  in  screwing  nuts  on  trestle;  Alabama  etc.  Ry.  Co.  v.  White,  106 
Miss.  143,  63  South.  346,  railroad  company  only  required  to  provide  rea- 
sonably safe  instrumentalities  for  its  servants;  Downey  v.  Gemini  Min 
Co.,  24  Utah,  438,  91  Am.  St.  Bep.  808,  68  Pac.  416,  upholding  instruc- 
tion in  action  against  mining  company  for  injury  to  employee,  that  it 
was  defendant's  duty  to  keep  its  premises  in  a  reasonably  safe  condition, 
such  condition  as  they  would  have  been  kept  by  person  of  ordinary  pru- 
dence under  the  same  circumstances;  Austin  Mfg.  Co.  v.  Johnston,  89 
Fed.  683,  32  C.  C.  A.  309,  and  Cronk  v.  Chicago  etc.  Ry.  Co.,  3  S.  D.  97,  52 
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N".  W.  422,  both  following  rule ;  Central  R.  R.  Co.  v.  Ryles,  84  Qa.  430, 
11  S.  E.  499,  what  is  ordinary  care  is  dependent  largely  on  the  circum- 
stances; dissenting  opinion  in  The  Tresco,  134  Fed.  823,  67  C.  C.  A. 
466,  majority  holding  where  stevedore  injured  by  pulling  out  of  splicing 
in  cable  and  day  prior  only  visual  inspection  of  cable  made,  whereas 
removal  of  covering  of  splice  would  have  shown  defect,  ship  was 
negligent. 

Denied  in  Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  282,  283,  1  L.  B.  A. 
(N.  S.)  288,  68  C.  C.  A.  26,  reasonable  care  is  that  care  which  prudent 
railway  officials  exercise  under  like  circumstances  in  selection  of  compe- 
tent servants. 

To  say,  as  a  matter  of  law,  that  a  railroad  corporation  dlscliarged  Its 
obligation  to  an  employee,  by  exercising  such  care  as  like  corporations  are 
accustomed  to  obsenre,  would  go  far  toward  relieving  them  of  all  responsi- 
bility for  negligence. 

Approved  in  American  Car  &  Foundry  Co.  v.  Uss,  211  Fed.  868,  128 
C.  C.  A.  240,  fact  that  turntable  constructed  like  others  did  not  relieve 
employer  of  liability  for  its  defects ;  American  Locomotive  Co.  v.  White, 
205  Fed.  263,  264,  123  C.  C.  A.  464,  fact  that  plaintifiP  did  not  employ 
enstomary  method  of  doing  work  is  evidence  of  negligence;  Prattville 
Cotton  Mills  V.  McKinney,  178  Ala.  569,  59  South.  503,  master  cannot 
escape  liability  by  showing  that  similar  appliances  are  used  by  others; 
McDermott  v.  Severe,  25  App.  D.  C.  284,  evidence  of  general  custom 
of  other  railways  on  matter  of  constructions  is  not  conclusive;  O'Ncil 
V.  Potts,  130  Minn.  359,  153  N.  W.  858,  10  N.  C.  C.  A.  570,  upholding 
admission  of  evidence  establishing  practice  of  automobiles  signaling  to 
cars  in  rear  when  stopping;  Walker  v.  Holbrook,  130  Minn.  110,  153, 
N.  W.  307,  that  surgeon  followed  ordinary  custom  of  surgeons  in  simi- 
lar cases  is  not  conclusive  on  question  of  negligence;  Wiita  v.  Interstate 
Iron  Co.,  103  Minn.  309,  16  L.  E.  A.  (N.  S.)  128,  116  N.  W.  171,  gen- 
eral custom  is  not,  as  a  matter  of  law,  in  itself  due  care;  Kremkoski  v. 
Great  Northern  Ry.  Co.,  101  Minn.  504,  112  N.  W.  1026,  held  not  negli- 
gent to  follow  custom  that  had  been  successfully  used  for  twenty  years ; 
Hilton  V.  Fitchburg  R.  R.  Co.,  73  N.  H.  117,  59  Atl.  626,  where  black- 
smith usually  assisted  by  left-handed  helper  and  was  furnished  riglit- 
hander,  who  was  unskillful  in  striking  left-handed,  and  injured  black- 
smith, master  not  liable;  Ainsley  v.  John  L.  Roper  Lumber  Co.,  165 
K.  C.  128,  81  S.  E.  6,  use  of  known  and  approved  appliances  is  not  con- 
clusive on  question  of  negligence;  Bean  v.  Oceanic  Steam  Nav.  Co.,  24 
Fed.  126,  and  Norfolk  etc.  R.  R.  Co.  v.  Munnally's  Admr.,  88  Va.  550, 
14  S.  E.  368,  both  following  rule;  Carlson  v.  Wilkeson  Coal  etc.  Co.,  19 
Wash.  476,  53  Pac.  726,  holding  evidence  sufficient  to  establish  in- 
competency of  doortender. 
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Conflict  of  laws  as  to  fellow-servant  doctrine.  Note,  7  Ann.  Oas. 
257^ 

Evidence  of  specific  instances  to  prove  character.  Note,  14  L.  R.  A. 
(N.  S.)  757,  759. 

Questions  of  State  law  as  to  which  State  conrt  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  438. 

Miscellaneous.  Cited  in  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S. 
375,  87  L.  Ed.  777,  13  Sup.  Ct.  917,  as  having  discussed  question  of  lia- 
bility of  railway  as  one  of  general  law. 

107  U.  S.  463-466,  27  L.  Ed.  626,  2  Sup.  Ct.  473,  BAIJ>WXN'  ▼.  STAKE. 

DecisioB  of  State  court,  denying  right  asserted  under  a  patent  from  the 
United  States,  Is  reviewable  by  Supreme  Courts. 

Approved  in  Crystal  Springs  Land  etc.  Co.  ▼.  Los  Angeles,  82  Fed. 
119,  where  both  parties  claim  under  Mexican  grants,  confirmed  in  ac- 
cordance with  Guadalupe  Hidalgo  treaty,  and  the  controversy  is  as  to 
what  rights  were  confirmed,  no  Federal  question  arises. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R^  A. 
53. 

Decision  of  Land  Department  Is  conclusive  everywhere,  as  regards  all 
questions  of  fact,  e.  g.,  whether  party  liad  made  a  prior  declaratory  state- 
ment for  pre-emption  of  other  land. 

Approved  in  Estes  v.  Timmons,  12  Okl.  544,  73  Pac.  305,  and  Adams 
V.  Couch,  1  Okl.  34,  26  Pac.  1015,  both  following  rule;  Ross  v.  Stewart, 
227  U.  S.  535,  57  L.  Ed.  629,  33  Sup.  Ct.  345,  upholding  decision  of 
town-site  commission  where  no  answer  was  filed  after  notice  was  given 
of  such  failure ;  Hawley  v.  Diller,  178  U.  S.  490,  44  L.  Ed.  1162,  20  Sup. 
Ct.  991,  holding  decision  of  Secretary  of  Interior  reversing  decision  of 
land  commissioner  and  rejecting  and  canceling  an  entry  under  Timber 
and  Stone  Act  for  fraud  is  not  in  excess  of  jurisdiction  because  attor- 
ney general  did  not  join  in  consideration  of  matter;  Black  v.  Jackson, 
177  U.  S.  357,  44  L.  Ed.  805,  20  Sup.  Ct.  651,  holding  mandatory  in- 
junction to  establish  right  to  possession  of  land  claimed  as  homestead 
cannot  be  granted  by  Oklahoma  court  under  statute  abolishing  distinc- 
tion between  law  and  equity,  where  no  special  equitable  grounds  are 
shown;  United  States  v.  Primrose  Coal  Co.,  216  Fed.  557,  finding  of 
Land  Department  as  to  character  of  land  is  conclusive;  Miller  v.  Mar- 
gerie,  149  Fed.  697,  79  C.  C.  A.  382,  under  Comp.  Stats.  1901,  p.  1467, 
relating  to  trial  of  Alaska  town-site  contests  before  trustee,  decision  of 
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trustee  is  final  as  to  questions  of  fact  except  in  case  of  fraud  or  mis- 
take; Jeffords  v.  Hine,  2  Ariz.  166,  11  Pac.  365,  refusing  to  review 
decision  of  receiver  of  Land  Department  acting  as  register  under  de- 
partment's orders  in  controversy  as  to  right  to  possession  of  mining 
property;  Donohue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn.  244, 112  N.  W.  415, 
upholding  finding  of  Secretary  of  Interior  on  the  facts  in  indemnity  rail- 
road selection;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  751,  120  Pac.  1097. 
to  set  aside  department  findings  on  the  facts,  fraud  or  mistake  must  be 
shown;  Cagle  v.  Dunham,  14  Okl.  615,  78  Pac.  562,  refusing  to  set 
aside  Land  Department  decision  rendered  on  notice  and  full  hearing, 
on  allegation  of  perjury  committed  before  department ;  Paine  v.  Foster, 
9  Okl.  231,  262,  53  Pac.  114,  60  Pac.  25,  applying  rule  to  decision  of 
town-site  trustees;  King  v.  Thompson,  3  Okl.  648,  39  Pac.  467,  refusing 
to  charge  holder  of  legal  title  as  trustee  for  petitioner  for.  town  lot 
awarded  by  town-site  board  where  no  fraud  charged  to  have  been 
practiced  on  board  by  prevailing  party  and  findings  of  board  not  set 
out;  Great  Northern  Ry.  Co.  v.  Hower,  69  Wash.  384,  125  Pac.  161, 
upholding  determination  of  department  though  residence  erected  was 
not  on  land  entered;  Bishop  of  Nesqually  v.  Gibbon,  158  U.  S.  166,  89 
L.  Ed.  936,  15  Sup.  Ct.  784,  Aurora  Hill  etc.  Min.  Co.  v.  Eighty-five 
Min.  Co.,  12  Sawy.  363,  34  Fed.  520,  and  Peers  v.  Deluchi,  21  Nev.  169, 
26  Pac.  229,  all  following  rule;  Sanford  v.  Sanford,  139  U.  S.  647,  650, 
35  L.  Ed.  291,  292,  11  Sup.  Ct.  667,  668,  holding  determination  of  Land 
Department,  where  it  is  not  properly  before  it,  is  not  conclusive;  United 
States  V.  Lee  Hoy,  48  Fed.  828,  holding  presence  of  Chinaman  is  not 
unlawful,  because  permitted  by  collector  to  land  without  a  visaed  certifi- 
cate; Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  holding  annulment  of 
entry  by  land  officer,  after  land  has  been  paid  for,  but  before  title  has 
passed,  is  not  binding  on  the  courts ;  The  Murlington,  73  Fed.  262,  hold- 
ing decision  of  minister  of  marine,  under  Canadian  statute,  as  to  re- 
moval of  wreck,  will  protect  one  authorized  to  remove  same;  United 
States  V.  Chung  Shee,  76  Fed.  954,  22  C.  C.  A.  639,  holding  collector's 
decision  as  to  admission  of  immigrant,  is  conclusive;  Forbes  v.  Driscoll, 
4  Dak.  357,  31  N.  W.  644,  holding  courts  had  no  jurisdiction  to  try  right 
to  enter  land;  Knapp  v.  Thomas,  39  Ohio  St.  387,  48  Am.  Rep.  467, 
holding  physician's  certificate  upon  which  pardon  was  granted,  cannot 
be  impeached;  King  v.  Thompson,  3  Okl.  648,  39  Pac.  467,  Harrington 
V.  Wilson,  10  S.  D.  608,  74  N.  W.  1056,  and  Empey  v.  Plugert,  64  Wis. 
612,  25  N.  W.  563,  holding  court  will  not  disturb  decision  of  land  office, 
except  for  fraud,  mistake,  etc. ;  Wiseman  v.  Eastman,  21  Wash.  172,  37 
Pac.  401,  holding  land  office  can  pass  on  weight  of  evidence;  Caldwell 
V.  Bush,  6  Wyo.  354,  45  Pac.  490,  holding  land  commissioner,  before 
issuance  of  patent,  can  cancel  entry  of  public  land. 
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Party  having  filed  Ua  dodaratlaa  of  Intention  of  pre-emption  for  one 
tract  cannot  file  a  second  declaration  for  another  tract.. 

Approved  in  Sanford  v.  Sanford,  139  U.  S.  648,  35  L.  Ed.  292,  11 
Sap.  Ct.  668,  it  is  sufficient  if  there  be  such  addition  to  the  original  land 
applied  for  as'to  justify  designating  it  a  different  traet. 

107  U.  8.  466-478,  27  If.  Ed.  408^  2  Sup.  Ot.  267,  CLOSE  T.  GIENWOOD 


Seserved  power  to  alter,  amend  or  repeal  a  cocporate  eiiarter  awttiffilwie 
any  amendment  which  will  not  defeat  or  Impair  the  object  of  the  grant,  or 
any  vested  right,  and  which  the  legislature  may  deem  necessazy  to  secure 
either  that  object,  or  any  pnbUc  light. 

Approved  in  Fair  Haven  etc.  R.  R.  Co.  v.  City  of  New  Haven,  203 
U.  S.  389,  51  L.  Ed.  241,  27  Sup.  Ct.  74,  upholding  general  law  respect- 
ing pavement  of  street  railway  tracks  as  amendment  of  original  char- 
ter; Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  212,  48  L.  Ed. 
413,  24  Sup.  Ct.  245,  holding  section  3,  Cal.  Stats.  1862,  giving  super- 
visors control  of  water  rates,  prohibiting  reduction  below  one  and  one- 
half  per  cent  per  month  profit,  created  no  contract  of  State;  Liooker  v. 
Maynard  ex  rel.  Dusenbury,  179  U.  S.  52,  45  L.  Ed.  82,  21  Sup.  Ct  23, 
holding  statute  permitting  each  stockholder  to  cumulate  votes  upon  one 
or  more  candidates  for  directors  is  within  power  to  alter  or  amend 
charter;  Geiger- Jones  Co.  v.  Turner,  230  Fed.  246,  denying  validity  of 
Ohio  "Blue  Sky  Liaw"  as  amended;  Ozan  Lumber  Co.  v.  Biddie,  87 
Ark.  592,  113  S.  W.  798,  upholding  amendment  making  corporations 
liable  for  injuries  to  its  employees;  Wilmington  City  Ry.  Co.  v.  Wil- 
mington etc.  Ry.  Co.,  8  Del.  Ch.  492,  496,  46  Atl.  15, 16,  denying  validity 
of  tniffi'c  agreement  as  in  restraint  of  competition;  Attorney  General  v. 
Havenhill  Gaslight  Co.,  215  Mass.  402, 101  N.  E.  1065,  upholding  statute 
prohibiting  gas  company's  transferring  its  franchise  without  legislative 
authority;  New  York  Cent.  etc.  R.  R.  Co.  v.  Williams,  199  N.  Y.  117, 
139  Am.  St.  Bap.  850,  35  L.  B.  A.  (N.  S.)  549,  92  N.  E.  407,  upholding 
statute  requiring  pa3nnent  of  employees  semi-monthly  in  cash ;  New  York 
Cent.  etc.  R.  Co.  v.  City  of  New  York,  202  N.  Y.  225,  95  N.  E.  641,  con- 
struing franchise  of  railroad  with  reference  to  rights  over  city  streets; 
dissenting  opinion  in  Berea  College  v.  Kentucky,  211  U.  S.  67,  53  L.  Ed. 
90,  29  Sup.  Ct.  33,  majority  upholding  statute  permitting  segregation 
of  white  and  colored  pupils. 

Distinguished  in  Berea  College  v.  Kentucky,  211  U.  S.  57,  58  L.  Ed«  86, 
29  Sut>.  Ct.  33,  upholding  statute  permitting  education  of  both  white 
persons  and  negroes  by  the  same  corporation  in  different  localities. 

A  receiver  allowed  to  intervene  in  suit  against  owner  of  property,  who, 
upon  the  striking  out  of  his  cross-bill,  fails  to  file  a  second,  is  not  a  party 
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aggrieyed  by  Judgment  therein,  expressly  made  withoat  prejudice  to  his 
rights. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Bristol,  161  U.  S.  567,  38 
L.  Ed.  273,  14  Sup.  Ct.  440,  following  rule ;  Gibbs  t.  Baltimore  etc.  Gas 
Co.,  130  U.  S.  408,  32  L.  Ed.  984,  9  Sup.  Ct.  557,  holding  corporation 
cannot  disable  itself  by  contract  from  the  performance  of  public  duties ', 
Louisville  Water  Co.  v.  Clark,  143  U.  S.  14,  36  L.  Ed.  59.  12  Sup.  Ct. 
350,  holding  that  immunity  from  taxation  was  withdrawn  by  the  general 
revenue  act ;  United  States  v.  Union  Pac.  Ry.  Co.,  160  U.  S.  37,  40  L.  Ed. 
382,  16  Sup.  Ct.  204,  holding  Congress  could  not  amend  act  so  as  to 
impose  upon  railroad,  duties  foreign  to  objects  for  which  it  was  created ; 
Covington  v.  Kentucky,  173  U.  S.  239,  43  L.  Ed.  679,  19  Sup.  Ct.  386, 
holding  that  exemption  from  taxation  could  be  withdrawn;  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  647,  43  L.  Ed.  844,  19  Sup.  Ct.  386, 
holding  grant  of  immunity  from  taxation  for  a  designated  time  does 
not  take  it  out  o2  power  to  repeal  or  amend;  Commonwealth  v.  Farmers' 
Bank,  97  Ky.  626,  31  S.  W.  1021,  holding  that  exemption  of  banks  from 
municipal  taxation  was  irrevocable;  Attorney  General  v.  Looker,  HI 
Mich.  507,  69  N.  W.  932,  upholding  statute  giving  stockholders  right  of 
cumulative  voting;  Mayor  etc.  of  New  Yoric  v.  Twenty-third  Street  R. 
Co.,  113  N.  Y.  318,  21  N.  E.  62,  upholding  a  statute  requiring  a  street 
railway  to  pay  one  per  cent  of  its  gross  receipts  instead  of  a  license. 

One  who  deals  with  a  corporation  as  existing  In  fact  is  estopped  to 
deny,  as  against  the  corporation,  that  it  has  been  legally  organized. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  968,  denying  right  of  col- 
lateral attack  on  de  facto  corporations;  L.  D.  George  Lumber  Co.  v. 
Daugherty,  214  Fed.  962,  131  C.  C.  A.  264,  upholding  liability  of  de 
facto  consolidated  company  for  its  debts;  Wabash  Screen  Door  Co.  v. 
Black,  126  Fed.  727,  61  C.  C.  A.  639,  holding  competent  in  action  for 
injury  from  breaking  of  defective  pulley,  evidence  that  two  other  pul- 
leys similarly  constructed  had  broken  in  same  manner;  Metropolitan 
Loan  etc.  Co.  v.  Schaf  er,  44  App.  D.  C.  367,  one  permitting  another  to 
sell  property  under  claim  of  title  without  asserting  claim  is  estopped 
thereafter  from  doing  so;  Ohio  Nat.  Bank  v.  Central  Construction  Co., 
17  App.  D.  C.  641,  party  taking  corporate  note  as  security  is  estopped 
from  denying  corporate  existence;  Johnson  v.  Mason  Lodge  No.  33, 
I.  0.  0.  F.,  106  Ky.  846,  61  S.  W.  621,  holding  one  borrowing  money 
from  corporation  and  executing  his  note  therefor  cannot  deny  legality 
of  transaction;  Seven  Star  Grange  v.  Ferguson,  98  Me.  177,  56  Atl. 
649,  holding  one  acting  as  treasurer  of  grange,  presumably  legal  cor- 
poration, cannot  deny  corporate  capacity  to  sue  him  for  funds  held  as 
treasurer;  Cottentin  v.  Meyer,  80  N.  J  L.  64,  76  Atl.  342,  right  of 
estoppel  exists  where  there  is  no  colorable  organization;  Farmers'  etc. 
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Trust  Co.  V.  Toledp  etc.  Ry.  Co.,  67  Fed.  65,  holding  both  de  facto  cor- 
poration and  its  stockholders  were  estopped  to  deny  its  corporate  exists 
ence  to  avoid  the  bonds ;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  651,  hold- 
ing grantee  of  an  alleged  Spanish  grant,  who  had  paid  nothing  for  such 
grant  and  had  never  made  any  improvements  or  paid  taxes,  was  estopped 
from  claiming  the  title;  Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co., 
84  Fed.  543,  28  C.  C.  A.  202,  and  Toledo  etc.  R.  Co.  v.  Continental  Trust 
Co.,  96  Fed.  607,  36  C.  C.  A.  165,  both  holding  creditors  of  a  corporation 
are  estopped  to  deny  its  corporate  existence,  for  the  purpose  of  defeat- 
ing a  mortgage;  Fresno  Canal  etc.  Co.  v.  Warner,  72  Cal.  383,  14  Pac. 
39,  one  having  contracted  with  an  apparent  corporation  is  estopped  from 
denying  its  existence;  Bank  of  Shasta  v.  Boyd,  99  Cal.  605,  34  Pac.  337, 
holding  mortgagor  estopped  from  denying  corporate  existence  of  mort- 
gagee; Bates  V.  Wilson,  14  Colo.  168,  24  Pac.  104,  one  having  acted  as 
an  officer  is  estopped  to  deny  de  facto  existence  of  a  corporation  de 
jure;  Jenet  v.  Nims,  7  Colo.  App.  90,  43  Pac.  148,  parties  having  as- 
sumed to  act  as  officers  of  a  de  jure  corporation  are  estopped  to  deny 
their  official  character;  North  Hudson  Mut.  Bldg.  etc.  Assn.  v.  First 
Nat.  Bank,  79  Wis.  45,  11  L.  B.  A.  851,  47  N.  W.  304,  holding  associa- 
tion having  received  and  applied  the  money  to  a  legitimate  purpose,  is 
estopped  from  setting  up  want  of  power  to  make  loan. 

Estoppel  of  stockholder  to  deny  corporate  existence.  Note,  Ann. 
Gas.  1915A,  411. 

Estoppel  against  assertion  of  title  or  interest  in  realty  by  conceal- 
ing or  representing  it  to  be  in  another.  Note,  48  L.  R.  A.  (IT.  8.) 
749. 

Act  amendlxig  charter  of  cemetery  corporation,  and  provldlxig  tliat  ita 
property  should  be  managed  so  as  to  secure  the  equitable  rights  of  all  hav- 
ing any  vested  right  in  the  cemetery,  prescribing  method  of  electing  direc- 
tors and  apportioning  proceeds  of  sales,  held  valid  under  reserve  powep. 

Approved  in  McKee  v.  Chautauqua  Assembly,  130  Fed.  540,  65  C.  C.  A. 
8,  upholding  statute  consolidating  corporation  with  others  organized  for 
different  purposes  and  requiring  it  to  assume  their  liabilities,  where  such 
other  corporations  have  been  under  sole  control  of  its  own  board  of 
trustees ;  Davis  v.  Coventry,  65  Kan.  562,  70  Pac.  585,  holding  lot  own- 
ers in  cemeteries  are  members  of  corporation  and  entitled  to  vote  in 
election  of  officers  and  on  all  other  matters ;  Deposit  Bank  of  Owensboro 
V.  Daveiss  Co.,  102  Ky.  187,  39  S.  W.  1033,  holding  ^vhere,  under  Hewitt 
bill  of  1886,  banks  were  required  to  pay  taxes  at  rate  of  seventy-five 
cents  on  each  one  hundred  dollar  share,  in  full  of  all  State,  county  and 
city  taxes,  and  later  Constitution  changed  tax  so  that  property  became 
subject  to  taxation  at  same  rate  asS  individuals,  there  was  no  impair- 
ment of  contracts;   6re|G:ory  v.  Chapman,  119  Md.  506,  87  Atl.  526, 
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upholding  right  of  creditors  to  share  equally  in  distribution  of  assets 
of  insolvent  cemetery  corporation;  East  Ridgelawn  Cemetery  Co.  v. 
Frank,  77  N.  J.  Eq.  39,  76  Atl.  1008,  defining  cemetery  association; 
Oakland  Cemetery  Co.  v.  People's  Cemetery,  93  Tex.  674,  57  S.  W.  29, 
holding  unsold  lots  in  cemetery  not  subject  to  sale  on  execution  against 
company,  and  purchasers  at  such  cannot  transfer  title  to  new  company 
organized  to  carry  out  same  trust. 

Protection   of    corporations  from  special  and    hostile  l^slation. 
Note,  62  AnL  St.  Rep.  172. 

Dedication  and  abandonment  of  land  for  cemetery  purposes.    Note, 
15  Ann.  Gas.  172. 

Regulations  of  burials  and  cemeteries.    Note,  27  L.  R.  A.  (IT.  S.) 
262. 

Miscellaneous.    Cited  in  Clark  y.  Rahway  Cemetery  Co.,  69  N.  J.  Eq. 
640,  61  Atl.  263. 

107  U.  S.  478-484,  27  If.  Ed.  529,  2  Sup.  Ot.  814,  WIUiIAMS  T.  JACKSON. 

By  trust  deed  duly  recorded,  land  was  conveyed  to  trustees  In  fee,  who 
were  ftuthorlzed  to  release  it  to  grantor  upon  payment  of  negotiable  note 
secured  thereby.  Before  note  was  paid  it  was  negotiated,  a  deed  of  release, 
reciting  that  it  had  been  paid,  was  made  to  grantor  by  trustees  and  payee, 
and  recorded;  and  grantor  executed  a  like  trust  deed.  Held,  that  note  se- 
cured hy  the  second  deed  was  entitled  to  priority  of  payment  over  the  first, 
though  in  bona  fide  hands. 

Approved  in  Mann  v.  Jummel,  183  111.  530,  66  N.  E.  163,  reaffirming 
rule;  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co.,  199  U.  S. 
261,  50  L.  Ed.  178,  26  Sup.  Ct.  26,  deed  from  trustee  in  mortgage  con- 
veys whatever  title  he  had,  though  it  recites  decree  of  foreclosure; 
Porter  v.  Stuart,  227  Fed.  842,  upholding  priority  of  second  mortgage 
over  first,  release  of  which  had  been  wrongfully  obtained ;  In  re  Buchner, 
206  Fed.  469,  123  C.  C.  A.  622,  applying  rule  where  reconveyance  was 
not  recorded;  Fountain  v.  Pateman,  189  Ala.  163,  66  South.  79,  pro- 
tecting innocent  purchaser  of  legal  title  against  prior  equities  of  which 
he  had  no  notice ;  Newman  v.  Fidelity  Savings  etc.  Co.,  14  Ariz.  369,  128 
Pac.  66,  mortgage  must  be  recorded  to  give  priority  over  subsequent 
liens;  Talbott  v.  Pickford,  36  App.  D.  C.  287,  release  held  to  protect 
subsequent  mortgagee  for  value;  Chesapeake  Beach  Ry.  Co.  v.  Washing- 
ton etc.  R.  R.  Co.,  23  App.  D.  C.  699,  upholding  title  passed  by  trustee 
in  breach  of  his  trust;  Crandall  v.  Lynch,  20  App.  D.  C.  79,  upholding 
title  granted  by  trustee  in  action  of  ejectment;  Frey  v.  Allen,  9  App. 
D.  C.  406,  legal  title  passes  notwithstanding  breach  of  trust;  Pierce  v. 
Jacobs,  7  Mackey  (D.  C),  499,  upholding  conveyance  of  different  title 
XI— 74 
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by  trustees  than  that  formerly  held;  Havighorst  v.  Bowen,  214  111.  96, 
73  N.  E.  404,  where  record  beneficiary  of  trust  deed  acquired  fee  by 
deed  from  grantor  of  trust  deed  and  trustee  released  deed  before  notes 
secured,  which  were  held  by  another  as  collateral,  were  due,  fact  that 
record  shows  notes  not  due  does  not  charge  subsequent  lienholder  with 
notice  of  improper  discharge ;  Hennigs  v.  Paschke,  9  N.  D.  497,  84  N.  W. 
353,  holding  purchaser  of  notes  secured  by  mortgage,  by  neglecting  to 
record  assignment  of  same,  forfeited  rights  under  mortgage  as  against 
purchaser  in  good  faith  in  reliance  on  l^al  title;  Marling  v.  Nommensen, 
127  Wis.  370,  106  N.  W.  846,  where  assignment  of  mortgage  to  plain- 
tiff not  recorded  till  after  sale  by  owner,  and  at  time  of  sale  mortgagee 
released  mortgage  on  payment  of  debt,  and  absconded,  plaintiff  estopped 
to  enforce  mortgage  against  purchaser;  Evans  v.  Roanoke  etc  Bank, 
96  Va.  300,  303,  28  S.  E.  324,  325,  following  rule;  Townsend  v.  Little, 
109  U.  S.  512,  27  L.  Ed.  1015,  3  Sup.  Ct.  362,  purchaser  for  value  with- 
out notice  of  a  prior  equitable  right,  obtaining  the  legal  estate  at  time 
of  purchase,  is  entitled  to  a  priority  in  equity  as  well  as  law ;  Connecticut 
etc.  Ins.  Co.  v.  Talbot,  113  Ind.  382,  3  Am.  St.  Rep.  662,  14  N.  E.  590, 
holding  subsequent  mortgagee  was  justified  in  relying  upon  recorded 
release  of  prior  mortgage ;  Livermore  v.  Maxwell,  87  Iowa,  714,  55 
N.  W.  40,  holding  mortgage  accepted  upon  faith  of  satisfaction  of  trust 
deed  recorded  by  trustee,  was  a  superior  lien  to  an  unrecorded  assign- 
ment of  trust  deed ;  Day  v.  Benton,  102  Iowa,  487,  68  Am.  St.  Rep.  46S, 
71  N.  W.  540,  holding  purchaser  in  good  faith  conveyed  by  a  trust  deed, 
who  relies  upon  a  recorded  satisfaction,  is  entitled  to  protection ;  Swasey 
V.  Emerson,  168  Mass.  121,  60  Am.  St.  Rep.  370,  46  N.  E.  427,  holding 
grantee  of  land  is  not  called  on  to  inquire  about  a  trust  unless  he  has 
had  notice ;  Pickf ord  v.  Peebles,  7  S.  D.  172,  63  N.  W.  781,  holding  pur- 
chaser of  note,' having  failed  to  record  an  assignment  of  the  trust 
security,  could  not  enforce  his  lien  against  an  innocent  purchaser  of  the 
property;  dissenting  opinion  in  Wasserman  v.  Metzger,  105  Va.  769, 
771,  54  S.*  E.  901,  where  A  executed  two  notes  secured  by  trust  deed, 
and  on  payment  of  one  it  was  returned  to  him  uncanceled,  and  B, 
colluding  with  A,  went  to  trustee  and  demanded  sale  under  such  note, 
and  on  getting  trustee's  deed  B  made  trust  deed  to  another  and  con- 
veyed land  to  A's  wife,  she  assuming  last  debt,  which  she  did  not  pay, 
she  was  not  bona  fide  purchaser  for  value. 

Distinguished  in  Weldon  v.  Tollman,  67  Fed.  989,  16  C.  C.  A.  138, 
where  payee  of  note  was  a  party  to  quitclaim  deed. 

When  beneficiaries  are  bound  by  acts  of  trustees  in  contravention 
of  their  trusts.    Npte,  63  Am.  St.  Rep.  472. 

Rights  of  assignee  of  mortgage  as  against  subsequent  bona  fide 
purchasers  or  encumbrancers  relying  on  apparent  discharge. 
Note,  15  L.  R.  A.  (N.  S.)  1027. 
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Upon  bill  in  equity  hj  holder  of  debt  secured  hy  trust  deed»  to  set  aside 
a  release  negUgently  executed  by  trustees  to  grantor,  plaintiff  cannot  have 
a  decree  for  the  payment  of  Us  debt  by  tmstee  personally. 

Approved  in  Mann  v.  Jnmmel,  183  HI.  532,  56  N.  E.  163,  reaffirming 
rule;  Reed  v.  Jennings,  196  111.  479,  63  N.  E.  1007,  holding  where  re- 
corded trust  deed  authorized  release  on  payment  of  specified  sum  and 
purchaser  of  sum  of  lots,  knowing  that  sums  paid  were  not  sufficient 
to  diseliaxge  lots  from  trust  deed,  procured  release  from  trustee  with- 
out authority  from  holders  of  notes  secured  and  without  compliance 
with  deed,  release  will  be  canceled ;  Merriman  v.  Chicago  etc.  R.  Co.,  64 
Fed.  551,  14  C.  C.  A.  36,  dismissing  bill  as  being  multifarious;  Security 
StfV.  etc.  Assn.  v.  Buchanan,  66  Fed.  801,  14  C.  C.  A.  97,  holding  that 
a  legal  cause  cannot  be  grafted  on  to  a  bill  in  equity. 

Miscellaneous.  Cited  in  Marling  v.  Nommensen^  127  Wis.  367,  106 
N.  W.  845,  maker  of  negotiable  note  can  satisfy  it  only  by  payment 
to  owner  at  that  time  or  to  his  authorized  agent,  whether  note  secured 
by  mortgage  or  not. 

107  U.  S.  486^11,  27  L.  Bd.  837,  1  Sup.  Ot  682,  BUN  ICXTTUAL  INS.  00.  T. 
OCEAN  INS.  00. 

In  admiralty  causes,  Supreme  Oourt,  upon  appeal,  can  only  determine 
questions  of  law  arising  upon  record,  Including  the  mllngs  of  Circuit  Court 
presented  In  a  bill  of  exceptions,  the  facts  as  found  below  axe  concluslYe. 

Approved  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  734, 
68  C.  C.  A.  89,  determining  conclusiveness  of  findings  of  fact  in  law 
action  tried  to  court;  The  City  of  New  York,  147  U.  S.  76,  87  L.  Ed. 
87,  13  Sup.  Ct.  213,  and  RaUi  v.  Troop,  157  U.  S.  417,  89  L.  Ed.  755,  15 
Sup.  Ct.  669,  both  following  rule;  The  Connemara,  108  U.  S.  359,  27 
L.  Ed.  754,  2  Sup.  Ct.  758,  holding  decree  of  salvage  cannot  be  altered 
for  excess,  unless  so  great  as  to  be  unjustified  by  rules  of  law;  The 
Gazelle  and  Cargo,  128  U.  S.  484,  32  L.  Ed.  499,  9  Sup.  Ct.  141,  omission 
of  Circuit  Court  to  make  finding  can  only  be  availed  of  by  bill  of 
exceptions. 

In  admiralty  causes,  Jurisdiction  of  appellate  court  to  determining  ques- 
tions of  law  arising  upon  tbe  record  may  be  predicated  of  facts  which  ap- 
pear In  any  part  of  It,  whether  admitted  In  the  pleadings  or  by  stipulation, 
or  found  by  the  court. 

Approved  in  The  Edwin  I.  Morrison,  163  U.  S.  216,  88  L.  Ed.  694,  14 
Sup.  Ct.  829,  holding  findings  determined  by  the  interpretation  which 
the  law  put  upon  the  circumstances  of  the  transaction  are  open  to  re- 
vision ;  Williams  v.  United  States,  137  U.  S.  136,  84  L.  Ed.  598,  11  Sup. 
Ct.  51,  holding  Court  of  Claims  did  not  err  in  refusing  to  find  Colonel 
Taylor  was  an  ofiicer  in  the  Continental  army  on  said  date. 
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As  regards  duty  of  disclosing  all  materiM  facts,  contract  of  relnsniance 
does  not  differ  from  original  Imsurance. 

Approved  in  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co.,  117  U.  S.  323, 
29  L.  Ed.  879,  6  Sup.  Ct.  755,  holding  common  carrier  can  insure  goods. 

Contract  of  reinsurance  and  the  remedies  of  the  parties.    Note,  45 
Am.  St.  Rep.  444. 

Exaction  of  information  In  soma  Instances  may  be  greater  in  reinsur- 
ance than  in  original  Insurance.  In  the  former,  yarty  seeking  to  shift  the 
risk  must  communicate  his  knowledge  of  the  character  of  the  original  bu 
snred,  where  likely  to  influence  Judgment  of  underwriter. 

Approved  in  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Barrett,  190  Fed.  123,  111 
C.  C.  A.  158,  special  finding  may  be  reviewed  without  bill  of  exceptions. 

Distinguished  in  Commercial  Fire  Ins.  Co.  v.  Allen,  80  Ala.  577,  1 
South.  206,  holding  that  erection  of  party-wall  does  not  show  that  in- 
sured's interest  in  his  property  is  other  than  unconditionaL 

Reinsurer's  liability.    Note,  8  L.  R.  A.  (N.  S.)  85S. 

Assured  will  not  be  permitted  to  urge,  as  an  excuse  for  his  omission  to 
communicate  material  facts,  that  they  were  actually  known  to  underwriters, 
unless  it  appears  hitter's  knowledge  was  as  particular  and  full  as  bis  own 
Information. 

Approved  in  Cable  v.  United  States  Life  Ins.  Co.,  Ill  Fed.  31,  49 
C.  C.  A.  216,  holding  insurer  not  liable  where  policy  delivered  to  in- 
sured's agent  after  inquiry  as  to  insured's  condition  and  agent  made 
misleading  answer;  Dupuy  v.  Delaware  Ins.  Co.,  63  Fed.  688,  holding 
false  statement  of  insured's  interest  by  agent  will  not  avoid  the  policy; 
Penn  Mut.  life  Ins.  Co.  v.  Mechanics'  Saving  etc.  Co.,  72  Fed.  433,  434, 
38  L.  R.  A.  65,  19  C.  C.  A.  286,  holding  question  as  to  occupation  does 
not  compel  bank  teller  to  disclose  that  he  is  an  habitual  embezzler. 

Distinction  between  presumption  of  law  and  presumption  of  fact. 
Note,  Ann.  Gas.  1918B,  898. 

Miscellaneous.  Cited  in  Barrow  v.  Territory,  13  Ariz.  304,  114  Pac. 
976,  defining  "rebuttable  presumption";  Continental  Ins.  Co.  v.  Aetna 
Life  Ins.  Co.,  138  N.  T.  22,  33  N.  E.  726,  to  point  that  risk  is  defined 
as  the  liability  described  on  the  face  of  the  contract. 

107  U.  S.  612-619,  27  If.  Ed.  497,  2  Sup.  Ct.  366,  THE  ABBIATIO. 

Under  act  of  1876,  in  cases  of  admiralty  and  maritime  jurisdiction,  on 
Instance  side  of  court,  the  finding  has  the  effect  of  a  special  verdict,  open 
to  consideration  on  appeal. 

Approved  in  The  Gazelle  and  Cargo,  128  U.  S.  484,  32  L.  Ed.  499.  9 
Sup.  Ct.  141,  and  The  Map:gie  J.  Smith,  123  U.  S.  352,  31  L.  Bd.  177^ 
8  »Sup.  Ct.  160,  both  following  rule. 
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"When  a  steamer  is  nearlng  another  Yessel,  and  there  Is  danger  of  col- 
lision from  continuing  at  same  rate  of  speed,  it  is  her  duty  to  slacken  speed, 
and,  if  necessary,  reTexse  her  engines,  and  move  backward. 

Approved  in  The  Havana,  54  Fed.  415,  following  rule;  The  Wydale, 
37  Fed.  719,  holding  each  was  at  fault  for  not  reversing  engines  and 
giving  the  danger  signal. 

Sailing  vessel  meeting  a  steamer  should  keep  her  course,  and  where  she 
did  not  do  this,  but  embarrassed  action  of  steamer  by  her  ftequent  changes^ 
she  is  liable. 

Approved  in  The  Europa,  116  Fed.  699,  holding  sailing  vessel  not 
justified  in  changing  course  when  nearly  ahead  of  closely  approaching 
steamer,  because  of  mere  apprehension  of  danger;  The  £.  A.  Packer, 
140  U.  S.  366,  36  L.  Ed,  457,  11  Sup.  Ct,  796,  holding  claimant  was 
entitled  to  a  finding  that  vessel  changed  her  course ;  The  Brittannia,  34 
Fed.  551,  holding  vessel  at  fault  in  slackening  her  headway;  The  Ludvig 
Holberg,  36  Fed.  917,  holding  collision  was  due  to  lack  of  proper  fog 
signals;  The  Alene,  74  Fed.  271,  holding  schooner  changing  her  course 
liable. 

Duty  of  sailing  vessel  to  hold  her  course.    Note,  75  Am.  Dec.  603. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Eep. 
48. 
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Insane  person  is  admissible  as  witness  if  he  have  suffldent  understand- 
ing to  apprehend  the  obligation  of  an  oath,  and  be  capable  of  giving  a  cor- 
rect account  of  the  matters  which  he  has  seen  or  heard  in  reference  to  the 
questions  at  issue. 

Approved  in  Hart  v.  Miller,  29  Ind.  App.  246,  64  N.  E.  247,  holding 
guardian  of  lunatic  cannot  claim  on  trial  of  claim  against  ward 's  estate 
that  his  ward  was  not  incompetent  to  testify  because  he  was  not  insane. 

Competency  of  insane  person  as  witness.    Note,  Ann.  Oaa.  1913E, 
825,  326,  327. 


Whether  a  lunatic  has  sufficient  understanding  to  be  competent  witni 
Is  a  question  to  be  determined  by  the  court. 

Approved  in  People  v.  Tyree,  21  Cal.  App.  706,  132  Pac.  786,  burden 
of  proving  incompetency  is  on  party  asserting  same;  Crements  v.  Mo* 
Qinn,  4  Cal.  Unrep.  171,  33  Pac.  923,  fact  that  witness  has  been  in 
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insane  asylum  does  not  render  her  ineompetent ;  Cuesta  ▼.  Goldsmith, 
1  Ga.  App.  63,  64,  57  S.  E.  985,  986,  jury  determines  weight  to  be  given 
to  testimony  of  lunatic ;  State  v.  Simes,  12  Idaho,  314,  9  Ann.  Oas.  1216, 
85  Pac.  915,  permitting  leading  questions,  in  examination  of  feeble- 
minded witness;  People  y.  Enright,  256  HI.  231,  Ann.  Oaa.  1913£,  318, 
99  N.  E.  940,  objection  of  insanity  cannot  be  made  after  witness  has 
testified  without  objection;  Weeks  v.  State,  126  Md.  228,  94  Atl.  775, 
permitting  witness  to  testify  before  determining  competency  held  harm- 
less error;  State  y.  Berberick,  38  Mont.  443, 16  Ann.  Gall.  1077, 100  Pac. 
215,  admitting  confession  without  allowing  accused  to  show  he  was 
mentally  unsound  when  making  same  held  error;  Wright  v.  Southern 
Exp.  Co.,  80  Fed.  89,  Pittsburgh  etc.  Ry.  Co.  ▼.  Thompson,  82  Fed.  726, 
27  C.  C.  A.  333 ;  Worthington  v.  Mencer,  96  Ala.  314, 17  L.  B.  A.  408,  11 
South.  73,  and  Bowdle  v.  Detroit  etc.  Ry.  Co.,  103  Mich.  280,  50  Am.  St. 
Rep.  371,  61  N.  W.  531;  State  v.  Brown,  2  Marv.  (Del.)  392,  36  Atl. 
461,  court  dividing  as  to  competency  of  witness;  Pease  v.  Burrowes,  86 
Me.  175,  29  Atl.  1061,  holding  cross-examination  of  witness  that  shows 
mental  illusion  is  competent  for  the  consideration  of  the  jury;  State  ▼. 
Hayward,  62  Minn.  495,  65  N.  W.  69,  holding  court  may  refuse  to  hear 
evidence  of  the  insanity  of  ancestors  of  witness;  Territory  v.  Padilla, 
8  N.  M.  520,  46  Pac.  348,  holding  court  should  have  instructed  as  to 
sanity  of  witness. 

Admissibility  of  evidence  of  insane  witness.    Note,  28  Am.  St.  Rep. 
942. 

Effect  of  insanity  on  competency  of  witness.    Note,  37  L.  B.  A.  423. 

The  frequency  of  accidents  at  a  particular  place  held  admissible  in  suit 
against  municipality  for  injury  caused  by  a  defective  sidewalk. 

Approved  in  Vos  v.  Carroll,  123  Fed.  1008,  and  City  of  Guthrie  v. 
Shaffer,  7  Okl.  467,  54  Pac.  701,  both  following  rule;  United  States  v. 
Great  Northern  Ry.  Co.,  220  Fed.  634,  admitting  evidence  of  other  acci- 
dents through  bursting  of  air  hose;  Evans  v.  Erie  R.  Co.,  213  Fed.  133, 
129  C.  C.  A.  375,  admitting  evidence  of  other  accidents  to  show  danger- 
ous crossings;  Otis  Elevator  Co.  v.  Luck,  202  Fed.  455,  120  C.  C.  A. 
558,  evidence  of  similar  accident  occurred  through  defectiveness  of  same 
hook  is  admissible ;  City  of  Winona  v.  Botzet,  169  Fed.  327,  23  L.  R.  A. 
(N.  S.)  204,  94  C.  C.  A.  563,  admitting  evidence  that  horses  had  been 
frightened  by  same  whistle;  Chicago  Great  Western  Ry.  Co.  v.  Mc- 
Donough,  161  Fed.  668,  88  C.  C.  A.  517,  admitting  evidence  of  similar 
injuries  in  action  for  injuries  sustained  by  boiler  explosion;  Town  of 
Meeker  v.  Fairfield,  25  Colo.  App.  199,  136  Pac.  475,  admitting  evidence 
of  others  slipping  on  sidewalk  upon  issue  of  notice  of  defective  con- 
dition thereof;  Great  Falls  etc.  R.  Co.  v.  Hill,  34  App.  D.  C.  310,  evi- 
dence of  custom  in  getting  off  cars  on  wrong  side  admissible;  District 
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of  Columbia  v.  Doryee,  29  App.  D.  C.  331,  permitting  evidence  showing 
pedestrians  had  frequently  stumbled  oyer  obstacle  in  sidewalk;  Domer 
V.  District  of  Columbia,  21  App.  D.  C.  293,  notice  of  dangerous  con- 
dition of  sidewalk  imputed  by  its  long  existence;  City  of  Covington  ▼. 
Visse,  168  Ky.  136,  164  S.  W.  332,  admitting  evidence  that  others  had 
stumbled  over  obstruction  on  sidewalk;  Yates  v.  Covington,  119  Ky. 
232,  83  S.  W>  693,  applying  rule  in  action  against  city  for  injuries  caused 
by  defective  sidewalk;  Woodworth  v.  Detroit  United  Ry.,  153  Mich. 
Ill,  116  N.  W.  660,  admitting  evidence  that  other  rigs  had  been  struck 
at  same  crossing;  Charlton  v.  St.  Louis  etc.  R.  Co.,  200  Mo.  442,  98 
S.  W.  538,  reversing  judgment  for  failure  to  admit  evidence  that  an- 
other had  been  hit  by  crane,  as  showing  its  nearness  to  track ;  McGinnis 
V.  R.  M.  Rigby  Printing  Co.,  122  Mo.  App.  239,  99  S.  W.  8,  admitting 
evidence  that  another  had  been  injured  by  revolving  shaft;  Franklin 
V.  Missouri,  K.  &  G.  Ry.  Co.,  97  Mo.  Ak>.  480,  71  S.  W.  541,  holding 
where  master  furnished  lot  of  mauls  from  which  servant  selected  one, 
by  reason  of  defect  in  which  he  was  hurt,  he  may  show  that  whole  lot 
where  chipped  and  slivered;  Qolden  v.  Chicago  etc.  Ry.  Co.,  84  Mo.  App. 
66,  holding  where  pleading  raises  issue  whether  object  in  highway  is 
calculated  to  frighten  horses,  evidence  that  it  had  frightened  other 
horses  than  those  invc^ved  in  case  is  admissible ;  PuUen  v.  City  of  Butte, 
46  Mont.  64,  121  Pao.  880,  admitting  evidence  that  others  had  stumbled 
in  same  place  on  sidewalk;  Aloott  v.  Public  Service  Corp.,  78  N.  J.  L. 
486, 138  Am.  St.  Rep.  619,  32  L.  B.  A.  (N.  S.)  1084,  74  Atl.  601,  evidence 
of  same  condition  of  defective  switch  track  both  prior  and  subsequent 
to  injury  admissible;  Powell  v.  Nevada  etc.  Ry.  Co.,  28  Nev.  63,  78  Pac. 
979,  in  action  for  injuries  caused  by  fall  from  cart  when  horse  fright- 
ened by  defendant's  steam  whistle,  evidence  of  frightening  of  other 
team  admissible;  City  of  Chickasha  v.  White,  46  Okl.  636, 146  Pac.  679, 
580,  admitting  evidence  of  prior  accidents  from  similar  conditions  of 
streets;  Nashville  R.  R.  Co.  v.  Howard,  112  Tenn.  116,  64  L.  B.  A.  487, 
78  S.  W.  1100,  in  action  for  injuries  to  street-car  passenger  owing  to 
sudden  jolting  of  car  caused  by  defective  track,  evidence  of  others  that 
they  had  been  nearly  thrown  from  car  at  that  point  on  other  occasions 
is  admissible;  Powhatan  Lime  Co.  v.  Whetzel's  Admx.,  118  Va.  171, 
86  S.  £.  902,  admitting  evidence  of  other  accidents  at  place  where  ser- 
vant was  killed ;  Meyers  v.  Falk,  99  Va.  388,  389,  38  S.  E.  179,  holding 
master's  knowledge  of  incompetency  of  servant  or  of  defects  in  machin- 
ery may  be  established  either  by  actual  knowledge,  or  such  frequent  acts 
of  incompetency  on  part  of  servant,  or  existence  of  defects  for  such 
length  of  time  that  knowledge  would  be  presumed;  Beach  v.  City  of 
Seattle,  85  Wash.  388,  148  Pac.  42,  eight  months  not  sufficient  lapse  of 
time  to  render  evidence  inadmissible  if  conditions  unchanged;  Blair  v. 
Seattle  Electric  Co.,  67  Wash.  473,  Ann.  Oas.  191SD,  529,  122  Pac.  360, 
admitting  evidence  of  other  horses  having  shoes  caught  in  same  track; 
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Smith  V.  Seattle,  33  Wash.  485,  74  Pac.  675,  evidence  that  others  at 
other  times  had  fallen  on  obstruction  in  street  by  which  plaintiff  injured 
was  admissible ;  Piper  v.  Spokane,  22  Wash.  150,  60  Pac.  139,  admitting, 
in  action  against  city  for  damages  for  injuries  received  through  de- 
fective sidewalk,  evidence  to  show  that  others  had  fallen  at  same  place 
within  short  time  of  plaintiff's  injury;  Osborne  v.  Detroit,  32  Fed.  37, 
Chicago  etc.  Ry.  Co.  v.  Netolicky,  67  Fed.  672,  14  C.  C.  A.  615,  Golden 
V.  City,  54  Mo.  App.  115,  and  Lake  Shore  etc.  R.  R.  Co.  v.  Beall,  13 
Ohio  C.  C.  607,  all  following  rule ;  Patton  v.  Southern  Ry.  Co.,  82  Fed. 
984,  27  C.  C.  A.  287,  holding  happening  of  an  accident  reveals  defect, 
which  company  should  have  corrected;  Birmingham  etc.  Ry.  Co.  v.  Alex- 
ander, 93  Ala.  137,  9  South.  527,  and  City  of  Bloomington  v.  Legg,  151 
111.  13,  42  Am.  St.  Rep.  217,  37  N.  E.  697,  admitting  evidence  of  similar 
injuries  from  like  causes;  Fort  Wajme  v.  Coombs,  107  Ind.  87,  7  N.  E. 
750,  admitting  evidence  of  break  in  sewer  one  hundred  and  twenty  feet 
from  break  which  caused  the  injury ;  Hunt  v.  Dubuque,  96  Iowa,  316,  65 
N.  W.  320,  admitting  evidence  to  show  condition  of  sidewalk  at  time 
of  accident ;  Nave  v.  Flack,  90  Ind.  214,  and  City  of  Topeka  v.  Sherwood, 
39  Kan.  696,  18  Pac.  936,  admitting  proof  of  similar  accidents ;  Missouri 
etc.  Ry.  Co.  v.  Neiswanger,  41  Kan.  628,  13  Am.  St.  Rep.  310,  21  Pac. 
584,  admitting  evidence  that  others  had  fallen  from  same  part  of  plat- 
form; Bemis  v.  Temple,  162  Mass.  346,  26  L.  B.  A.  256,  38  N.  E.  972, 
admitting  evidence  that  ordinarily  gentle  horses  have  become  frightened 
at  same  flag;  Shea  v.  Glendale  Elastic  Fabrics  Co.,  162  Mass.  466,  38 
N.  E.  1124,  admitting  evidence  that  other  x>ersons  working  in  same  room 
under  similar  conditions  had  been  previously  poisoned;  Smith  v.  Sher- 
wood, 62  Mich.  165,  28  N.  W.  809,  admitting  evidence  that  other  horses 
had  taken  fright  at  same  hole  in  bridge ;  Lombar  v.  East  Tawas,  86  Mich. 
20,  48  N.  W.  949,  admitting  evidence  that  others  had  previously  stepped 
in  same  ^ole  in  sidewalk ;  Ashtabula  v.  Bartram,  3  Ohio  C.  C.  644, 
admitting  evidence  that  other  vehicles  had  been  precipitated  down  the 
hill  when  fence  was  in  same  condition;  Turner  v.  Goldsboro  Lumber 
Co.,  119  N.  C.  401,  26  S.  E.  25,  admitting  evidence  that  once  before  an 
employee  had  been  similarly  injured;  Thomas  v.  Springville  City,  9 
Utah,  430,  35  Pac.  504,  admitting  evidence  that  other  horses  had  been 
frightened  at  same  hole. 

Distinguished  in  Gillrie  v.  City  of  Lockport,  122  N.  Y.  407,  25  N.  E. 
358,  rejecting  evidence  of  previous  accident  at  same  place,  when  it  was 
not  shown  that  ice  was  due  to  defect  in  sidewalk;  Lake  Shore  etc.  Ry. 
Co.  V.  Gaffney,  9  Ohio  C.  C.  40,  rejecting  evidence  that  others  had  been 
injured  at  same  crossing;  Galveston  etc.  Ry.  Co.  v.  Ford  (Tex.  Civ. 
App.),  46  S.  W.  78,  rejecting  evidence  of  subsequent  derailment  at  same 
place,  not  due  to  the  track;  Hurd  v.  Union  Pac.  Ry.,  8  Utah,  244,  30 
Pac.  983,  holding  it  inadmissible  to  show  in  defense  that  other  engines, 
not  defective,  had  moved  without  human  agency. 
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Disapproved  in  Calcaterra  v.  lovaldi,  123  Mo.  App.  352, 100  S.  W.  676, 
refusing  evidence  that  barrel  had  fallen  out  of  window  in  similar  way 
prior  to  accident. 

Denied  in  Moore  ▼.  City  of  Richmond,  85  Va.  541,  8  S.  E.  391,  re- 
jecting evidence  that  party  had  fell  in  satne  hole  same  night. 

Evidence  of  former  accidents  and  subsequent  repairs  in  action  of 
negligence.    Note,  44  Am.  Bep.  694. 

Admissibility  of  evidence  of  prior  accidents  at  same  place  in  action 
for  injuries  sustained  by  defective  street  or  highway.  Note,  16 
Ann.  Oafl.  636. 

Admissibility  of  evidence  of  condition  before  and  after  accident  of 
property  whose  defects  alleged  to  have  caused  injury.  Note,  32 
L.  B.  A.  (N.  S.)  1104, 1111,  1114,  1117. 

Admissibility  of  fact  collateral  to  issue.    Note,  11  £.  B.  0.  243,  245. 
Municipal   liability   for   ice    on   streets   or   sidewalks.     Note,    21 
L.  B.  A.  267. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note,  20  L.  B.  A.  (N.  S.)  668. 

107  V.  a  626-629,  27  L.  Ed.  621,  2  Sup.  Ot.  802,  McLAUGHLIN  ▼.  XJNITED 
STATES. 

Befusing  to  reverse  where  objection  that  there  was  not  sufllcient  evi- 
dence to  show  suit  was  instituted  under  the  authority  of  the  attorney  gen- 
eral was  not  raised  below,  and  certified  copy  of  letter  ttom  attorney  general 
authorising  the  suit  was  produced  in  Supreme  Oourt. 

Approved  in  Causey  v.  United  States,  240  U.  S.  402,  60  L.  Ed.  713, 
36  Sup.  Ct.  367,  following  rule;  State  v.  Hackley,  Hume  &  Joyce,  119 
La.  487,  44  South.  273,  sustaining  authority  of  attorney  general  to  move 
for  a  continuance;  City  of  Charleston  v.  Ldttlepage,  73  W.  Va.  159,  51 
L.  B.  A.  (N.  S.)  853,  80  S.  E.  133,  indulging  presumption  that  attorney 
was  authorized  to  appear  for  city. 

Purchaser  of  land  which  he  knew  had  been  mined  for  cinnabar  is  not 
an  Innocent  holder;  and  hence,  where  government  patent  excepted  mineral 
lands  ftom  its  operation,  bill  will  lie  by  United  States  to  set  it  aside. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  710,  58 
If.  Ed.  1556,  34  Sup.  Ct.  907,  issuance  by  Land  Department  of  patent  to 
railroad  under  Grant  Act  of  1866,  §  3,  which  expressly  excludes  mineral 
lands  from  operation  of  act,  without  investigation  as  to  character  of 
land,  passes  title,  subject  to  government's  right  to  attack  patent  by 
direct  suit  if  land  was  known  to  be  mineral  when  patent  issued ;  Milner 
V.  United  States,  228  Fed.  438,  certificate  of  Land  Department  is  not 
conclusive  where  based  on  ex  parte  statements  of  proof  which  were 
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fraudulent ;  Mullan  v.  United  States,  U8  U.  S.  278,  80  L.  Ed.  17S,  6  Sup. 
Gt.  1045,  holding  United  States  could  maintain  bill  to  vacate  selection 
and  listing  of  coal  lands  in  California;  Colorado  Coal  etc.  Co.  ▼.  United 
States,  123  U.  S.  326,  31  L.  Ed.  189,  8  Sup.  Ct.  140,  holding  surface  in- 
dications of  coal  will  not  prevent  the  acquisition  of  lands ;  United  States 
V.' American  Bell  Telephone  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup. 
Ct.  810,  holding  patent  for  invention  can  only  be  set  aside  by  United 
States  for  dear  and  convincing  proof;  United  States  v.  Reed,  12  Sawy. 
104,  28  Fed.  486,  whether  land  is  mineral  depends  upon  whether  it  is 
more  valuable  for  that  than  for  agricultural  purposes;  Davis  v.  Weib- 
bold,  139  U.  S.  521,  35  L.  Ed.  243,  11  Sup.  Ct.  633,  and  United  States 
V.  Central  Pac.  R.  Co.,  84  Fed.  219,  holding  patent,  excepting  mineral 
lands,  is  invalid  if  issued  for  known  mineral  lands;  dissenting  opinion 
in  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  619,  majority  holding  that 
act  of  1864  applied  only  to  ''known"  mineral  lands. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  S.)  802. 

107  n.  8.  529-546,  27  L.  Ed.  424,  2  8up.  Ct.  704,  PANA  v.  BOWLER. 

Provisioii  in  charter  of  Illinois  8.  E.  Railway  Company,  limiting  dona- 
tions to  company  to  thirty  thousand  dollars,  held  removed  hy  amendatory 
act  of  1869. 

Approved  in  Wetzell  v.  Paducah,  117  Fed.  654,  holding  where  officers 
and  council  of  city  are  by  charter  given  such  powers  that  authority 
must  be  inferred  therefrom  to  determine  whether  necessary  conditions 
precedent  exist  to  authorize  issuance  of  bonds,  recital  by  officers  in 
bonds  that  all  conditions  have  been  performed  binds  city  in  favor  of 
bona  fide  purchaser;  Kearney  v.  Woodruff,  115  Fed.  95,  53  C.  C.  A.  117, 
holding  where  irrigation  aid  bonds  recited  issuance  after  submission  to 
popular  vote  of  certain  proposition,  it  is  no  defense  as  against  bona  fide 
purchaser  that  proposition  submitted  was  not  same  as  that  recited  in 
bonds;  Independent  School  Dist^.  v.  Rew,  111  Fed.  8,  55  L.  R.  A.  364, 
49  C.  C.  A.  198,  holding  certificate  on  municipal  bonds  that  they  have 
been  issued  pursuant  to  statute  for  purpose  of  funding  debt  estops 
municipality  from  denying  validity  of  debt;  Hughes  County  .v.  Living- 
ston, 104  Fed.  313,  43  C.  C.  A.  541,  holding  county  estopped  by  recital 
in  bonds  that  they  are  issued  in  pursuance  of  legislative  act  empower- 
ing county  to  issue  bonds  on  certain  conditions,  to  deny  existence  of 
conditions;  Board  of  Commrs.  of  Lake  County  v.'Sutliff,  97  Fed.  276, 
38  C.  C.  A.  167,  holding  where  Colo.  Laws  1877,  p.  218,  authoriaed  coun- 
ties to  issue  bonds  within  constitutional  limit  and  required  clerk  to  keep 
book  showing  amouht  of  indebtedness,  recitals  in  bonds  that  th^  were 
issued  in  conformity  with  statute  estopped  county  from  showing  limit 
of  indebtedness  was  exceeded,  where  clerk  kept  no  book;  Gassenheimer 
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V.  District  of  Columbia,  6  App.  D.  C.  117,  legislation  conferring  exclu- 
sive jurisdiction  on  one  court  ousts  jurisdiction  formerly  held  by  other 
courts  by  implication;  Fulton  y.  District  of  Columbia,  2  App.  D.  C.  438, 
holding  regulations  made  by  commissioners  of  District  of  Columbia 
with  reference  to  pawnbrokers  repealed  by  congressional  act ;  United 
States  V.  Auffmordt,  122  U.  S.  209,  80  L.  Ed.  1186,  7  Sup.  Ct.  1186 
(affirming  19  Fed.  897,  900),  holding  statute  intended  to  cover  the  whole 
ground  superseded,  by  implication,  all  the  others. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  United  States,  166  Fed. 
953,  84  C.  C.  A.  93,  where  special  act  expresses  extent  to  which  it  re- 
peals prior  laws,  implication  of  more  extended  repeal  is  excluded. 

Bonds  Issued  by  a  township,  signed  and  countersigned,  and  reciting 
their  issuance  hy  virtue  of  certain  statutes,  and  in  pursuance  of  an  election, 
are  valid  in  hands  of  a  bona  fide  purchaser. 

Approved  in  Sherman  Co.  v.  Simons,  109  U.  S.  738,  27  L.  Ed.  1094,  3 
Sup.  Ct.  504,  holding  decision  by  officers,  whose  duty  it  is  to  fix  the 
amount  of  bonds,  cannot  be  disputed  by  county;  Oregon  v.  Jennings, 
119  U.  S.  93,  30  L.  Ed.  329,  7  Sup.  Ct.  132,  holding  town  estopped  by 
recitals  made  officers  intrusted  with  that  duty;  German  Bank  v.  Frank- 
lin Co.,  128  U.  S.  541,  547,  82  L.  Ed.  525,  9  Sup.  Ct.  164,  165,  holding 
bonds  invalid  because  issue  had  not  been  authorized  by  a  vote  of  the 
people;  Ldebman  v.  San  Francisco,  U  Sawy.  156,  24  Fed.  711,  holding 
city  not  estopped  by  recital  in  bonds  issued  by  corporation  composed 
of  city  officers,  acting  under  special  statute;  Moulton  v.  Evansville,  25 
Fed.  387,  holding  that  recital  concluded  city  as  to  any  irregularity  in 
carrying  into  execution  the  power;  National  Life  Ins.  Co.  v.  Board  of 
Education,  62  Fed.  791,  792, 10  C.  C.  A.  637,  holding  county  was  estopped 
by  recitals  from  setting  up  a  noncompliance  with  the  statute ;  Wesson  v. 
Saline  County,  73  Fed.  920,  20  C.  C.  A.  227,  holding  county  was  estopped 
by  recital  in  bonds. 

Distinguished  in  Dixon  Co.  v.  Field,  111  U.  S.  94,  28  L.  Ed.  864,  4  , 
Sup.  Ct.  320,  holding  recital  in  municipal  bond,  which  corporate  officers 
had  no  authority  to  determine,  does  not  estop  the  corporation;  Ninth 
Nat.  Bank  v.  Knox  Co.,  37  Fed.  78,  where  there  was  a  mere  general 
recital  not  made  the  basis  of  a  contract;  Town  of  Aurora  v.  Hayden, 
23  Colo.  App.  28,  126  Pac.  1118,  where  town  waterworks  recited  that 
all  proceedings  were  had  in  regular  and  due  form  as  required  by  law, 
town  not  estopped  to  show  as  against  bona  fide  holder  that  bonds  were 
void  because  issued  under  ordinance  void  for  want  of  statutory  publi- 
cation; dissenting  opinion  in  Wilson  v.  Board  of  Education  of  Huron 
City,  12  S.  D.  557,  81  N.  W.  958,  majority  holding  board  of  education 
authorized  to  issue  bonds  estopped  as  against  bona  fide  purchaser  from 
alleging  that  it  failed  to  comply  with  constitutional  provision  requiring 
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that  before  such  indebtedness  incurred  provision  be  made  for  collec- 
tion of  tax  sufficient  to  pay  principal  and  interest,  where  bonds  recite 
compliance  with  all  conditions  precedent. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am* 
St.  Bep.  847. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  955,  966. 

Federal  courts  are  not  bound  by  State  declsioii  avoiding  township 
bonds  for  irregularity,  notwithstanding  recital  that  election  was  duly  held 
in  pursuance  of  statute,  this  being  a  general  proposition  of  commercial  law. 
Approved  in  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S. 
73,  53  L.  Ed.  408,  29  Sup.  Ct.  237,  refusing  to  follow  Texas  decisions 
in  action  on  bonds;  Brunswick  Terminal  Co.  v.  National  Bank  of  Balti- 
more, 112  Fed.  816,  holding  State  decision  construing  State  statute 
relating  to  stockholder's  liability  not  binding  on  Federal  court,  where 
transaction  before  it  occurred  prior  to  such  construction;  Rondot  v, 
Rogers  Township,  99  Fed.  211,  39  C.  C.  A.  462,  holding  State  decision 
holding  invalid  township  election  authorizing  issuance  of  bonds,  which 
was  not  made  until  after  bonds  had  been  issued  and  sold,  is  not  con- 
clusive on  Federal  court  in  action  to  recover  on  bonds;  Old  Dominion 
Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  210,  40  L.  B.  A.  (N.  S.) 
314,  89  N.  E.  215,  decision  of  Federal  courts  as  to  full  faith  and  credit 
clause  of  Federal  Constitution  are  binding  on  State  courts;  Clark  v. 
Bever,  139  U.  S.  117,  35  L.  Ed.  97,  U  Sup.  Ct.  475,  holding  Federal 
courts  have  equal  jurisdiction  with  State  courts  in  determining  ques- 
tions of  general  law;  Rollins  v.  Lake  County,  34  Fed.  846,  refusing  to 
follow  State  decision  on  limitation  of  indebtedness;  Bank  of  Edgefield 
V.  Farmers'  etc.  Mfg.  Co.,  62  Fed.  103,  18  L.  R.  A.  203,  2  C.  C.  A.  637, 
question  of  notice  of  equities  is  one  of  general  commercial  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  410. 

Irregularity  in  conduct  of  election  does  not  throw  on  plaintiffs,  suing 
upon  township  bonds,  the  burden  of  proving  they  are  holders  for  value. 

Approved  in  Young  v.  Lowry,  192  Fed.  828,  113  C.  C.  A.  149,  uphold- 
ing purchase  of  notes  of  bankrupt  before  maturity;  Amalgamated  Sugar 
Co.  V.  United  States  Nat.  Bank,  187  Fed.  749,  109  C.  C.  A.  494,  where 
transaction  vitiated  by  fraud,  holder  must  prove  affirmatively  that  he 
paid  value;  In  re  Hill,  187  Fed.  217,  where  illegal  consideration  shown, 
holder  must  prove  he  is  holder  for  value  in  good  faith;  In  re  Hopper- 
Morgan  Co.,  158  Fed.  352,  burden  is  on  claimant  to  establish  good  faith 
in  action  on  notes;  Central  R.  &  Bankini?  Co.  v.  Farmers'  Loan  etc.  Co., 
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116  Fed.  705,  holding  pnrchaser  of  outstanding  negotiable  bond  from 
bona  fide  holder  takes  all  rights  of  seller,  though  purchaser  may  have 
had  notice  of  infirmity  when  he  bought,  even  though  he  bought  after 
maturity;  King  v.  Doane,  139  U.  S.  173,  37  L.  Ed.  87,  11  Sup.  Ct.  467, 
where  note  was  procured  by  fraud,  it  must  be  shown  affirmatively  that 
holder  in  good  faith  paid  value;  Richmond  Ry.  etc.  Co.  v.  Dick,  52 
Fed.  381,  3  C.  C.  A.  149,  holding  mere  fact  that  party  was  connected 
with  both  concerns  was  not  sufficient  to  give  bank  notice;  Atlas  Nat. 
Bank  v.  Holm,  71  Fed.  492,  493,  19  C.  C.  A.  94,  to  deprive  one  of  the 
character  of  a  bona  fide  holder,  he  must  have  acted  in  good  faith ;  Skirk 
y.  Mitchell,  137  Ind.  194,  36  N.  E.  853,  where  defense  is  failure  of  con- 
sideration, etc.,  defendant  has  the  onus  to  establish  that  holder  took 
notes  with  notice;  Coler  v.  County  Commrs.  of  Santa  Fe,  6  N.  M.  128, 
27  Pac.  628  (see  dissenting  opinion  in  6  N.  M.  163,  27  Pae.  639),  where 
bonds  r^ular  on  their  face  and  payable  to  bearer  have  been  floated  for 
value,  it  is  presumed  holder  is  one  for  value. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  326,  328. 

Decree  in  inroceedlng  in  personam  does  not  bind  dtlsens  of  other 
States,  not  made  parties,  and  only  served  by  a  publication  addressed  to 
"unknown  holders  and  owners  of  bonds  and  coupons  issued  by  town 
of  Pana." 

Approved  in  Enfield  v.  Jordan,  119  U.  S.  693,  SO  L.  £d.  529,  7  Sup. 
Ct.  365,  holding  general  rule  as  to  negotiable  paper  cannot  be  changed 
by  State  laws  or  decisions  so  as  to  affect  nonresidents;  Henuing  v. 
Planters'  Ins.  Co.,  28  Fed.  443,  judgment  against  a  foreign  corporation 
must  show  it  was  doing  business  in  that  State ;  Brooks  v.  Dun,  51  Fed. 
146,  holding  code  provision  as  to  service  on  agent  applies  only  to  foreign 
corporations  and  nonresidents ;  Wilson  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo. 
597,  32  Am.  St.  Rep.  629,  18  S.  W.  292,  notice  for  execution  against  non- 
resident stockholder  must  be  personal;  State  v.  Eddy,  10  Mont.  318,  25 
Pac.  1034,  where  summons  was  by  publication  according  to  the  statute, 
and  property  was  attached,  judgment  was  authorized;  Eastman  v.  Dear- 
bom,  63  N.  H.  366,  holding  judgment  by  default  against  a  nonresident, 
served  by  publication,  can  be  given  no  effect  beyond  the  property  at- 
tached; Schmidt  v.  Stem,  2  Tex.  App.  Civ.  72,  73,  holding  judgment 
in  personam  against  a  nonresident  is  invalid ;  Rowan  v.  Shapard,  2  Tex. 
App.  Civ.  259,  holding  attachment  being  object  of  the  suit,  it  should 
have  been  brought  in  District  Court;  Murphy  v.  Wallace,  3  Tex.  App. 
Civ.  512,  holding  garnishment  gives  jurisdiction  against  a  nonresident; 
dissenting  opinion  in  Elsasser  v.  Haines,  52  N.  J.  L.  29,  18  Atl.  1102, 
majority  holding  judgment  founded  on  a  recc^^nizance  entered  in  State 
court  will  be  r^arded  as  conclusive  in  this  State. 
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Conclusiveness  of  judgment  and  oollatei;^!  attack.    Note,  94  Am. 
Dec.  769. 

r 

Service   of  process   oonstituting  due  process   of   law.     Note,  60 
L.  B.  A.  582. 

Coupons,  after  matozlty,  bear  Interest  at  rate  fixed  liy  law  of  place 
where  tbey  were  pajrable. 

Approved  in  Eastfield  S.  S.  Co.  v.  McEeon,  208  Fed.  581,  and  Sloss- 
Sheffield  Steel  etc.  Co.  v.  Tacony  Iron  Co.,  183  Fed.  646,  determining 
rate  for  breach  of  contract  according  to  law  of  place  of  performance; 
The  Mary  N.  Bourke,  145  Fed.  911,  76  C.  C.  A.  441,  under  contract  for 
repairing  vessel  made  in  State  where  repairs  made,  interest  on  cost  com- 
puted according  to  laws  of  such  State;  Cairo  v.  Zane,  149  17.  S.  142, 
37  L.  Ed.  680,  13  Sup.  Ct.  810,  following  rule;  Stickney  v.  Moore,  108 
Ala,  593,  19  South.  79,  holding  payment  of  interest  on  interest  is  not 
usury;  Angel  v.  Miller,  90  Tex.  505,  39  S.  W.  916,  holding  overdue  in- 
stallments of  interest  bore  interest  at  legal  rate;  Angel  v.  Miller,  16 
Tex.  Civ.  App.  683,  39  S.  W.  1094,  holding  judgment  for  interest  should 
have  been  at  legal  rate. 

Distinguished  in  Vermont  Loan  etc.  Co.  v.  Hoffman,  5  Idaho,  389,  95 
Am.  St.  Bep.  194,  49  Pac.  318,  holding  coupon  notes  given  for  interest 
of  principal  debt  which,  by  their  terms,  draw  interest  after  maturity, 
are  in  contravention  of  Rev.  Stats.,  §  1266,  and  are  usurious ;  Rosenstein 
V.  Tarr,  51  Fed.  371,  holding  no  interest  could  be  recovered  on  sum 
deposited  in  court  by  receiver  and  retained  there  during  appeal. 

Conflict  of  laws  as  to  measure  of  damages.    Notes,  91  Abl  St.  Bep. 
740;  56  L.  B.  A.  303. 

Interest  on  overdue  interest  as  usury.    Note,  18  Ann.  Gas.  163. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  B.  A.  89. 

107  TJ.  &  646-548,  27  L.  Ed.  588,  2  Sup.  Ot.  685,  MYEB8  Y.  SWAKTN. 

Under  Bev.  Stats.,  §  039,  there  can  be  no  removal  for  local  prejudice, 
unless  all  necessary  parties  on  one  side  are  citizens  of  different  States  from 
those  on  the  other. 

Approved  in  Cambria  Iron  Co.  t.  Ashbum,  118  U.  S.  58,  80  L.  Ed.  61» 
6  Sup.  Ct.  930,  Jefferson  v.  Driver,  117  U.  S.  274,  29  L.  Ed.  898,  6  Sup. 
Ct.  730,  and  Thouron  v.  East  Tennessee  etc.  Ry.  Co.,  38  Fed.  678,  all 
following  rule;  Hanrick  v.  Hanrick,  153  U.  S.  196,  38  L.  Ed.  687,  14 
Sup.  Ct.  836,  under  acts  of  1887  and  1888,  one  of  several  defendants, 
citizen  of  same  State  as  plaintiff,  cannot  remove  cause  for  local  preju- 
dice;  Hancock  v.  Holbrook,  27  Fed.  403,  holding  parties  must  be  col- 
lectively so  situated  as  to  authorize  removal.  • 
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Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  136  Fed.  664,  6S  C.  C.  A. 
288,  defendant  who  is  citizen  of  State  other  than  that  in  which  suit 
hronght  may  remove  for  local  prejudice,  though  plaintiff  and  some  of 
defendants  are  citizens  of  State  where  action  brought ;  Weldon  v.  Fritz- 
len, 128  Fed.  614,  holding  suit  cannot  be  removed  into  Federal  conrt  by 
mortgagor's  nonresident  creditor,  where  mortgagee  and  mortgagor  are 
fellow-citizens,  on  ground  of  prejudice;  Holmes  v.  Southern  Ry.  Co., 
125  Fed.  302,  holding  nnder  Judiciary  Act  of  1888,  §  2,  removal  for 
local  prejudice  may  be  had  by  one  defendant  who  is  citizen  of  another 
State,  though  joined  with  another  defendant  who  is  citizen  of  same 
State  as  plaintiff;  WheUn  v.  New  York  etc.  R.  Co.,  35  Fed.  863,  1 
L.  R*  A.  68,  holding,  tinder  act  of  1887,  action  by  citizen  of  Ohio  against 
three  corporations  of  Ohio  and  one  of  New  York  may  be  removed. 

Right  to  remove  cause  from  State  to  Federal. court  for  prejudice  or 
local  influence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Gas.  466. 

107  TJ.  8.  549-566,  27  1m.  Ed.  549,  2  Sup.  Ot.  614,  QXJINOY  T.  000KB. 

Wliere  neither  the  election  nor  subscription  of  aid  by  an  Illinois  city 
to  a  railroad  was  sanctioned  by  law,  but  a  subsequent  statute  assumed  to 
legalize  same  under  the  Constitution  of  Illinois^  bonds  issued  in  pursuance 
thereto  and  exchanged  for  railroad  stock  were  valid  in  hands  of  bona  fide 
holders. 

Approved  in  United  States  t.  Capdevielle,  118  Fed.  814,  55  C.  C.  A. 
421,  holding  authority  given  by  La.  Drainage  Acts  of  1858,  1859,  1861 
and  1871,  to  make  special  assessments  against  New  Orleans  as  owner 
of  streets,  for  cost  of  drainage  work,  carried  authority  for  levy  of  spe- 
cial tax  by  city  to  discharge  debt;  Jonesboro  v.  Cairo  etc.  R.  R.  Co., 
110  U.  S.  197,  28  L.  Ed.  118,  4  Sup.  Ct.  70,  following  rule;  Quincy  v. 
Jackson,  113  U.  S.  335,  336,  28  L.  Ed.  1002,  lOOS,  6  Sup.  Ct.  545,  546, 
holding  act  authorizing  municipality  to  subscribe  for  railroad  stock  con- 
fers authority  to  levy  taxes  for  payment  in  excess  of  limit  of  anthor- 
ized  taxation ;  Bolles  v.  Brimfield,  120  U.  S.  764,  30  L.  Ed,  788,  7  Sup. 
Ct.  738,  upholding  statute  of  Illinois  l^alizing  municipal  subscription 
to  railroad  stock;  Schneck  v.  City  of  Jeffersonville,  152  Ind.  217,  52 
N.  E.  216,  in  absence  of  constitutional  restrictions,  legislature  has  the 
right  to  legalize  bonds  of  a  city;  Marinette  etc.  Ry.  Co.  v.  State  ex  rel. 
Common  Council  of  Tomahawk,  96  Wis.  89,  71  N.  W.  92,  holding  pro- 
visions in  charter  were  only  applicat)le  to  debts  for  ordinary  municipal 
purposes. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  680. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  R.  A. 
697. 


107  U.  S.  567-567       NOTES  ON  U.  S.  REPORTS.  U84 

Ratification    by    pnblic    corporation    of    invalid    contract.     Note, 
It.  R.  A.  1915A,  1033. 

107  U.  8.  557-567,  27  Ik  Ed.  578,  2  Sup.  Ot.  064,  MIIiLS  COUNTY  Y.  BAXL- 
BOAD  0O8. 

FroTlsion  in  act  of  1850,  granting  swamp-lands,  tbat  proceeds  shaU  be 
applied  ezclnsively  for  their  reclamation,  is  a  matter  between  tlie  Unitedi 
States  and  the  States,  and  is  not  a  trust  which  attaches  to  the  lands,  and 
it  does  not  affect  the  title  thereto  as  derived  from  the  States. 

Approved  in  United  States  v.  Oregon  ft  C.  R.  Co.,  186  Fed.  910,  923, 
denying  creation  of  trust  by  railroad  grant  wit)^  proviso  limiting  amount 
of  land  sold  to  settlers ;  State  v.  Bryan,  50  Fla.  373,  39  South.  954,  Laws 
1905,  c.  5384,  does  not  conflict  with  act  of  Congress  of  July  2,  1862, 
donating  to  State  fund  for  establishment  of  college,  because  chapter 
5384  provides  for  teaching  of  military  tactics  in  collie;  Simpson  v. 
Stoddard  Co.,  173  Mo.  455,  73  S.  W.  707,  holding  swamp-lands  devised 
to  State  by  Congress  in  1850,  and  by  State  to  counties  in  1885,  1857 
and  1869,  were  not  held  by  counties  under  trust  wliich  ran  with  lands; 
dissenting  opinion  in  Robson  v.  Commissioner  of  State  Land  Office,  148 
Mich.  21,  111  N.  W.  910,  majority  denying  right  of  assignee  to  select 
swamp-land  is  bound  by  limitations ;  Cook  County  v.  Calumet  etc.  Canal 
Co.,  138  U.  S.  655,  34  L.  Ed.  1117,  11  Sup.  Ct.  441,  Hagar  v.  Reclama- 
tion Dist.,  Ill  U.  S.  713,  28  L.  Ed,  573,  4  Sup.  Ct.  670,  both  following 
rule ;  County  of  Kings  v.  County  of  Tulare,  119  Cal.  512,  51  Pac.  867, 
holding  county's  control  of  swamp-lands  is  snch  as  the  State  has 
granted;  Chandler  v.  Calumet  etc.  Min.  Co.,  36  Fed.  667,  holding  State 
cannot  claim  that  land  not  approved  by  Secretary  of  Interior,  passed 
to  it ;  McNee  v.  Donahue,  142  U.  S.  602,  35  L.  Ed.  1128,  12  Sup.  Ct.  216, 
holding  no  trust  could  arise  against  the  State  until  its  receipts  of  the 
proceeds ;  United  States  v.  Louisiana,  127  U.  S.  189,  32  L.  Ed.  69,  8  Sup. 
Ct.  1051,  holding  claim  of  United  States  upon  State  for  overdue  coupons 
on  Indian  trust  bonds  can  be  set  ofT  against  State  claim  on  swamp  fund ; 
dissenting  opinion  in  Sturgeon  v.  Hampton,  88  Mo.  217,  majority  hold* 
ing  swamp-lands  were  not  the  general  property  of  the  counties;  United 
States  V.  Des  Moines  Nav.  etc.  Co.,  142  U.  S.  541,  35  L.  Ed,  1108,  12 
Sup.  Ct.  317,  arguendo. 

Distinguished  in  United  States  v.  Southern  Oregon  Co.,  225  Fed.  565, 
holding  grantee  bound  by  conditions  named  in  Or^on  grant;  State  v. 
Donald,  160  Wis.  103,  151  N.  W.  358,  funds  derived  from  sale  of  forest 
lands  held  to  be  trust  funds. 

Where  cause  was  compromised  by  parties  pending  writ  of  error  to 
Supreme  Court,  but  that  court  was  permitted,  notwithstanding  compliance 
by  the  parties  with  the  terms  of  the  compromise,  to  proceed  to  final  Judg- 
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meot  for  one  of  tbe  parties  on  snch  appeal,  a  State  court  Judgment  uphold- 
ing such  compromise  will  not  be  set  aside  because  constituting  a  disaffirm- 
ance of  Supreme  Ctourf  s  judgment  or  a  denial  of  any  Federal  right  or  im- 
munity. 

Approved  in  State  of  Wisconsin  v.  Commissioners  of  Public  LandSi. 
183  U.  S.  693,  46  L.  Ed.  393,  22  Sup.  Ct.  934,  dismissing  cause  for  want 
of  jurisdiction. 

Right  of  municipality  to  arbitrate. or  compromise  disputed  claim. 
Note,  18  Ann.  Gas.  1031. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  lEU  A.  573. 

107  U.  S.  568-580,  27  !■.  Ed.  414,  2  Sup.  Ot.  206^  BEAD  y.  PIl^TTSMOXTTH. 

Under  power  'Ho  borrow  money  for  any  purpose  within  its  discretion,'' 
municipality  could  not  lawfully  borrow  for  erection  of  a  high-school  build- 
ing more  than  the  amount  prescribed  in  statute  expressly  authorizing  it  to 
build  schoolhouses. 

Approved  in  Eaton  v.  Shiawassee  County,  218  Fed.  590,  134  C.  C.  A. 
316,  denying  right  to  recover  money  borrowed  by  board  of  supervisors 
for  current  expenses ;  Geer  v.  School  District  No.  11,  111  Fed.  689,  690, 
49  C.  C.  A.  539,  holding  school  district  which  had  ample  power  to  create 
debt,  and  which  voted  to  issue  bonds,  is  liable  therefor  to  innocent  pur- 
chaser, where  it  has  used  proceeds,  though  debt  limit  exceeded;  Thomp- 
son V.  Town  of  Elton,  109  Wis.  595,  85  N.  W.  427,  holding  where  officers 
of  municipality,  assuming  to  act  for  it,  and  having  apparent  authority 
to  borrow  money  to  be  used  for  lawful  purpose,  and  it  is  so  used,  for 
benefit  of  city,  action  for  money  had  and  received  lies;  MoCurdy  v. 
Shiawassee  County,  154  Mich.  557,  118  N.  W.  628,  denying  recovery  on 
notes  issued  by  county. 

Distinguished  in  Travelers'  Ins.  Co.  v.  Mayor,  99  Fed.  668,  669,  40 
C.  C.  A.  58,  holding  purchaser  of  city  railroad  aid  bonds,  issued  to  rail- 
road of  another  State  in  payment  of  stock  subscription,  cannot  recover 
of  city  amount  paid  for  bonds  where  city  had  no  power  to  aid  foreign 
railroad. 

Statute  requiring  a  municipality  to  pay  a  demand  which  is  without 
legal  obligation,  because  unauthorized,  but  equitable,  because  founded  upon 
a  valuable  consideration,  is  not  retroactive. 

Approved  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  631,  44  L.  Ed. 
616,  20  Sup.  Ct.  503,  holding  national  bank  which  uses  in  its  business 
money  obtained  by  its  vice-president  as  a  loan  to  it  from  another  national 
bank  cannot  escape  liability  to  account  therefor,  on  ground  that  loan 
was  unauthorized  or  that  it  could  not  itself  have  legally  borrowed  the 
XI— 75 
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money;  Oilman  v.  Fernald,  141  Fed.  944,  72  C.  C.  A.  666,  where  town 
having  power  to  borrow  money  but  not  to  issue  negotiable  bonds  bor- 
rowed money  on  its  void  negotiable  bonds,  which  it  used,  lender  may  re- 
cover sum  lent;  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed.  412, 
66  C.  C.  A.  230,  city  which  issued  and  sold  bonds  for  lawful  purpose, 
but  which  were  held  invalid  for  irregularity  in  issuance,  is  liable  for 
consideration  received;  New  York  Life  Ins.  Co.  v.  Board  of  Commrs. 
of  Cuyahoga  County,  106  Fed.  129,  134,  45  C.  C.  A.  233,  upholding  Rev. 
Stats.  Ohio,  §  2834c,  requiring  counties,  which  had  issued  and  sold  bonds 
under  act  which  after  sale  of  bonds  was  declared  void,  to  recognize 
obligation  and  reimburse  holders  thereof  to  amount  of  principal  and 
interest;  San  Pedro  etc.  Ry.  Co.  v.  Hamilton,  161  Cal.  615,  37  L.  R.  A. 
(N.  S.)  686,  119  Pac.  1074,  upholding  statute  validating  leases  of  tide- 
lands  as  not  special  legislation;  School  Dist.  No.  1  v.  School  Dist  No.  7, 
33  Colo.  47,  78  Pac.  691,  upholding  Sess.  Laws  1901,  pp.  137,  138,  as 
amended  in  1903,  relating  to  apportionment  and  appraisement  of  prop- 
erty of  school  district  lying  partly  in  Denver  and  partly  in  Arapahoe 
County;  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  427,  denying  retroac- 
tive effect  to  act  of  Congress  of  March  3,  1903,  respecting  application 
for  foreign  patents;  School  City  of  Rushville  v.  Hayes,  162  Ind.  197, 
70  N.  E.  136,  successful  bidders  who  have  deposited  amount  required 
by  trustees  for  bid  for  school  bonds,  and  which  board  refused  to  return 
on  refusal  of  biddei*s  to  take  bonds  on  ground  of  invalidity,  may  contest 
validity  of  statute  under  which  bonds  issued ;  Gibson  v.  Sherman  County, 
97  Neb.  83,  149  N.  W.  108,  upholding  act  validating  purchase  of  articles 
by  county  which  were  unauthorized  when  made;  Swartz  v.  Borough  of 
Carlisle,  237  Pa.  479,  Ann.  Gas.  1914B,  458,  85  Atl.  849,  upholding  act 
validating  municipal  elections  for  increasing  indebtedness;  State  v. 
Larkin,  41  Tex.  Civ.  265,  90  S.  W.  917,  upholding- statute  validating 
defective  municipal  incorporation;  Guthrie  Nat.  Bank  v.  Guthrie,  173 
U.  S.  537,  43  L.  Ed.  796,  19  Sup.  Ct.  517,  upholding  statute  creating 
a  special  tribunal  for  deciding  claims  against  a  municipality,  having  no 
legal  obligation  but  which  the  legislature  thinks  ought,  in  equity,  to  be 
paid ;  Allen  v.  Councilmen  of  La  Fayette,  89  Ala.  648,  9  L.  R.  A.  499, 
8  South.  33,  holding  municipal  corporation  is  liable  for  money  borrowed 
without  authority  of  law  for  a  legitimate  purpose. 

Distinguished  in  Hedges  v.  Dixon  Co.,  150  U.  S.  185,  37  L.  Ed.  1046. 
14  Sup.  Ct.  72,  holder  of  bonds  could  not  surrender  those,  in  excess  of 
limit,  and  recover  on  residue;  dissenting  opinion  in  Pollock  v.  Kansas 
City,  87  Kan.  218,  42  L.  R.  A.  (N.  S.)  466,  123  Pac.  989,  majority  up- 
holding statute  validating  void  municipal  contract  for  materials. 

Act  legalizing  bonds,  void  because  dty  had  no  power  to  issoe  tbem, 
does  not  confer  corporate  powers  within  prohibition  against  special  lawi 
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conferring  corporate  powers,  but  merely  provides  a  medium  for  enforcing 
an  existing  obligation  to  refund  money  received  by  their  sale. 

Approved  in  Standard  Savings  etc.  Assn.  v.  Aldrich,  163  Fed.  222, 
20  L.  B.  A.  (N.  S.)  893,  89  0.  C.  A.  646,  lender  of  money  to  corporation 
on  ultra  vires  contract  to  recover  must  prove  that  corporation  benefited 
thereby ;  Petterson  v.  Berry,  125  Fed.  906,  60  C.  C.  A.  610,  holding  where 
under  statute  in  force  when  notes  given  proved  that  contracts  bearing 
more  than  ten  per  cent  interest  were  usurious,  and  before  suit  rate  raised 
to  twelve  per  cent,  notes  sued  on  after  rate  raised  and  bearing  twelve 
per  cent  not  usurious;  Leavenworth  v.  Leavenworth  etc.  Water  Co.,  69 
Kan.  96,  76  Pac.  455,  upholding  Laws  1883,  c.  34,  legalizing  ordinances 
passed  by  cities  of  first  class;  State  v.  Brown,  97  Minn.  422,  106  N.  W. 
485,  upholding  Gen.  Laws,  1905,  c.  76,  77,  legalizing  school  1[)onds  there- 
tofore voted  by  cities  for  schools;  Merchants'  Nat.  Bank  v.  East  Grand 
Forks,  94  Minn.  251,  102  N.  W.  705,  upholding  Laws  1903,  c.  382,  relat- 
ing to  levy  of  taxes  and  issuance  of  evidences  of  indebtedness  of  cities 
to  defray  cost  of  public  improvements  theretofore  made;  Ewell  v.  Daggs, 
108  U.  S.  151,  27  L.  Ed.  685,  2  Sup.  Ct.  414,  holding  repeal  of  statute 
declaring  certain  contracts  usurious  deprives  debtor  of  that  defense; 
Sherman  Co.  v.  Simons,  109  U.  S.  738,  740,  27  L.  Ed.  1094,  3  Sup.  Ct. 
505,  506,  holding  valid,  act  authorizing  county  to  issue  bonds  for  its  in- 
debtedness ;  Utter  v.  Franklin,  172  U.  S.  424,  43  L.  Ed.  498,  19  Sup.  Ct. 
186,  holding  Congress  had  power  to  validate  bonds  issued  by  territory; 
Jarecki  Mfg.  Co.  v.  Toledo,  53  Fed.  331,  332,  holding  valid,  statute 
validating  obligation  previously  incurred;  Springfield  Safe  Deposit  Co. 
V.  Attica,  85  Fed.  390,  391,  392,  29  C.  C.  A.  214,  upholding  statute  legalia- 
ing  bonds  void  because  of  an  irregular  exercise  of  the  power;  Reoen- 
planter  v.  Provident  Life  etc.  Soc,  96  Fed.  729,  46  L.  R.  A.  473,  37 
C.  C.  A.  566,  holding  repeal. of  statute  declaring  no  insurance  policy  shall 
be  forfeited  for  nonpayment  of  premiums,  until  after  prescribed  notice, 
impaired  no  obligation;  Abbett  v.  Page,  92  Ala.  576,  9  Sonth.  334, 
holding  statute  providing  that  payment  of  mortgage  debt  divests  legal 
title  conveyed  by  mortgage  includes  those  executed  previous  to  its  pas- 
sage; Schneck  v.  City,  152  Ind.  217,  52  N.  E.  216,  in  absence  of  con- 
stitutional restrictions,  legislature  can  legalize  void  bonds;  Sullivan  v. 
School  Dist.,  39  Kan.  349,  18  Pac.  288,  holding  void,  contract  to  build 
may  be  afterward  ratified  by  full  school  board;  Marion  Co.  v.  Louisville 
etc.  E.  R.  Co.,  91  Ky.  393,  15  S.  W.  1062,  holding  legislature  can  sub- 
sequently validate  a  tax  levy;  State  v.  Dickerman,  16  Mont.  293,  40 
Pac.  701,  upholding  statute  providing  that  money  advanced  on  school 
bonds  afterward  declared  void  may  be  repaid  from  sale  of  subsequent 
bonds;  State  v.  Pugh,  43  Ohio  St.  134,  1  N.  E.  462,  holding  invalid, 
special  act  to  reorganize  and  consolidate  city. 
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Distinguished  in  Hedges  v.  Dixon  Co.,  150  U.  S.  186,  87  L.  Ed.  1046^ 
14  Sup.  Ct.  72,  holding  holders  of  bonds  could  not  surrender  those  in 
exeess  of  limit  and  recover  on  residue. 

Effect  on  contract  made  void  by  statutory  or  constitutional  provi- 
sion of  subsequent  repeal  of  such  provision.  Note,  Ann.  Oas. 
19130»  1401. 

Validity  and  effect  of  statute  legalizing  defective  election.  Note, 
Ann.  Oas.  1914B,  461,  462. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  B.  A. 
696. 

Curative  act  as  special  legislation.    Note,  5  L.  B.  A.  (N.  S.)  827. 

Ratification  by  public  *  corporation  of  invalid  contract.  Note, 
L.  B.  A.  1915A,  1088. 

i 

A  statute  legalizing  mimlcipal  bonds  and  providing  levy  of  taxes  to 
pay  tliem  does  not  contain  more  than  one  8abjeet»*wlt]iln  meaning  of  con- 
stitntional  prohibition. 

Approved  in  Beatrice  v.  Masslich,  108  Fed.  745,  47  C.  C.  A.  j657,  up- 
holding Nebraska  act  of  1887,  relating  to  cities  of  second  class. 

Sufficiency  of  the  title  to  a  statute.    Note,  64  Am.  St.  B^.  106. 

107  TJ.  8.  581-^85,  27  L.  Ed.  518,  2  Sup.  Ot.  432,  MEMPHIS  ft  0HABLB8- 
TON  B.  B.  00.  V.  ALABAMA. 

The  Menqihis,  etc.,  railroad,  being  made  by  statutes  of  Alabama  an 
Alabama  corporation,  although  previously  incorporated  in  Tennessee  also, 
cannot  remove  into  Oircuit  Oourt  a  suit  against  it  in  Alabama  by  a  dttifin 
of  Alabama. 

Approved  in  Patch  v.  Wabash  R.  R.  Co.,  207  U.  S.  283,  284,  12  Ann. 
Oas.  518,  52  L.  Ed.  208,  28  Sup.  Ct.  80,  denying  right  of  removal  whore 
corporation  defendant  incorporated  in  State  in  which  liability  incurred 
as  well  as  in  other  States;  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  196, 
determining  citizenship  of  corporation  incorporated  in  several  States 
and  formed  by  consolidation  of  corporations  of  said  States;  Goodwin  v. 
New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  358,  360,  holding  corporation 
owning  railroad  system  in  Massachusetts  and  Connecticut  and  incor- 
porated in  both  States  cannot  be  sued  in  Federal  court  in  Massa- 
chusetts by  citizen  of  that  State ;  Seattle  Gas  etc.  Electric  Co.  v.  Citizens' 
Light  etc.  Power  Co.,  123  Fed.  593,  holding  New  Jersey  corporation 
organized  under  general  incorporation  laws,  and  not  under  gas  act, 
cannot  engage  in  manufacture  and  sale  of  gas  in  another  State;  Howard 
V.  Gold  Reefs,  102  Fed.  658,  holding  facts  that  name  of  corporation 
indicates  that  it  is  corporation  of  particular  State  and  it  owns  property, 
carries  on  business,  and  maintains  office  in  such  State,  do  not  overcome 
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presumption  of  nonresidency  where  plaintiff's  pleadings  show  that  it  was 
incorporated  in  a  foreign  country;  Russell  v.  St.  Louis  etc.  Ry.  Co., 
71  Ark.  454,  457,  75  S.  W.  727,  728,  railroad  organized  in  sister  State 
and  complying  with  Acts  1889,  p.  43,  may  exercise  power  of  eminent 
domain;  Attorney  General  v.  New  York  etc.  R.  Co.,  198  Mass.  421,  84 
N.  E.  740,  holding  a  consolidated  corporation  operating  equally  in  .two 
States  is  a  domestic  corporation  of  both;  Carolina  Coal  &  Ice  Co.  v. 
Southern  Ry,  Co.,  144  N.  C.  740,  753,  57  S.  E.  447,  461,  under  Co.de  1883, 
§  697,  railroad  purchasing  road  under  foreclosure,  became  corpomtion 
of  State  where  property  located;  Debnam  v.  Southern  Bell  Tel.  Co., 
126  N.  C.  844,  845,  847,  36  S.  E.  273,  274,  275,  holding  Acts  1899,  c.  62, 
made  foreign  corporation  domestic,  so  that  such  corporation^  Cannot 
remove  suits  to  Federal  courts;  Geraty  v.  Atlantic  Coast  Line  It.  Co., 
80  S.  C.  360,  60  S.  E.  938,  upholding  domestication  of  foreign  corporar 
tion  as  to  service  of  process;  Wilson  v.  Southern  Ry.  Co.,  64  S.  C.  165, 
36  S.  E.  702,  holding  foreign  corporation  complying  with  statutory  pro- 
visions as  to  foreign  corporations  becoming  domestic  can  remove  to  Fed- 
eral court  suit  by  citizen  of  this  State;  Adams  v.  Chattanooga  Co.,  128 
Tenn.  515,  517,  161  S.  W.  1134,  foreign  corporation  is  domestic  only  as 
to  acts  and  property  within  State;  Stonega  Coke  etc.  Co.  v.  Southern 
Steel  Co.,  123  Tenn.  447,  31  L.  R.  A.  (N.  S.)  278,  131  S.  W.  993,  up- 
holding statute  making  foreign  corporation  domestic  with  reference  to 
property  within  State;  Angier  v.  East  Tennessee  etc.  R.  R.  Co.,  74  Ga. 
641,  and  Baltimore  etc.  Tel.  Co.  v.  Morgan's  R.  R.  etc.  Co.,  37  La.  Ann. 
889,  both  following  rule ;  Clark  v.  Barnard,  108  U.  S.  452,  27  L.  Ed.  786, 
2  Sup.  Ct.  887,  where  Connecticut  corporation  purchased  railroad  of 
Rhode  Island  corporation,  the  legislature  ratifying  the  sale,  it  became, 
as  to  its  railroad  in  Rhode  Island,  a  corporation  of  that  State;  Gk>od)ett 
v.  Louisville  etc.  R.  R.  Co.,  122  U.  S.  404,  80  L.  Ed.  1232,  7  Sup.  Ct  1256, 
holding  license  to  exercise  some  of  its  corporate  powers  does  not  make 
it  a  corporation  of  that  State;  Shaw  v.  Quincy  Min.  Co.,  145  IJ.  S.  451, 
86  L.  Ed.  772,  12  Sup.  Ct.  938,  holding  company  incorporated  in  one 
State  only  cannot  be  compelled  to  answer  in  a  Circuit  Court  in  another 
State  in  which  it  has  a  usual  place  of  business;  Martin  v.  Baltimore  etc. 
R.  R.  C5.,  151  U.  S.  677,  38  L.  Ed.  313,  14  Sup.  Ct.  535,  holding  railroad, 
though  licensed  by  another  State,  was  a  corporation  only  of  incorporat- 
ing State ;  St.  Joseph  etc.  R.  R.  Co.  v.  Steele,  167  U.  S.  663,  42  L.  Ed.  317, 
17  Sup.  Ct.  927,  holding  railroad  receiving  powers  from  different  States 
does  not  become  a  citizen  of  each;  St.  Louis  etc.  Ry.  Co.  v.  James,  161 
U.  S.  559,  40  L.  Ed.  807,  16  Sup.  Ct.  626,  there  is  an  indisputable  legal 
presumption  that  a  corporation  sued  or  suing  in  Circuit  Court  is  com- 
posed of  citizens  of  the  State  which  created  it;  James  v.  St.  Louis  etc. 
Ry.  Co.,  46  Fed.  49,  holding  that  foreign  corporation  may  be  made 
a  citizen  by  adoption ;  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  578, 
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579,  mere  fact  that  corporation  has  a  husiness  in  the  State  does  not 
give  it  a  residence  there ;  Western  etc.  R.  Co.  v.-  Robertson,  61  Fed.  696, 
597,  599,  9  C.  C.  A.  646,  where  railroad,  built  by  State  of  Georgia  into 
Tennessee,  was  leased  by  a  corporation  there  under  an  act  of  Georgia, 
providing  that  lessee  should  become  a  corporation  of  that  State,  such 
lessee  was  a  citizen  of  Georgia ;  Markwood  v.  Southern  Ry.,  65  Fed.  823, 
holding  foreign  corporation  doing  business  in  a  State  by  its  permission 
does  not  thereby  become  a  citizen;  Central  Trust  Co.  v.  Chattanooga  etc. 
R.  Co.,  68  Fed.  693,  holding  foreign  corporation  not  subject  to  garnish- 
ment, although  it  extends  its  line  into  a  State  where  its  agents  are  sub- 
ject to  process ;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S. 
562,  43  L.  Ed.  1081,  19  Sup.  Ct.  821  (affirming  76  Fed.  447,  22  C.  C.  A. 
378),  holding  corporation  is  a  citizen  of  State  where  organized,  although 
consolidated  into  a  corporation  of  another  State;  Smith  v.  New  York 
etc.  R.  Co.,  96  Fed.  607,  508,  holding,  by  consolidating-  the  Massa- 
chusetts corporation,  defendant  became  a  citizen  of  that  State;  Kahl  v. 
Memphis  etc.  R.  R.  Co.,  95  Ala.  341,  10  South.  662,  holding  corporation 
incorporated  in  different  States  is  composed  of  as  many  different  l^al 
entities;  Georgia  etc.  Ry.  Co.  v.  Stollenwerck,  122  Ala.  539,  25  South. 
259, -holding  corporation  chartered  in  two  States  is  a  resident  of  each; 
Duncan  v.  St.  Louis  etc.  R.  R.  Co.,  49  La.  Ann.  1703,  22  South.  925, 
holding  separate  identity  of  corporation  as  a  citizen  was  not  lost  by 
consolidation;  Moody  v.  Shaw,  173  Mass.  378,  53  N.  E.  891,  holding 
shares  in  railroad  receiving  franchises  from  this  and  another  State  is 
subject  to  a  collateral  tax ;  Holland  v.  Mobile  etc.  R.  R.  Co.,  16  Lea,  418, 
and  Mobile  etc.  R.  R.  Co.  v.  Bamhill,  91  Tenn.  398,  30  Am.  St.  Bep.  890, 
19  S.  W.  22,  holding  corporation  chartered  by  this  and  other  States  is 
subject  to  garnishment  here;  Rece  v.  Newport  News  etc.  Co.,  32  W.  Va. 
171,  S  L.  B.  A.  575,  9  S.  E.  214,  holding  corporation  chartered  in  two 
States  will  be  two  distinct  corporations;  dissenting  opinion  in  Calvert  v. 
Southern  Ry.  Co.,  64  S.  C.  154,  41  S.  E.  968,  majority  hqlding  foreign 
corporation  complying  with  statutory  provisions  as  to  foreign  corpora- 
tions becoming  domestic  can  remove  to  Federal  court  suit  by  citizen 
of  this  State. 

Distinguished  in  Southern  Ry.  Co.  v.  Allison,  190  U.  S.  337,  *7  L.  BcL 
*  1083,  23  Sup.'Ct.  717,  holding  foreign  railroad  does  not  become  citizen 
of  North  Carolina,  for  purpose  of  Federal  jurisdiction,  by  complying 
with  N.  C.  Pub.  Acts  1899,  c.  62,  declaring  that  such  corporation  becomes 
domestic  by  filing  charter  with  Secretary  of  State;  Atlantic  Coast  Line 
R.  Co.  V.  Dunning,  166  Fed.  856,  94  C.  C.  A.  128,  upholding  diversity  of 
citizenship  of  Virginia  corporation  operating  a  part  of  its  road  in  South 
Carolina;  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  794,  796,  796,  determining 
citizenship  of  corporation  merged  with  corporation  of  another  State 
which  has  become  domesticated  by  reincorporation;  Mutual  Life  Ins.  Co. 
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V.  Woodworth,  111  U.  S.  147,  28  L.  Ed.  382,  4  Sup.  Ct.  368,  holding  policy 
issued  by  corporation  of  one  State,  payable  to  assured,  etc.,  is  assets 
in  another  State,  in  which  corporation  does  business  and  has  an  agent 
who  may  be  served ;  dissenting  opinion  in  Hurst  v.  Southern  Ry.,  Co., 
162  N.  C.  376,  78  S.  E.  438,  majority  denying  right  of  removal  where 
diversity  of  citizenship  established  under  Code  1883,  §  697. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  908. 

When  defendant  corporation  is  entitled  to  remove  action  to  Federal 
court  on  ground  of  diverse  citizenship.    Note,  12  Ann.  Gas.  521. 

Residence   or  citizenship  of  foreign   corporations  for  purpose  of 
Federal  jurisdiction.    Note,  14  L.  R.  A.  185. 

107  U.  S.  686-691,  27  L.  Ed.  322,  1  Sup.  Ot.  556,  AMBLEB  v.  OHOTBAU. 

Where  object  of  suit  is  to  recover  damages  for  fraudulent  conspiracy 
to  cheat  plaintiff  out  of  his  interest  in  an  invention,  the  subject  matter  of 
the  controversy,  remedy  is  clearly  at  law,  and  not  in  equity. 

Approved  in  United  States  v.  Bitter  Root  Development  Co.,  200  U.  S. 
472,  50  L.  Ed.  560,  26  Sup.  Ct.  318,  denying  equity  jurisdiction  over  suit 
for  wrongful  cutting  and  conver^on  of  timber  from  public  domain 
though  act  of  tort-feasor  to  cover  up  tracks  makes  it  difficult  for'  govern- 
ment to  prove  case;  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  466,  refusing  to  restrain  violation  of  contract  for  manufacture 
and  sale  of  goods  when  it  provides  that,  on  violation  thereof,  violator 
shall  pay  as  liquidated  damages  fifty  per  cent  of  regular  price  sale  of 
goods;  Garside  v.  Norval,  1  Alaska,  23,  24,  where  one  cotenant  of  mining 
claim,  acting  as  agent  of  other,  sells  his  interest  to  third  party,  equity 
suit  for  accounting  does  not  lie;  Buzard  v.  Houston,  119  U.  S.  352,  80 
L.  Ed.  454,.  7  Sup.  Ct.  252,  White  v.  Boyce,  22  Blatchf .  420,  21  Fed.  232, 
and  Patcm  v.  Majors,  46  Fed.  211,  all  following  rule;  Lat^tz  v.  Gordon, 
24  Blatchf.  86,  28  Fed.  265,  dismissing  cross-bill  where  there  was  an 
adequate  remedy  at  law;  Zeringue  v.  Texas  etc.  R.  Co.,  34  Fed.  243,  dis- 
missing bill  where  party  failed  to  make  out  case  for  specific  perform- 
ance; Walker  v.  Brown,  58  Fed.  27,  and  Security  Saving  &  Loan  Assn. 
v.  Buchanan,  66  Fed.  801,  14  C.  C.  A.  97,  dismissing  bill  because  party 
had  an  adequate  remedy  at  law;  Everson  v.  Equitable  Life  Assur.  Co., 
68  Fed.  263,  dismissing  bill  because  of  insufficient  allegations  of  fraud; 
Alger  V.  Anderson,  92  Fed.  708,  709,  where  it  appears  that  party  has 
lost  his  right  of  rescission  through  fraud  or  laches,  equity  cannot  decree 
compensation;  Banque  Franco-Egyptienne  v.  Brown,  34  Fed.  199, 
argiiendo. 

Distinguished  in  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  657, 
658,  66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  United 
States  against  railroad  and  its  mortgagees  to  determine  what  portion  of 
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lands  erroneously  patented  had  been  sold  to  bona  fide  porehasers,  and 
to  cancel  patents  to  lands  not  so  disposed  of;  P.  Lorillard  Co.  v.  Pepper, 
86  Fed.  967,  30  C.  C.  A.  496,  where  defendant's  label  has  been  slightly 
changed  before  suit  commenced,  plaintiff  is  not  restricted  to  action  for 
damages  for  use  of  old  label. 

Jurisdiction  of  equity  in  cases  of  fraud  where  adequate  remedy  at 
law  exists.    Note,  S  Ann.  Gas.  612. 

Words  'fraud'*  and  "conspiracy"  alone  cannot  make  a  case  for  aqoitj 
interference.  Until  connected  with  some  specific  acts  for  wtdch  one  person 
is  in  law  responsible  to  another,  tbey  have  no  more  effect  than  other  words 
ef  unpleasant  significance. 

Approved  in  Smith  .v.  Chase  &  Baker  Piano  Mfg.  Co.,  197  Fed.  471, 
dismissing  bill  by  minority  stockholder  against  those  in  control  for  in- 
sufiicient  allegation  of  fraud;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  761, 
vacating  injunction  where  change  of  circumstances  removed  necessity 
for  equitable  relief;  Winchester  v.  Howard,  136  CaL  462,  64  Pac.  694, 
holding  in  action  to  charge  corporation  directors  with  misappropriation 
of  funds  by  ofiicers,  use  of  words  "unlawful"  and  "misappropriation'* 
did  not  dispense  with  necessity  for  pleading  facts  showing  misappro- 
priation ;  McClinton  v.  Chapin,  54  Fla.  519,  14  Ann.  Oas.  365,  45  South. 
38,  sustaining  demurrer  to  bill  for  failure  to  charge  fraud  specifically; 
Knox  County  v.  Harshman,  133  U.  S.  155,  33  L.  Ed.  688, 10  Sup.  Ct  258, 
refusing  to  interfere  with  judgment  at  law;  St.  Louis  etc.  Ry.  Co.  v. 
Johnston,  133  U.  g.  577,  33  L.  Ed.  687,  10  Sup.  Ct.  393,  holding  depositor 
could  reclaim  his  money;  Ritchie  v.  McMuUen,  159  U.  S.  242,  40  L.  Bd. 
186,  16  Sup.  Ct.  173,  to  warrant  impeachment  of  a  foreign  judgment, 
fraud  must  be  distinctly  alleged;  Lumley  v.  Wabash  Ry.  Co.,  71  Fed. 
28,  holding  allegation  that  thing  was  done  fraudulently  was  a  mere 
statement  of  a  conclusion;  Sackman  y.  Campbell,  15  Wash.  65,  46  Pac. 
897,  holding  fraud  was  not  made  out  by  the  general  allegations;  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  420,  18  S.  B.  614,  holding  alleging 
of  fraud  generally  is  insufficient;  Van  Weel  v.  Winston,  115  U.  S.  238, 
29  L.  Ed.  384,  6  Sup.  Ct.  22,  mere  charges  that  the  acts  set  forth  are 
fraudulent  will  not  give  the  court  jurisdiction. 

Bill  for  an  account  of  profits  and  an  injunction  should  be  brouKht 
against  a  corporation  in  its  corporate  capacity,  and  not  against  a  part  only 
of  its  stockholders  and  directors  individually. 

Approved  in  Westinghouse  Electric  &  Mfg.  Co.  v.  AUis-Chalmers  Co., 
168  Fed.  92,  fact  that  majority  of  stock  of  corporation  infringing  is 
owned  by  another  corporation  does  not  render  latter  chai^able  as  eon* 
tributory  infringer;  Weston  Electrical  Instrument  Co.  v.  Empire  Elec- 
trical Instrument  Co.,  116  Fed.  875,  denying  personal  liability  of  presi- 
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dent  of  corporation  in  infringement  suit;  Qlacose  Sng.  Ref.  Co.  v.  St. 
Louis  S3mip  etc.  Co.,  135  Fed.  543,  president  of  corporation  not  insolvent 
cannot  be  joined  with  corporation  as  defendant  in  bill  for  injunction  and 
accounting  for  infrigement  of  patent  by  corporation  merely  because  he 
directs  corporation's  business;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  222, 
62  C.  C.  A.  657,  holding  decree  against  receiver,  ordered  by  appointing 
order  to  defend  suits  to  establish  liens,  binds  all  parties  to,  and  inter- 
veners in,  suit  in  which  receiver  appointed;  Farmers'  Mfg.  Co.  v. 
Spruks  Mfg.  Co.,  119  Fed.  595,  holding  officers  of  corporation  not  liable 
for  infringement  of  patent  by*  corporation,  where  they  are  not  charged 
with  having  participated  in  infringement,  except  as  officers  of  corpora- 
tion; Bowers  v.  Atlantic  Gulf  &  Pacific  Co.,  104  Fed.  893,  holding  suit 
for  infringement  of  patent  cannot  be  maintained  against  an  individual 
who  is  not  alleged  to  have  infringed,  except  in  his  official  capacity  as 
officer  of  corporation  charged  to  have  committed  the  infringement,  and 
which  is  not  shown  to  be  solvent;  Mergenthaler  etc.  Co.  v.  Ridder,  65 
Fed.  855,  following  rule;  Boston  Woven  Hose  Co.  v.  Star  Rubber  Co.j 
40  Fed.  168,  and  Stuart  v.  Smith,  68  Fed.  191,  holding  officer  of  cor- 
poration could  not  be  held  personally  responsible  for  its  alleged  wrong- 
ful acts;  Lancaster  v.  Asheville  St.  Ry.  Co.,  90  Fed.  134,  holding  receiver 
will  not  be  appointed  in  suit  to  which  other  creditors  holding  large  part 
of  the  indebtedness  are  not  parties. 

Personal  liability  of  corporation  officers  for  its  torts  or  negligence. 
Note,  28  L.  R.  A.  426. 

107  n.  S.  591-595,  27  Ik  Ed.  488,  2  Sup.  Ot.  295,  UNION  TSTJ8T  00.  ▼. 
SOUTHER. 

Wlien  chaHcery  Is  adked  by  railroad  mortgagees  to  appoint  a  receiver 
pending  foreclosure,  court  may,  as  condition  of  issuing  order,  impose  terms, 
aa  to  payment  of  labor,  supplies,  etc.,  from  the  income. 

Approved  in  Loveland  &  Hinyan  Co.  v.  Blair,  222  Fed.  210,  137 
C.  C.  A.  521,  denying  preference  to  claimants  furnishing  supplies  where 
funds  for  operation  not  diverted  to  meet  secured  debts;  Central  Trust 
Co.  V.  Colorado  Ry.  Light  etc.  Co.,  200  Fed.  91,  denying  preference  for 
betterments  rendered  public  service  corporation;  Whelan  v.  Enterprise 
Transp.  Co.,  176  Fed.  213,  connecting  carriers  are  entitled  to  freight 
collected  by  receiver  of  insolvent  steamship  company  for  them;  Sea- 
board Air  Line  Ry.  Qo.  v.  Continental  Trust  Co.,  166  Fed.  600,  uphold- 
ing payment  of  claim  of  attorneys  having  charge  of  all  litigation  of 
railroad  within  certain  division;  Atchison  etc.  Ry.  Co.  v.  Osbom,  148 
Fed.  610,  78  C.  C.  A.  378,  holders  of  unsecured  claims  for  damages  aris- 
ing from  negligence  of  mortgaged  railroad  prior  to  receivership  have  no 
priority  over  mortgaj^ees  on  foreclosure;  Gregg  v.  Mercantile  Trust  Co., 
109  Fed.  226,  228,  48  C.  C.  A.  318,  holding  claims  for  legal  services  ren- 
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dered  railroad  in  ordinary  eonrse  of  its  business  under  speeial  employ- 
ment, which  do  not  directly  contribute  to  advantage  of  mortgagees,  have 
no  preferenec  over  mortgage;  International  Trust  Co.  v.  United  Coal 
Co.,  27  Colo.  254,  60  Pac.  624,  holding  receiver's  certificates  issued  to 
secure  claims  for  labor  in  carrying  on  business  have  no  priority  over 
mortgage;  Citizens'  Trust  Co.  v.  National  etc.  Supply  Co.,  178  Ind.  173, 
41  L.  R.  A.  (N.  S.)  695,  98  N.  E.  867,  current  debts  for  operation  are 
given  preference;  Old  Colony  Trust  Co.  v.  Medfield  etc.  St.  Ry.  Co., 
215  Mass.  160,  102  N.  E.  486,  denying  preference  to  claims  for  electric 
power;  Union  Trust  Co.  v.  Fitzgerald,  107  U.  S.  595,  27  L.  Ed.  490, 
2  Sup.  Ct.  298,  Farmers'  Loan  etc.  Co.  v.  Kansas  etc.  R.  Co.,  53  Fed.  185, 
New  York  etc.  Trust  Co.  v.  Equitable  Mtg.  Co.,  71  Fed.  558,  and  Central 
Trust  Co.  V.  Utah  etc.  Ry.  Co.,  16  Utah,  17,  50  Pac.  814,  all  following 
rule ;  Union  Trust  Co.  v.  Walker,  107  U.  S.  596,  27  L.  Ed.  490,  2  Sup.  Ct. 
299,  holding  that  assignment  of  claims  for  operating  expenses  passes 
right  of  original  holder  to  payment  out  of  receiver's  funds ;  Union  Trust 
Co.  V.  Illinois  etc.  Ry.  Co.,  117  U.  S.  463,  29  L.  Ed.  973,  6  Sup.  Ct.  825, 
holding  operating  expenses  for  six  months  preceding  appointment  of  re- 
ceiver could  be  allowed  priority  out  of  the  corpus  of  the  property ;  Union 
Trust  Co.  v.  Morrison,  125  U.  S.  612,  31  L.  Ed.  831,  8  Sup.  Ct.  1010, 
holding  claimant  can  pursue  earnings  which  had  been  used  to  purchase 
property;  St.  Louis  etc.  R.  R.  Co.  v.  Cleveland  etc.  Ry.  Co.,  125  U.  S. 
'  673,  31  L.  Ed.  837,  8  Sup.  Ct.  1017,  holding  no  gross  earnings  were  di- 
verted to  payment  of  interest,  and  claimant  had  no  priority  over  mort- 
gagee; Kneeland  v.  Bass  etc.  Machine  Works,  140  U.  S,  597,  35  L.  Ed. 
646,  11  Sup.  Ct.  859,  holding  necessary  supplies  purchased  by  receiver 
are  a  charge  upon  fund  of  foreclosure  sale ;  Blair  v.  St.  Louis  etc.  R.  Co., 
19  Fed.  862,  holding  like  demands  presented  from  other  States  will 
be  entitled  to  same  status  as  statutory  liens ;  Dow.  v.  Memphis  etc.  R. 
Co.,  20  Fed.  267,  where  default  in  payment  of  mortgage  occurred  a  year 
before  the  filing  of  bill,  receiver  should  p&y  operating  expenses  for  six 
months  previous  to  his  appointment;  Central  Trust  Co.  v.  Texas  etc.  Ry. 
Co.,  22  Fed.  136,  holding  circuit  judge  will  not  modify  orders  passed 
by  district  judges  in  different  States;  Farmers'  Loan  etc.  Co.  v.  Vicks- 
burg  etc.  R.  Co.,  33  Fed.  783,  holding  claim  for  money  borrowed  to  pay 
taxes  had  priority  over  mortgage;  Seventh  Nat.  Bank  v.  Shenandoah 
Iron  Co.,  35  Fed.  438,  holding  goods -furnished  laborers  on  orders  are 
not  a  prior  lien  to  mortgage  bonds;  Thomas  v.  Peoria  etc.  Ry.  Co.,  36 
Fed.  818,  and  American  Loan  etc.  Co.  v.  East  &  West  R.  R.  Co.,  46  Fed. 
103,  }}oih  holding  debt  for  supplies,  created  more  than  six  months  before 
the  appointment  of  receiver,  does  not  take  priority  over  mortgage;  Bond 
V.  South  Carolina  Ry.  Co.,  47  Fed.  31,  holding  seller  of  rails  had  prior 
claim  to  earnings  over  mortgagee;  Clyde  v.  Richmond  etc.  R.  Co.,  56 
Fed.  541,  holding  judgment  could  not  operate  as  a  judgment  against 
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the  receiver;  Finance  Co.  v.  Charleston  etc.  R.  Co.,  62  Fed.  208,  10 
C.  C.  A.  323,  holding  that  application  of  interveners  for  payment,  out 
of  proceeds  of  sale  was  properly  granted ;  Freights  of  the  Kate,  63  Fed. » 
716,  holding  general  lien  was  subordinate  to  any  specific  lien,  for  ad- 
vances to  assist  the  current  voyage ;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron 
Co.,  68  Fed.  624,  holding  equity  cannot  authorize  receiver  of  insolvent 
private  corporation  to  issue  certificates  which  will  be  a  paramount  lien, 
unless  necessary  to  preserve  the  property;  Farmers'  Loan  etc.  Co.  v. 
Green  Bay  etc.  Ry.  Co.,  45  Fed.  666,  and  St.  Louis  Trust  Co.  v.  Riley, 
70  Fed.  35,  37,  SO  L.  R.  A.  458,  16  C.  C.  A.  610,  holding  claim  for  dam-, 
ages  for  personal  injuries  caused  by  negligence  of  street  raOway,  five 
months  previous  to  appointment  of  receiver,  is  not  entitled  to  priority; 
Wood  V.  New  York  etc.  R.  Co.,  70  Fed.  743,  holding  debts  for  necessary 
supplies  may  be  preferred;  Jones  v.  Central  Trust  Co.,  73  Fed.  573, 
19  C.  C.  A.  569,  holding  payments  to  preserve  the  property  may  be 
properly  discharged  from  the  income  of  mortgaged  property;  Ames  v. 
Union  Pac.  Ry.  Co.,  74  Fed.  345,  holding  that  operating  expenses  of 
mortgaged  railroad  for  a  limited  time  anterior  to  the  appointment  of 
receiver  may  be  charged  upon  the  earnings  during  receivership;  Far- 
mers' Loan  etc.  Co.  v.  Northern  Pac.  R.  Co.,  74  Fed.  432,  holding  judg- 
ment for  tort,  caused  by  negligence,  subsequent  to  mortgage  and  before 
receivership,  is  not  entitled  to  preference  over  mortgage;  Southern  Ry. 
Co.  V.  Carnegie  Steel  Co.,  76  Fed.  495,  22  C.  C.  A.  289,  holding  debts  for 
current  supplies  contracted  within  a  reasonable  time  of  receivership 
should  be  first  paid  from  surplus  earnings ;  Central  Trust  Co.  v.  East  Ten- 
nessee etc.  R.  Co.,  80  Fed.  629,  26  C.  C.  A.  30,  allowing  priority  to  debts 
created  within  six  months  of  receivership;  Bosworth  v.  Terminal  R. 
Assn.,  80  Fed.  971,  26  C.  C.  A.  279,  holding  receiver  had  no  right  to 
appeal  from  decree  awarding  a  preference  to  claim  for  supplies;  New 
York  Guaranty  etc.  Co.  v.  Tacoma  etc.  Min.  Co.,  83  Fed.  367,  27  C.  C.  A. 
550,  holding  claim  for  cable  took  priority  over  mortgage  bonds;  Drennen 
V.  Mercantile  Trust  etc.  Co.,  115  Ala.  606,  67  Am.  St.  Rep.  77,  39  L.  R.  A. 
625,  23  South.  166,  holding  that  claims  of  employees  of  a  corporation 
have  a  priority  over  mortgage  securing  bonds;  Blythe  v.  Gibbons,  141 
Ind.  342,  35  N.  E.  560,  holding  court  would  authorize  receiver  to  borrow 
money  and  make  it  a  first  lien ;  Giles  v.  Stanton,  86  Tex.  626,  26  S.  W. 
617,  holding  invalid,  statute  attempting  to  give  preference  in  the  earn- 
ings to  claim  which  had  no  lien  on  them ;  Missouri  etc.  Ry.  Co.  v.  Chilton, 
7  Tex.  Civ.  App.  194,  27  S.  W.  276,  where  property  is  returned  to  com- 
pany under  a  consent  decree,  it  is  liable  for  negligent  injuries  during 
the  receivership;  Bellingham  Bay  etc.  Co.  v.  Fairhaven  Ry.  Co.,  17 
Wash.  377,  49  Pac.  515,  holding  debt  incurred  to  operate  road  is  a  pref- 
erential claim;  Bosworth  v.  Terminal  R.  R.  Assn.,  174  U.  S.  185,  43 
L.  Ed.  941,  19  Sup.  Ct.  626,  arguendo. 
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Distinguished  in  Gregg  v.  Metrojwlitan  Trust  Co,,  197  U.  S.  187,  49 
L.  Ed.  719,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preservation 
of  railroad,  furnished  within  six  months  of  receivership,  is  not  preferred 
over  mortgage  lien  recorded  before  contract  under  which  ties  furnished 
was  made ;  Farmers'  Loan  &  Trust  Co.  v.  American  Water  Co.,  107  Fed. 
26,  28,  30,  holding  where  water  company  owed  for  engines  and  re- 
ceivers appointed  on  application  of  stockholders  and  unsecured  cred- 
itors applied  income  to  payment  of  prior  mortgage  and  left  engines 
unpaid  for,  and  receiver  then  appointed  at  suit  of  mortgagees  who  col- 
lected income  earned  prior  to  appointment,  court  could  apply  this  sum 
to  payment  for  engines ;  Illinois  Trust  etc.  Bank  ▼.  Doud,  105  Fed.  144, 
52  L.  R.  A.  481,  44  C.  C.  A.  389,  holding  loan  to  quasi-public  mortgagor 
on  mortgage  of  its  income  of  money  to  make  beneficial  and  necessary 
addition  to  its  mortgaged  property  entitled  lender  to  no  preference  over 
prior  mortgage  covering  all  income  and  property  of  mortgagor  acquired 
and  to  be  acquired;  Hanna  v.  State  Trust  Co.,  70  Fed.  6,  SO  L.  B.  A. 
204,  16  C.  C.  A.  586,  it  being  merely  a  private  corporation,  court  could 
not  displace  liens  by  issue  of  certificates ;  Merchants  Bank  v.  Moore,  106 
Ala.  649,  17  South.  706,  holding  that  claims  for  work  and  material  can- 
not be  preferred;  Raht  v.  Attrill,  106  N.  Y.  436,  60  Am.  8t.  Rep.  462, 
13  N.  E.  286,  holding  order  making  certificates  {or  labor  prior  liens  to 
be  invalid ;  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  etc.  R.  R.  Co.,  86  Va.  9, 
19  Am.  St.  Rep.  865,  9  S.  E.  762,  holding  vendor  of  cars,  retaining  title 
as  security,  before  appointment  of  receiver,  is  entitled  to  be  paid  by 
receiver  for  their  use;  Ford  v.  Central  Trust  Co.,  70  Fed.  145,  17 
C.  C.  A.  31,  arguendo.  » 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  408,  411,  427. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep* 
91. 

Priority  of  claims  against  property  in  receiver's  hands  over  re* 
corded  liens.    Note,  2  L.  R.  A.  (N.  S.)  1017,  1018,  1028. 

107  XJ.  8.  596,  27  I..  Ed.,  490,  2  8iq».  Ot.  298,  UNION  TBUai  00.  ▼.  FITZ- 
OEBALD. 

Not  cited. 

107  JJ.  8.   696,  27  L.  Ed.  490,  2  8ap.  Ot.  299,  TINION  TBtTST   CO.  ▼. 
WAUQBR. 

Assignment  of  claim  for  operating  expenses  of  railroad  has  as  much 
right  to  preference  in  payment  out  of  funds  in  liands  of  receiver  as  the 
oi^ginal  holder  of  the  claim. 
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Approved  in  Colnmbns  ete.  R.  R.  Co.  Appeals,  109  Fed.  197,  48 
C.  C.  A.  275,  and  In  re  Assignment  Sectional  Dock  Co.,  80  Mo.  App. 
62,  both  reafiSrming  rule;  Union  Trust  Co.  v.  Southern  SawmiRs  etc. 
Co.,  166  Fed.  202,  92  C.  C.  A.  101,  upholding  assignment  of  labor  claims 
as  carrying  the  right  to  a  lien;  In  re  Bennett,  163  Fed.  679,  701,  82 
C.  C.  A.  531,  upholding  priority  of  assigned  claim  for  materials  fur- 
nished manufacturing  company;  Bumham  v.  Bow^  111  U.  S.  783,  28 
L.  Ed.  598,  4  Sup.  Ct.  678,  following  rule;  Blair  v.  St.  Louis  etc.  R. 
Co.,  19  Fed.  862,  holding  like  demands  presented  from  other  States  will 
be  entitled  to  same  status  as  statutory  liens ;  Central  Trust  Co.  v.  Texas 
etc.  Ry.  Co.,  22  Fed.  136,  holding  circuit  judge  will  not  modify  ordera 
passed  by  district  judges  in  different  States;  Finance  Co.  v.  Charleston 
etc.  R.  Co.,  49  Fed.  694,  holding  priority  did  not  cover  a  claim  by  mer- 
chant for  rations  furnished  laborers;  Northeln  Pac.  R.  Co.  v.  Lamont, 
69  Fed.  25,  16  C.  C.  A.  364,  holding  that  right  of  preference  passed  to 
assignee  of  debt;  Edmunds  v.  Illinois  etc.  R.  Co.,  80  Fed.  81,  holding 
claim,  constituting  a  property  right,  is  assignable  so  as  to  transfer  the 
beneficial  interest ;  Mcllhenny  v.  Binz,  80  Tex.  20,  26  Am.  8t.  Bep.  727, 
13  S.  W.  664,  holding  assignment  of  claims  for  wages  does  not  destroy 
right  to  priority  of  payment;  Ford  v.  Central  Trust  Co.,  70  Fed.  146, 
17  C.  C.  A.  31,  arguendo. 

Distinguished  in  Norman  v.  Edington,  115  Tenn.  314,  89  S.  W.  746, 
assignee  of  laborer's  claim  cannot  perfect  inchoate  lien  given  by  Shan- 
non's Code,  §  3580,  by  giving  notice  there  provided. 

What  claims  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  8t.  Rep.  414. 

Priority  of  claims  against  property  in  receiver's  hands  -over  re- 
corded liens.    Note,  2  L.  B.  A.  (N.  8.)  1028. 

107  U.  8.  597-601,  27  L.  Ed.  574,  2  Sap.  Ot.  636,  DAVIS  ▼.  SOUTH  GABO- 
LIKA. 

Section  643,  Bev.  Stats.,  providing  for  removal  of  prosecutions  against 
officers  acting  under  internal  revenue  laws,  embraces  case  of  ITnited  States 
marshals  engaged  in  serving  process  upon  one  accused  of  violating*  revenue 
laws,  and  protects  their  deputies  and  assistants. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  upholding  removal 
of  criminal  prosecution  under  Rev.  Stats.,  §  641,  where  defendant  dis- 
criminated in  selection  of  jurors ;  Commonwealth  of  Virginia  v.  De  Hart, 
119  Fed.  627,  holding  criminal  prosecution  for  assault  committed  in 
repelling  attack  made  on  defendant  while  acting  as  posseman  under 
appointment  by  deputy  marshal  is  removable  to  Federal  court;  Virginia 
v.  Paul,  148  U.  S.  114,  37  L.  Ed.  889,  13  Sup.  Ct.  539,  holding  jurisdic- 
tion of  State  court  is  not  taken  away  until  petition  for  removal  has 
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been  filed,  and  a  writ  of  certiorari  or  habeas  corpus  issued  and  served; 
State  V.  Kirkpatrick,  42  Fed.  694,  holding  it  is  no  objection  to  removal 
that  no  indictment  has  yet  been  found;  State  v.  Sullivan,  50  Fed.  597, 
holding  removal  of  prosecution  of  revenue  officer  is  effected  upon  the 
filing  of  a  proper  petition;  State  v.  Sullivan,  110  N.  C.  518,  14  S.  E.  798, 
holding  statutes  removing  existing  jurisdiction  must  be  strictly  con- 
strued ;  McKee  v.  Coffin,  66  Tex.  307,  1  S.  W.  278,  holding  action  for 
damages  could  not  be  removed  because  defendant  was  a  United  StatoB 
marshal;  Virginia  v.  Felts,  133  Fed.  96,  arguendo. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 

Federal  courts.    Note,  58  L.  B.  A.^  579. 

• 

Where  case  against  United  States  marshal  has  been  taken  from  State 
to  Olrcoit  Oonrt»  his  bail  in  State  court  are  discharged  ftom  their  undertak- 
ing, and  a  judgment  rendered  against  them  by  State  court  is  coram  non 
Jndice. 

Approved  in  State  v.  Adler,  67  Ark.  477,  55  S.  W.  853,  holding  if 
one  held  to  bail  be  discharged  on  habeas  corpus  by  tribunal  of  competent 
jurisdiction,  bail  also  discharged;  McCullough  v.  Large,  20  Fed.  310, 
holding  void,  orders  of  State  court  made  after  removal;  Birdseye  v. 
Shaeffer,  37  Fed.  827,  holding  that  removal  merely  holds  jurisdiction 
of  State  i;ourt  in  abeyance. 

Distinguished  in  Hunter  v.  Colquitt,  73  Qa.  46,  where  case  was  not 
duly  removed,  a  judgment  in  State  court  on  the  recognizance  would  be 
good. 

Liability  on  recognizance  for  failure  of  accused  to  appear  in  court 
to  which  change  of  venue  is  taken.    Note,  Ann.  Oas.  1912B,  1188. 

Miscellaneous.  Cited  in  People's  United  States  Bank  v.  (Joodwin,  162 
Fed.  938,  upholding  Rev.  Stats.,  §  643. 

107  U.  S.  602>616»  27  L.  Ed.  500,  2  Sup.  Ot.  415,  BASSET  v.  HASSEU.. 

Parties  having  no  legal  interest  in  maintaining  or  reversing  decree  are 
not  necessary  parties  to  appeal. 

Approved  in  Amadeo  v.  Northern  Assur.  Co.,  201  U.  S.  201,  50  L.  Ed. 
726,  26  Sup.  Ct.  507,  death  of  insured  after  judgment  for  insurer  in 
action  on  policy  does  not  require  dismissal  of  writ  of  error,  where,  to 
meet  averment  that  plaintiff  had  no  interest  in  action,  caption  of 
declaration  was  amended  to  show  action  was  brought  for  use  of  corpora- 
tion and  averment  inserted  to  show  assignment  of  x)olicy  to  corporation; 
Ford  v.  Cannon,  5  Cal.  App.  187,  89  Pac.  1072,  dismissing  appeal  for 
failure  to  join  adverse  party;  Hester  v.  Town  of  Greenwood,  172  Ind. 
282,  88  N.  £.  499,  officials  of  municipality  having  no  interest  in  suit  are 
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not  necessary  parties;  State  v.  Holt,  34  Okl.  316,  125  Pac.  461,  parties 
over  whom  lower  court  did  not  acquire  jurisdiction  are  not  necessary; 
Allen  V.  Gamer,  45  Utah,  46,  47,  143  Pac.  230,  joint  maker  of  note  is 
necessary  party;  Dunn  v.  German- American  Bank,  109  Mo.  98,  100,  18 
S.  W.  1140,  1141,  holding  deposit  of  certificate,  with  directions  to  see 
that  decedent's  children  got  the  money,  is  not  a  valid  gift  causa  mortis; 
Albuquerque  v.  Zeiger,  5  N.  M.  520,  25  Pac.  787,  holding  failure  of 
sheriff  to  join  in  a  writ  of  error  from  decree  enjoining  him  and  the 
city,  is  no  ground  for  dismissal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  856. 

A  donatio  mortis  causa  must  be  completely  executed,  preciBely  a8  re- 
quired in  tlie  case  of  gifts  inter  vivos,  subject  to  he  divested,  if  revoked 
by  donor  or  if  donor  survive  the  apprehended  peril,  or  outlive  the  donee,  or 
if  the  assets  are  insufficient  after  payment  of  debts. 

Approved  in  Allen-West  Com.  Co.  v.  Grumbles,  129  Fed.  290,  63 
C.  C.  A.  401,  where  owner  of  stock  in  corporation  delivered  assignment 
of  interest  in  its  business  to  wife,  but  retained  certificate,  voted  shares 
and  received  dividends  thereon,  and  four  years  later  indorsed  certificates 
to  her,  delivery  of  assignment  was  not  gift;  Chambers  v.  McCreery,  106 
Fed.  368,  45  C.  C.  A.  322,  applying  rule  where  husband  gave  wife  access 
to  safe  deposit  box  in  which  bonds  kept,  but  he  himself  collected  coupons 
and  sold  some  of  bonds ;  Wright  v.  Bragg,  106  Fed.  32,  45  C.  C.  A.  204, 
holding  facts  and  circumstances  or  statements  of  intention  made  at 
other  times  are  inadmissible  to  prove  intent  to  part  with  control  where 
they  are  equally  consistent  with  intention  that  instrument  should  remain 
under  decedent's  control  during  life  and  should  not  be  delivered  till 
after  death;  Barnes  v.  Barnes,  174  Ala.  169,  56  South.  959,  and  Schultz 
V.  Becker,  131  Wis.  240,  110  N.  W.  216,  both  holding  evidence  not  to 
constitute  gift  causa  mortis  of  certificates  of  deposit ;  Ragan  v.  Hill,  72 
Ark.  308,  80  S.  W.  150,  loan  by  one  not  expecting  to  live  long  of  money 
to  firm,  which  gave  receipt  agreeing  to  give  money  to  another  in  case 
of  lender's  death,  not  gift  causa  mortis;  Beebe  v.  Coffin,  153  Cal.  177, 
94  Pac.  7-68,  donor  must  relinquish  all  dominion  and  control  over  thing 
to  donee  to  constitute  good  delivery ;  Knight  v.  Tripp,  5  Cal.  Unrep.  740, 
49  Pac.  839,  gift  held  void,  donor  having  retained  possession  and  con- 
trol; Hogan  V.  Sullivan,  114  Iowa,  460,  87  N.  W.  449,  holding  where 
decedent  takes  son-in-law  to  bank  and  deposits  sum  in  his  name,  and 
later,  just  prior  to  death,  gives  son-in-law  memorandum  directing  dis- 
position of  fund  among  beneficiaries,  there  is  sufficient  delivery  in  trust 
for  beneficiaries,  to  constitute  gift  causa  mortis;  Stokes  v.  Sprague,  110 
Iowa,  97,  81  N.  W.  198,  holding  where  intestate  indorsed  notes  "in  case 
of  my  death  pay  to"  plaintiff,  and  friend  promised  to  deliver  notes  to 
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plaintiff  but  did  not  take  possession  of  them  until  after  intestate's 
death,  there  was  not  sufficient  delivery  to  constitute  gift  causa  mortis; 
Baldwin's  Ezr.  v.  Barber's  Ezrs.,  161  Ky.  172,  Ann.  Oas.  1915A,  U, 
151  S.  W.  687,  delivery  to  donor's  agent  is  not  sufficient;  0 'Gorman  v. 
Jolley,  34  S.  D.  34,  147  N.  W.  80,  where  delivery  is  qualified  so  as  to 
prevent  present  execution,  it  is  not  good  gift;  In  re  Slocum's  Estate, 
83  Wash.  162,  145  Pac.  205,  donee  must  prove  gift  by  satisfactory  evi- 
dence; Hatcher  v.  Buford,  60  Ark.  176,  27  L.  R.  A.  509,  29  S.  W.  643, 
holding  gift  causa  mortis  was  subject  to  dower;  Hart  v.  Ketchum,  121 
Gal.  429,  53  Pac.  932,  holding  charitable  gift  was  not  consummated 
where  donor  left  it  to  the  person  drawing  the  money  to  select  the  donee ; 
Guinan's  Appeal,  70-€onn.  347,  39  Atl.  484,  holding  delivery  of  bank- 
book constituted  a  valid  gift  of  the  money;  Love  v.  Francis,  63  Mich. 
192,  6  Am.  St.  Rep.  298,  29  N.  W.  848,  holding  delivery  to  be  essential 
to  a  valid  gift ;  Lyeson  v.  Davis,  17  Mont.  270,  273,  31  L.  R.  A.  445,  446, 
42  Pac.  788,  holding  that  there  was  a  valid  gift  causa  mortis;  Emery 
V.  Clough,  63  N.  H.  554,  56  Am.  Rep.  545,  4  Atl.  799,  holding  title  to 
a  gift  causa  mortis  is  defeasible  only  during  life  of  the  donor;  Ridden 
V.  Thrall,  125  N.  Y.  579,  21  Am.  St.  Rep.  762,  11  L.  R.  A.  688,  26  N.  E. 
629,  holding  gift  was  consummated  by  the  delivery  of  the  bank-books ; 
Seybold  v.  Grand  Forks  Nat.  Bank,  5  N,  D.  470,  67  N.  W.  685,  holding 
donor's  representatives  cannot  pursue  a  gift  except  in  case  of  deficiency 
of  assets;  Morey  v.  Sohier,  63  N.  H.  513,  56  Am.  Rep.  548,  3  Atl.  641, 
holding  subsequent  trust  deed,  afterward  revoked,  does  not  work  a 
revocation  of  a  will;  Newton  v.  Snyder,  44  Ark.  45,  51  Am.  Rep.  588, 
Williams  v.  Chamberlain,  165  HI.  218,  219,  46  N.  E.  252,  Donnell  v. 
Wylie,  85  Me.  146,  26  AtL  1094,  and  Yancey  v.  Field,  85  Va.  760,  8  S.  E. 
722,  all  declaring  that  delivery  is  essential  to  the  validity  of  a  gift ;  Sea- 
bright  V.  Seabright,  28  W.  Va.  479,  admitting  evidence  of  surrounding 
circumstances  to  show  it  was  a  gift  causa  mortis,  and  not  inter  vivos; 
Barker  v.  Buhre,  61  Wis.  489,  21  N.  W.  615,  arguendo. 

Gifts  causa  mortis.    Notes,  48  Am.  Rep.  506;  99  Am.  St.  Rep. 
892|  897,  912;  51  Am.  Dec.  862. 

Requisites  of  donatio  causa  mortis.    Note,  9  E.  R.  0.  864. 

If  donatio  cansa  mortis  does  not  take  effect  as  a  complete  transfer  to 
donee  of  possession  and  title,  either  legal  or  equitable,  during  the  life  of  the 
donor,  it  is  a  testamentary  disposition,  good  only  If  made  and  proved  as  a 
will. 

Approved  in  Lyons  v.  Lyons,  224  Fed.  774,  defining  term  "money  in 
bank"  in  construction  of  devise;  Deneff  v.  Helms,  42  Or.  165,  166,  70 
Pac.  391,  holding  where  deceased  owned  deposit  in  bank  and  another  in 
hands  of  N.  and  day  prior  to  death  called  N.  and  H.  and  banker,  and 
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annoanced  that  lie  gave  H.  all  he  had  and  that  H.  should  care  for  him 
during  life,  and  on  death  pay  all  charges,  pay  himself  liberally,  and 
give  remainder  to  sister,  and  indorsed  certificate  of  deposit  to  H.,  and 
ordered  N.  to  pay  money  who  did  so,  there  was  valid  gift  causa  mortis ; 
Bamum  v.  Reed,  136  111.  398,  26  N.  E.  574,  following  rule;  dissenting 
opinion  in  Thomas  v.  Lewis,  89  Va.  77,  80,  84,  18  L.  R.  A.  180,  184,  186, 
186,  15  S.  E.  402,  403,  405,  majority  holding  gift  to  be  testamentary, 
where  donor  uses  words,  "to  be  yours  in  case  of  my  death." 

Distinguished  in  Johnson  v.  CoUey,  101  Va.  419,  44  S.  E.  722,  up- 
holding as  gift  causa  mortis  gift  of  money  to  third  persons  by  one  dying 
next  day  saying,  *'If  he  died  give  it  to  little  colored  girl,  Libbie." 

Delivery  of  a  certificate  of  deposit  constitutea  a  valid  donatio  mortia 
causa.  It  is  a  subsisting  chose  in  action;  and  represents  fund  it  describes, 
80  tliat  a  delivery  constitutes  an  equitable  assignment  of  tlie  funds. 

Approved  in  Bowen  v.  Kutzner,  167  Fed.  297,  93  C.  C.  A.  33,  denying 
sufficiency  of  evidence  of  delivery  of  corporate  stock;  Allen- West  Com. 
Co.  V.  Grumbles,  129  Fed.  291,  63  C.  C.  A.  401,  where  owner  of  stock  in 
corporation  delivered  assignment  of  interest  in  its  business  to  wife,  but 
retained  certificate,  voted  shares  and  received  dividends  thereon,  and 
four  years  later,  when  indebted,  indorsed  certificate  to  her,  delivery 
of  assignment  was  not  gift;  Fite  v.  Perry,  8  Cal.  App.  89,  96  Pac.  103, 
writing  is  not  necessary  to  gift  causa  mortis;  Fisher  v.  Ludwig,  6  Cal. 
App.  151,  91  Pac.  661,  written  order  to  bank  is  sufficient  to  transfer 
deposit;  Philpot  v.  Temple  Banking  Co,,  3  Ga,  App.  748,  60  S.  E.  483, 
upholding  delivery  of  certificate  of  deposit  without  indorsement ;  Teague 
V.  Abbott,  51  Ind.  App.  612,  100  N.  E.  30,  upholding  constructive  deliv- 
ery of  stock;  Taylor  v.  Purdy,  151  Ky.  85,  86,  151  S.  W.  46,  47,  up- 
holding sufficiency  of  delivery  of  deed  of  gift ;  Stratton  v.  Athol  Savings 
Bank*  213  Mass.  48,  99  N.  E.  454,  undelivered  assignment  is  ineffective 
to  transfer  title  to  bank-book ;  Innes  v.  Potter,  130  Minn.  326, 153  N.  W. 
607,  upholding  transfer  of  corporate  stock,  enjoyment  of  which  is  post- 
poned till  after  death ;  Varley  v.  Sims,  100  Minn.  338,  117  Am.  St.  Rep. 
694,  10  Ann.  Cas.  478,  8  L.  R.  A.  (N.  S.)  828,  111  N.  W.  271,  upholding 
delivery  of  check  as  transferring  fund  in  bank ;  Foley  v.  Harrison,  233 
Mo.  573,  574,  136  S.  W.  389,  delivery  of  keys  to  safety  deposit  box  held 
sufficient;  Blazo  v.  Cochrane,  71  N.  H.  587,  53  Atl.  1027,  holding  un- 
indorsed promissory  note  may  be  subject  of  gift;  Apache  State  Bank 
V.  Daniels,  32  Qkl.  133,  Ann.  Cas.  1914A,  520,  40  L.  R.  A.  (N.  S.)  901, 
121  Pac.  242,  delivery  of  key  together  with  words  of  gift  held  sufficient 
gift  causa  mortis  of  personal  property  contained  in  box;  Baker  v.  Moran, 
67  Or.  394,  136  Pac.  33,  upholding  actual  delivery  of  negotiable  instru- 
ment without  indorsement;  Le  Brun  v.  Le  Brun,  49  Or.  373,  90  Pac. 
XT— 76 
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586,  evidence  held  sufficient  to  show  gift  causa  mortis;  Holman  v. 
Deseret  Savings  Bank,  41  Utah,  347,  124  Pac.  768,  evidence  held  insuffi- 
cient to  show  gift  of  savings  bank  deposit;  First  Nat.  Bank  v.  HoUandi 
99  Ya.  502,  86  Am.  St.  Bep.  904,  39  S.  E.  128,  holding  delivery  of  stock 
certificate  unindorsed  by  donor  to  donee,  with  intent  to  transfer  title  by 
way  of  gift,  is  effectual  as  equitable  assignment;  Phinney  v.  State,  36 
Wash.  248,  68  L.  B.  A.  119,  78  Pac.  931,  where  one  in  fear  of  impending 
death  gave  check  to  payee  with  statement  that  he  wanted  payee  to  get 
his  money,  and  he  died  before  check  collected,  there  was  valid  gift 
causa  mortis;  Opitz  v.  Karel,  118  Wis.  530,  95  N.  W.  949,  upholding 
parol  gift  of  insurance  policy  payable  to  personal  representatives  of 
assured,  policy  providing  filing  of  duplicate  on  written  assignment; 
Telford  v,  Patton,  144  HI.  623,  33  N.  E.  1122,  followii^  rule;  Larrabee 
V.  HascaU,  88  Me.  517,  518,  51  Am.  8t.  Bep.  442,  448,  34  Atl.  410,  hold- 
ing order,  accompanied  by  delivery  of  bank-book,  was  a  valid  gift, 
though  for  less  than  the  full  amount;  Leyson  v.  Davis,  17  Mont.  286, 
SI  L.  B.  A.  451,  42  Pac.  793,  upholding  gift  of  stock,  without  assign- 
ftient  or  indorsement;  Commonwealth  v.  Crompton,  137  Pa.  St.  147,  20 
Atl.  418,  holding  valid  gift  of  stock  may  be  made  by  delivery  without 
assignment  or  indorsement;  Thomas  v.  Lewis,  89  Ya.  64,  87  Am.  St. 
Bep.  872,  18  L.  B.  A.  180,  15  S.  E.  398,  that  donor  uses  words  "to  be 
yours  in  case  of  my  death"  does  not  make  the  gift  testamentary;  Crook 
V.  First  Nat.  Bank,  83  Wis.  37,  85  Am.  St.  Bep.  19,  52  N.  W.  1132,  hold- 
ing  that  delivery  of  receipt  was  a  valid  gift. 

Delivery  of  certificate  of  deposit,  Indorsed  so  as  to  restrain  the  author- 
ity of  donee  in  the  collection  of  the  money,  and  foil>id  its  payment  until 
donor's  death  is  not  a  valid  donatio  causa  mortis. 

Approved  in  In  re  Idphart,  227  Fed.  136,  holding  evidence  insufficient 
to  show  that  bankrupt's  wife,  during  her  last  illness,  made  gift  of 
furniture  and  jewelry  to  infant  son;  Allen-West  Commission  Co.  v. 
Grumbles,  129  Fed.  295,  63  C.  C.  A.  401,  where  owner  of  stock  in  cor- 
poration delivered  assignment  of  interest  in  its  business  to  wife,  but 
retained  certificate,  voted  shares  and  received  dividends  theron,  and 
four  years  later  indorsed  certificate  to  her,  delivery  of  assignment  was 
not  gift ;  Castle  v.  Persons,  117  Fed.  838,  54  C.  C.  A.  133,  holding  verbal 
direction  by  creditor  to  debtor  to  pay  debt  which  is  not  evidenced  by 
any  note  or  other  writing  to  another,  where  debtor  at  time  accepts 
order  and  promises  donee  to  make  payment  to  heirs,  constitutes  good 
delivery  to  validate  gift  of  chose  in  action  causa  mortis;  Noble  v.  Gar- 
den, 146  Cal.  229,  79  Pac.  885,  where  assignments  of  stock  certificates 
filled  out  by  owner  and  corporation  secretary  given  certificates  with 
directions  to  deliver  them  to  assignees  on  owner's  impending  death, 
there  was  no  gift  causa  mortis;  Duryea  v.  Harvey,  183  Mass.  433,  67 
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N,  E.  352,  holding  where  one  contemplating  suicide  placed  in  envelope 
agreement  whereby  certain  person  was  bound  to  pay  him  one  thousand 
dollars  per  month  during  term  of  certain  lease  and  an  order  to  tliat 
person  to  pay  half  of  it  to  plaintiff  and  placed  it  in  hands  of  third 
person,  with  directions  that  it  be  opened  only  in  case  of  his  death  or  by 
his  direction,  there  was  no  gift;  Industrial  Trust  Co.  v.  Scanlon,  26 
B.  I.  230,  58  Atl.  787,  where  bank  dex)osit  redeposited  in  names  of 
original  depositor  and  brother,  and  brother,  though  not  present  at 
deposit,  was  given  book  and  told  it  was  his,  brother  entitled  to  deposit 
on  death  of  original  depositor;  Daniel  v.  Smith,  75  Cal.  550,  17  Pac. 
684,  holding  donor  must  part  with  possession  and  control  of  the  sub- 
ject of  the  gift;  Cline  v.  Jones,  111  HI.  571,  holding,  where  father  re- 
tained deed,  gift  never  took  effect;  Logenfiel  v.  Richter,  60«Minn.  52,  61 
N.  W.  828,  holding  delivery  of  notes,  with  directions  that  they  be  paid 
after  death,  passes  no  title;  Mathews  v.  Hoagland,  48  N.  J.  Eq.  489, 
21  Atl.  1066,  holding  delivery  of  certificate  of  stock,  without  an  actual 
transfer,  or  written  assignment,  does  not  constitute  a  valid  gift ;  Walsh 's 
Appeal,  122  Pa.  St.  187,  9  Am.  St.  Rep.  85,  15  Atl.  471,  holding  gift  was 
invalid,  because  delivery  was  not  absolute ;  Sterling  v.  Wilkinson,  83  Va. 
797,  3  S.  E.  536,  holding  deposit  of  choses  in  action  to  be  divided  be- 
tween wife  and  child  on  depositor's  death  is  not  valid  as  a  gift;  Sea- 
bright  V.  Seabright,  28  W.  Va.  484,  485,  holding  evidence  of  surroundinc: 
circumstances  may  be  admitted  to  shdw  it  was  a  gift  causa  mortis,  and 
not  inter  vivos. 

Distinguished  in  Schollmier  v.  Schoendelen,  78  Iowa,  430,  16  Am.  St. 
Rep.  458,  43  N.  W.  283,  holding  that  delivery  of  bank-book  rendered 
assignment  irrevocable. 

Delivery  of  deeds.    Note,  58  Am.  Rep.  294. 

Voluntary  trusts   arisii^  from   declaration  of  trustor.    Note,  84 
Am.  St.  Rep.  210. 

107  XT.  S.  617-624,  27  L.  Ed.  490,  2  Sap.  Ct.  301,  BARBER  ▼.  80HELL. 

Designations  qualified  by  word  "cotton,"  in  act  of  1846,  are  designa- 
tions by  a  special  description,  as  contradistinguished  from  a  commercial 
name,  or  name  of  trade,  and  are  designations  of  quality  and  material. 

Ay.proved  in  United  States  v.  Nordlinger,  121  Fed.  692,  58  C.  C.  A. 
438,  holding  Leghorn  citron  taxable  as  "fruits  preserved  in  sugar," 
under  Tariff  Act  1883,  par.  302;  Toplitz  v.  Hedden,  146  U.  S.  266,  257, 
36  L.  Ed.  968,  13  Sup.  Ct.  71,  72,  holding  that  "bonnet''  had  a  com- 
mercial meaning  that  would  cover  the  goods  in  question;  Cadwalader 
V.  Zeh,  151  U.  S.  178,  88  L.  Ed.  118,  14  Sup.  Ct.  291,  it  is  only  when 
no  commercial  meaning  is  called  for  that  th^  common  meaning  is 
adopted;  United  States  v.  Klumpp,  169  U.  S.  216,  42  L.  Ed.  722,  18  Sup. 
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Ct.  313,  holding  worsted  dress  goods  fell  within  ''manufactures  of 
wool";  Lloyd  v.  McWilliams,  31  Fed.  263,  holding  phrase  was  too  gen- 
eral to  be  held  an  enumeration;  In  re  H.  B.  Claflin  Co.,  52  Fed.  123,  2 
C.  C.  A.  647,  holding  hemstitched  cotton  handkerchiefs  were  not 
"hemmed  handkerchiefs";  In  re  Certain  Merchandise,  64  Fed.  579, 
holding  that  the  article  of  import  was  within  the  special  description; 
Robertson  v.  Salomon,  130  U.  S.  415,  32  L.  Ed.  996,  9  Sup.  Ct.  560,  and 
Field  V.  United  States,  73  Fed.  809,  20  C.  C.  A.  19,  holding  that  the 
commercial  desiernation  is  very  important  in  settling  the  meaning  of 
tariff  laws. 

Under  act  of  1799,  collector  of  customs  Is  not  entitled  to  a  fee  for  pot- 
ting on  an  InTOlce  a  stamp  or  certificate  as  to  the  presentation  of  the  in- 
voice, or  for  an  oath  to  an  entry,  or  for  a  jurat  to  such  oath,  or  for  Ids 
order  to  the  storekeeper  to  deliver  examined  packages. 

Approved  in  Dale  v.  Redfield,  23  Blatchf.  13,  22  Fed.  512,  following 
rule. 

Miscellaneous.  Cited  in  Hedden  ▼.  Iselin,  24  Blatchf.  460,  31  Fed. 
269,  to' point  that  suits  to  recover  fees  illegally  exacted  by  customs 
officers  have  been  always  brought  in  the  form  of  assumpsit. 

107  XT.  8.  625-628,  27  L.  Ed.  643,  2  Sup.  Ot.  827,  SOHELL  v.  COOHBAH. 

Under  rule  23,  where  writ  of  error  to  review  a  judgment  recovered 
against  a  collector  of  customs,  for  moneys  exacted  on  entries,  is  brought  hy 
the  collector,  Supreme  Court  will  allow  interest  if  it  afllrms  Judgment. 

Approved  in  Treat  v.  Farmers'  Loan  etc.  Co.,  185  Fed.  765,  108 
C.  C.  A.  98,  allowing  recovery  of  interest  on  amount  of  tax  ill^^y 
collected  on  bank  capital;  Conant  v.  Kinney,  162  Fed.  582,  allowing 
interest  on  amount  of  legacy  tax  illegally  paid;  Garfield  v.  United 
States,  32  App.  D.  C.  133,  arguendo. 

Distinguished  in  Schell  v.  Dodge,  107  U.  S.  630,  27  L.  Ed.  601,  2  Sup. 
Ct.  831,  refusing  to  allow  interest  on  judgment,  since  court,  after  the 
term,  could  not  change  its  dismissal  to  an  affirmance. 

XTtider  section  989,  Bev.  Stats.,  the  "final  Judgment"  intended  in  pro- 
viding for  adding  interest  thereto  as  penalty  is  that  rendered  by  court 
below,  in  accordance  with  mandate  of  Supreme  Oourt. 

Approved  in  Klock  Produce  Co.  v.  Hartson,  212  Fed.  759,  and  Kinney 
V.  Conant,  166  Fed.  722,  92  C.  C.  A.  410,  both  upholding  recovery  of 
interest  in  suit  against  United  States  Internal  Revenue  Collector  to 
recover  income  tax  paid  under  protest;  Agnew  v.  Haymes,  141  Fed. 
638,  72  C.  C.  A.  325,  where  revenue  officer  wrongfully  seizes  property 
and  court  certifies  probable  cause  and  goods  are  returned  intact,  officer 
is  not  liable. 
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107  U.  8.  629-630,  27  I..  Ed.  601,  2  Sop.  Ct.  830,  SOHELI.  ▼.  DODOE. 

Supreme  Court  luw  no  power  to  alter  its  Judgment  of  dismissal  of  writ 
of  error  to  one  of  affirmance,  after  the  term  has  passed,  although  If  there 
had  been  a  Judgment  of  affirmance.  Interest  would  have  heen  allowed,  on 
amount  awarded  helow,  during  the  pendency  of  the  writ,  and  In  the  Judg- 
ment of  dismissal  no  such  Interest  was  allowed. 

Approved  in  UnitiBd  States  v.  Four  Lorgnette  Holders,  132  Fed.  665, 
judgment  of  forfeiture  of  imported  merchandise  for  attempt  to  defraud 
custom's  laws  not  vacatable  after  term',  for  irregularities  in  procedure; 
PhiUips  V.  N^ley,  117  U.  S.  674,  29  L.  Ed.  1015,  6  Sup.  Ct.  905,  United 
States  V.  Leng,  18  Fed.  26,  and  Morgan's  Louisiana  etc.  Steamship  Co. 
V.  Texas  Cent.  Ry.  Co*,  32  Fed.  530,  all  holding  court  cannot,  after  the 
term,  modify  its  judgment  in  any  material  thing;  Easton  v.  Houston 
etc.  Ry.  Co.,  44  Fed.  10,  holding  that  a  rehearing  on  the  intervention 
could  not  be  granted  at  the  third  term  after  the  final  decree  in  the  main 
cause;  dissenting  opinion  in  Virginia  etc.  Steel  &  Iron  Co.  v.  Harris, 
151  Fed.  435,  80  C.  C.  A.  658,  majority  upholding  right  to  set  aside  judg- 
ment on  ground  of  mistake,  inadvertence^  surprise  or  excusable  neglect 
under  North  Carolina  statute. 

107  XS.  S.  631-686,  27  L.  Ed.  493,  2  Sup.  Ot.  404,  HILL  ▼.  BABBINO. 

If  neither  bankrupt  nor  his  assignee  applies  for  stay  of  proceedings.  In 
State  court,  in  suit  against  bankrupt,  that  court  may  proceed  to  Judgment. 

Approved  in  Brown  v.  The  Stevens  Co.,  52  Conn.  115,  and  Wells  v. 
Edmison,  4  Dak.  49,  50,  22  N.  W.  499,  both  holding  discharge  in  bank- 
ruptcy not  a  bar  to  action  on  judgment  in  pending  suit,  defendant  mak- 
ing no  motion  to  stay  proceedings. 

State  court.  In  which  action  against  a  bankrupt  Is  pending,  though 
attachment  has  been  sued  out  and  dissolved  more  than  four  months,  must, 
on  his  application,  stay  proceedings  to  await  determination  of  bankruptcy 
court  on  his  discharge,  unless  unreasonably  delayed,  or  unless  leave  Is  given 
to  proceed;  and  If  highest  State  court  denies  the  application,  he  may,  al- 
though he  has  obtained  his  certificate  of  discharge,  bring  a  writ  of  error, 
and  his  assignee  may  be  heard  in  support  thereof. 

Approved  in  Hunter  v.  Lissner,  1  Oa.  App.  3,  58  S.  £.  55,  reaffirming 
rule;  In  re  J.  L.  Philips  &  Co.,  224  Fed.  631,  upholding  garnishment 
lien  acquired  in  State  court;  In  re  Homstein,  122  Fed.  271,  holding 
bankruptcy  court  may  enjoin  State  proceedings  which  interfere  with 
administration  of  estate;  In  re  Oeister,  97  Fed.  323,  holding  where  at 
time  of  adjudication  State  action  pending  against  bankrupt  based  on 
claim  which  discharge  in  bankruptcy  would  release,  application  for  stay 
should  be  made  to  State  court  under  Bankruptcy  Act,  §  11 ;  Rosenthal 
V.  Nove,  175  Mass.  563,  78  Am.  St.  Rep.  516,  56  N.  E..886,  holding  where, 
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after  verdict  and  before  judgment,  defendants  were  adjudicated  bank-^ 
rupts,  and  thereafter  moved  to  stay  proceedings,  denial  of  motion  and 
entry  of  special  judgment  to  enable  plaintiff  to  proceed  against  sureties 
on  bond  to  dissolve  attachment,  given  more  than  four  months  prior  to 
bankruptcy,  was  proper;  Brown  &  Brown  Coal  Co.  v.  Antezak,  164 
Mich.  113,  Ann.  Cas.  1912B,  778,  128  N.  W.  776,  upholding  liability  of 
surety  on  appeal  bond  after  discharge  of  principal;  Taylor  v.  Taylor, 

59  N.  J.  Eq.  90,  45  At\.  440,  holding  Bankruptcy  Act  1898,  §  67b,  does 
not  transfer  to  trustee  right  of  judgment  creditor  to  enforce  equitable 
lien  acquired  by  filing  creditor's  bill  before  bankruptcy  proceedings  be- 
gun, or  abate  such  creditor's  right  to  prosecute  such  suit;  Providence 
etc.  S.  S.  Co.  V.  Hill  Mfg.  Co.,  109  U.  S.  596,  27  L.  Ed.  1045,  3  Sup.  Ct. 
391,  holding  proceedings  in  Federal  court  by  ship  owner  to  limit  his 
liability,  superseded  actions  against  him  in  State  courts;  Dimock  v. 
Revere  Copper  Co.,  117  U.  S.  564,  29  L.  Ed.  996,  6  Sup.  Ct.  856,  hold- 
ing discharge  in  bankruptcy  is  no  bar  to  action  on  judgment  recovered 
after  the  discharge  in  suit,  commenced  before  the  bankruptcy,  pending 
when  discharge  was  granted,  and  founded  upon  a  debt  provable  in  bank- 
ruptcy; Boynton  v.  Ball,  121  U.  S.  468,  80  L.  Ed.  987,  7  Sup.  Ct.  984, 
holding  that  discharge  in  bankruptcy  may  be  set  up  in  State  court  to 
stay  execution,  although  defendant  did  not  ask  for  a  stay  of  proceed- 
ings; Scott  V.  EITery,  142  U.  S.  384,  85  L.  Ed.  1051,  12  Sup.  Ct.  234, 
holding  debtor,  after  his  discharge,  was  not  bound  to  give  any  atten- 
tion to  foreclosure  suit;  Sharon  v.  Terry,  13  Sawy.  427,  36  Fed.  364, 
1  L.  B.  A.  591,  holding  decree  of  Circuit  Court  may  be  used  to  stay 
enforcement  of  judgment  in  State  court;  Hill  v.  Harding,  116  111.  96, 
97,  4  N.  E.  362,  363,  holding  State  court,  after  the  discharge,  should 
render  judgment  with  a  perpetual  stay  of  execution;  Whyte  v.  Mc- 
Govem,  51  N.  J.  L.  358,  17  Atl.  958,  and  McDonald  v.  Davis,  105  N.  Y. 
513,  514,  12  N.  E.  41,  42,  that  defendant  failed  to  seek  to  stay  proceed- 
ings in  action,  prior  to  discharge,  does  not  merge  the  debt  into  a  judg- 
ment so  as  to  survive  the  discharge;  Leonard  v,  Yohnk,  68  Wis.  600, 

60  Am.  Rep.  892,  32  N.  W.  707,  holding  bankrupt  may  enjoin  execution 
on  judgment  obtained  pending  proceedings ;  Zavela  v.  Reeves,  227  U.  S. 
628,  Ann.  Cas.  1914D,  664,  57  L.  Ed.  677,  33  Sup.  Ct.  365,  arguendo. 

Distinguished  in  In  re  Mercedes  Import  Co.,  166  Fed.  428,  92  C.  C.  A. 
179,  reversing  order  granting  stay  where  bankruptcy  court  had  no  in- 
terest in  litigation ;  House  v.  Schnadig,  235  111.  304,  85  N.  E.  396,  per- 
mitting plea  of  discharge  obtained  pending  appeal  from  judgment  of 
justice's  court;  Hill  v.  Harding,  130  U.  S.  702,  82  L.  Ed,  1084,  9  Sup. 
Ct.  725,  generally. 

Discharge  of  surety  on  bond  by  discharge  of  principal  in  bank- 
ruptcy.   Note,  15  Ann.  Oas.  967. 
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Discharge  of  principal  in  b&nkruptcy  releasing  surety  on  bond  in 
^action  at  law.    Note,  14  L.  B.  A.  (N.  S.)  509. 

107  U.  a  686-839,  27  L.  fid.  617,  2  Sup.  Ot.  487,  DUFF  ▼.  dTEBUNG 
PX7MPOO. 

In  view  of  prior  InTentions  claims  of  Todd  patent  for  washboard  must 
l>e  limited  to  form  shown,  and  do  not  cover  diamond-Shaped  projections 
honnded  hy  crossing  diagonal  grooves. 

Approved  in  Dayton  Engineering  Laboratories  Co.  v.  Sidney  B.  Bow- 
man Automobile  Co.,  220  Fed.  938,  Tilt  patent  for  shock  absorber  held 
not  infringed ;  Herman  v.  Youngstown  Car  Mfg.  Co.,  191  Fed.  585,  112 
C.  C.  A.  185,  Herman  patent  for  apparatus  for  making  blue-prints  held 
infringed  by  device  of  Wogenhorst  patent;  D'Arcy  v.  Staples  &  Han- 
ford  Co.,  161  Fed.  738,  88  C.  C.  A.  606,  limiting  Staples  ^)atent  for 
spring  supports  for  chair  seats  to  particular  structure  described ;  William 
Mann  Co.  v.  Hoffmann,  104  Fed.  254,  43  C.  C.  A.  514,  holding  Leslie 
patent  No.  581,123,  for  improvements  in  binders  for  loose-leaf  ledgers, 
not  being  pioneer  invention,  must  be  conHned  to  particular  construction 
of  device  shown  in  specification;  Stokes  Bros.  Mfg.  Co.  v.  Heller,  101 
Fed.  269,  41  C.  C.  A.  335,  holding  Stokes  patents  Nos.  376,400  and 
397,254,  for  improvements  in  rasp-cutting  machines,  not  being  for  pri- 
mary inventions,  are  limited  to  specific  combinations  described;  John- 
son Co.  V.  Pacific  Rolling  Mills  Co.,  47  Fed.  588,  following  rule;  Morley 
Machine  Co.  v.  Lancaster,  129  U.  S.  276,  82  L.  Ed.  720,  9  Sup.  Ct.  303, 
where  invention  is  one  of  a  primary  character,  all  subsequent  machines 
which  employ  substantially  the  same  means  are  infringements;  Knapp 
v.  Morss,  150  U.  S.  228,  37  L.  Ed.  1062,  14  Sup.  Ct.  84,  holding  claim 
cannot  be  construed  to  cover  what  was  rejected  at  the  patent  ofiicc: 
Duff  V.  St.  Louis  Wooden  Ware  Works,  22  Fed.  341,  holding  reissued 
letters  patent,  for  improvement  in  washboards,  granted  to  Duff,  were 
not  infringed ;  Polsdorf er  v.  St.  Louis  Wooden  Ware  Works,  37  Fed.  58, 
holding  patent  for  washboards  not  infringed;  Miller  v.  Eagle  Mfg.  Co., 
151  U.  S.  208,  38  L.  Ed.  131,  14  Sup.  Ct.  319,  and  Schuette  v.  Anderson, 
42  Fed.  158,  confining  patent  to  its  specific  form  of  construction;  John- 
son Co.  V.  Tidewater  Steel  Works,  50  Fed.  95,  holding  patent  not  in- 
fringed by  a  process  performed  by  rolls  of  a  substantially  different  con- 
struction; Ball  &  Socket  Fastener  Co.  v.  Ball  Glove  Fastener  Co.,  58 
Fed.  825,  7  C.  C.  A.  498,  restricting  claim  for  button-fasteners  to  pre- 
cise details  described ;  Wright  &  Colton  Wire-Cloth  Co.  v.  Clinton  Wire- 
Cloth  Co.,  67  Fed.  793,  14  C.  C.  A,  646,  construing  Wright  patent  so 
as  not  to  include  all  the  means  of  straightening  wire;  Ginna  v.  Mer- 
screau  Mfg.  Co.,  69  Fed.  346,  holding  Hipperling  patent  for  can-making 
machines  not  infringed;  Vincent  v.  Rigby,  58  Fed.  373,  and  Davis  v. 
Parkman,  71  Fed.  963,  18  C.  C.  A.  398,  construing  strictly,  claims  cover- 
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ing  mere  details  in  construction ;  McBride  v.  Eangman,  72  Fed.  914,  hold- 
ing McBride  patent  for  riding  attachment  for  plows  not  infringed;  De 
Beaumont  v.  Williames,  80  Fed.  996,  26  C.  C.  A.  298,  limiting  patent  for 
improvemelit  in  heaters  to  the  particular  combination  specified;  Ryan  v. 
Runyon,  93  Fed.  971,  36  C.  C.  A.  36,  holding  Gail  patent  for  improvement 
in  woven-wire  mattresses  not  infringed. 

Todd,  In  the  field  of  washhoards  made  of  sheet  metal,  with  rasping  snr- 
f aces,  and  grooves  to  let  water  nm  off,  merely  devised  a  new  form  to  accom- 
plish these  results;  and  his  patent  does  not  cover  a  patent  which  is  a  sub- 
stantial departure  from  his. 

Approved  in  Trussed  Concrete  Steel  Co.  v.  Goldberg,  222  Fed.  510, 
138  C.  C.  A.  306,  Buente  and  Kahn  patents  for  concrete  floor  construc- 
tion held  not  infringed ;  Jackson  Cushion  Spring  Co.  v.  D' Arcy,  181  Fed. 
344,  345,  104  C.  C.  A.  170,  D'Arcy  patent  for  improvement  in  spring 
structure  held  not  infringed;  Strobridge  v.  L.  H.  Smith  Wooden  Ware 
Co.,  46  Fed.  924,  holding  Strobridge  patent  for  coffee-mills  not  infringed. 

107  U.  S.  640-648,  27  L.  Ed.  601,  2  Sup.  Ct.  819,  GAGE  v.  HEBBING. 

Beissne,  with  same  description  as  original  patent,  hut  with  two  claims, 
one  a  repetition  of  original  claim  and  the  other  for  a  combination  of  some 
of  the  elements  only,  held  invalid  as  to  new  claim  and  valid  as  to  other. 

Approved  in  Rawson  &  Morrison  M^.  Co,  v.  C.  W.  Hunt  Co.,  147  Fed, 
240,  77  C.  C.  A.  381,  following  rule ;  Yancey  v.  Enright,  230  Fed.  644, 
upholding  Yancey  patent  for  seining  apparatus;  Ward  Bakii^  Co.  v. 
Weber  Bros.,  230  Fed.  146,  Corby  &  Corby  patent  and  reissue  patents 
for  machine  for  working  and  shaping  dough  held  not  infringed;  Motion 
Picture  Patents  Co.  v.  Laemmle,  214  Fed.  796,  upholding  Edison  reissue 
patent  for  a  kinetoscope ;  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  168  Fed. 
705,  94  C.  C.  A.  209,  upholding  Joy  patent  for  a  printing  telegraph  re- 
ceiver; Coffield  V.  Fletcher  Mfg.  Co.,  167  Fed.  323,  93  C.  C.  A.  25,  after 
obtaining  reissue  on  grounds  that  specifications  of  original  patent  in- 
£ufi&cient,  patentee  estopped  from  asserting  their  sufficiency;  General 
Chemical  Co.  v.  Blackmore,  156  Fed.  971,  holding  void  Blackmore  re- 
issue patent  for  process  of  making  sulphuric  anhydrid;  Houghton  v. 
Whitin  Machine  Works,  153  Fed.  747,  83  C.  C.  A.  84,  upholding  Hough- 
ton reissued  patent  for  thread  guides  for  spinning-machines;  Thomson- 
Houston  Elec.  Co.  V.  Black  River  Traction  Co.,  135  Fed.  766,  68  C.  C.  A. 
461,  upholding  Van  Depoele  reissue  No.  11,872,  for  traveling  contact 
for  electric  railways;  Yale  Lock  Mfg.  Co.  v.  Ssiigent,  117  U.  S.  553,  29 
L.  Ed.  960,  6  Sup.  Ct.  943,  Leggett  v.  Standard  Oil  Co.,  149  U.  S.  293, 
87  L.  Ed.  741,  13  Sup.  Ct.  904,  Schillinger  v.  Greenway  Brewing  Co., 
21  Blatchf.  390,  17  Fed.  248,  Fetter  v.  Newhall,  21  Blatchf .  448,  17  Fed. 
844,  Reay  v.  Raynor,  22  Blatchf.  16,  19  Fed.  310,  Dryfoos  v.  Wicsc,  22 
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Blatchf.  21, 19  Fed.  317,  Odell  v.  Stout,  22  Fed.  168,  169,  Reed  v.  Chase, 
25  Fed.  95,  and  Fox  v.  Perkins,  52  Fed.  207,  3  C.  C.  A.  32,  all  follow- 
ing rule;  Giant  Powder  Co.  v.  Nitro  Powde/Co.,  10  Sawy.  27,  29,  19 
Fed.  512,  513,  one  who,  through  mistake,  surrenders  patent  and  takes 
a  void  reissue,  is  entitled  to  a  reissue  of  original  patent;  Wooster  v. 
Handy,  22  Blatchf.  333,  21  Fed.  66,  holding  right  to  reissue  was  lost  by 
delay;  Electric  Gas  Lighting  Co.  v.  Tillotson,  22  Blatchf.  483,  21  Fed. 
570,  holding  reissue  void;  Hubel  v.  Dick,  24  Blatchf.  67,  28  Fed.  137, 
holding  second  issue  to  be  an  unwarranted  enlargement  and  void;  Na- 
tional Pump  etc.  Co.  v.  Gunnison,  17  Fed.  813,  sustaining  claim  in  re- 
issue, repeating  claim  in  original;  Worden  v.  Searls,  21  Fed.  408,  hold- 
ing suit  may  be  maintained  on  valid  part  of  reissue ;  Western  Union  Tel. 
Co.  V.  Baltimore  etc.  Tel.  Co.,  25  Fed.  34,  holding  that  a  patent  cannot 
lawfully  be  reissued  for  the  mere  purpose  of  enlarging  a  claim;  MeKaj 
V.  Stowe,  17  Fed.  619,  American  etc.  Rock-Rolling  Co.  v.  Sheldon,  25 
Fed.  770,  Tubular  River  Co.  v.  Copeland,  26  Fed.  707,  and  Jenkins  v. 
Stetson,  32  Fed.  400,  all  holding  void  reissue  embracing  broader  claims; 
Electrical  Accumulator  Co.  v.  Julien  Electric  Co.,  38  Fed.  136,  allowing 
patent  to  stand,  on  filing  of  disclaimer;  International  etc.  Lumber  Co. 
V.  Maurer,  44  Fed.  622,  holding  reissue  is  not  invalid  because  one  divi- 
sion is  identical  with  the  original  patent;  Johnston  v.  American  Heat 
Insulating  Co.,  48  Fed.  448,  holding  reissue  valid,  since  omission  did  not 
enlarge  the  patent ;  Cochran  v.  Zimmerman,  53  Fed.  803,  holding  invalid, 
reissue  enlarging  the  invention;  Hyatt  v.  Ingalls,  124  N.  Y.  103,  26 
N.  E.  287,  holding  reissue  invalid  only  as  to  the  excess;  Eby  v.  King, 
168  U.  S.  374,  39  L.  Ed.  1022,  15  Sup.  Ct.  975,  Craver  v.  Weyhrich,  31 
Fed.  608,  Hammersehlag  Mfg.  Co.  v.  Bancroft,  32  Fed.  586,  and  McCor- 
mick  Harvesting  Mach.  Co.  v.  Aultman,  58  Fed.  777,  all  arguendo. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  £.  B.  C.  795. 

Patent  for  combination  of  several  elements  la  not  Infringed  by  using 
less  than  all  t!ie  elements  of  the  combination. 

Approved  in  Loraine  Development  Co.  v.  General  Electric  Co.,  198 
Fed.  113,  upholding  combination  which  eliminated  an  unnecessary  ele- 
ment employed  in  prior  combination;  Brammer  v.  Schroeder,  106  Fed. 
921,  46  C.  C.  A.  41,  holding  Brammer  patent  No.  606,044,  for  improve- 
ment in  washing-machines,  infringes  Schroeder  patent  No.  535,465;  Na- 
tional Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106 
Fed.  711,  45  C.  C.  A.  544,  upholding  Hein  patent  No.  361,009,  claim  2, 
for  metallic  brake  beam;  Lane  v.  Levi,  21  App.  D.  C.  176,  denying  in- 
junction for  use  of  element  in  one  patent  not  used  in  other;  Kinzel  v. 
LuttreU-Brick  Co.,  67  Fed.  927,  15  C.  C.  A.  82,  following  rule ;  Matthews 
V.  Iron  Clad  Mfg.  Co.,  22  Blatchf.  432,  21.  Fed.  643,  holdins:  there  was 


107  U.  S.  640-648       NOTES  ON  U.  S.  REPORTS.  1210 

no  infringement;  Perkins  v.  Eaton,  40  Fed.  674,  holding  patent  not  in- 
fringed by  machine  whe^e  rocking  was  produced  by  hand  instead  of  a 
roller;  Smith  v.  Putnam,  45  Fed.  203,  holding  patent  not  infringed  by 
machine  having  one  instead  of  two  jets;  Hoe  v.  Kahler,  23  Blatchf.  369, 
26  Fed.  281,  arguendo. 

Patentee  must  specify  particularly  what  he  clainui  to  he  new,  and  if  be 
claims  a  combination  of  certain  elements,  no  one  of  these  can  be  declared 
immaterial. 

Approved  in  Levy  v.  Harris,  124  Fed.  71,  holding  Levy  patent  No. 
664,564,  for  quill-grinding  machine,  claim  1,  valid,  but  not  infringed; 
United  Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  164,  55  C.  C.  A. 
553,  holding  Blackford  reissue  No.  11,592,  for  vapor  burner,  claim  9, 
limited  by  prior  art  to  specific  structure  claimed;  Norton  v.  Wheaton,  97 
Fed.  643,  644,  holding  Jordan  patent  No.  307,197,  for  improvements  in 
can-ending  machines,  not  being  for  pioneer  patent,  is  confined  to  exact 
elements  of  device  shown;  Fay  v.  Cordesman,  109  U.  S.  421,  27  L.  Ed. 
984,  3  Sup.  Ct.  245,  holding  there  was  no  infringement;  Sargent  v.  Hill 
Safe  etc.  Co.,  114  U.  S.  86,  29  L.  Ed.  76,  5  Sup.  Ct.  1034,  holding  claim 
not  infringed  by  a  structure  in  which  combination  lock  has  not  a  re- 
volving bolt ;  Electric  R.  R.  Signal  Co.  v.  Hall  Ry.  Signal  Co.,  114  U.  S. 
98,  29  L.  Ed.  99,  5  Sup.  Ct.  1076,  holding  device  dispensing  with  insu- 
lated sections  of  track  was  not  an  infringement;  Brown  v.  pavis,  116 
U.  S.  249,  29  L.  Ed.  663,  6  Sup.  Ct.  386,  holding  patent  not  infringed 
where  human  hand  was  substituted  for  the  lever;  Yale  Lock  Mfg.  Co. 
V.  Sargent,  117  U.  S.  378,  29  L.  Ed.  952,  6  Sup.  Ct.  934,  holding  feature 
of  varying  eccentricity  in  the  rollers  is  an  essential  part  of  the  inven- 
tion; Watson  V.  Cincinnati  etc.  Ry.  Co.,  132  U.  S.  166,  33  L.  Ed.  297, 
10  Sup.  Ct.  46,  holding  Watson  patent  for  improvement  in  grain  cars 
invalid ;  Wright  v.  Yuengling,  155  U.  S.  52,  39  L.  Ed.  66,  15  Sup.  Ct.  3, 
holding  device  dispensing  with  an  essential  feature  does  not  infringe 
patent ;  Hill  v.  Sawyer,  24  Blatchf.  433,  31  Fed.  284,  confining  patentee 
strictly  to  the  combination  described;  Page  etc.  Fence  Co.  v.  Land,  49 
Fed.  941,  holding  that  there  was  an  infringement;  GriflSth  v. 'Shaw,  89 
Fed.  318,  confining  patent  for  combination  strictly  to  the  specific  com- 
bination as  described;  Norton  v.  Jensen,  90  Fed.  422,  33  C.  C.  A.  141, 
confining  patent  granted  on  amended  application  strictly  to  improve- 
ments specified. 

Removal  of  meal  ftom  floor  by  manual  labor  held  not  an  equivalent  for 
the  automatic  conveyer  In  Deuchfield  patent  for  cooling  meal  between  mill- 
stones and  bolts,  and  hence  defendant's  combination  not  an  inMngement. 
Approved  in  Fomcrook  v.  Root,  127  U.  S.  181,  32  L.  Ed.  99,  8  Sup. 
Ct.  1250,  holding  there  was  no  equivalent  for  the  longitudinal  groove, 
and  no  infringement. 
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Miscellaneous.  Cited  in  Suddard  y.  American  Motor  Co.,  163  Fed. 
856,  857,  disclaimer  of  yoid  claim  is  necessary  before  decree  in  inf rin^ 
ment  suit ;  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  89,  72  C.  C.  A.  105,  Rev. 
Stats.,  §  973,  denying  costs  where  no  disclaimer  filed,  does  not  apply  to 
cbsts  on  appeal  where  dismissal  of  infringement  suit  was  erroneous; 
Topliff  V.  Topliff,  145  U.  S.  169,  86  L.  Ed.  664,  12  Sup.  Ct.  830,  as  in- 
stance  of  reissue  being  held  invalid,  after  a  delay  of  fourteen  years. 

10^  V.  8.  649-666,  27  L.  Ed.  576,  2  Sup.  Ot.  663,  SLAWSON  ▼.  GBANB 
STREET  ETC.  B.  B.  CO. 

It  is  duty  of  court  to  dismiss  bill  for  infringement,  if  letters  patent  are 
void,  because  device  described  is  not  patentable,  whether  the  defense  be 
made  or  not. 

Approved  in  Krell  Auto  Grand  Piano  Co.  v.  Story  &  Clark  Co.,  207 
Fed.  949,  125  C.  C.  A.  394,  reversing  judgment  sustaining  demurrer  be- 
cause not  void  on  its  face;  Charles  Boldt  Co.  v.  Nivison-Weiskopf  Co., 
194  Fed.  873,  114  C.  C.  A.  617,  question  of  want  of  novelty  and  inven- 
tion may  be  raised  by  demurrer;  National  Enameling  etc.  Co.  v.  New 
England  Enameling  Co.,  153  Fed.  184,  82  C.  C.  A.  359,  dismissing  bill 
for  infringement  of  Wills  reissue  patent  for  refrigerator  building; 
Thomas  v.  St.  Louis  R.  Co.,  149  Fed.  754,  79  C.  C.  A.  89,  question  of 
validity  of  patent  on  its  face  may  be  raised  by  demurrer  in  action  for 
its  infringement;  Conderman  v.  Clements,  147  Fed.  917,  78  C.  C.  A.  51, 
court  must  dismiss  suit  to  restrain  infringement. of  patent  where  struc- 
ture is  not  patentable  though  defense  not  set  up  in  answer ;  Richards  v. 
Chase  Elevator  Co.,  158  U.  S.  301,  39  L.  Ed.  992,  15  Sup.  Ct.  832,  Hendy 
V.  Miner's  Iron  Works,  127  U.  S.  375,  32  L.  Ed.  209,  8  Sup.  Ct.  1278, 
and  May  v.  Juneau  County,  137  U.  S.  411,  34  L.  Ed.  730,  11  Sup.  Ct. 
103,  all  following  rule ;  Mahn  v.  Harwood,  112  U.  S.  358,  28  L.  Ed.  667, 
5  Sup.  Ct.  177,  holding  conclusiveness  of  decision  of  commissioner  of 
patent  was  attacked  if  device  is  not  patentable ;  Nicodemus  v.  Frazier, 
19  Fed.  262,  holding  patent  for  combination  void  for  lack  of  novelty; 
Kaolatype  Engraving  Co.  v.  Hoke,  30  Fed.  446,  and  West  v.  Rae,  33  Fed. 
47,  sustaining  demurrer  where  court,  from  its  common  knowledge,  can 
see  that  patent  is  void;  Blessing  v.  Trageser  Steam  Copper  Works,  34 
Fed.  754,  holding  demurrer  for  nonpatentability,  apparent  upon  the  face 
of  the  patent,  should  not  be  allowed,  unless  there  is  no  doubt;  Brickill 
V.  Hartford,  57  Fed.  217,  allowing  defendant,  in  suit  for  infringement, 
to  maintain  a  special  plea  of  lack  of  invention,  besides  the  general  issue. 

Placing,  in  the  ordinary  fare-box  used  on  street-cars,  of  a  glass  panel, 
opposite  to  the  glass  panel  next  to  the  driver,  so  passengers  can  see  the  in- 
terior of  the  box,  is  not  invention. 

Approved  in  Antisdel  v.  Chicago  etc.  Cabinet  Co.,  89  Fed.  312,  32 
C.  C.  A.  236,  holding  patent  for  hotel  cabinet  void  for  lack  of  invention. 
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Patent  fox  lU^tlng  interior  of  fare-box  in  street-car,  at  nigbt,  lij  means 
of  headlight  and  a  reflector,  held  void  for  want  of  invention. 

Approved  in  Hntten  v.  Frank  Krementz  Co.,  231  Fed.  976,  denying 
validity  of  Hutten  and  McDoogall  patent  for  folding  ey^lasses ;  Tnbelt 
Co.  V.  Friedman,  158  Fed.  439,  denying  validity  of  Gassman  patent  for 
waist  belt;  Cameron  Septic  Tank  Co.  v.  Village  of  Saratoga  Springs, 
151  Fed.  264,  denying  validity  of  Cameron,  Commin  and  Martin  patent 
for  process  of  treating  sewage;  American  etc.  Pulp  Co.  v.  De  Grasse 
Paper  Co.,  151  Fed. -56,  denying  validity  of  Russell  reissne  patent  for 
wood-pulp  digesters. 

It  was  never  object  of  patent  laws  to  grant  a  monopoly  for  every 
trifling  device,  -which  would  naturally  occur  to  any  skilled  mechanic,  in  the 
ordinary  process  of  manf acture. 

Approved"  in  New  York  Belting  etc.  Co.  ▼.  Sierer,  149  Fed-  769,  Fur- 
ness  &  Watts  patent  No.  529,961,  for  tiled  floor,  is  void  in  view  of  prior 
art ;  Baker  v.  Duncombe  Mfg.  Co.,  146  Fed.  748,  77  C.  C.  A.  234,  Bak^ 
patents  Nos.  726,  812,  and  No.  736,346,  for  process  for  treating  coffee, 
are  void  in  view  of  prior  art ;  Jones  v.  Cyphers,  126  Fed.  755,  62  C.  C.  A. 
21,  holding  no  patentable  invention  in  Jones  patent  system  for  incuba- 
tor ventilation,  consisting  of  circulation  caused  by  heating  outlet  pipe; 
Rodiger  v.  Davids  Mfg.  Co.,  126  Fed.  965,  holding  no  patenable  inven- 
tion in  Rodiger  patent  mucilage-holder,  consisting  of  double  apartment 
cylindrical  cup  for  softening  mucilage  by  evaporation  of  water;  L.  E. 
Waterman  Co.'  v.  Forsyth,  121  Fed.  106,  holding  Waterman  patent 
No.  604,690,  for  improvement  in  fountain-pens,  void  for  want  of  patent- 
able invention;  Parsons  v.  Minneapolis  Threshing  Mach.  Co.,  106  Fed. 
944,  holding  Albertus  &  Johnson  patent  No.  556,326,  for  band-cutter 
and  feeder  for  threshing-machine,  void  for  lack  of  patentable  novelty; 
Plumb  V.  New  York  etc.  R.  R.  Co.,  97  Fed.  648,  holding  McEenna  patent 
No.  348,289,  for  air-brake  attachment,  void  for  lack  of  patentable  nov- 
elty; Yale  Lock  Mfg.  Co.  v.  Greenleaf,  117  U.  S.  559,  29  L.  Ed.  958, 
6  Sup.  Ct.  848,  following  rule ;  King  v.  Gallun,  109  U.  S.  102,  27  L.  Ed. 
871,  3  Sup.  Ct.  87,  holding  product  of  an  old  process,  applied  to  old 
materials,  is  not  patentable;  Stephenson  v.  Brooklyn  Cross-town  R.  R. 
Co.,  114  U.  S.  156,  29  L.  Ed.  61,  5  Sup.  Ct.  780,  holding  improvement  in 
signaling  devices  for  street-cars  could  not  be  called  invention;  Burt  v. 
Every,  133  U.  S.  358,  33  L.  Ed.  651,  10  Sup.  Ct.  397,  holding  combination 
of  old  devices,  without  producing  any  new  mode  of  operation,  is  not 
invention ;  Topliff  v.  Topliff,  145  U.  S.  163,  36  L.  Ed.  661,  12  Sup.  Ct. 
828,  holding  Topliff  patent  for  improvement  in  connecting  carriage 
springs  was  valid ;  Bradley  &  Hubbard  Mfg.  Co.  v.  Charles  Parker  Co., 
17  Fed.  241,  refusing  to  grant  injunction  pendente  lite,  when  validity 
of  patent  has  never  been  judicially  determined,  and  is  in  doubt;  Leonard 


1213    SLAWSON  v.  GRAND  ST.  ETC.  R.  R.  CO.    107  U.  S.  649-655 

V.  Lovell;  29  Fed.  314,  holding  improvement  in  refrigerators  void  for 
lack  of  novelty;  Filley  v.  Ldttlefield  Stove  Co.,  30  Fed.  436,  holding 
there  could  be  no  invention  in  |«placing  small  register  by  a  large  one ; 
Landesmann  v.  Jonasson,  32  Fed.  591,  holding  improvement  in  cook 
stoves  was  not  patentable ;  National  Sheet-Metal  Roofing  Co.  v.  Garwood, 
35  Fed.  660,  holding  plaintiff's  shingle  was  not  an  invention;  Innis  v.^ 
Oil  City  Boiler  Works,  41  Fed.  790,  admitting  evidence  to  show 
prior  state  of  art;  Campbell  v.  Bailey,  45  Fed.  566,  holding  com- 
bination of  known  elements,  performing  same  functions  and  producing 
no  new  result,  is  not  patentable;  Phillips  v.  Detroit,  111  U.  S.  608, 

28  L.  Ed.  584,  4  Sup.  Ct.  583,  Thompson  v.  Boisselier,  114  U.  S.  12, 

29  L.  £d.  80,  5  Sup.  Ct.  1048,  Pomace  Holder  Co.  v.  Ferguson,  119 
U.  S.  338,  80  L.  Ed.  408,  7  Sup.  Ct.  384,  and  Ellbert  v.  St.  Paul  Gas- 
Light  Co.,  50  Fed.  211,  all  holding  claim  void  for  want  of  novelty; 
Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216,  confining 
patent  to  the  construction  described;  Front  Rank  Steel  Furnace  Co. 
▼.  Wrought  Iron  Stove  Co.,  63  Fed.  997,  holding  that  improvements 
in  degree  are  not  patentable ;  Root  v.  Sontag,  47  Fed.  310,  and  Sampson 
V.  Donaldson,  69  Fed.  624,  16  C.  C.  A.  342,  both  holding  Wright  patent 
for  valve-reseating  tool  void  for  want  of  invention;  Pease  v.  White 
Mfg.  Co.,  89  Fed.  591,  holding  Pease  patent  for  woven-wire  nets  void 
for  lack  of  invention* 

Distinguished  in  Hoe  ▼.  Kahler,  23  Blatchf.  362,  25  Fed.  277,  holding 
that  claim  four  involved  invention. 

In  suit  for  patent  inftingement,  courts  will  take  Judicial  notice  of  fact 
that  devices  similar  to  one  in  issue  are  old,  e.  g^  tbe  use  of  reilectors-  In 
street-car  fare-boxes. 

Approved  in  Charles  Boldt  Co.  v.  Turner  Bros.  Co.,  199  Fed.  144,  117 
C.  C.  A.  621,  presumption  of  validity  may  be  overcome  by  facts  within 
judicial  knowledge  of  court;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119 
Fed.  595,  holding  East  patent  No.  420,021,  for  ventilating  barrel,  void 
for  lack  of  patentable  novelty;  Ligowski  Clay-Pigeon  Co.  v.  American 
Clay-Bird  Co.,  34  Fed.  332,  taking  judicial  notice  of  nonpatentability 
of  target  trap;  Heaton  etc.  Button  Fastener  Co.  v.  Schlochtmeyer,  69 
Fed.  595,  taking  judicial  notice  of  prior  art. 

Distinguished  in  Henderson  v.  Tompkins,  60  Fed.  761,  holding  court 
will  rarely  interpose  its  judicial  notice  to  the  extent  of  finding  on  de- 
murrer against  the  allegations  of  the  bill. 

Judicial  notice.    Note,  89  Am.  Dec.  694. 
Miscellaneous.    Cited  in  Swift  v.  Jenks,  19  Fed.  643,  generaUy. 
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107  U.  S.  665-671,  27  L.  Ed.  520,  2  Sup.  Ct.  512,  UNITED  STATES  ▼.  BBIT- 
TON. 

Indictment  against  president  of  national  bank,  alleging  that  false 
entry,  meant  to  deceive  agent  appointed  to  examine  affalis  of  bank,  was 
made  in  a  book  in  nse  by  the  association  in  transacting  its  bnslness,  and 
known  as  ''profit  and  loss,  number  six,"  is  soffident  without  averment  that 
false  entry  was  made  in  an  account  of,  and  in  the  due  course  of  business  of, 
the  bank. 

Approved  in  United  States  v.  Potter,  56  Fed.  99,  100,  following  rule ; 
United  States  v.  Kelsey,  42  Fed.  887,  holding  defective  indictment 
not  charging  that  offense  against  electioniaw  was  committed  knowingly. 

Distinguished  in  United  States  v.  Young,  128  Fed.  115,  holding  entry 
of  worthless  check  actually  received  as  "cash  item"  will  not  support  in- 
dictment against  national  bank  cashier  under  Rev.  Stats.,  §  5209,  for 
making  ''false  entry";  Jewett  v.  United  States,  100  Fed.  839,  holding 
indictment  under  Rev.  Stats.,  §  5209,  charging  that  accused  did  will- 
fully, unlawfully  and  fraudulently  misapply  and  convert  assets  of 
national  bank  to  own  use,  with  intent  to  injure  and  defraud  association, 
which  conversion  was  done  by  means  to  grand  jury  unknown,  not  uncer- 
tain for  failure  to  otherwise  allege  how  funds  were  misapplied. 

Where  false  entries,  which  president  of  bank  is  charged  with  making^ 
are  set  forth  in  the  counts  and  explained  by  pleader,  so  as  to  be  intelllgilAe 
to  skilled  accountants,  it  is  sufficient. 

Approved  in  United  States  v.  French,  57  Fed.  386,  387,  390,  and 
United  States  v.  Potter,  56  Fed.  95,  holding  omission  of  dollar  and  cent 
signs  in  the  recital  of  the  alleged  false  entries  is  immaterial,  where  re- 
ports are  set  out  by  their  tenor  in  the  indictment. 

Oounts  setting  forth  false  entries  by  bank  officer  are  not  argumentative 
and  repugnant  because  they  do  not  allege  that  interest  was  due  ftom  the 
individuals  named  in  the  false  entries.  The  falsity  of  the  entry  consists  in 
the  fact  that  money  which  the  entries  declared  had  been  received  on  ac- 
count of  interest  due  had  not  been  received  on  that  or  any  other  account. 

Approved  in  Phillips  v.  United  States,  201  Fed.  262,  120  C.  C.  A.  149, 
upholding  suflBciency  of  indictment  for  false  entry  in  report  to  con- 
troller; United  States  v.  Norton,  188  Fed.  266,  267,  270,  denying  suffi- 
ciency of  indictment  for  duplicity  and  failure  to  state  facts;  Richardson 
V.  United  States,  181  Fed.  8,  104  C.  C.  A.  69,  indictment  is  not  indefi- 
nite because  it  did  not  specify  names  of  parties  making  entries ;  .Pretty- 
man  V.  United  States,  180  Fed.  39,  103  C.  C.  A.  384,  upholding  joining 
of  two  counts,  one  for  misapplication  and  one  for  aiding  and  abetting; 
Billingsley  v.  United  States,  178  Fed.  658,  659,  660,  661,  101  C.  C.  A. 
465,  upholding  sufficiency  of  description  of  book  in  false  entry  indict- 
ment; Harper  v.  United  States,  170  Fed.  388,  395,  95  C.  C.  A.  555,  op- 
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holding  indictment  for  making  false  entries  as  not  indefinite;  Harper  v. 
United  States,  7  Ind.  Ter.  440,  442,  104  S.  W.  674,  675,  not  necessary 
to  show  that  report  in  which  entry  was  made  was  one  made  by  asso- 
ciation; United  States  v.  Potter,  56  Fed.  101,  102,  holding  sufficient, 
indictment  alleging  that  false  entries  indicated  that  a  certain  amount 
was  in  the  teller's  department,  which  was  not  there. 

Criminal  liability  of  officer  of  national  bank  for  making  false  en- 
tries in  books  or  reports.    Note,  20  Ann.  Cas.  950. 

Count  of  indictment  against  bank  iiresident  for  making  false  emtrles 
need  not  allege  that,  at  time  they  were  made,  an  agent  to  examine  the 
bank  had  been  appointed. 

Approved  in  United  States  v.  Francis,  144  Fed.  524,  where  indictment 
charged  conspiracy  to  commit  offense  against  government  on  April  18, 
1904,  and  evidence  showed  defendant  came  into  conspiracy  in  October, 
1902,  and  indictment  found  June  15,  1905,  offense  not  barred  by  limita- 
tion under  Rev.  Stats.,  §  1004 ;  United  States  v.  Eastman,  132  Fed.  554, 
upholding  indictment  against  national  bank  officer  under  Rev.  Stats., 
§  5209,  for  misapplication  of  funds. 

Counts  which  embody  language  of  statute,  charge  every  element  of  the 
offense  created  by  the  statute  with  suflLcient  certainty,  and  give  defendant 
clear  notice  of  what  he  is  called  on  to  defend,  are  sufficient. 

Approved  in  United  States 'v.  Philadelphia  &  R.  Ry.  Co.,  232  Fed. 
955,  denying  sufficiency  of  indictment  for  discrimination  in  carriage  of 
goods  for  not  showing  delay  at  request  of  consignees;  United  States  v. 
Thompson,  189  Fed.  839,  841,  and  Rosenfeld  v.  United  States,  202  Fed. 
472,  120  C.  C.  A.  599,  both  upholding  indictment  for  violation  of  in- 
ternal revenue;  Armour  Packing  Co.  v.  United  States,  153  Fed.  17,  14 
L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  not  necessary  to  plead  device  by 
which  rebate  is  accomplished  under  Elkins  Act;  Miller  v.  United  States, 
136  Fed.  581,  69  C.  C.  A.  355,  holding  insufficient  indictment  under  Rev. 
Stats.,  §  4746,  for  procuring  presentation  of  false  pension  affidavit; 
United  States  v.  Trosper,  127  Fed.  477,  upholding  indictment  under  Rev. 
Stats.,  §  5469,  prohibiting  abstracting  mail  matter,  charging  that  de- 
fendant did  '* steal"  and  take  package  from  mails;  In  re  Bellah,  116 
Fed.  75,  upholding  averment  in  petition  in  involuntary  bankruptcy  that 
defendant  at  certain  time  received  specified  sum  of  money  from  specified 
source,  which  sum  **he  has  ever  since  concealed  and  secreted  with  intent 
to  hinder,  delay  or  def  aud  creditors;"  Ricgcr  v.  United  States,  107  Fed. 
926,  47  C.  C.  A.  61,  holding  in  indictment  under  Rev.  Stats.,  §  5209,  it 
is  sufficient  to  allege  generally  that  act  constituting  offense  was  done 
for  use,  benefit  and  advantage  of  accused,  or  some  person  other  than 
bank,  and  conversion  of  fund  or  credit  need  not  be  averred;  United 
States  V.  McClure,  107  Fed.  271,  upholding  indictment  for  aidins:  mis- 
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application  of  national  bank  funds,  which  distinctly  charges  embezzle- 
ment by  cashier;  Jewett  v.  United  States,  100  Fed.  837,  nphoLding  in- 
dictment nnder  Rev.  Statsi,  §  5209,  charging  one,  as  "president,  director, 
and  agent"  of  national  bank  in  process  of  liquidation  with  willfully 
misapplying  funds;  Cannon  v.  United  States,  116  U.  S.  78,  29  L.  Ed.  569, 
6  Sup.  Ct.  290,  Pounds  v.  United  States,  171  U.  S.  38,  43  L.  Ed.  62,  18 
Sup.  Ct.  730,  United  States  v.  Wilson,  29  Fed.  287,  United  States  ▼. 
Owens,  37  Fed.  114,  and  State  v.  Nicholls,  50  La.  Ann.  701,  23  South. 
981,  all  following  rule ;  United  States  v.  Seaman,  23  Blatchf .  221,  holding 
indictment  should  have  charged  an  attempt  to  vote  for  a  representative 
in  Congress;  United  States  v.  Davis,  33  Fed.  867,  holding  good,  indict- 
ment under  section  3892,  Rev.  Stat$.,  though  not  alleging  that  letter 
taken  contained  nothing  of  value;  United  States  v.  Jolly,  37  Fed.  109, 
holding  averment  in  general  language  of  the  statute  was  sufficient; 
United  States  v.  Reynolds,  48  Fed.  216,  holding  indictment  charging 
that  defendant  was  instrumental  in  procuring  a  certain  pension  claim 
to  be  sufi&oient;  United  States  v.  Adler,  49  Fed.  735,  and  United  States 
V.  Adler,  49  Fed.  738,  both  holding  under  section  5440,  Rev.  Stats.,  in- 
dictment chai^ng  that  defendants  conspired  fraudulently  to  obtain  a 
pension,  and  presented  a  false  affidavit,  is  sufficient;  In  re  Greene,  52 
Fed.  Ill,  holding,  under  act  of  1890,  against  monopolies,  an  indictment 
following  the  language  of  the  statute  would  be  insufficient ;  In  re  Benson, 
58  Fed.  971,  holding  it  insufficient  to  charge  conspiracy  against  United 
States,  in  general  language  of  Rev.  Stats.,  §  5440;  United  States  v. 
Dwyer,  56  Fed.  468,  and  United  States  v.  Jewett,  84  Fed.  145,  both  hold- 
ing indictment  sufficient;  Gardes  v.  United  States,  87  Fed.  175,  where 
counts  are  for  connected  transactions,  their  joinder  is  proper;  United 
States  V.  Vigil,  7  N.  M.  301,  34  Pac.  531,  holding  indictments  under 
section  5515,  Rev.  Stats.,  need  only  allege  the  duty  of  election  officer,  its 
undertaking,  and  the  intentional  refusal  to  perform  it;  dissenting  opin- 
ion in  Winchester  v.  Howard,  136  Cal.  453,  89  Am.  St.  R^.  168,  64  Pac. 
694,  majority  holding  corporate  directors  not  liable  for  damages  result- 
ing from  mere  negligence  in  management. 

Distinguished  in  United  States  v.  Potter,  56  Fed.  93,  holding  indict- 
ment charging  directors  with  making  false  entries  in  a  report  to  con- 
troller cannot  be  sustained  un^er  §  5209,  Rev.  Stats. 

To  constitute  the  offense  of  willful  misapplication  of  national  1>uik'8 
funds  under  Bev.  Stats.,  §  6200,  there  must  be  a  conversion  to  defendant's 
own  use,  or  the  use  of  someone  else,  of  moneys  of  association. 

Approved  in  United  States  v.  Heinze,  218  U.  S.  541,  542,  544,  21  Ann. 
Cm.  884,  54  L.  £d.  1143,  1144,  31  Sup.  Ct.  98,  upholding  indictment 
charging  officer  of  bank  with  misapplication  of  its  funds  "resulting  in 
his  advantage " ;  United  States  v.  Steinman,  172  Fed.  915,  97  C.  C.  A. 
271,  an  unintentional  overdraft  does  not  constitute  willful  misappli- 
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cation  of  funds;  United  States  v.  Morse,  161  Fed.  432,  433,  upholding 
indictment  charging  defendants  "willfully  and  fraudulently  did  mis- 
apply certain  moneys";  Dickinson  v.  United  States,  159  Fed.  802,  86 
C.  C.  A.  625,  indictment  charging  that  cashier  wrongfully  "converted" 
certain  moneys  is  sufficient ;  United  States  v.  Smith,  152  Fed.  544,  545, 
547,  denying  sufficiency  of  indictment  charging  willful  misapplication 
of  "funds  and  credits";  Clement  v.  United  States,  149  Fed.  319,  79 
C.  C.  A.  243,  upholding  sufficiency  of  evidence  against  national  bank 
president  for  misapplication  of  funds  under  Rev.  Stats.,  §  5209 ;  United 
States  V.  Martindale,  146  Fed.  292,  where  indictment  under  Rev.  Stats., 
§  5209,'  charged  drawing  of  checks  and  obtaining  pa3nnent  when  officer 
had  no  money  on  deposit,  and  evidence  showed  apparent  credit  on  books, 
government  cannot  imx>each  credit  by  showing  deposit  previously  en- 
tered was  false;  United  States  v.  Green,  136  Fed.  643,  holding  insuffi- 
cient indictment  under  Rev.  Stats.,  §  5451,  for  bribery  of  government 
officer;  United  States  v.  Eastman,  132  Fed.  552,  553,  upholding  indict- 
ment of  national  bank  officer  under  Rev.  Stats.,  §  5209,  for  misappli- 
cation of  funds;  Claassen  v.  United  States,  142  U.  S.  146,  85  L.  Ed.  968, 
12  Sup.  Ct.  170,  following  rule;  United  States  v.  Northway,  120  U.  S. 
332,  30  L.  Ed.  665,  7  Sup.  Ct.  583,  it  is  not  necessary  to  allege  that  the 
moneys  misapplied  had  been  previously  intrusted  to  defendant;  Evans 
V.  United  States,  153  U.  S.  587,  594,  38  L.  Ed.  832,  833,  14  Sup.  Ct.  936, 
938  (see  dissenting  opinion  in  153  U.  S.  599,  600,  88  L.  Ed.  886,  14  Sup. 
Ct.  941,  942),  holding  count,  chai^ng  prisoner  with  unlawfully  pro- 
curing the  delivery  to  himself  of  funds  of  a  national  bank  of  which 
he  was  a  director,  sufficient;  Batchelor  v.  United  States,  156  U.  S.  429, 
89  L.  Ed.  479,  15  Sup.  Ct.  447,  holding  indictment  did  not  sufficiently  set 
forth  the  misapplication ;  Coffin  v.  United  States,  156  U.  S.  449,  89  L.  Ed. 
490,  15  Sup.  Ct.  401,  holding  that  indictment  clearly  stated  the  mis- 
application of  the  money;  United  States  v.  Fish,  24  Fed.  588,  holding 
officer  of  bank  making  false  credits  in  favor  of  his  firm  violates  the  stat- 
ute; United  States  v.  Warner,  26  Fed.  616,  holding  indictment  against 
one  for  aiding  and  abetting  director  in  misapplying  funds  of  bank  must 
state  facts  showing  misapplication  by  director;  United  States  v.  Atkin- 
son, 34  Fed.  317,  holding  indictments  against  employees  of  postoffice 
for  embezzlement  need  not  allege  a  fraudulent  intent;  Dow  v.  United 
States,  82  Fed.  906,  27  C.  C.  A.  140,  holding  it  was  necessary  to  show 
bank  was  deprived  of  benefit  of  the  funds. 

Distinguished  in  United  States  v.  Howard,  132  Fed.  354,  indictment 
under  Rev.  Stats.,  §  5393,  for  subornation  of  perjury,  alleging  that 
defendant  knew  at  time  of  subornation  that  testimony  to  be  given  was 
false,  willful  and  contrary  to  oath,  is  bad. 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Gas.  887,  888,  891,  892. 
XI— 77 
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Coitnti  chargtAg  that  prealdieot  of  nationri  bank  paid  its  numej  for  its 
owniitock,  wlilch  he  hM.  in  trust  for  tho  aasoeiatloii,  and  same  waa  not  pqr- 
cluuMd  to  prevent  loss  on  any  6»\A,  does  not  describe  an  offense  under 
§  G209,  Ber.  Stats. 

Approved  in  The  Abby  Dodge  v.  United  States,  223  U.  S.  177,  56 
L.  Ed.  898,  32  Sup.  Ct.  310,  denying  sufficiency  of  libel  for  violating  aet 
forbidding  importation  of  sponges;  McKnight  v.  United  States,  115  Fed. 
985,  54  C.  C.  A.  358,  holding  averment  in  indictment  chargii:^  national 
bank  officer  with  embezzlentent  by  paying  money  on  note  known  to 
be  worthless  with  intent  to  defraud  bank,  lack  of  knowledge  or  consent 
of  directors  need  not  be  proved;  State  v.  Piper,  73  N.  H.  229,  60  AtL 
744,  indictment  against  bank  official  for  maldng  false  entry  of  moneys 
of  bank  paid  out,  alleging  that  defendant  as  assistant  cashier  had  not 
paid  out  money,  is  insufficient;  United  States  y.  Britton,  108  U.  S.  193, 
27  L.  Ed.  708,  2  Sup.  Ct.  526,  following  rule ;  United  States  y.  Britton, 
108  U.  S.  206,  207,  27  L.  Ed.  700,  2  Sup.  Ct.  535,  holding  that  procuring 
by  directors  of  national  bank  of  a  declaration  of  a  dividend,  when  there 
are  no  net  profits,  is  not  a  willful  misappropriation;  United  States  v. 
Koch;  21  Fed.  873,  holding  indictment  for  charging  an  illegal  fee  for 
ol>tatning  a  pension  need  not  state  how  the  accused  was  instrumental; 
United  States  ▼.  Eno,  56  Fed.  219,  holding  indictment  bad  for  a  failure 
to  allege  facts  .which  made  such  payment  unlawful;  United  States  y. 
Beoofion^  70  Fed.  596, 17  C.  C.  A.  293,  holding  indictment  sufficient,  though 
it  failed  to  show  how  acts  charged  would  tend  to  effect  the  fraudulent 
obiect 

'.itight  of  corporation  to  acquire  its  own  stock.    Note,  17  Ann.  Oas. 
1268. 

Under  Bev.  Stats.,  §  6200,  counts  charging  president  of  national  bank 
with  wlllf nlly  misapplying  Its  moneys,  by  buying  certain  shares  of  Its 
stock,  with  Intent  to  Injure  and  defraud  the  association  and  others,  and  not 
denying  that  such  purchase  was  necessary  to  prevent  loss  upon  a  debt  pre- 
▼lonsly  contracted  tn  good  faith.  Is  Insufficient. 

Approved  in  United  States  v.  Potter,  56  Fed.  96,  following  rule; 
McKnight  v.  United  States,  111  Fed.  736,  49  C.  C.  A.  594,  holding  intent 
essential  element  of  offense  under  Rev.  Stats.,  §  5209,  and  must  be 
alleged  and  proved;  Rieger  v.  United  States,  107  Fed.  934,  47  C.  C.  A. 
61,  holding  under  indictment  under  Rev.  Stats.,  §  5209,  alleging  mis- 
application of  bank  funds  by  discounting  note,  proof  of  actual  with- 
drawal of  money  from  bank  not  necessary. 

Distinguished  in  Winchester  v.  Howard,  136  Cal.  445,  89  Am.  St.  Bep. 
163,  69  Pac.  81,  holding  liability  of  directors  in  coiporations  does  not 
extend  to  -damages  resulting  from  mere  negligence. 

Indictment  under  §6200,  Ber.  Stats.,  should  charge  that  aeciaed  was 
president  of  a  national  bank  doing  business,  that  he  made  a  false  entry  la 
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described  book,  wblcb  wu  made,  with  intent  to  injure  or  deftand  the  ano- 
ciation,  or  to  deceive  any  agent,  describing  him,  appointed  to  examine  its 
affairs. 

Approved  in  United  States  v.  Northway,  120  U.  S.  334,  80  L.  Ed.  666, 
7  Sup.  Ct.  584,  following  rule;  United  States  y.  Hughitt,  45  Fed.  49, 
and  Peters  v.  United  States,  94  Fed.  132,  36  C.  C.  A.  105,  both  holding 
indictment  sufficient;  Cochran  v.  United  States,  157  U.  S.  293,  89  L.  Ed. 
706,  15  Sup.  Ct.  631,  arguendo. 

Miscellaneous.  Cited  generally  in  United  States  v.  Patterson,  55  Fed. 
640. 

107  17.  8.  671-676,  27  L.  Ed.  684,  2  Sop.  Ot.  507,  XTlfflTED  STATES  T.  CUR- 
TIS. 

Prior  to  act  of  1881,  notaries  public,  in  the  several  States,  had  no  an- 
thority  to  administer  to  officers  of  national  banking  associations,  the  oath 
required  by  §  6211,  Sev.  Stats. 

Approved  in  United  States  v.  Hall,  131  U.  S.  53,  54,  88  L.  Ed.  98,  9 
Sup.  Ct.  664,  holding  no  statute  authorizes  notaries  public  to  administ.er 
oath  to  a  deputy  surveyor  of  the  United  States,  in  regard  to  the*  manner 
in  which  he  fulfilled  contract  for  surveying  land;  In  re  Pancoast,  129 
Fed.  645,  under  Bankruptcy  Act,  §  20,  notary  public  could  administer 
oath  to  proof  of  claim. 

Indictment  against  national  bank  officer  under  section  5392,  for  a  will- 
fully false  statement,  verified  by  his  oath  administered  by  a  notary  public 
of  a  State,  prior  to  act  of  1881,  cannot  be  sustained. 

Approved  in  United  States  v.  Schallinger  Produce  Co.,  230  Fed.  293, 
dismissing  information  based  on  affidavit  of  notary ;  Patterson  v.  United 
States,  202  Fed.  210,  120  C.  C.  A.  650,  upholding  charge  of  perjury 
based  on  notary's  affidavit  on  application  for  patent;  United  States  v. 
Nelson,  199  Fed.  472,  upholding  indictment  for  perjury  based  on  false 
ontry  of  public  lands;  Hutchins  v.  Maneely,  11  App.  D.  C.  90,  upholding 
affidavit  of  notary  made  under  seventy-third  rule  of  Supreme  Court  of 
district ;  United  States  v.  Madison,  10  Sawy.  220,  21  Fed.  628,  supporting 
perjury  for  oath,  under  Timber-culture  Act,  taken  before  officer  author- 
ized by  State ;  United  States  v.  Boggs,  31  Fed.  340,  holding  indictment 
sufficient  to  support  a  charge  of  perjury;  United  States  v.  Howard,  37 
Fed.  667,  668,  holding  perjury  could  not  be  predicated  on  sworn  state- 
ments, not  required  by  law;  United  States  v.  Manion,  44  Fed.  800,  801, 
holding  perjury  cannot  be  assigned  upon  an  affidavit,  made  before  a 
notary  by  person,  in  support  of  claim  to  preference  to  purchase  coal 
lands ;  United  States  v.  Bedgood,  49  Fed.  56,  holding  charge  of  perjury 
cannot  be  predicated  upon  an  oath  not  administered  by  one  with  author- 
ity; United  States  v.  Garcclon,  82  Fed.  613,  holding  charge  of  perjuiy 
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could  not  be  predicated  upon  an  oath  administered  by  Circuit  Court  com- 
missioner, in  State  where  justice  of  peace  cannot  administer  a  similar 
oath;  People  v.  Howard,  111  Cal.  658,  44  Pac.  343,  holding  complaint 
for  perjury,  charging  the  making  of  a  false  oath  to  a  criminal  com- 
plaint, but  failing  to  aver  such  complaint  chai^d  an  offense  of  which 
the  court  had  jurisdiction,  is  bad. 

Perjury.    Note,  85  Am.  Dec.  490. 

Distinction  between  perjury  and  false  swearing.    Note,  8  Ann.  Gas. 
885. 

107  XT.  S.  676-678,  27  L.  Ed.  502,  2  Sup.  Ot.  778,  NATIONAL  BANK  OF 
XElTLA  ▼.  STEWABT. 

While  section  6201,  Bev.  Stats.,  prohibits  national  bank  from  making 
a  loan  upon  its  own  stock,  It  imposes  no  penalty,  and  when  the  contract  has 
been  executed,  security  sold,  and  proceeds  applied  to  debt,  the  courts  will 
not  interfere. 

Approved  in  Lantry  v.  Wallace,  182  U.  S.  551,  46  L.  Ed.  1225,  21 
Sup.  Ct.  884,  affirming  97  Fed.  869,  38  C.  C.  A.  510,  holding  fact  that 
national  bank  purchased  shares  of  its  own  stock  is  no  defense  to  action 
by  receiver  of  bank  against  subsequent  purchaser  of  such  shares,  to 
recover  assessment  made  after  bank's  insolvency;  Scott  v.  Deweese,  181 
U.  S.  212,  45  L.  Ed.  827,  21  Sup.  Ct.  588,  holding  subscriber  to  national 
bank  stock  increase  who  pays  amount  of  subscription  for  shares  in  in- 
crease is,  as  between  himself  and  bank  creditors,  a  shareholder,  though 
whole  amount  of  proposed  increase  not  actually  paid  in ;  First  Nat.  Bank 
V.  Lanz,  202  Fed.  119,  120  C.  C.  A.  271,  upholding  sale  of  corporate  stock 
pledged  more  than  four  months  before  bankruptcy,  the  sale  being  within 
that  period ;  Barron  v.  McKinnon,  196  Fed.  939,  940,  116  C.  C.  A.  483, 
upholding  purchase  by  national  bank  of  its  own  stock  from  third  per- 
son ;  Dunlop  v.  Mercer,  156  Fed.  555,  86  C.  C.  A.  435,  fact  of  foreign 
corporation  not  being  qualified  does  not  affect  jurisdiction  of  Federal 
court  in  bankruptcy  proceedings;  Waterbury'  v.  McKinnon,  146  Fed. 
739,  77  C.  C.  A.  294,  that  lender,  who  was  resident  of  Montana,  pro- 
cured note  and  mortgage  securing  same  to  be  executed  in  name  of  plain- 
tiff, who  was  Canadian,  in  order  to  evade  taxation,  is  no  defense  to 
foreclosure ;  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed.  896,  58  C.  C.  A.  79, 
holding  acts  and  contracts  of  foreign  corporation  failing  to  comply  with 
statutes  permitting  it  to  do  business  in  State  where  contract  made  and 
acts  done  are  valid ;  Brown  v.  Schleier,  118  Fed.  987,  55  C.  C.  A.  475, 
holding  lessor  of  realty  to  bank  under  lease  in  which  bank  covenants  to 
erect  building  which  shall  become  part  of  realty  cannot  be  held  account- 
able to  creditors  because  it  may  have  exceeded  powers  by  expending 
more  money  than  allowed  by  law ;  Hanover  Nat.  Bank  v.  First  Nat.  Bank, 
109  Fed.  426,  48  C.  C.  A.  482,  holding  bank  liable  for  loan  made  to  its 
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president  to  violate  banking  law;  Elsey  ▼.  People's  Bank,  166  Ky.  396, 
179  S.  W.  396,  holding  surrender  by  bank  of  its  own  stock  held  by  it  as 
collateral  dischai^ed  surety  on  the  note;  Weber  v.  Spokane  Nat.  Bank, 
64  Fed.  211,  12  C.  C.  A.  93,  and  Wallace  v.  Hood,  89  Fed.  14,  both  fol- 
lowing rule;  Citizens'  State  Bank  v.  Hawkins,  71  Fed.  371,  18  C.  C.  A. 
78,  adding  as  the  purchase  of  stock  was  merely  the  exercise  of  a  power 
for  an  unauthorized  purpose,  defense  of  ultra  vires  was  not  available; 
Tliompson  v.  St.  Nicholas  Nat.  Bank,  146  U.  S.  248,  251,  36  L.  Ed.  960, 
961,  13  Sup.  Ct.  68,  69  ^affirming  113  N.  Y.  334,  21  N.  B.  59),  holding 
certiRcation  of  check  without  an  equivalent  amount  of  money  on  deposit 
created  a  valid  debt,  though  in  violation  of  national  banking  act ;  Walden 
Nat.  Bank  v.  Birch,  130  N.  Y.  227,  14  L.  R.  A.  213,  29  N.  E.  128,.  holding 
violation  of  section  5201,  Rev.  Stats.,  oould  only  be  urged  by  United 
States ;  Price  v.  Whitney,  28  Fed.  298,  arguendo. 

Distinguished  in  Buffalo  etc.  Ins.  Co.  v.  Third  Nat.  Bank  of  Buifalo, 
162  N.  Y.  175,  176,  178,  56  N.  E.  525,  526,  holding  national  bank  not 
entitled  as  against  bona  fide  purchaser  to  equitable  lien  on  its  own 
shares  for  stockholder's  debt,  though  notice  to  such  effect  printed  on 
certificate. 

Right  of  corporation  to  acquire  its  own  stock.    Note,  17  Ann.  Gas. 
1269. 

107   U.   S.   678-691,   27  L.   Ed.   442,   2   Sup.   Ot.    185,   E80ANABA   ETO. 
TBAKSP.  CO.  V.  CmOAGO. 

Ohicago  Blvier  and  its  branches,  lying  wholly  within  State  of  niinois, 
are  navigable  waters  of  the  United  States,  over  which  Ck)ngre88,  under  its 
commercial  power,  may  exercise  control  to  the  extent  necessary  to  protect, 
preserve  and  improve  their  free  navigation. 

Approved  in  Greenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  8. 
263,  59  L.  Ed.  945,  35  Sup.  Ct.  551,  denying  right  of  owner  to  compen* 
sation  from  United  States  for  removal  of  wharf  erected  in  navigable 
waters ;  Northern  Pacific  Ry.  Co.  v.  Washington,  222  U.  S.  377,  56  L.  Ed. 
239,  32  Sup.  Ct.  160,  State  legislation  on  hours  of  labor  on  railroads 
superseded  by  enactment  by  Congress  of  "Hours  of  Service  Law''; 
The  Yucatan,  226  Fed.  440,  upholding  Federal  regulation  of  drawbride:es ; 
Harrington  v.  City  of  Detroit,  223  Fed.  243,  138  C.  C.  A.  474,  upholding 
liability  of  city  for  negligent  operation  of  drawbridge  over  navigable 
river;  Gearlds  v.  Johnson,  183  Fed.  621,  upholding  right  of  Congress  to 
prohibit  introduction  of  liquor  into  Indian  reservation;  United  States 
v.  United  States  Express  Co.,  180  Fed.  1010,  1011,  denying  right  of 
State  to  prohibit  introduction  of  intoxicating  liquors  into  its  borders; 
United  States  v.  Adair,  152  Fed.  744,  upholding  Federal  statute  pro- 
hibiting discrimination  against  labor  unions;  United  States  v.  North 
BloomReld  etc.  Min.  Co.,  53  Fed.  627,  holding  statute  was  a  sufficient 
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assumption  of  national  jurisdietion,  so  as  to  give  Federal  courts  juris- 
dietion  of  suit  to  enjoin  deposit  of  mining  debris;  United  States  ▼. 
North  Bloomfield  etc.  Co.,  81  Fed.  248,  holding  Congress  has  absolute 
power  over  navigable  waters;  North  Bloomfield  etc.  Min.  Co.  ▼.  United 
States,  88  Fed.  675,  32  C,  C.  A.  84,  holding  Congress  had  power  to  regu- 
late hydraulic  mining;  Leovy  v.  United  States,  92  Fed.  350,  34  C.  C.  A. 
392,  holding  State  cannot  close  up  navigable  waters  without  the  consent 
of  the  United  States. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 
58  Am.  St.  Rep.  294,  295. 

Until  Oongress  acts  on  the  subjectp  tlie  power  of  the  State  over  bridges 
across  Its  navigable  streaans  is  plenary;  hence  Chicago  ordinance  closing 
drawbridges  on  the  Chicago  Btver  at  certain  hours  of  the  day  Is  valid  in 
absence  of  congressional  action. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  159,  69  L.  Ed. 
178,  35  Sup.  Ct.  69,  denying  injunction  to  restrain  operation  of  separate 
coach  law  for  lack  of  equity;  Simpson  v.  Shepard,  230  U.  S.  404,  Amu 
Cas.  1916A,  18,  48  L.  R.  A.  (N.  B.)  1151,  57  L.  Ed.  1548,  33  Sup.  Ct.  729, 
upholding  right  of  State  to  fix  intrastate  transportation  rates;  Coyle  v. 
right  of  Oklahoma  to  locate  its  State  capital,  notwithstanding  its  En- 
abling Act ;  Cummings  v.  Chicago,  188  U.  S.  427,  47  L.  Ed.  530,  23  Sup. 
abUng  act;  Cummings  v.  Chicago,  188  U.  S.  427,  47  L.  Ed.  530,  23  Sup. 
Ct.  476,  holding  River  and  Harbor  Act  of  1899  did  not  state  State 
power  to  prohibit,  without  its  permission,  erection  of  structure  in  navi- 
gable river  wholly  within  its  limits;  Illinois  Cent.  R.  R.  Co.  v.  Chicago, 
176  U.  S.  664,  44  L.  Ed.  629,  20  Sup.  Ct.  516,  holding  charter  of  Illinois 
Central  Railroad  Company  did  not  grant  to  railroad  waters  of  Lake 
Michigan  belonging  to  State;  Canada- Atlantic  Transit  Co.  v.  City  of 
Chicago,  210  Fed.  9,  10,  126  C.  C.  A.  587,  upholding  ordinance  r^ulat- 
ing  speed  of  vessels  passing  any  bridge  in  Chicago  River;  MoCabe  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  186  Fed.  969,  109  C.  C.  A.  110,  upholding 
constitutionality  of  separate  coach  law  for  negroes;  The  Nonpariel, 
149  Fed.  523,  railroad  maintaining  bridge  over  Erie  Canal  with  piers 
resting  on  submerged  unprotected  cribs  extending  beyond  piers  on 
canal  side  is  liable  for  injury  to  canal-boat  and  cargo  caused  by  colli- 
sion with  crib;  United  States  v.  Union  Bridge  Co.,  143  Fed.  391,  up- 
holding right  of  United  States  to  require  alteration  of  bridge  erected 
under  lawful  State  authority,  where  it  has  become  an  obstruction  to 
navigation;  Corrigan  Transit  Co.  v.  Sanitary  Dist.,  137  Fed.  857,  70 
C.  C.  A.  381,  regulation  of  current  introduced  into  Chicago  River,  lying 
wholly  within  Illinois,  by  improvements  of  Chicago  sanitary  district, 
is  valid  except  as  to  Congress;  Clement  v.  Metropolitan  West  Side 
El.  Ry.  Co.,  123  Fed.  273,  59  C.  C.  A.  289,  holding  Chicago  ordinanoo 
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requiiing  commissioner  of  publie  works  to  provide  and  maintain  vessel 
signals  on  all  bridges,  and  providing  that  it  shall  be  unlawful  for  . 
vessels  to  pass  bridge  when  signals  are  np  or  when  bridge  is  opening 
or  closing,  applies  only  to  city  owned  bridges;  Western  Union  Tel.  Co. 
V.  Louisville  etc.  R.  R.  Co.,  270  111.  417,  110  N.  B.  690,  upholding  exer- 
cise of  right  of  eminent  domain  by  telegraph  company  over  railroad  right 
of  way;  Frost  v.  Washington  County  R.  R.  Co.,  96  Me.  87,  59  L.  R.  A.  68, 
51  Atl.  809,  holding  railroad  owning  trestle  built  by  legislative  and  con- 
gressional authority  need  not  compensate  owner  of  land  adjoining  channel 
trestled  for  damage  to  selling  value  of  land;  Minnesota  Canal  etc.  Co. 
v.  Koochiching  Co.,  97  Minn.  4^,  107  N.  W.  410,  denying  right  to  with- 
draw water  from  navigable  stream  by  canals  and  discharge  it  in  differ- 
ent drainage  area,  thereby  impairing  navigability;  Kansas  City  etc. 
R.  R.  Co.  V.  Wigul,  82  Miss.  231,  61  L.  R.  A.  578,  33  South.  967,  Comp. 
Stats.  1901,  p.  3540,  does  not  deprive  railroad  which,  under  State  grant, 
has  constructed  bridge  over  navigable  stream  from  making  repairs; 
Long  Sault  Dev.  Co.  ▼.  Kennedy,  212  N.  T.  26,  Ann.  Oas.  1915D,  56, 
105  N.  £.  858,  upholding  right  of  State  to  grant  land  under  navigable 
waters;  In  re  City  of  Seattle,  66  Wash.  283,  119  Pac.  801,  upholding 
erection  of  bridge  over  navigable  waters  without  special  authorization 
by  Congress;  State  v.  Northern  Pac.  Ry.  Co.,  53  Wash.  676,  17  Ann.  Oaa. 
1018,  102  Pac.  877,  upholding  State  law  regulating  hours  of  continuous 
service  on  interstate  railroads;  dissenting  opinion  in  Northern  Pac.  Ry. 
Co.  V.  S.  E.  Slade  Lumber  Co.,  61  Wash.  202,  34  L.  B.  A.  (N.  8.)  428, 
112  Pac.  243,  majority  denying  right  of  railroad  to  enjoin  use  of  wharf 
because  it  interfered  with  operation  of  its  drawbridge;  Miller  v.  Mayor, 
109  U.  S.  398,  27  L.  Ed.  976,  3  Sup.  Ct.  236,  Cardwell  v.  American  Bridge 
Co.,  113  U.  S.  208,  28  L.  Ed.  961,  5  Sup.  Ct.  425,  Willamette  Iron  etc. 
Co.  V.  Hatch,  125  U.  S.  6,  9, 14,  81  L.  Ed.  631,  6S2,  6S4,  8  Sup.  Ct.  813, 
815.  818,  Assante  v.  Charleston  Bridge  Co.,  41  Fed.  366,  Reah  v.  New- 
port News  etc.  R.  Co.,  50  Fed.  20,  Stockton  v.  Powell,  29  Fla.  45,  47,  50, 
15  L.  R.  A.  47,  48,  49,  10  South.  693,  694,  695,  and  Muskingum  County 
Commissioners  v.  Board  of  Public  Works,  39  Ohio  St.  634,  all  following 
rule;  Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  705,  27 
L.  Ed.  589,  2  Sup.  Ct.  743,  holding  regulation  of  wharves,  in  the  absence 
of  congressional  legislation,  belongs  to  States  where  situated ;  Morgan 's 
Louisiana  S.  S.  Co.  v.  Louisiana  Board  of  Health,  118  U.  S.  465,  80 
L.  Ed.  242,  6  Sup.  Ct.  1119,  upholding  quarantine  laws  of  Louisiana; 
Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447,  80  L.  Ed.  978,  7  Sup.  Ct. 
909,  upholding  municipal  ordinance  fixing  rates  of  wharfage;  Leisy 
V.  Hardin,  135  U.  S.  120,  84  L.  Ed.  136,  10  Sup.  Ct.  688,  holding  State 
statute  forbidding  sale  of  intoxicating  liquors  is  void  as  applied  to 
sale  by  importer  in  original  packages;  Monongahela  Nav.  Co.  v.  United 
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States,  148  U.  S.  333,  87  L.  Ed.  470,  13  Sup.  Ct.  629,  holding  company 
could  recover  from  United  States  for  the  taking  of  its  franchise  to 
take  tolls;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  88 
L.  Ed.  966,  14  Sup.  Ct.  1089,  holding  invalid  State  act  fixing  tolls  on 
bridge  between  two  States;  Gulf  etc.  Ry.  Co.  v.  Hefly,  158  U.  S.  104, 
89  L.  Ed.  912,  15  Sup.  Ct.  804,  holding  State  statute  regulating  charges 
of  railroad,  in  conflict  with  act  of  Congress,  is  not  applicable  to  goods 
coming  from  other  States;  New  York  etc.  Ry.  Co.  v.  New  York,  165 
U.  S.  631,  41  L;  Ed,  854,  17  Sup.  Ct.  419,  upholding  State  statute  regu- 
lating the  steam-heating  of  passenger  cars;  Lake  Shore  etc.  Ry.  Co.  v. 
Ohio,  173  U.  S.  293,  48  L.  Ed.  702.  19  Sup.  Ct.  468,  upholding  State 
statute  requiring  a  certain  number  of  trains  to  stop  at  village  of  a  cer- 
tain size;  United  States  v.  Rio  Grande  Dam  etc.  Co.,  174  U.  S.  703, 
48  L.  Ed.  1186,  19  Sup.  Ct.  775,  holding  State  has  power  to  permit  the 
appropriation  of  flowing  waters;  Cardwell  v.  American  etc.  Bridge  Co., 
9  Sawy.  663,  19  Fed.  562,  quaere,  whether  control  of  navigable  rivers 
of  California  is  with  the  State;  Louisville  etc.  R.  R.  Co.  v.  Commission 
of  Tennessee,  19  Fed.  712,  holding  invalid  State  statute  to  regulate 
rates  on  roads  from  one  State  to  another;  Edgerton  v.  Mayor,  27  Fed. 
233,  holding  city  was  bound  to  use  ordinary  diligence  to  prevent  injury 
to  vessels  going  through  the  draw;  Union  Steam  Boat  Co.  v.  Chicago, 
39  Fed.  723,  refusing  to  enjoin  public  improvement  by  city;  United 
States  v.  Keokuk  etc.  Bridge  Co.,  45  Fed.  180,  holding  bridge  built  in 
accordance  "^fith  an  act  of  Congress  cannot  be  removed  by  Secretary 
of  War  under  act  of  1888;  The  City  of  Norwalk,  55  Fed.  106,  enforcing 
in  admiralty  a  remedy  given  by  State  statute;  United  States  v.  Belling- 
ham  Bay  Boom  Co.,  81  Fed.  661,  26  C:  C.  A.  547,  to  bring  obstructions 
in  navigable  waters  within  a  State  within  cognizance  of  Federal  courts, 
there  must  be  a  Federal  statute;  Gunn  v.  White  Sewing  Machine  Co., 
57  Ark.  35,  88  AnL  St.  Rep.  226,  18  L.  R.  A.  208,  20  S.  W.  592,  holding 
bond  given  to  foreign  corporation  by  its  agent  cannot  be  affected  by 
State  statute  prohibiting  foreign  corporations  to  do  business,  except 
on  certain  conditions;  Greenwood  v.  Westport,  62  Conn.  577,  53  Fed. 
825,  holding  it  was  duty  of  town  to  apx)oint  someone  to  take  charge 
of  public  drawbridge;  Greenwood  v.  Westport,  60  Fed.  569,  holding 
town,  having  assumed  control  of  the  draw,  could  not  claim  its  act  was 
ultra  vires ;  Harmon  v.  City  of  Chicago,  110  111.  410,  51  Am.  Rep.  702, 
upholding  city  ordinance  prohibiting  dense  smoke;  McCartney  v.  Chi- 
cago etc.  R.  R.  Co.,  112  111.  634  (see  dissenting  opinion  in  112  111.  655), 
upholding  rights  of  city  to  authorize  railroad  to  construct  bridge  accross 
a  navigable  stream;  Harman  v.  Chicago,  147  U.  S.  413,  87  L.  Ed.  223, 
13  Sup.  Ct.  312,  and  Harmon  v.  City  of  Chicago,  140  111.  395,  29  N.  E. 
739,  both  holding  invalid.  State  license  on  boats  and  vessels;  State  v. 
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Fulker,  43  Kan.  247,  7  L.  B.  A.  187,  22  Pac.  1024,  holding  liquors  im- 
ported and  sold  in  original  packages  are  subject  to  State  liquor. law; 
dissenting  opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  583, 
80  L.  Ed.  253,  7  Sup.  Ct.  16,  majority  holding  invalid  State  statute 
penalizing  railroad  accepting  the  same,  or  a  greater  sum  for  any  dis- 
tance than  it  does  for  a  longer  distance;  Rowman  v.  Chicago  etc'  Ry. 
Co.,  125  U.  S.  522,  31  L.  Ed,  720,  8  Sup.  Ct.  713,  majority  holding 
invalid  State  statute  forbidding  common  carriers  to  bring  intoxicat- 
ing liquors  into  the  State ;  State  v.  St.  Louis,  145  Mo.  586,  42  L.  B.  A. 
126,  46  S,  W.  991,  arguendo. 

Distinguished  in  City  of  Chicago  v.  Chicago  Transp.  Co.,  222  Fed. 
240,  L.  R.  A.  1915F,  1062,  137  C.  C.  A.  654,  denying  validity  of  munici- 
pal bridge  regulations;  State  v.  Boone,  84  Ohio  St.  359,  Ann.  Gas.  19120, 
683,  39  L.  B.  A.  (N.  8.)  1015,  95  N.  E.  927,  denying  validity  of  vital 
statistics  statute;  Cardwell  v.  American  etc.  Bridge  Co.,  9  Sawy.  667| 
669,  670,  19  Fed.  565,  566,  567,  quaere,  whether  oontrol  of  navigable 
rivers  in  California  is  with  the  State. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Bep.  664. 

Right  to  obstruct  or  destroy  navigation  rights.     Note,  59  L.  B.  A. 
35. 

Ordinance  of  1787,  limiting  the  powers  of  Illinois  as  a  territory,  ceased 
to  have  any  operatitve  force,  except  as  adopted  by  her,  after  she  became  a 
State. 

Approved  in  Cincinnati  v.  Louisville  etc.  R.  R.  Co.,  223  U.  S.  401,  402, 
56  L.  Ed.  484,  32  Sup.  Ct.  267,  ordinance  of  1787  did  not  restrict  right 
of  eminent  domain  in  Chicago;  Manigault  v.  Springs,  199  U.  S.  478,  50 
L.  Ed.  278,  26  Sup.  Ct.  127,  provision  of  South  Carolina  Constitution 
that  all  navigable  waters  shall  forever  remain  public  highways  does  not 
prevent  legislature  from  authorizing  dam  across  stream  to  drain  low- 
lands ;  BoUu  V.  Nebraska,  176  U.  S.  88,  44  L.  Ed.  384,  20  Sup.  Ct.  289, 
upholding  Nebraska  statute  permitting  prosecution  of  felonies  by  infor- 
mation; Williams  v.  Hert,  110  Fed.  170,  upholding  prosecution  for 
felony  in  Indiana  on  information  and  trial  by  court  without  jury ;  Mobile 
Transp.  Co.  v.  Mobile,  128  Ala.  346,  30  South.  646,  holding  on  admission 
of  Alabama  all  title  to  shores  of  lands  and  beds  of  navigable  streams 
vested  in  State ;  People  v.  Board  of  Education,  245  111.  342,  19  Ann.  Oas. 
220,  29  L.  B.  A.  (N.  S.)  442,  92  N.  E.  253,  denying  validity  of  statute 
providing  for  reading  of  Bible  in  public  schools;  State  v.  Edmondson, 
89  Ohio  St.  108,  Ann.  Oas.  1916D,  934,  52  L.  B.  A.  (N.  S.)  305,  105 
N.  E.  273,  274,  upholding  levy  of  State  taxes  for  highways;  Coyle  v. 
Smith,  28  Okl.  141,  142,  143,  145,  146,  151,  113  Pac.  953,  954,  955,  957, 
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upholding  act  of  legislature  providing  for  location  of  State  capital 
though  Enabling  Act  provided  that  capital  of  State  should  be  at  Guthrie 
and  not  be  changed  prior  to  1913;  Frantz  v.  Autiy,  18  Okl.  591,  91  Pac. 
203,  denying  right  to  enjoin  submission  of  Constitution  to  constitutional 
convention ;  Hamilton  v.  Yicksburg  etc.  R.  R.,  119  U.  S.  284,  30  L.  Ed. 
396,  7  Sup.  Gt.  208,  Huse  v.  Glover,  119  U.  S.  546,  30  L.  Ed.  489,  7 
Sup.  Gt.  314,  Sands  v.  Manistee  etc.  Imp.  Co.^  123  U.  S.  296,  31  L.  Ed. 
152,  8  Sup.  Ct.  116,  People  v.  Thompson,  156  111.  473,  40  N.  E.  313,  and 
State  V.  Dist.  Board  of  School  District  No.  8, 76  Wis.  207, 20  Am.  St.  Rep. 
68,  7  L.  R.  A.  340,  44  N.  W.  977,  all  following  rule;  Cardwell  v.  Ameri- 
can Bridge  Co.,  113  U.  S.  210,  212,  28  L.  Ed.  960,  961,  5  Sup.  Ct.  424, 
425,  426,  holding  provision  in  act  admitting  California  does  not  deprive 
that  State  of  power  to  authorize  erection  of  bridges  over  navigable 
waters;  Ward  v.  Race  Horse,  163  U.  S.  513,  41  L.  Ed.  247,  16  Sup.  Ct. 
1079,  holding  treaty  with  Indians  did  not  authorize  them  to  hunt  in 
State  in  violation  of  its  laws;  Wallamet  Iron  Bridge  Co.  v.  Hatch, 
9  Sawy.  657,  19  Fed.  356,  it  seems  that  fourth  clause  of  Ordinance 
of  1787,  concerning  navigable  waters  of  the  Northwest  Territory,  was 
not  superseded  by  the  formation  of  States;  State  y,  Cunningham,  81 
Wis.  511,  16  L.  R.  A.  676^  51  N.  W.  738,  regarding  Ordinance  of  1787  in 
construing  the  Constitution. 

Limited  in  Smith  v.  State,  28  Okl.  239,  113  Pac.  934,  upholding  pro- 
vision of  Enabling  Act  for  establishment  of  capital  at  certain  place  in 
absence  of  legislation  by  State  to  contrary. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Cas.  1916D,  946,  953.  * 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787. 
Note,  62  L.  R.  A.  (K.  S.)  307,  309,  311. 

Power  of  United  States  to  regulate  commerce  involves  the  control  of 
waters  of  tbe  United  States,  navigable  in  fact,  so  far  as  necessary  to  insure 
their  ftee  navigation,  when  by  themselves  or  their  connection  with  other 
waters  they  f onn  a  continuous  channel  for  commerce  among  the  States,  or 
with  foreign  countries. 

Approved  in  The  Robert  W.  Parsons,  191  U.  S.  26,  48  L.  Ed.  77,  24 
Sup.  Ct.  8,  holding  Erie  Canal,  though  wholly  within  New  York  State, 
is  navigable  water  of  United  States  within  scope  of  Federal  admiralty 
jurisdiction ;  Grand  etc.  Ry.  Co.  v.  Backus,  46  Fed.  214,  Rhea  v.  Newport 
News  etc.  R.  Co.,  60  Fed.  21,  following  rule ;  Wallamet  Iron  Co.  v.  Hatch, 
9  Sawy.  660,  19  Fed.  361,  holding  Wallamet  River  a  navigable  water 
of  the  United  States;  Cardwell  v.  American  etc.  Bridge  Co.,  9  Sawy. 
666,  19  Fed.  664,  quaere,  whether  control  of  navigable  rivers  of  Cali- 
fornia is  with  the  State;  Decker  v.  Baltimore  etc.  R.  Co.,  30  Fed.  725, 
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holding  Congress  can  authorize  private  corporation  to  constract  bridge 
across  navigable  waters  within  a  State. 

What  waters  are  navigable.    Note,  42  L.  K  A.  816,  325. 

States  haye  right  to  determine  necessltj  for,  and  ngnlate  use  of 
bridges  over  navigable  streams,  wblcli  are  entirely  witUn  tbeir  limits,  sub- 
ject to  be  superseded  by  the  anthority  of  Congress;  hence  Chicago  ordinance 
regulating  opening  of  drawbridges  on  Chicago  Biver  is  valid,  in  absence  of 
Federal  action. 

Approved  in  In  re  Arkansas  Rate  Cases,  187  Fed.  300,  two  cent  pas- 
senger law  held  invalid  as  confiscatory;  Gulf  etc.  Ry.  Co.  v.  Dwyer, 
75  Tex.  580, 16  Am.  St.  Rep.  929,  7  L.  B.  A.  479,  12  S.  W.  1002,  follow- 
ing rule;  Holyoke  Water  Power  Co.  v.  Connecticut  River  Co.,  22  Blatchf. 
144,  20  Fed.  79,  and  Holyoke  Water  Co.  v.  Connecticut  River  Co.,  52 
Conn.  575,  both  holding  State  constructing  works  for  benefit  of  a  navi- 
gable river  is  liable  for  injury  to  property  without  its  jurisdiction; 
Keator  Lumber  Co.  v.  St.  Croix  Boom  Co.,  72  Wis.  82,  84,  7  Am.  St.  Bop. 
848,  850,  38  N.  W.  536,  537,  holding  State  could  authorize  the  construc- 
tion of  booms  in  navigable  river  forming  its  boundary. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Bep. 
688. 

Municipal  liability  for  damage  to  vessel  by  bridge.    Note,  L.  B.  A. 
1916F,  1064. 

107  V.  8.  891-711,  27  li.  Ed.  584,  2  Sup.  Ot  732,  PABKBBSBXTBa  ETC. 
.      TBAN8P.  CO.  T.  PABKEBaBXmO. 

Injunction  will  lie  In  Circuit  Court  to  have  city  wharfage  ordinance 
declared  void,  and  restrain  collection  of  wharfage  tax,  and  proceedings  in 
State  court  for  that  purpose. 

Approved  in  Allen  v.  Baltimore  etc.  B.  B.  Co.,  114  U.  S.  316,  29  L.  Ed. 
201,  5  Sup.  Ct.  927,  upholding  injunction  to  prevent  collection  of  taxes 
by  distraint  upon  rolling  stock,  etc.,  after  a  tender  of  payment  in  tax- 
receivable  coupons. 

Since  ordinance  of  Parkenrtmrg,  on  its  f  ace^  imposed  charges  of 
wharfage  only,  Supreme  Court  will  not  entertain  an  avennent  that  they 
were  duties  of  tonnage,  however  unreasonable  they  were  as  wharfage 
charges,  the  Intent  must  be  determined  ftom  ordinance  itself. 

Approved  in  Oliff  v.  City  of  Shreveport,  52  La.  Ann.  1225,  27  South. 
697,  holding  where  city  and  parish  are  authorized  by  general  assembly 
to  establish  ferries  and  regulate  tolls,  courts  will  not  undertake  at  in- 
stance of  individuals  to  fix  limit  which  authorities  may  exact. 
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:  Wharfage  is  a  charge,  by  way  of  rent  made  by  the  owner  for  use 
thereof;  a  doty  of  tonnage  is  a  tax  on  the  privilege  of  entering  a  port»  or 
loading  or  lying  in  a  port»  and  can  only  be  imposed  by  the  United  States. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  439,  incorporated  Al^ka 
towns  have  no  power  to  grant  franchise  to  build  wharves  on  public  streets 
and  navigable  waters  abutting  thereon  and  to  collect  tolls  from  public 
for  use  of  same;  City  of  St,  Louis  v.  Consolidated  Coal  Co.,  158  Mo. 
348,  59  S.  W.  105,  holding  void  city  ordinance  exacting  license  from 
owner  of  towboat  licensed  by  Congress  for  coasting  trade  and  engaged 
in  interstate  transportation  for  privilege  of  towing  boats  in  or  out  of 
'harbor;  Ouachita  Packet  Co.  v.  Aiken,  4  Woods,  210,  16  Fed.  892,  up- 
holding ordinance  requiring  vessels  to  pay  for  use  of  wharf;  The  Alli- 
anca,  56  Fed.  610,  holding  wharfage  did  not  accrue  where  steamship 
was  at  repairer's  wharf;  Sweeney  v.  Otis,  37  La.  Ann.  521,  522,  uphold- 
ing wharfage  dues. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  13  Ann.  Cas.  384,  386,  388,  389. 

Right  to  wharfage.    Note,  70  L.  R.  A.  197,  200. 

Wharfage  at  all  public  wharves  must  be  reasonable,  bnt  this  rule  does 
not  apply  to  private  wharves. 

Approved  in  Northern  Commercial  Co.  v.  United  States,  217  Fed.  32, 
133  C.  C.  A.  140,  upholding  license  tax  imposed  on  wharf  used  in  con- 
nection with  business  of  common  carried;  The  Qolden  Rod,  197  Fed.  833, 
834,  denying  rigbt  of  tenant  in  common  to  collect  wharfage  for  use 
of  public  wharf  from  party  who  had  paid  his  cotenant  for  such  use; 
Weems  Steamboat  Co.  v.  People 's  Steamboat  Co.,  141  Fed.  467,  458,  459, 
where  wharf  built  on  bank  of  navigable  stream  in  country  where  it 
constitutes  only  means  by  which  people  can  reach  river  and  use  means 
of  commerce  on  same,  it  cannot  be  converted  into  private  property  by 
single  carrier  leasing  same;  Indian  River  Steamboat  Co.  v.  East  Coast 
Transp.  Co.,  28  Fla.  391,  29  Am.  St.  Rep.  258,  10  South.  492,  denying 
injunction  to  restrain  steamboat  company  from  loading  at  public  wharf ; 
The  Wm.  H.  Brinsfield,  39  Fed.  216,.  holding  vessel  overlapping  to  ad- 
joining wharf,  liable  to  same  for  wharfage. 

Mode  of  rating  wharfage,  whether  according  to  size  or  capacity  of  ves- 
sel or  otherwise,  has  nothing  to  do  with  its  essential  nature,  and  cannot 
'transform  it  into  tonnage  duty. 

Approved  in  United  States  v.  Hooslef,  237  U.  S.  17,  Ann.  Cas.  1916A, 
286,  59  L.  Ed.  820,  35  Sup.  Ct.  459,  denying  right  of  Congress  to  lay  tax 
oh  exportations;  Cotting  v.  Godard,  183  U.  S.  95,  46  L.  Ed.  103,  22 
Sup.  Ct.  37,  holding  Kansas  act  of  March  3,  1897,  limiting  charges  to 
be  made  by  certain  stockyards  corporation  without  limiting  charges 
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to  be  made  by  other  similar  corporations  doing  smaller  business^  denies 
equal  protection  of  laws ;  Huse  v.  Clover,  119  U.  S.  550,  80  L.  Ed.  490, 
7  Sup.  Ct.  317,  holding  State  could  collect  reasonable  tolls  from  vessels 
using  the  artificial  improvements  in  river;  Ouachita  Packet  Co.  v.  Aiken, 
121  U.  S.  448,  449,  30  L.  Ed,  978,  7  Sup.  Ct.  909,  910,  upholding  ordi- 
nance for  wharfage  to  be  measured  by  tonnage  of  vessels;  Silver  v. 
Tobin,  28  Fed.  547,  holding  owners  of  vessels  running  into  port  of  New 
Orleans  may  refuse  to  pay  excessive  wharfage;  Dize  v.  Lloyd,  36  Fed. 
653,  holding  Maryland  law  exacting  license  fee  of  three  dollars  per  ton 
for  every  vessel  dredging  for  oysters  is  not  a  tonnage  tax. 

Beasonahleness  of  wharfage  is  to  be  establlslied  lay  the  local  law;  In 
this  case  the  common  law  of  West  Virginia.  Federal  courts  do  not  enforce 
the  common  law,  in  municipal  matters  in  the  States,  because  it  Is  the  Fed- 
eral law,  but  because  it  is  the  law  of  the  State. 

Approved  in  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  450,  80  L.  Ed. 
978,  7  Sup.  Ct.  910,  upholding  ordinance  fixing  rates  of  wharfage; 
Hopkins  v.  United  States,  171  U.  S.  596,  43  L.  Ed.  290,  19  Sup.  Ct.  47, 
holding  business  of  Kansas  City  Livestock  Exchange  was  not  interstate 
commerce;  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  133,  28  L.  B.  A.  563, 
63  N.  W.  596,  holding  common  law  not  part  of  national  jurisprudence. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
,  for  injuries.    Note,  4  N.  C.  0.  A.  70. 

Inaction  of  Congress  on  interstate  commerce  is  equivalent  to  a  declara- 
tion that  shall  be  ftee  and  untrammeled. 

Approved  in  Brown  v.  Houston,  114  V.  S.  631,  29  L.  Ed.  260, 5  Sup.  Ct. 
1096,  following  rule. 

Wbarves,  although  aids  and  conveniences  of  commerce,  are  local  in 
their  nature,  and,  in  the  absence  of  congressional  legislation,  may  be  prop- 
erly regulated  by  States  where  situated. 

Approved  in  Hendrick  v.  Maryland,  235  U.  S.  624,  59  L.  Ed.  391,  35 
Sup.  Ct.  140,  upholding  State  license  fee  on  motors;  Simpson  v.  Shcp- 
ard,  230  U.  S.  405,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1161,  57 
L.  Ed.  1544,  33  Sup.  Ct.  729,  upholding  regulation  of  interstate  rates 
by  States;  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  214  U.  S. 
355,  358,  53  L.  Ed.  1029,  1030,  29  Sup.  Ct.  661,  upholdine:  private  owner- 
ship of  wharf  in  navigable  waters;  Kane  v.  Titus,  81  N.  J.  L.  596,  Ann. 
Gas.  1912D,  287,  80  Atl.  454,  upholding  New  Jersey  statute  imposing 
license  fees  in  r^stration  of  automobiles;  People  v.  Reardon,  184 
N.  Yh  457,  112  Am.  St  Rep.  646,  17  N.  E.  979,  upholding  Laws  1905, 
pp.  474,  477,  imposing  tax  on  transfers  of  corporate  stock;  Portland  v. 
Montgomery,  38  Or.  224,  62  Pac.  758,  holding  26  Stat.  454,  455,  §  7, 
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prohibiting  construction  of  wharves  outside  harbor  lines  without  eon- 
sent  of  Secretary  of  War  does  not  prohibit  city  from  prohibiting  erec- 
tion of  wharves  beyond  wharf  line  established  by  city^  which  line  is 
within  harbor  line  fixed  by  Secretary  of  War;  State  v.  Faudre,  54 
W.  Va.  123,  102  Am.  St  Rep.  927,  68  L.  R.  A.  877,  46  S.  E.  270,  West 
Virginia  cannot  punish  one  ^acting  under  Ohio  franchise  to  operate 
ferry  over  Ohio  River  for  charging  one  coming  from  Ohio  more  ferriage 
than  allowed  by  West  Virginia  law;  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  9,  31  L.  Ed.  632,  8  Sup.  Ct.  815,  and  Gulf,  Colorado  etc. 
Ry.  Co.  V.  Dwyer,  75  Tex,  580,  16  Am.  St.  Rep.  929,  7  L.  R.  A.  479,  12 
S.  W.  1002,  all  following  rule;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  217,  29  L.  Ed.  167,  5  Sup.  Ct.  835,  holding  freedom  of  trans- 
portation implies  exemption  from  charges  other  than  those  by  way  of 
compensation  for  use  of  property  employed;  Morgan's  Louisiana  etc 
S.  S.  Co.  V.  Louisiana  Board  of  Health,  118  XJ.  S.  465,  30  L.  Ed.  242,  6 
Sup.  Ct.  1119,  upholding  quarantine  laws  of  Louisiana;  Johnson  v. 
Chicago  etc.  Elevator  Co.,  119  U.  S.  400,  30  L.  Ed.  451,  7  Sup.  Ct.  259, 
holding  State  statute  could  give  lien  on  tug  for  damage,  enforceable 
in  personam  in  admiralty;  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447, 
SO  L.  Ed.  977,  7  Sup.  Ct.  909,  upholding  municipal  ordinance  fixing  rates 
of  wharfage;  Philadelphia  S.  S.  Co.  v.  Pennslyvania,  122  U.  S.  346, 
30  L.  Ed.  1206,  7  Sup.  Ct.  1125,  holding  invalid  State  tax  upon  gross 
receipts  of  a  steamship  company  engaged  in  interstate  commerce; 
Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  Ed-  1189, 
7  Sup.  Ct.  1128,  holding  invalid  State  statutes  requiring  telegraph 
companies  to  deliver  dispatches  to  person  within  a  mile  of  the  sta- 
tion; Leisy  v.  Hardin,  135  U.  S.  120,  34  L.  Ed.  186,  10  Sup.  Ct.  688 
(see  dissenting  opinion  in  135  U.  S.  148,  34  L.  Ed.  146,  10  Sup.  Ct  698), 
holding  State  statute  forbidding  sale  of  intoxicating  liquors  is  void  as 
applied  to  sale  by  importer  in  original  packages;  Monongahela  Nav. 
etc.  Co.  V.  United  States,  148  U.  S.  333,  87  L.  Ed.  470,  13  Sup.  Ct.  629, 
holding  company  could  recover  from  United  States  for  the  taking  of 
its  franchise  to  take  tolls;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  holding  invalid  State  aet 
fixing  tolls  on  bridge  between  two  States;  Gulf,  Colorado  etc.  Ry.  Co. 
V.  Hefley,  158  U.  S.  104,  39  L.  Ed.  912,  15  Sup.  Ct.  804,  holding  State 
statute  regulating  charges  of  railroad,  in  conflict  with  act  of  Congress, 
is  not  applicable  to  goods  coming  from  other  States ;  Hopkins  v.  United 
States,  171  U.  S.  594,  48  L.  Ed.  290,  19  Sup.  Ctx  46,  holding  business 
of  Kansas  City  Livestock  Exchange  was  not  interstate  commerce;  Oua- 
chita Packet  Co.  v.  Aiken,  4  Woods,  212, 16  Fed.  893,  894,  holding  State 
had  right  to  regulate  wharfage;  The  City  of  Norwalk,  55  Fed.  107, 
enforcing  in  admiralty  a  remedy  given  by  State  statute;  United  States 
V.  Hopkins,  82  Fed.  540,  holding  that  defendants  were  engaged  in  inter- 
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state  commerce;  Harmon  v.  Chicago,  140  HI.  396,  29  N.  E.  739,  holding 
invalid  State  license  on  boats  and  vessels;  State  v.  Woodmff  etc.  Coach 
Co.,  114  Ind.  158,  15  N.  E.  815,  holding  State  cannot  levy  tax  upon 
earnings  of  a  sleeping-car  company;  Madison  v.  Abbott,  118  Ind.  341, 
21  N.  E.  29,  holding  mnnicipality  may  establish  reasonable  rules  for 
the  regulation  of  interstate  ferries;  State  v.  Fulker,  43  Kan.  247,  7 
L.  B.  A.  187,  22  Pac.  1024,  holding  liquors  imported  and  sold  in  original 
packages  are  subject  to  State  liquor  law;  Burrows  v.  Delta  Transp.  Co., 
106  Mich.  594,  29  L.  B.  A.  472,  64  N.  W.  505,  upholding  law  compelling 
steam  vessels  to  provide  fire-screens;  Lumberville  Delaware  Bridge  Co. 
V.  State  Board  of  Assessors,  55  N.  J.  L.  ^35,  25  L.  B.  A.  187,  26  Atl. 
713,  upholding  license  tax,  though  incidentally  affecting  a  corporation 
engaged  in  interstate  commerce;  Carroll  v.  Campbell,  108  Mo.  566,  17 
S.  W.  888,  and  Nixon  v.  Reid,  8  S.  D.  515,  32  L.  B.  A.  320,  67  N.  W. 
60,  upholding  law  granting  ferry  licenses;  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.,  72  Wis.  92,  93,^  7  Am.  St.  Bep.  856,  857,  38  N.  W. 
541,  holding  State  could  authorize  the  construction  of  booms  on  navi- 
gable river;  dissenting  opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118 
U.  S.  584,  30  L.  Ed.  253.  7  Sup.  Ct.  17,  majority  holding  invalid,  State 
statute  penalizing  railroad  accepting  the  same  or  a  greater  sum  for  any 
distance  than  it  does  for  a  longer  distance ;  dissenting  opinion  in  Mugler 
V.  Kansas,  123  U.  S.  676,  81  L.  Ed.  216,  8  Sup.  Ct.  305,  majority  uphold- 
ing State  legislation  prohibiting  manufacture  of  intoxicating  liquors 
within  the  State  to  be  there  sold ;  dissenting  opinion  in  Rhodes  v.  Iowa, 
170  U.  S.  428,  42  L.  Ed.  1097,  18  Sup.  Ct.  670,  majonty  holding  invalid, 
Iowa  law  forbidding  common  carrier  to  transport  intoxicating  liquors 
into  that  State,  without  a  certificate ;  United  States  v.  Debs,  64  Fed.  742, 
and  Indian  River  Steamboat  Co.  v.  East  Coast  Transp.  Co.,  28  Fla.  463, 
29  Am.  St.  Bep.  272,  10  South.  492;  dissenting  opinion  in  Eisenbach  v. 
Hatfield,  2  Wash.  271,  282,  12  L.  B.  A.  647,  651,  26  Pac.  549,  553, 
arguendo. 

Constitutionality    of    State    regulations    of    interstate    eommerce. 
Note,  27  Am.  St.  Bep.  566. 

Right  of  access  of  riparian  owner  as  including  right  to  construct 
wharf  or  pier.    Note,  11  Ann.  Oas.  14. 

Right  to  erect  wharves.    Note,  40  L.  B.  A.  642. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
695. 

Suit  wlU  not  lie  In  Oirenit  Ck>iirt  for  relief  against  ezorUtant  wharfage, 
because  not  a  case  arising  under  the  Federal  Oonstltntion  or  laws,  even 
though  it  be  alleged  that  the  wharfage  was  intended  as  a  duty  of  tonnage, 
since  the  alleged  intent  Is  not  traversable. 
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Approved  in  New  York  v.  Independent  Steamboat  Co.,  22  Fed.  802, 
holding  suit  respecting  right  to  exclusive  ferry  privileges,  not  removable. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Bep. 
538. 

Miscellaneous.  Cited  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  163,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  to  point  that  corporation 
engaged  in  interstate  commerce  cannot  appropriate  public  or  private 
property  without  liability  to  charge  therefor;  The  Nonpariel,  149  Fed. 
523,  railroad  which  maintained  bridge  over  Erie  Canal  with  piers  rest- 
ing on  submerged  unprotected  cribs  extending  beyond  piers  on  canal 
iside  is  liable  for  injury  to  c*anal  boat  caused  by  collision  with  crib. 

107  U.  S.  711-769,  27  L.  Ed.  448,  2  Sup.  Ct.  128,  LOUISIANA  v.  JUBCBL. 

Though  Louisiana  act  of  1874  provided  that  State  should  levy  an  an- 
nual tax  at  a  specifled  rate,  which  its  offlcers  were  therehy  aoihoriMd  to 
levy  and  collect  until  State  bonds  issued  thereunder  were  paid,  yet  where 
new  Constitution  of  1879  prohibited  their  payment,  it  was  held  that  bond- 
holders were  powerless  and  mandamus  would  not  lie  to  compel  State  treas- 
urer to  pay  same. 

Approved  in  State  v.  Pickett,  46  La.  Ann.  9,  21,  14  South.  341,  346, 
holding  act  of  1874  was  not  repealed  by  Constitution  of  1879. 

Unconstitutionality  of  statute  as  defense  against  mandamus  to  com- 
pel enforcement.    Note,  47  L.  B.  A.  518. 

State  cannot  be  sued  without  its  consent. 
Approved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  642, 
35  L.  B.  A.  (N.  S.)  243,  55  L.  Ed.  894,  31  Sup.  Ct.  654,  denying  right 
to  decree  removal  of  property  on  State  lands;  Murray  v.  Wilson  Dis- 
tilling Co.,  213  U.  S.  170,  53  L.  Ed.  751,  29  Sup.  Ct.  458,  denying  right 
to  sue  State  for  supplies  furnished  State  oflScers;  Smith  v.  Reeves,  178 
U.  S.  447,  44  L.  Ed.  1146,  20  Sup.  Ct.  923,  holding  Federal  corporation 
cannot  sue  State  in  Federal  courts;  Adams  v.  Murphy,  165  Fed.  309, 
91  C.  C.  A.  272,  denying  right  to  sue  in  equity  to  enforce  contract  of 
Creek  nation ;  State  v.  Board  of  Liquidation,  136  La.  582,  583,  67  South. 
374,  suit  for  possession  of  funds  of  State  is  a  suit  against  the  State ; 
Christian  v.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  243,  33  L.  Ed.  593,  10 
Sup.  Ct.  263,  dismissing  bill  because  State  was  an  indispensable  party 
to  suit;  Hans  v.  Louisiana,  134  U.  S.  10,  S3  L.  Ed.  845,  10  Sup.  Ct.  505, 
holding  State  cannot  be  sued  in  Circuit  Court  upon  a  suggestion  that 
case  arises  under  the  Constitution  and  laws  of  the  United  States;  Car- 
roll V.  Alabama  etc.  R.  Co.,  60  Fed.  553,  where  State  brings  suit,  a  cross- 
bill may  be  filed  against  her;  State  v.  Lazarus,  40  La.  Ann.  858,  5  South. 
290,  holding  judgment  for  costs  cannot  be  given  against  State  except 
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upon  prescribed  conditions;  State  v.  Nicholls,  42  La.  Ann.  220,  7  South. 
742,  holding  mandamus  proceeding  against  register  of  land  office  is  not 
a  suit  against  State;  Whaley  v.  Gallard,  21  S.  C.  570,  where  State  has 
permitted  herself  to  be  sued  in  a  prescribed  mode,  party  cannot  sue  her 
by  another  proceedii^;  Houston  v.  State,  98  Wis.  487,  42  L.  R.  A.  49, 
74  N.  W.  113,  holding  no  action  could  be  maintained  against  State  for 
the  tortious  acts  of  its  officers. 

It  iTM  Intention  of  Louisiana^  by  act  of  1874,  to  enter  Into  a  contract 
with  holdera  of  'bonds  issued  thereunder,  to  levy  and  collect  an  annual  tax 
for  payment  of  said  bonds,  and  to  make  these  promises  contracts  protected 
by  tlie  Constitution. 

Approved  in  dissenting  opinions  in  Pugh  v.  Moore  etc.  Co.,  44  La. 
Ann.  234,  241, 10  South.  718,  721,  and  Herwig  v.  Richardson,  44  La.  Ann. 
708,  712^  11  South.  137,  138,  majority  holding  State  not  liable  for  bonds 
fraudulently  issued  by  treasurer. 

Treasurer  of  a  State  holds  funds  as  her  agent;  be  is  not  a  trustee; 
hence,  suit  against  State  treasurer  for  State  moneys  would  be,  in  effect,  a 
suit  against  the  State  prohibited  by  eleyenth  amendment. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  632,  58  L.  Ed.  1509,  34 
Sup.  Ct.  938,  denying  right  to  sue  Secretary  of  Treasurer  to  review 
rates  fixed  on  sugar;  Plain  v.  Home,  196  Fed.  583,  suit  against  roister 
and  receiver  of  land  office  to  restrain  them  from  collecting  reclamation 
assessments  held  suit  against  State;  Farmers'  Nat.  Bank  v.  Jpnes,  105 
Fed.  463,  464,  holding  Federal  court  has  no  jurisdiction  over  suit  against 
State  officers  to  compel  them  to  do  acts  imposing  contractual  liability  on 
State,  as  it  is  suit  against  State ;  Pitcockjr.  State,  91  Ark.  536,  134  Am. 
St.  Rep.  88,  121  S.  W.  745,  suit  to  restrain  State  penitentiary  board 
from  violating  contract  for  convict  labor  a  suit  against  State;  Leonard 
V.  Rodda,  5  App.  D.  C.  265,  appeal  in  habeas  corpus  proceedings  against 
warden  is  one  against  State  so  as  not  to  require  appeal  bond;  Saranac 
Land  etc.  Co.  v.  Roberts,  195  N.  Y.  321,  88  N.  E.  760,  denying  right  to 
bring  ejectment  against  forest  commission;  Sanders  v.  Saxton,  182  N.  Y. 
480,  481,  482,  108  Am.  St.  Rep.  826,  75  N.  E.  530,  State  being  necessary 
party  to  action  by  land  owner  against  land  commissioner  and  State 
controller  to  have  tax  deeds  to  State  declared  void,  action  not  main- 
tainable; State  v.  Murray,  79  S.  C.  332,  333,  60  S.  E.  934,  suit  against 
commission  appointed  to  wind  up  affairs  of  State  dispensary  is  suit 
against  State;  Buchanan  v.  State  Treasurer,  68  S.  C.  420,  47  S.  E.  686, 
denying  jurisdiction  over  mandamus  to  compel  controller  general  to 
issue  salary  warrant  where  there  is  no  statute  fixing  salary  and  no 
appropriation  therefor;  Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  XJ.  S. 
455,  457,  27  L.  Ed.  995,  996,  3  Sup.  Ct.  299,  300  (see  dissenting  opinion 
XI— 78 
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in  109  n.  S.  466,  27  L.  Ed.  999,  3  Sup.  Ct.  615),  holding  Circnit  Court 
has  no  jurisdiction  of  foreclosure  suit  against  State  officers,  of  prop- 
erty in  possession  of  State ;  Hagood  v.  Southern,  117  U.  S.  70,  29  L.  Ed. 
811,  6  Sup.  Gt.  616,  holding  suit  cannot  be  maintained  against  State 
officer  where  State  is  the  real  party;  Pennoyer  v.  McGonnaughy,  140 
U.  S.  10,  35  L.  Ed.  365,  11  Sup.  Ct.  701,  holding  suit  to  restrain  land 
commissioners  from  doing  acts  destructive  to  plaintiff's  rights,  and 
unconstitutional,  is  not  one  against  the  State;  Reagan  v.  Farmers'  Loan 
etc.  Co.,  154  U.  S.  389,  38  L.  Ed.  1020,  14  Sup.  Ct.  1051,  holding  action 
against  railroad  commissioners  for  injury  due  to  prescribed  rates  is  not 
suit  against  the  State ;  Belknap  v.  Schild,  161  U.  S.  18,  40  L.  Ed.  602, 
16  Sup.  Ct.  446,  holding  no  injunction  could  be  issued  to  control  money 
in  State  treasury;  Tindal  v.  Wesley,  167  U.  S.  219,  42  L.  Ed.  142,  17 
Sup.  Ct.  776,  holding  action  to  obtain  property  in  custody  of  Secretary 
of  State  was  not  one  against  State;  Hans  v.  Louisiana,  24  Fed.  65,  hold- 
ing States  cannot  be  sued  without  their  consent;  Ferguson  v.  Ross,  38 
Fed.  163,  3  L.  R.  A.  324,  holding  action  by  ''shore  inspector"  was,  in 
fact,,  a  suit  by  State,  and  not  removable ;  Lowiy  v.  Thompson,  25  S.  C. 
420, 1  S.  E.  144  (see  dissenting  opinion  in  25  S.  C.  431,  432, 1  S.  E.  152), 
holding  action  was  really  against  the  State,  and  not  maintainable; 
Columbia  Water-Power  Co.  v.  Columbia  Electric  St.  Ry.  etc.  Co.,  43  S.  C. 
168,  20  S.  E.  1007,  dismissing  case,  since  State  was  an  indispensable 
party ;  Butler  v.  Ellerbe,  44  S.  C.  263,  264,  22  S.  E.  430,  holding  action 
to  restrain  treasurer  is  not  one  against  the  State;  dissenting  opinion  in 
Baltimore  etc.  R.  Co.  v.  Allen,  17  Fed.  176,  majority  compelling  auditor 
to  receive  coupons  in  payment  of  taxes;  dissenting  opinion  in  South 
Dakota  v.  North  CaroUna,  192  U.  S.  331,  349,  48  L.  R.  A.  466,  474,  24 
Sup.  Ct.  281,  289,  majority  upholding  Supreme  Court's  original  juris- 
diction of  foreclosure  suit  by  South  Dakota  as  donee  of  bonds  issued  by 
North  Carolina  and  secured  by  railway  mortgage;  Morrill  v.  American 
Reserve  Bond  Co.,  151  Fed.  308,  arguendo. 

Distinguished  in  Graham  v.  Folsom,  200  U.  S.  255,  50  L.  Ed.  469,  26 
Sup.  Ct.  245,  mandamus  to  compel  county  auditors  and  treasurers  to 
levy  tax  to  pay  judgment  on  township  bonds  is  not  suit  against  State 
within  inhibition  of  Federal  Constitution';  Louisville  etc.  R.  Co.  v.  Bos- 
worth,  209  Fed.  391,  393,  399,  401,  upholding  suit  against  State  board 
of  valuation  and  assessments  to  restrain  collection  of  illegal  tax ;  Huide- 
koper  V.  Hadley,  177  Fed.  7,  40  L.  R.  A.  (N.  S.)  505,  100  C.  C.  A.  395, 
upholding  mandamus  to  compel  State  board  of  equalization  to  equalize 
assessment;  Fleischman  Co.  v.  Murray,  161  Fed.  159,  suit  to  compel 
State  dispensary  commission  appointed  to  wind  up  affairs  of  State  dis- 
pensary is  not  suit  against  State;  Morrill  v.  American  Reserve  Bond 
Co.,  151  Fed.  309,  upholding  action  against  State  official  in  matter  in 
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which  State  is  not  beneficially  interested;  Castle  ▼.  Mason,  01  Ohio  St. 
301|  HO  N.  £.  464;  upholding  injunction  against  officer  to  restrain  en- 
forcement of  invalid  law;  Poindexter  v.  Greenhow,  114  U.  S.  293,  29 
L.  Ed.  194,  6  Snp.  Ct.  916,  holding  action  against  officer  who,  in  enfor- 
cing a  void  law,  refuses  tender  of  coupons  for  taxes,  is  not  a  suit 
against  the  State;  Rolston  v.  Missouri  Fund  Gonunrs.,  120  U.  8.  411, 
30  L.  Ed.  728,  7  Sup.  Ct.  610,  where  suit  was  to  compel  State  officers 
to  do  what  State  statute  required;  Parsons  v.  Marye,  23  Fed.  119,  en- 
forcing specific  performance  of  State's  contract  to  receive  coupons  as 
taxes;  President  of  Yale  College  v.  Sanger,  62  Fed.  181,  185,  holding 
plaintiff  had  a  vested  right,  and  treasurer  could  be  enjoined  from  a 
threatened  diversion  of  the  income  under  an  unconstitutional  statute. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Sfltp. 
887,  838. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  199,  214. 

Oourta  cannot,  in  a  mandamus  proceeding  in  which  the  State  is  not  and 
eannot  be  made  a  party,  assume  its  ezecutivs  authority  and  supervise  ofll- 
cial  duties  in  respect  to  the  levy,  collection  and  disbursement  of  a  tax  which 
Constitution  provided  should  be  a  continuing  aonnal  tax  until  bonds  were 
paid  in  full. 

Approved  in  Smith  v.  Reeves,  178  U.  S.  439,  44  L.  Ed.  1148,  20  Sup. 
Ct.  920,  holding  action  against  State  treasurer  to  compel  State  through 
him  to  perform  its  promise  to  return  to  taxpayers  money  that  may  be 
adjudged  to  have  been  taken  under  an  illegal  assessment  is  suit  against 
State  within  eleventh  amendment;  Starr  v.  Chicago  etc.  By.  Co.,  110 
Fed.  7,  holding  where  Federal  court  in  suit  by  stockholders  enjoined 
railroad  from  putting  in  force  State  rate  schedule  and  also  enjoined 
State  officers  from  enforcing  such  rates,  and  in  related  suits,  appeals 
were  taken  to  Federal  Supreme  Court  which  made  injunction  permanent, 
succeeding  attorney  general  cannot  sue  railroad  for  penalties  for  failure 
to  enforce  rates ;  Salem  Mills  Co.  v.  Lord,  42  Or.  89,  69  Pac.  1035,  hold- 
ing suit  against  State  officers  to  restrain  them  from  using  water  from 
certain  stream  that  is  granted  under  certain  contract  between  riparian 
owners  and  State  is  not  suit  against  State;  In  re  Ayers,  123  U.  S.  491, 
81  L.  Ed.  226,  8  Sup.  Ct.  175  (see  dissenting  opinion  in  123  U.  S.  510, 
81  L.  Ed.  281,  8  Sup.  Ct.  185),  holding  suit  cannot  be  maintained  against 
an  officer  of  the  State,  where  State  is  the  real  party;  Christian  v.  At- 
lantic etc.  R.  R.  Co.,  133  U.  S.  245,  88  L.  Ed.  593,  10  Sup.  Ct.  264,  Jiold- 
ing  State  is  )ui  indispensable  party  to  proceeding  to  take  its  property; 
Mills  V.  Green,  67  Fed.  824,  holding  action  to  restrain  supervisor  of 
registration  from  carrying  out  a  certain  statute  is  not  a  suit  against 
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the  State ;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  593,  597,  hold- 
ing action  to  restrain  anditor  from  transmitting  valuations  is  not  a  soit 
against  the  State;  State  v.  Jumel,  38  La.  Ann.  340,  holding  courts  had 
no  jurisdiction  of  suit  for  specific  performance  against  a  State;  Peck  v. 
State,  137  N.  Y.  376,  33  Am.  St.  Rep.  789,  33  N.  E.  318,  holding  judg- 
ment against  board  was  not  conclusive  against  State;  Butler  v.  EUerbe, 
44  S.  C.  261,  22  S.  E.  429,  refusing  to  enjoin  payment  of  appropriations 
made  by  the  legislature;  dissenting  opinion  in  White  v.  Ayer,  Auditor, 
126  N.  C.  605,  36  S.  E.  142,  majority  holding  granting  mandamus  to 
compel  payment  of  salary  of  chief  inspector  of  shell  fish. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  870,  1  L.  &i  A. 
747,  holding  action  to  enjoin  railroad  commission  from  putting  into 
effect  a  schedule  of  rates  is  not  a  suit  against  the  State;  Railroad 
Commrs.  v.  Pensacola  etc.  R.  R.  Co.,  24  Fla.  461,  12  Am,  St.  Rep.  226, 
2  K  R.  A.  507,  5  South.  132,  holding  suit  to  enjoin  commission  of  rail- 
roads from  collecting  a  penalty  is  not  a  suit  against  the  State;  dissent- 
ing opinion  in  Butler  v.  EUerbe,  44  S.  C.  295,  22  S.  E.  442,  majority 
holding  action  to  restrain  treasurer  is  not  an  action  against  the  State; 
dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks  Co.,  235  U.  S.  494, 
495,  59  L.  Ed.  328,  35  Sup.  Ct.  173,  majority  holding  title  of  State  to 
bank  depositor's  guaranty  fund  created  by  Oklahoma  act  of  1911  is 
such,  that  suit  by  depositor  in  insolvent  bank  to  compel  banking  board 
to  issue  certificate  of  indebtedness  and  levy  assessment  to  make  up 
deficit  in  fund  is  suit  against  State. 

Denied  by  Field  and  Harlan,  adhering  to  their  dissenting  opinions, 
in  In  re  Ayers,  123  U.  S.  509,  31  L.  Ed.  231,  8  Sup.  Ct.  185,  and  Hagood 
V.  Southern,  117  U.  S.  71,  29  L.  Ed.  811,  6  Sup.  Ct.  617. 

Holders  of  bonds  issued  by  a  State  cannot,  by  mandamus,  compel  exe- 
cutive officers  of  State  to  perform  generally  their  several  duties  under  tlie 
law  authorizing  them. 

Approved  in  State  v.  White  River  Valley  Ry.  Co.,  27  S.  D.  69,  129 
N.  W.  1036,  den3dng  right  to  remove  application  for  original  writ  of 
mandamus  to  Circuit  Cdlirt;  Hagood  v.  Southern,  117  U.  S.  68,  69,  29 
L.  Ed.  810,  811,.  6  Sup.  Ct.  615,  616,  following  rule;  Rosenbaum  v.  Bauer, 
120  U.  S.  456,  30  L.  Ed.  745,  7  Sup.  Ct.  635,  holding  Circuit  Court  can- 
not acquire  jurisdiction  by  removal  from  State  court  of  mandamus  pro- 
ceedings on  bonds  to  compel  city  treasurer  to  pay  interest;  Indiana  v. 
Lake  Erie  etc.  Ry.  Co.,  85  Fed.  3,  holding  application  for  mandamus  is 
not  a  suit  of  a  civil  nature  so  as  to  be  removable;  Carr  v.  State,  127 
Ind.  215,  22  Am.  St.  Rep.  633,  11  L.  R.  A.  374,  26  N.  £.  782,  holding 
appropriation  made  by  statute  repealed  by  an  invalid  statute  remains 
in  force. 
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Where  the  law  prohibits  snit  against  a  State,  the  courts  cannot  control ' 
its  officers  in  charge  of  public  moneys,  as  against  the  political  power,  in 
their  administration  of  the  State's  finances. 

Approved  in  Smith  v.  Alexander,  146  Fed.  108,  refusing  preliminary 
injunction  in  suit  for  injunction  against  state  commissioners/'  real  pur- 
pose of  which  is  to  enforce  contract  between  complainant  and  State  in 
accordance  with  construction  thereof  by  complainant,  correctness  of 
which  is  denied;  State  v.  Chicago  etc.  R.  R.  Co.,  61  Neb.  549,  86  N.  W. 
657,  holding  Federal  injunction  cannot  lawfully  forbid  attorney  general 
from  suing  for  penalties  claimed  by  State  under  section  9  of  maximum 
freight  law  (reversed  in  110  Fed.  3) ;  Antoni  v.  Qreenhow,  107  U.  S. 
783,  27  L.  Ed.  474,  2  Sup.  Ct.  103,  holding  courts  can  only  administer 
against  State  the  remedy  it  has  chosen  to  give;  North  Carolina  v. 
Temple,  134  U.  S.  30,  33  L.  Ed.  852,  10  Sup.  Ct.  511,  and  New  York 
Guaranty  Co.  v.  Steele,  134  U.  S.  232,  33- L.  Ed.  892,  10  Sup.  Ct.  512, 
holding  suit  against  auditor  to  compel  him  to  raise  a  tax  was  an  action 
against  the  State ;  Green  v.  Mills,  69  Fed.  863,  30  L.  R.  A.  97, 16  C.  C.  A. 
516,  holding  register  of  voters  could  not  be  enjoined;  Mutual  Life  Ins. 
Co.  V.  Boyle,  82  Fed.  710,  holding  Federal  court  could  entertain  suit  to 
compel  State  officer  to  perform  a  ministerial  duty;  Smith  v.  Rackliffe, 
87  Fed*  966,  31  C.  C.  A.  328,  holding  action  against  State  treasurer  could 
not  be  maintained ;  State  v.  Lanier,  47  La^  Ann.  115,  13  South.  649,  dis- 
missing suit  against  register  of  land  office;  Thomson  v.  Baker,  90  Tex. 
168,  38  S.  W.  23,  refusing  mandamus  where  State  repealed  law  author- 
izing land  commissioner  to  issue  certificates  to  railroads  for  lands  earned. 

Distinguished  in  Railroad  Commrs.  v.  Pensacola  etc.  R.  R.  Co.,  24  Fla. 
461,  462,  12  Am.  St.  Rep.  223,  224,  2  L.  R.  A.  506,  5  South.  130,  131, 
holding  suit  to  restrain  railroad  commissioners  ^m  collecting  a  penalty 
is  not  one  against  the  State. 

Liability  of  State  or  its  officers  to  suit  for  specific  performance  of 
contract.    Note,  5  Ann.  Cag.  295. 

Right  of  action  against  public  officers.    Note,  1  E.  R.  C.  828. 

Right  to  mandamus  against  a  public  officer.    Note,  16  E.  B.  0.  788. 

Mandamus  to  Governor.    Note,  6  L.  R.  A.  (N.  S.)  759. 

Miscellaneous.  Cited  erroneously  in  State  v.  Ferguson,  49  La.  Ann. 
1770,  22  South.  1016. 

107  U.  S.  769-812,  27  L.  Ed.  468,  2  Sup.  Ct.  91,  ANTONI  ▼.  QBEENHOW. 

State  of  Virginia,  in  issuing  bonds  under  act  of  1871,  which  provided 
that  interest  coupons  attached  be  receivable  at  and  after  maturity  for  all 
taxes,  debts,  dues  and  demands  due  the  State,  entered  into  a  contract  with 
all  persons  taking  the  coupons  to  so  receive  them,  and  any  act  conflicting 
with  this  contract  is  void. 
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Approved  in  Reynolds  y.  Lee,  180  Ala.  79,  60  South.  102,  upholding 
usury  laws  regulating  transactions  entered  into  prior  to  passage  thereof; 
Poindexter  v.  Greenhow,  114  U.  S.  278,  29  L.  Ed.  188,  5  Sup.  Ct.  908, 
McGahey  v.  Virginia,  135  U.  S.  668,  34  L.  Ed.  306,  10  Sup.  Ct.  974,  and 
McCullough  V.  Virginia,  172  U.  S'  106,  108,  43  L.  Ed.  382,  19  Sup.  Ct. 
135,  136,  all  following  rule;  Pearsall  v.  Great  Northern  Ry.  Co.,  161 
U.  S.  663,  40  L.  Ed.  844,  16  Sup.  Ct.  709,  arguendo;  Baltimore  etc.  R. 
Co.  V.  Allen,  17  Fed.  174,  holding  coupons  tendered  must  be  received 
for  taxes ;  Virginia  Coupon  Cases,  25  Fed.  662,  663,  enjoining  a  levy  of 
taxes  after  a  tender  of  coupons ;  Commonwealth  v.  McCullough,  90  Va. 
611,  19  S.  E.  118,  holding  coupons  issued  under  acts  of  1871  and  1879, 
to  be  void. 

Distinguished  in  Greenhow  v.  Vashon,  81  Va.  354,  holding  school  taxes 
could  not  be  paid  in  tax-receivable  coupons. 

Wliere,  at  time  coupon  of  State  bond  was  issued,  tbere  was  a  remedy 
by  mandamuB  to  compel  tax  poUector  to  take  coupom  in  payment  of  taxes, 
for  whicb  a  suit  was  necessary,  and  the  pendency  of  suit  would  not  re- 
strain collector  from  collecting,  a  subsequent  law  requiring  that  tfxes  be 
paid  in  advance,  that  coupons  be  filed  in  Court  of  Appeals,  and  then  be 
sent  to  local  court  to  have  their  genuineness  and  receivability  determined, 
does  not  so  change  the  remedy  as  to  impair  the  contract. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  394,  uphold- 
ing grant  of  preliminary  injunction  to  restrain  collection  of  illegal  taxes ; 
Foster  Milbum  Co.  v.  Chinn,  202  Fed,  178,  122  C.  C.  A.  577,  objection 
to  jurisdiction  of  lower  court  is  waived  by  appeal;  Scott  v.  District 
Court,  15  N.  D.  268,  107  N.  W.  64,  upholding  Revised  Laws,  §  5845,  as 
not  impairing  obligation  of  mortgagee's  contract;  Craig  v.  Herzman,  9 
N.  D.  144,  81  N.  W.  289,  holding  Rev.  Codes,  §  4795,  empowering  court 
to  order  sale  of  realty  and  proceeds  to  be  divided  between  mortga^iree 
having  first  lien  on  land  and  mechanic's  lienholder,  who  had  first  lien 
on  building,  does  not  impair  obligation  of  mortgage  existing  prior  to 
erection  of  building  and  before  law  was  passed;  Shickel  v.  Berryvillo 
Land  etc.  Co.,  99  Va.  99,  37  S.  E.  816,  upholding  act  of  December  22, 
1897,  changing  metliod  of  enforcing  unpaid  stock  subscriptions;  Osh- 
kosh  Water-Works  Co.  v.  City  of  Oshkosh,  109  Wis.  219,  85  N.  W.  380, 
upholding  charter  amendment  changing  method  of  presentation  of  claims 
against  city;  Moore  v.  Greenhow^  114  U,  S.  340,  29  L.  Ed.  240,  5  Sup. 
Ct.  1020,  and  Chaflfin  v.  Taylor,  116  U.  S.  570,  29  L.  Ed.  728,  6  Sup.  Ct. 
519,  both  following  rule;  Poindexter  v.  Greenhow,  114  U.  S.  280,  29 
L.  Ed.  189,  5  Sup.  Ct.  909,  holding  remedy  to  recover  back  taxes,  paid 
under  protest,  is  not  adequate;  Royall  v.  Virginia,  116  XJ.  S.  578,  579, 
29  L.  Ed.  736,  738,  6  Sup.  Ct.  513,  515,  holding  assessment  condition  to 
precedent  to  obtaining  license  to  practice  law  is  tax,  debt,  etc.,  within 
act  of  1871 ;  Sands  v.  Edmunds,  116  U.  S.  587,  29  L.  Ed.  740,  6  Sup.  Ct, 


1239  ANTONI  v.  GREENHOW.  107  U.  S.  769-«12 

517,  allowing  mandamuB  to  compel  officer  to  receive  coupons  and  deliver 
same  to  proper  official  for  yerification;  Stewart  v.  Virginia,  117  U.  S. 
614,  29  If.  Ed.  1006,  6  Snp.  Gt.  922,  holding  proceeding  for  verification 
of  coupons  is  not  a  suit  of  a  civil  nature  arising  under  the  Constitu- 
tion and  laws  of  the  United  States ;  McGahey  v.  Virginia,  135  U.  S.  676, 
679,  84  If.  Ed.  809,  810,  10  Sup.  Ct.  977,  978,  holding  invalid,  statute 
requiring  person  tendering  coupons  for  taxes  to  produce  bond;  York  v. 
Texas,  137  U.  S.  21,  84  L.  Ed:  605,  11  Sup.  Ct.  10,  upholding  State  stat- 
ute giving  special  appearance  to  challenge  jurisdiction  the  effect  of  a 
general  appearance;  Mexican  etc.  By.  Co.  v.  Pinkney,  149  U.  S.  204, 
87  L.  Ed.  708,  13  Sup.  Ct  863,  holding  Texas  statute  giving  special  ap- 
pearance to  challenge  jurisdiction  the  effect  of  a  general  appearance  is 
not  binding  on  Federal  courts;  McCullough  v.  Virginia,  172  U.  S.  124, 
48  L.  Ed.  882,  19  Sup.  Ct.  142,  holding  owner's  right  to  pay  taxes  not 
affected  because  taxes  other  than  those  in  question  were  required  to  be 
paid  in  money ;  Baltimore  etc.  R.  Co.  v.  Allen,  17  Fed.  175,  holding  that 
coux)ons  must  be  received  for  taxes  (see  dissenting  opinion  in  17  Fed. 
180,  183,  188) ;  Parsons  v.  Marye,  23  Fed.  115,  holding  act  of  1882  took 
away  right  to  verify  coupons  offered  for  taxes,  and  left  taxpayer  with- 
out a  remedy;  Savings  &  Loan  Assn.  v.  Alturas  Co.,  65  Fed.  681,  hold- 
ing act  dividing  county  did  not  impair  the  obligation  of  its  bonds; 
Osbom  V.  Johnson  Wall  Paper  Co.,  99  Ala.  313,  13  South.  778,  holding 
statute  requiring  ten  days'  notice  before  filing  claim  of  mechanic's  lien 
applies  to  existing  contracts;  Day  v.  Madden,  9  Colo.  App.  469,  49  Pac. 
1055,  holding  repeal  of  statute  allowing  attachment  is  not  invalid ;  Wat- 
kins  y.  Qlenn,  55  Kan.  431,  40  Pac.  319  (see  dissenting  opinion  in  55 
Kan.  444,  40  Pac.  323),  holding  redemption  laws  did  not  apply  to  exist- 
ing mortgages;  Beverly  v.  Bamitz,  55  Kan.  470,  49  Am.  St.  Rep.  261, 
81  L.  R.  Au  76,  42  Pac.  726,  upholding  redemption  laws;  Thomson  v. 
Baker,  90  Tex.  168,  38  S.  W.  22,  holding  law  ^ving  remedy  against 
State  may  be  repealed ;  Commonwealth  v.  Jones,  82  Va.  796, 1  S.  E.  89, 
upholding  act  providing  no  license  shall  be  issued  unless  same  be  paid 
in  advance  in  money;  Poindexter  v.  Greenhow,  84  Va.  443,  444,  4  S.  £. 
743,  744,  holding  taking  of  mandamus  is  not  invalid  if  applicant  has 
any  other  adequate  remedy;  Second  Ward  Savings  Bank  v.  Schrauck, 
97  Wip.  262,  89  L.  R.  A.  575,  73  N.  W.  35,  holding  void,  statute  which, 
acting  on  the  remedy  alone,  substantially  impairs  the  contract;  State  v. 
Gilliam,  18  Mont.  99,  81  L.  R.  A.  728,  44  Pac.  396,  without  particular 
application. 

Distinguished  in  Poindexter  v.  Greenhow,  114  U.  S.  299,  29  L.  Ed.  195, 
5  Sup.  Ct.  918,  and  Chaffin  v.  Taylor,  116  U.  S.  571,  29  L.  Ed.  728,  6 
Sup.  Ct.  520,  both  holding  that,  notwithstanding  the  legislation  of  1882, 
seizure  of  property  after  tender  of  coupons  for  taxes-  was  void. 

Statute  impairing  obligation  of  contract.    Note,  79  Am.  Dec.  495. 
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Costs  eo  nomine  were  not  recoverable  at  common  law,  and  are  osnally 
regulated  by  statute. 

Approved  in  Collins  v.  State,  57  Ark,  212  (see  21  S.  W.  105),  costs 
are  necessary  appendage  of  judgment  in  criminal  as  well  as  civil  cases. 

State  not  being  suable,  a  court  cannot  set  up  its  Jurisdiction  over  the 
officers  in  charge  of  the  public  moneys,  so  as  to  control  them  as  against  the 
political  power  in  the  administration  of  State  finances. 

Approved  in  Smith  v.  Alexander,  146  Fed.  108,  refusing  preliminary 
injunction  in  suit  for  injunction  against  State  commissioners,  real  pur- 
pose of  which  is  to  enforce  contract  between  complainant  and  State  in 
accordance  with  construction  thereof  by  complainant,  correctness  of 
which  is  denied ;  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  holding  where 
Federal  court  in  suit  by  stockholders  enjoined  railroad  from  putting  in 
force  State  rate  schedule  and  also  enjoined  State  officers  from  enforcing 
such  rates,  and  in  related  suits  appeals  were  taken  to  Federal  Supreme 
Court  which  made  injunction  permanent,  succeeding  attorney  general 
cannot  sue  railroad  for  penalties  for  failure  to  enforce  rates;  Farmers' 
Nat.  Bank  v.  Jones,  105  Fed.  464,  holding  Federal  court  has  no  juris- 
diction over  suit  against  State  officers  to  compel  them  to  do  acts  impos- 
ing contractual  liability  on  State,  as  it  is  suit  against  State;  Buchanan 
V.  State  Treasurer,  68  S.  C.  420,  47  S.  E.  686,  denying  jurisdiction  over 
mandamus  to  compel  controller-general  to  issue  salary  warrant  where 
there  is  no  statute  fixing  salary  and  no  appropriation  warrant  therefor; 
Pennoyer  v.  McConnaughy,  140  U.  S.  10,  86  L.  Ed.  365,  11  Sup.  Ct.  701, 
holding  suit  to  restrain  land  commissioners  from  doing  acts  violative 
of  plaintiff's  rights  and  unconstitutional  is  not  a  suit  against  the  State ; 
Reagan  v.  Farmers'  Loan  etc.  Co!,  154  U.  S.  389,  38  L.  Ed.  1020,  14  Sup. 
Ct.  lOSl,  holding  action  against  railroad  commission  by  one  injured  by 
its  rates  is  not  a  suit  against  the  State ;  Tindal  v.  Wesley,  167  U.  S.  219, 
42  L.  Ed,  142,  17  Sup.  Ct.  776,  holding  action  to  recover  property  in 
custody  of  Secretary  of  State  is  not  a  suit  against  State;  Chicago  etc. 
Ry.  Co.  V.  Dey,  35  Fed.  870,  1  L.  R.  A.  747,  restraining  railroad  com- 
mission from  enforcing  a  schedule  of  rates  is  not  a  suit  against  the 
State;  Mills  v.  Green,  67  Fed.  824,  holding  action  to  restrain  supervisor 
of  registration  from  carrying  out  an  unconstitutional  law  is  not  a  suit 
against  the  State;  Weston  Union  Tel.  Co.  v.  Henderson,  68  Fed.  597, 
enjoining  auditor  from  transmitting  valuations  of  property  is  not  a  suit 
against  the  State;  Whaley  v.  Gaillard,  21  S.  C.  570,  holding  action  can- 
not be  maintained  against  officers  of  State  for  refusing  to  do  what  its 
laws  forbid ;  dissenting  opinion  in  Baltimore  etc.  R.  Co.  v.  Allen,  17  Fed. 
176,  majority  enjoining  State  authorities  from  selling  property  of  rail- 
road. 
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Distinguished  in  Poindexter  v.  Greenhow,  114  U.  S.  293,  29  L.  Ed.  194, 
5  Sup.  Ct.  916,  holding  action  against  collector,  enforcing  a  void  law 
and  refusing  to  receive  coupons  for  taxes,  is  not  a  suit  against  the  State. 

When  public  officers  are  subject  to  suit,  although  they  a^ume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Bep.  837. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Moore  v.  Greenhow, 
114  U.  S.  340,  29  L.  Ed.  240,  5  Sup.  Ct.  1020,  and  In  re  Ayers,  123  U.  S. 
510,  31  L.  Ed.  281,  8  Sup.  Ct.  185,  adhering  to  dissenting  opinions  in 
principal  case. 
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